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© A Proeme to the ſeetnd Parrof theInftitares:; 

>GEPIN: the firſt Part of the 1nſtitares following Liteletow-our 

A Guide, we have: treated of:ſuch parts-of'the .Common 

Sel ay Lawes, Statutes, and Cuſtomes,. as he inhis chree Books 

ESEOD hath left uatrous. We are in this ſecond Parr of the 1»/ti- 

tutes to ſpeak of Magne Charts, and many ancient and other Statutes; 

4s in the Table precedent do appear, | {tt 77 Jo 0 3%. 20 
It is called Magus Chart, not that itis great inquantity, for there be Marlb. cap, 5. 1,- 

many voluminous Charters commonly paſſed, ſpecially in theſelater ipex-25 E.x, 


12 H. 3.Sententia 


\\ 


times, longer 'then this is ; nor comparatively in reſpe&thatir is grea- 14:4 ſuperCharras; 
ter then Charts de Forefia, but in reſpe& of the great importance / and __ libs. fol. 
»&1.F5,10.414. 


weightineſs of the matter, as hereafter ſhall appear: And likewiſe for 11i.;., :; : 
the ſame cauſe Charts de Foreſfta, is called Magna Charta de Forefts,and Regitr, © - 
both of them are called Magne Charts libertatum Anglia, ' | | i RE3 kin Pick, 

King Alexander was called Alexander Magnus, not in reſpet of the Ca ""_ 
largeneſs of his body, for he was a little man, but in reſpect of the Ker. Par.z0. 
greatneſs of his heroical ſpirit, of whom'it might be truly ſaid, — 
7 Mens tamen in parvo corpore' magua ſuit x for.in Com* EE 
So as of this Great Charter it may beruly ſaid, that it is Magnum 17 _ rs = 

arvo, EC = 
.. Andit isalfo called Charta libertatum Regni , and upon great reaſon 
it is ſo called of the effe&t, ,2vis libtros facit : Sometimefor the ſame 
cauſe, Communis libertas, and le Chartre des franchiſes. ' 

There be four ends of this Great Charter: mentioned in the Preface; The nd, 
viz, 1. The honour of Almighty God, &c.' 2, The ſafety of the Kings 5picns incipic a 
Souls 3. The advancement of holy Church, and 4, Theamendment ** 
of the Realm: foure moſt excellent ends;;''whereot more ſhall be ſaid 
hereafter. | IU 4s 8 : 

By Charter bearing date the 11, day of February, inthe 9. year of gy what Authorſs 
King H, 3. and ſecondly, by that Charter-eftabliſhed by Authoricy *, 3nd when. 
of Parliament then fitting, and ſo entred into the Parliament Roll, the 
Witneſſes to the ſaid Charter were 31, Lords Spiritual, viz. Stephen 
Langton Archbiſhop of Canterbury, E. Biſhop of Londos, 1.'B, of Bath, 

P. of Wincheſter, H, of Lincoln, Robert of Salishary, W.of Rocheſter VF.of 
Worceſter,1,of Ely,H.of Hereford, R.of Chiceſter, William of Excter, Bi- 
| | ſhops. 


The great provi- 
dence end policy 
for preſervation 

| Bi 


25 E, 1, cap, 1, 


25 E.x. cap. 3. 
28 E.1.Ca.2.&17- 


T he quality, 


Mat. Par. fo.246, 
247, 248, 


Paſch. 5 H.z. tit. 
Mor:aunc' t. 53, 


Stat. 25 E. 1. 
Conkrm, Chart. 


How, an} upon 
what grounds it 
hath been im- 


pugned, 


| bor of Reading, the Abbor of Abipgon, 


> . fl 


eA Proeme. 5 
ſhops. The Ahbot of 'S, Zaez,1h Abboud? df $::41b wt, 3 ke 
p46 beg! of S. pI cbs In Can MA zor © 
ſram,the Abbot of Weſtminſter, the Abbot of Burghe S, Peter, the Ab- 
Abbot of Malmesbury, the 
Abbot of Winchcombe, the Abbbr of Hyde, the Abbor of Certeſey, the 
Abbot of Sherbors, the Abbot of Cerne, ghe Abbot of Abbotebury, the 
Abbot of Middleton, the'Abbot of Stb:8, the Abbot of Cirenceſter ; - 
And 33, of the Nobility, viz, Hnbert de Burgo Chief Juſtice of Eng- 
land, and 32,Earls and Barons,vis, KandaF Earl of Cheſter and Lincoln, 
William Earl of Salisbury, William Earl Warren, Gilbert of Clare Earl 
of Gloceſter & Hertford, William de Ferrars Earl of Derby, William Mau- 
devile Earl of Efſex; H. de Biged Earl of Norffolk, William Eart of At- 
bemarle, H,Earl of Hereford, Fohn ras 4 of Cheſter, Robert de w; 
R,Fis a; t de Vigount, Wiliaw de Brier, "Ride MOrpIfI cher, 
p.Fiither 1634:5 ug Pe obert Greſly, HAN p33 Af SAS 
de Mevenne,1 FitzeAltn, Hagh ide Mortimer; Walter de Brandhamp with, 
de'8.Frohs, Peter. de volalacu;;Brean de: Lifle;T.de Multon, Richard or Ar+ 
ginein,Feffergde Nevill, illtow Murdint;Fubn de paalti,and orhers. 
There were:mahy ofthe great.Charfers;:aod Gherts: de: iForeſta, put 
pnder the Great 'Seal;/:and Jent 29 Archhiſhops , Biſheps:,24nd ocher 
men of the Clergie, to be ſafely kept, wheteot one ofqbtm'remains at 
this day at Larwberh; with the Archbiſhop-9t.:Ganterbary;. |,Þ!'; , 1 
- Alſo the ame was entred af Record in a Parliament.Rollil i: 7 1; 
.- And after, King F.1. by Act of Parliament did 6rdaigithat. borh rhe 
ſaid Charters ſhould be ſenc:under the Great Seal, as well:ronhe:JuRtis 
ces of the Fareft, :as to athers.: and to 411. Sheriffes, 'am4 9 all ; other 
the Kings Offeers.” and to:all the Cities thraugh- the Reslwp;;and rher 
the ſame Charters ſhould. be ſanta allehe Cathedral: Churches, :20d 
that they ſhouldbe read and publiſhed in every Couny-tonc times in 
the year in full County, v7; the next County day after the feaſt of 
S. Michael, anii:the next County day after Chrifme,.and the nexc 
County day aftex Keffer, and the next Country day afrer the Feaſt of 
S. Febn, ©... £ vin c 3; 2514, 4 37 2 

It was for the moſt part declaratory of the principal grounds gf the 
fundamental Laws of Engiens;: and tor thereftdue-it 15 additional ro 
(upply ſome defects of the Camman Law x and it was no pew declara- 
tion : for King.Fola in the 27year of his:reigne bad granted the like, 
which alſo was called Maqne Gharta, as:appeareth by a Record before 
this Great Charter madeby King A. 3.1! fs ot oe 

' Home ne fuer” Mardave' eindWefiweneſterinmm des terres inauter Conn- 
tie, car ceo ſerencont' Leftatut-de Magus Charte ſinen que illa afsiſa ſemel 
interminata fuit coram Fuſtic, | | | 

Alſo by the-ſaid Act of 2 5..E1; (called Confirm” Chart”) it is adjud- 
Sed in Parliament that the Great Charter] and the Charter of che Fa- 
reſ} ſhould be taken as the Common Law. 

Soon after the making. of. this Greae Charter, the young King by 
evil Counſch telkimogrear niiſlike withie, which Habert de Burgo ſunc- 
PT Fafa ancts perceiving ( who'in former times had heen 2 
great lover, and welt deſerving Patriot of” bis Country, and learned = 
the 


* 
, 


eA Proeme. 
Rot clauſ.1tH.z; 


the Laws. (for Rot. clauſ, 11 H.3, membr. 44. I find that he, and many | 
others were Juſtices 1tinerant in5 4,3, and I haveſeena fine levied be- — 
fore him and fix other Judges, between Stephen de Wamceſle, and the 
Abbot of Hales )yet meaning to make this a ſtep to his ambition(which 
ever rideth without reines ). perſwaded and humored the King that he 
might avoid the Charter of his Father King Fohn by dureſle, and-his 
own great Charter, and Charta de Foreſta alſo, for that he was within 
age when he granted the ſame, whereupon the King in the 11. yeare 
of his reign, being then of full age, gor'one of the great Charters, and 
of the Foreſt into his hands, and by the counſel principally of this 
Hubert his Chief Juſtice, at a Councel holden at oxford, unjuſtly can- 
celled both the ſaid Charters, (notwithſtanaing the ſaid Zubert de Bur- 
g0 was the primier Witneſs of all the temporal Lords co both the ſaid 
Charters ) whereupon he became in high favour with the King, inſo- 
much as he was ſoon after (viz, the 10, of December, in the 13. year of 
that King, created to the higheſt dignity that in thoſe times any Subject 
had) to be an Ear), viz.of Kent. But ſoon after (for flatterers and hu- 
moriſts have no ſure foundation ) hefell into the Kings heayy indigna- 
tion, and after many feartull and miſerable troubles, he was juſtly, and x 
according to Law ſentenced by his Peers in open Parliament , and Roca? H.z 
juſtly degraded of that dignity which he unjuſtly had obtained by his ra. 17 .2.mu 
counſel tor cancelling of Magna Charta, and Charta de Foreſta, And the 3 tergo & 12. 
King by his Charter granted, @#0d nos firmiter & integre tenebimus ju- 
dicium de Huberto de Bureo per Barones dictum ; he was buried in the 
Frier predicants where Jhtehall is now built, fo as no Monument re- 
mains of him at this day, | 
In this advice Hubert de Burgo either difſembled. his opinion, or 
orofly erred (as ever ambitious flattery bedazles the eye, even of theni 
that be learned) firſt, for that a King cannot avoid his Charter, albeit he 
make it when he is within age, for in reſpect of his royal and politick 
capacity as King, the Law adjudgeth him of full age, Secondly, it 
being done by Authority of Parliament, and enrolled of Record, it was 
ſtrange that any man ſhould think that the King could avoid them in 
reſpe&t hewas within age, Thirdly, it was to no end to cancel one, 
where there were ſo many, or to have cancelled al], when they were of 
Record in the Parliament Roll, or to have cancelled Roll and all, when 
they were, for the moſt part, but declaratories of the ancient Common 
Laws of England, to the obſervation, and keeping whereof, the King | 
was bound andſworn, What ſucceſle thoſe potent and opulent Sub- _,. 
jets, Hugh Spencer the Father, and Son had, for giving raſh and evil j/$,enc 49%” 
counſel to King E, 2. enconter la forme de la grand Chartre, I had tather & #1ii. | 
you ſhould read then I ſhould declare, | 
After the making of Magna Charta and Charta de Foreſta,divers lear- Ro: dauf. Ann 
ned men in the Laws, that I may uſe the words of the Record, kept 19 H-z-m.z2. 
Schooles of the Law in the City of Londen, and taught ſuch as reſorted 
to them, the Laws of the Realm, taking their foundation of Magna 
Charta, and Charta de Foreſta, which, as you have heard, the King by 
x1] advice ſought to impeach, 
The King in the 19, year of his reigne, by his writ, — che ,gH.3.ubi furs. 
aior 


14H. 4. 2,& 3» 
Bro. Alien, {ans 


eſtimation it hath 


Confirm, Chart. 
25 E, 1. Ca.1.&2. 
Vet. Mag.Chart. 


25 E. 1. ubi ſupra. 


25.E-1 .ubi ſupra. 
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Maior and Sheriffes of Loxdon, Qed per tatam i Civitatem Lonar act- 
mari faciant & firmiter prohiberi, ne aliquis ſchol as tenens de legibus in 
eadem Civitgte de catero ibidem leges doceat, & ſs aliquis ibtdem fuerit 
bnjuſmadi ſcholas tenens,ipſum fine dilatione ceſſare fac' ; Tefte Rege,&c. 
I1 die Decembris, Anuo regni [ui decimo nono, But this writ took no 
better effe&t then it deſerved, for evil counſell being removed from the 
King, he, in the next year, viz. in the 20, year of his reign compleat, 
2nd in the one and twentieth year current, did, by his Charter under his 
great Seal, confirm both Magus Charts and Charta de Foreſts, he being 
then 29. years old. And after, inthe 52, year of his reign, eſtabliſhed 
and confirmed both the ſame by AQ of Parliament, with the clauſe, 
ued cantravenientes per Dominuns Regem,cum convicti fuerint,gravi- 
ter puniantur, Hereby ſhall ſome opinions and reſolutions in our Books 
be the better underſtood, which ſpeak of alienations without licence 
before or after 20 H, 3. which year was named for that the King then 
confirmed the ſaid great Chatter, and in hike manner did King F.1, by 
Ac of Parliament in the 25 year of his reign : and the ſaid two Char- 
ters have been confirmed, eſtabliſhed, and commanded to be put in ex- 
ecution by 32. ſeveral Acts of Parliament in all. 

This appeareth partly by that which hath been faid, for that it hath 
ſo often been confirmed by the wiſe providence of ſo many Ads of 
Parliament. 

And albeit judgements inthe Kings Courts are of high regardin 
Law, & Fudicia are accqunted as Furi dida,yet itis provided by Ad 
of Parliament, that if any judgement be given contrary to any of the 
points ofthe great Charter,or Charta de Foreſts, by the Juſtices, or by 
wy ns th the Kings Miniſters, &c. it ſhallbe undone, and holden 

or nought. 

And (wa both the ſaid Charters ſhall be ſent under the great Seal to 
all Cathedral Churches throughout the Realm there to remain, and 
ſhall be read to the people twice every year. | 

The higheſt and moſt biading Laws are the Statutes which are eſta- 
bliſhed by Parliament ; and by authority of that higheſt Court it is en- 
ated ( only to ſhew their regder care of Magna Chartaand Charta de 
Foreſta ) That if any Statute be made contrary to the great Charter, or 

the Charter of the Foreſt, that ſhall be holden fr none : By which words 
all formex Statutes made againſt either of thoſe Charters are now re- 
pealed ; And the Nobles and great Officers were to be fyorn to the 
obſervation of Magna Charta and Charta de Foreſts. | 
Magna fuit quondans Magne reverentia Charts. 

We in this (ecand Part of the Inſtitutes, treating of the ancient and 
other Statutes, have been inforced almoſt of neceſſity to cite our ancient 
Authors, Braden, Britton, the Mirror, Fleta, and many Records, never 
before publiſhed in print, tothe end. the prudent Reader may diſcern 
what the Common Law was before the making of every of thoſe Sta- 
tutes. which we handle ia this work, and thereby know whether the 
Statute be introductory of a new Law, or declaratory of the old, which 
will conduce much to the true underſtanding of the Text it ſelf, We 
have alſo ſometime in this and other Parts of the Inſtitutes, cited the 


Grand 


A Proeme. 
Grand Cuſtumier de Normandy, where it agreeth with the Laws of Exg- 
land, and ſometime where they diſagree,ex d;ametro,being a Book com- 
pounded as well of the Laws of Enzl/azd, which King Edward the Con- 
teſſor gave them, as he that Commenteth upon thar Book teſtifieth(as 
elſwhere we have noted) as of diyers cuſtomes of the Duchie of Nor- 
mandy, which book was compoſed in the reign of King H.3, vis, abonr 
40. years after the Coronation of King Richard the firſt, 3. Septembre, 
Anno 1. of his reign, Anno Don, 1189, about 138 years after the Con- 
queſt,See that Book, cap.22, fo,29,4.and the Comment upon the ſame, 
& cap.112, In which C#/t#mier a great number of the Courts of Juſtice, 
of the Original Writs, and of many other of thetitles of the Laws of 
Exeland are not ſo much as named or mentioned. And ſeeing we have 
in theſe, and other parts of our 7nſtztutes, cited the Laws and Statutes 
of divers Kings before the Conqueſt, and in the Conquerours time, we 
have thought good, -for the eaſe of the Reader, to ſet down the times 
wherein thoſe Kings lived, and deceaſed, 1nas began to reign Anno 
Dom, 689, and deceaſed 726, Aluredus, alias Alfredus, alias Elfredus, 
began to reign Ayo Dom, 872. and deceaſed go1, Of this Alured it is 
thus written, Aluredas acerrimi ingenii princeps per Grimbaldum & FJ o- 
hannem dottiſiimos Monachos tantum inſtrucims eſt, ut in brevilibrorum 
omnium notitiam haberet, totumque novum & vetus Teſtamentum in eu- 
logiam Anzlice gentis tran(mutaret (cuj us tranſlations pars nobis felici- 
ter accidit,) This learned King in advancement of Divineand humane c1, Caius D. m. 
knowledge,by the perſwaſion of thoſe two Monks, founded the famous Canr. 
Univerſity of Cambridge. Edwardus, (on of the ſaid Alaured, began to 
reign Anno Dom. 901, and deceaſed 924, * Ethelſkanus,alias Adelſftane, * Fortis, ſapiens, 
eldeſt ſon of the ſaid Edward, began to reign Anno Dom, 924. and de- ge 
ceaſed 940, » Edmundus began to reign Ann Doyy, 940. and deceaſed Angliam in Mo- 
946. © Edgarus began to reign Avzo Dom.959. and deceaſed 975, * E- again es 
theldredus began to reign Anno Dom. 979, and deceaſed 1016, *Canut#s xon bs. He- 
began to reign Anno Do, T1016, and deceaſed 1035, * Edwardys began £i!(4on. 
to reign Anno Dom, 1042, and deceaſed 1066. 8 Willielmus Baftardgs Saber ar? 
began to reign A»no Dom, 1066. and deceaſed 1087, . d Named in Do- 
Some fragments of the Statutes in the reigns of the aboveſaid Kings Ty: Maps 
do yet remain, but not only many of the Statutes, and As of Parlia- So Adtinds 
ment, burtalſo the Books and Treatiſes of the Common Laws both in <1n Domeſday be 
theſe and other Kings times, and ſpecially in che times of the ancient 5, © nin 
Brirtons(an ineſtimable loſs)are not robe tound. f Heisever called 
Ir 1s to be obſerved that in Domeſday , Haroldus, who uſurped the i? go 
Crown of Englazd after the deceaſe of King Edward the Confeſlor, is wr ay yo Edwar- 
never named per nomen Regs , ſed per nomen Comitis Haroldi, ſeu 4us dedit Regi 
Heraldi , And therefore we have omitted him, pap, pac oot's 
In citing of the aboveſaid Laws originally written in the Saxon aquam guaDe vo- 
tongue, we have referred you to Mr. Lambard, who accurately and &#w. . 
fairhfully tranſlated che ſame into Latin, one page containing the Sax- © cen Wl 
on, and the next the Latin,and is in print (for our manner is not to cite mus Rex; vel 
any thing, bur ſo to referre the Reader, as he may eaſily find it;) Sed ut ms we 
unicuique ſuus tribuatur honos, all thoſe Statutes in the reigns of all the 
abovelatd Kings were of ancient time plainly and truly tranſlated into 


Latin , 


In Hiſtoria E13z 
enſi fol. 38. lib. 2, 


Regula. 
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Latin, (whereof we have a very ancient, if not the firſt Manuſcript ) 


-which, no doubt, did not a little abbreviate,Mr. Lawbards pains, 


Upon the Text of the Civil Law, there be ſo many gloſles and in- 
terpretations, and again, upon thoſe ſo many Commentaries, and all 
cheſe wricten by Doors of equal degree and authority, and therein fo 
many diverfities of opinions, . as they do rather jncreaſe then reſolve 
doubts and incertainties, and the profeſſors of that noble Science ſay, 
That it is like a Sea full of waves, The difference then between thoſe 
loſſes and Commentaries, and this which we publiſh, is, thar their 
olofles and Commentaries are written by Doctors, which be Advo- 
cates, and fo .in a manner private interpretations : And our Expoſiti- 
ons or Commentaries upon Magna Charta, and other Statutes, are the 
reſojutions of Judges in Courts of Juſtice in judiciall courſes of pro- 
ceeding, either related and reported in our Books, or extant in judicial 
Records, or in both, and therefore being collected togetker, ſhall ( as 
we conceive) produce Certainty, the Mother and Nurſe of repoſe agd 
quietneſs, and are not like to the waves of the Sea, but Statio bene fidg 
perits : for Fudicia ſunt tanquam Furts difta, 


Fints Proemii. 


But now let us peruſe the Text it ſelf. 
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EN;R ICUS Deigratia rex Angliz, Do- 
minus Hiberniz, Dux Normaniz & Aqui- 
. taniz,& Comes Andegayiz,Archiepiſcopis, 
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nend” in regno noftro Angliz1n perpetuum, 


© Henricus Dei gratia Rex Angliz,&c.] Concerning the Styles 
- ofthe Kings of England, both befo2e and after this King, and how offen they al- 
tered the ſame, ſce in the firlt part of the Jnſftitutes,SeMone prima. 


T Archiepiſcopis, Epiſcopis, Abbatibus, Prioribus, Comiti- 
bus p Baronibus, &Cc. | 'This o2 the like particular diredion this King and 
his P2ogenito2s befoze him uſed; andſo did E.r,E.2.& E.z3.King R.2.inhis Lets 
ters Patonts.uſed a meze generall and compendious direction, viz, Omnibus ad 
quos preſentes liter# pervenerint, &c, Which direction 1s uſed fo this day, ſaving in 
Charters of Creation of Dignifies,the directions to this day are, Archiepiſcopis, 
Epiſcopis, Ducibus, Marchionibus, &c, and hiis ceſtibus in the end. 


' E Nos intuitu Dei,pro ſalute animz noſtrz,ad exaltationem 


fan&z Eccleſiz,& emendationem regni noſtri,) Here be four nota- 
ble-cauſes of the making of this great Charter rehearſed, x. The honour of God. 
2- Foz the health of the Kings ſoul. 3. Foz the eralfation of holy Church , 
and 4. foz the amendment of the Kingdome. | T9 A 
Theſe be thoſe excellent laws contained in this great Charter, and digeſtedin- 
fo 38, Chapters, which tend fothe honour of God, the ſafety of the Kings conſci- 


The firſt pare 
of the Inſti- 
tutes, Sedt.1« | 


Note nor only 
the preamble 
of this Charter, 
& of the Foreſt, 
bur the bodies 
of the Charters 
themſelves are 
contained in 
the Charter of 
KingFobn,An. 
17.0t his reign, 
Mat.Par. pag, 
246, Que Xx 
parte maxims 
leges antiquas 
C7 regent con 


ence, the advancement of the Church, and amendment of the Kingdome, granted ſuerudines con» 
and allowed to all the Subjects of the Realm. | 
| B 


« Spontanea 


tinebant, pag, 
244, 


| Magna (harta. Cap.i, 


ſtra.] Theſe were ads 
"lids 5 | : for, e hag 


GAP. 1. 


Mprimis, Conceſſimus Deo, & hacprzſenti Charta noſtra 

| (796% Doom ronobis & heredibus noſtris inperpetuum, 
quod Eccleſia —_— libera fir, & babeat omnia jura ſua 
integra, &liberrares firas Hxſzs. Concelfimus eriana & dedi- 
mus omnibus tderis homiobus rent noftri, pro nobis & ha- 
xedibus noftrisinperperatien, has l{bercates fubſcripras, tenend* | 
& habend' cis & hxredibus frtis, de nobis & hxzedibus noſttis 


Inter leges ſeu Sandtzoy INTE, Ecclefiam Eberamt facto, ita ugd 

rice” , nec vendann, nec ad firmam ponarm,ner morto Arckiepif? 
five Epifcopo vel Abbatcaliquid accipiam dedominio Eccle- 
ſia, fewdehomimibas cus, donec facceffor in carr ingrediarur, 
& omnes malas confurerndines, quibus regnan Angliz injuſte - 
opprimebarur, inde aufero. 


« Concefsimus Deo.” we have granted to God ; when.anything.is 
| granted foz God, if is deemed imLaw ft be granted fo God ; anvwhafſvever is 
granted fo his Church foz his honour, and the maintenance of his Religion and 
ſervice, is granted foz andfo God. : Quod dacum eſt Ecolefics, datum eft Deo. 
——— Anv this andtholiks were the fd2mes of ancient. As and Grants, and thoſs 
part ofriic In- Ancient Is andGrayts mu be conffrued ans faken-astHe Law was holdon-ab 
ſtirmes, $6#. r- that time when Choy Wore mave. 
| Yere in this Charter, both in the title and in- divers parts-of the body of the 
Charter, the Kring ſyoaketh.arths plural. number, concefſimas. The firff King, 
that J read of befoze him, that in his grants wote in thepluvail manbev, was 
King John, Father ofonr King H.z.other Kings befoze him. wzots in the fingniar 
number, theyuſed Ego ; andKing John, and alb the Kingsaftor him, Nos. 
q Pronobis & haredibus noffris inper .]- Sheſowozs: 
were.added fo avoid all ſeruples, that this great Parliamentary Charter might 
. liveand fake effec in-all-fucrefionsof ages fo2 eber. Poze of this wo2d (heires) 


hereafter in this Chapter. When Pro nobis, h#redibus & ſucceſſoribus noſtris 
canon, thall-be ſiowevinhiofitplice,  * 


q Quod Eccleſfin A acana, &c.TThis at the maki 6-aroat 
— CK ——— 


Eo en 
T Quod Ecclefia Anglicana libera fic. | | 
perſons within theRealm, their poCeſſions's @ uk Bhat ts hat al CC 


actions, 


 nof at liberty. 


Cap. 1. Magna Charta. 3 
actions and oppzeſſions,but notwithſtanding ſhould yeelvall lawfull dutfes,either 

to the ing oz to any of his Subjeqs; ſo as libera here is taken foz liberaca, foz as 

hath been ſaid, this Charter is declaratozy ofthe ancient Law and L iberty of Bag- 

land, and thercfoze no new freedom is hereby granted, (to be diſchargedof | 
tenures, ſervices, rents,and aids) but a-reffitution of ſuch as lawfully they had 

befoze, and fo fre them of that which had been uſurpedand incroached upon them -+ 

by any power whatſoever. And purpoſely andmatertally the Charter ſaith Eccleſia, 

becauſe Ecclefia non moritur, but morjuntur Ecclehfiaſtici ; and this extends to all 
Eccleſiaſtical perſons of what quality oz ozder ſoever. 


© Et habeatomnia jura ſua integra.) That is,that all Eccleſiatti- 
cal perſons ſhall enjoy all their lawful juriſdictions, and other their rights wholly 
without any diminution 02 ſubtraction whatſoever; 4 jura ſua p;ove plainly, that Rot. Pail 
no new rights were given unto them, but ſuch as they had befoze hereby are con- , ot. Pa es 
firmed : and great were ſometimes their rights, fo2 they had the third part of the * "ox 
poſſeſſions of the Realm,as it is affirmed in a Parliament Roll. | 


C Ertlibertates ſuas illzſas.) Libertates are here taken in two ſenſes. 
1, Fo2the Laws of England ſo called, becauſe liberos faciunc , as hath ben ſaid. 
2. They are here taken foz pziviledges held by Parliament, Charter oz pzeſcri- Regiſt, fol. 19. 
ption moze then o2dinary : and in this ſenſe it is taken in the Wzit De libertatibus & 262. 
allocandis, and in another Wait De libertatibus exigendis in itinere, but it is but F.N-B. fo-229- 
libercaces ſuas , ſuch as of right they had befoze, Jura Ecclebiz publicis zquipa- Reg11s. 


And true it is that Ecclefſaffical perſons have moze and greafer liberties then 565 6a poſes 


other of the Kings Dubjece: wherein to ſet down all, would take up a whole Uo- 
tume of it ſelf ; and fo ſef down no example, agreth not with the Dffice of an Exr- 
polifoz : therefoze ſome few eramples ſhall be erp:eſed, andthe fudious Reader 
__ foobſerve the relt as he hill read them in our Boks, and other Authozities 
of Law, 

Jfa man holdeth Lands o2 Tenements, by reaſon whereofhe ought (upon ele- _ 58. 
ion, xc.) to ſerve ina tempozal office, if this man be made anCcclefiaſtical per- *** Þ 74: 
ſon within holy D2ders, he ought not to be elected fo any ſuch office ; and ifhe be, 
be may have the Kings Walt foz his diſcharge, and the wozds of the Wit are ov- 
ſervable. Rex, &c. Cum ſecundum legem & conſuerudinem Regni noſtri Aogliz Cle- 
rici infra ſacros ordines conſtitatt ad tale officium eligi non debeant, nec haRenus con- 
ſueyerunt, &c, and the reaſon thereofis expzeſſed in the Wztt, Quia juri noneft 
conſonum, quod hii qui falubri Rtatu aniwarum, &c, (in tali loco, &c,) deſeryiunt, 
alibi extra (eundem locum) fecularibus negociis compellantur, 


B 2 15y 


_ 


4 | Magna Charta. | Cap. I. 
'B appeareth ent commonLaw and cuſtome 
Eran, and hes aſnre X ob odor wow re Deo, implicer ſe negotiis ſ6- 


pete nit! & placeat cui fe probayit. Ccclefta@icall perſons have this pztvi- 


2 Timot, c. 2» 


. levge | otght not in perfon to ſerve in warre. Alſo Eccleſiaſtical perſons 
Renſe f. Ce UiE et may Milchar te) f Tſle and Ciiſtomes, Avirage,Pontage, Pa- 
F. N.B. 227+ Yiage and the like, fo2 their Ecclefialtical goods; and if they be moleſted therefoze, 


tir di ch wait it appeareth that this was the 

et po hr eh w ys ny eee] nay cum perſonz Eccleſialticz ſecundum 

ny haRenus in regno noſtro ufiraram & approbatam z Ac ad telonium, 

yiagium & muragium, a, de bonis ſuis Ecclefialticis alicubi in eodem regno prz- 
and* nuſlatenus teneantur, &c. : 

r 62 doubt that his gods o2 Chattels, 
Bo od dent deter: 
EN 29- King, fo2 the buſtneſe of the King, he may purchaſe a p2ofection cum clauſula 

git. 299 nolumus, . | 

ifs oz other of the Kings miniſters in the 

6- Difftreſſes ſhall not be taken by Sheri | IP 
= eſta Chance of Church wherewith it was anctently endowed, but otherwiſe it 

ture of Artic. fg g ate purc e. | ffatute ſtaple o 
rare een erence memr Tape hdd Hl ns beat me 
of any procefſe Suroupant _—_ m_ ſurety thereof the W2it thereupon to take 

SAS Y,. e conuſo 14 bt, - 
<1 $2, apy gp deeb be bound tn a recognizance in the Chancery oz in any other Court, 
eg # at = not the ſum at the day, by the Common Law, if the perſon hv 
4 PTE 1 wed nd 9 attical goods, the recogntzee contd nof have had a leyari fac* 
ay pt Ce ras: _ the : xc of theſe gods, but the OO to be directed to 
205. 9 E.3. 30. Wrgkers'n tolevie the ſame of his Eccleliaffical gavs. 

24 E. 3. 44- the - 0-6 fore entre a eb wherein a Caplas Lieth) foz example, an 
4. -3 4 bs account , the Sheriff returns quod clericus eft beneficiarus, nullum habens laicum 
4 E. 3 Proces feod in which he may be ſummoned: in this caſe the plaintif cannot have a 
58. 34 E-3. p na) the Sheriff to take the body of the perſon, but he ſhall have a wit tothe 
Scir, jac. 153 Capias tOtÞ rfon fo come and appear. But if he hadreturned quod cte- 

E.3.6 Bifhop to cauſe the pert — "9 | | 
45 E.3 Itum habens laicum feodumythen is a Capias fo be granted to the Dheriff, 
= H E nk reg it yexre dt by the return that he hada benefice , fo as he might be 
Regil. judic.62. warned by the Biſhop his Dioceſan, andno man canbe erempt from juſkice, S& 
wh Acids moze of this matfer Artic, Cleri, cap. 9. | 

Ib Secundum; lecem & conſuetudirem Regni Angliz clerici in decenna, &c, poni non 
rn DIS. debeant wa « occafione diftringi vel inquictari ER : pag 
Flera l5.2.©.45- cal perfan ndtoappear at Tournes oz viewes of Frankpledge, | 
Rorbrevi. az PRE Ne ties taſte ll inthis place ſaffice,with this, that as the over- 
pers otwing of waters do many times make the river to loſe hs p2oper chanel, fo in 

times Vaſt Eccleſiaſtical perſons ſe&king to extend their liberties beyond therr 
. frue bonnds, either loſf oz enjoyed not that which of right belonged to them, 


q Conceſlimus ctiam & dedimus omnibus liberis homi- 
; nibus ni noſtri &c.) Theſe wozds ( omnibus liberis hominibus regni ) 
wn hn metave perſons Ercleſtaffical and tempozal incozpozate,politick oz natgral, 


*Sce the ſtatute Nay they extend alſo to villains, foz they are accounted free againlt all men ſaving 
of 34 E. 1.de againft the XL 920s. 


tallagio non : 
cone, ap 2 *X 4 Has libertates ſt ubſcriptas] Pere if 1s fo wt nary the a- 
WAICN 15S MOT . | 

| cerned the Church only, is in favour of the Chnrch gene- 
Paich.17 E.1, ealt Withortecrty relteaint. but this wah that concerns all the Kings fubjecs | 
| in Combanc. hath a reftraint by reafon of this wozd ( ſubſcriptas ) which reſfraineth libercaces 
rot. 2.33. Leic, 4 the 38.Chapters of this great Charfer. : 
"ye 0p = mg * Note that Courts of juſtice are alſo called /ibertates, becauſe in them the Lawes 
wy I. of the Realm, que hberes factunt, are adminiſtred; k 


4 Haredi- 


UMI 


Cap. 2-  Mayna Charts. S 


Succeſſores foz Hzredes, | | IO 37h. TINO 
< De nobis.] Jn this place theſe wozbs are riof inſerted to make a legal 


tenure of the King,bat fo intimafs that all liberties at the firſt were derived from 


m _ th. tht. tet. Ah. 26h. ti Aft 


CAP. II. 


Iquis Comitum vel Baronum noſtrorum, fivealioram te- 
g nentium denobis in capite per ſervitium Milicare, moxtuus 
fuerit, & cum deceflerit, haxes ejus plenz zratis fuerit, & re. 
levium nobis debeat, habeat hereditament' ſuum' per anti- 
quumrelevium, ſcilicer, heres vel heredes Comitis, de con 
integro, per centum libras, heres vel hzredes Baronis, de 
Baronia integra , per centum marcas, hzres vel hzredes 
Militis, de feodo militis integro, per centum ſolidos ad plus. 


Er qui minus habuerit, minus det, ſecundum antiquam con- 


ſuetudinem feodorum. 


q Siquis Comitum vel Baronum. ] at this time there was never Ror. Parlizr; 

a Duke, Parqueſſe, oz Uifcount in England, fo2 if there had been, they had ( no 2nn0 1 E. 3+ 
donbt)been named in this Thapter:the firſt Duke that was created ſince the £on- _ fo. 1. in 
queff, was Edward the Black Pzince, in 11 E.3. Robert de Vere Earl of Oxford, ** principis, 
was inthe 8. year of Richard the ſecond created Barquefſe of Dublin in- Ireland, Ror.Par.8R. 2. 
and he was the firſk Pargueſſe that any of our Kings created. 

Lhe firſt Uiſcount that I find of Recozd, and that ſate in Parliament by that Ro*- Par-18 H. 
name, was John Beaumont, who in the 18. year of H. 6, was created Wiſcount © ** *** 
Beaumont. 


< Comures. ] Dicuntur Comites, v:z, quia in Comitatu five I ſocietate no- prodh, lib.s Gol 
men ſumpſernnt, qui etiam dici poſſunt Conſules a conſulendo: Reges enim ales bi * b.Flews ld, L 
afſociant ad conſulendum & regendum populum Dei, ordinantes eos 1n magno honore, cap. 5. 
& poteſtate, & nomine, quando accingunt eos gladiis, rifgis gladiorum , &c, gladius Briczon 68, b. 
autem fenificat defenfionem Regni & Patrix, 


© Barones.] San: & ali potentes ſub Rege qui dicuntur Baro 
nes, hoc 6, ro- BraQt.ub 

bur belli, And where ſome have thought that Baco is no Latin wozd, we find itn. Ad Anic5 
Tullies Epiffles, Apud Patronem, er alios Barones te in maxima gratia poſui. Gal 199vik-40 E. 3: 
fridus Cornwall renet manerium de Burford de Rege, per feryicium Baroniz, 1But 

tf ts tobe underff@d, that if the King gtbe Land to oneand his heirs, Tenend* 

de rege per ſeryicium Baroniz, he is no Lozdof Parliament untill he be called by 

Watt fo the Parliament. Thoſe which are Earls and Barons have offices and 

duties annexed fo their dignities of great truft and confidence , fo2 two purpoſes. 

r. Ad conſulendum tempore pacis. 2. Ad defendendum Regem 8 Patriam tempore Inter record. in 
telli. And pzudent Antiquity hath given unto them two enſignes to reſemble, 1% 27-Aug. 
and fo put them in mind of their duties. Fo2 firſt t Fara; 

id of their duties. Foz firff they have an honourable long ;rNo;caunb. 

robe of ſcarlet reſembling Counſel, in reſpec whereof they are accounted in Law, Caſe, &c, 


De magno concilio Regis. - 2. They are girt with a ſwo2d that they ſhould ever be 
| ready 


we 


6 AMapna.Charts. Cap. 2. 
; i = 

<4. ready to defend their king and Country, And if .is fo beobſerved that in ancient 

Glam c4 een? 8 the Warpey (unter ans to7y) trcluved all the Nobility of England, be- 

cauſe regularly all Noblemen were Barons, though they hada higher dignity: 

and therefoze of the Charter of King E. : . in the Expoſition of this Chapter here- 

after mentioned, the concluſion ts, Teftibus Archiepiſcopis, Epiſcopis, Baronibus, 

&c,- So placed, in reſpect that Barones included the whole Nobility : and the 

great Councell of the Nobility , when there were beſides Earls and Barons, 

Ha, ub3 ſup Dukes and Parqueſſes, were all compzehended under the name De la Councell 

pgs © de Baronage. , 

C Sivealiorum tenentium in capite.} Jt is wozthy of obſervation, 
with what great judgement this fkatute concerning relicfis penned. Foz by the 
Act of Parliament called, The Aſſiſe of Clarendon, Anno 10H. 2, Anno Domini 
1164. if is thus enacted : Archiepiſcopi, Epiſcopi, & univerſz perſonz Regni-quide 
Rege tenent in capitez habeant poſlefſiones ſuas de Rege , ficur Barcniam, & inde re- 
ſpondeanr Juſticiariis & miniftris Regis, & ficur c#teri Barones debent intereſle curiz 

Kegis'cum Baronibus, &c; Therefoggthis Chapter beginneth, $i quis Comicnm 
yel Baronum, 9 as ( as fo relief of ah Earl oz Waron) it is not material that 
he hath Baroniam, unlefſe he be Noble, fhat ts Carl oz Waron; andocygers being 
not Noble, but holding in Capice, ſhall pay relief accozding to the Knights firs 
which they have. D& hereaffer Cap. 31. who ſhall be ſaid to hold in Capite. 


© Per ſervitium milicare.} #0; this fi the firſt part of the Inftt- 
tutes, Se, 103, 113, 154, 157, 126, 127, Whereunto you may adde this Reco 
following. 


HIsE.1in Per Afiiſam Fohannes de Moyſe,qui eſt infra etatem,implacitat Thom' de 
= v $00 Weylaund & Marg #ux' ejus pro uno Meſſuag.ii, molendinis, itti. acris pratt, 
ws 6 oe & xlii,s, red, in Eaſtſmithfield ext Algate, Ipſs voc ad war Rad de Ber- 


in the firſt pare #erS, (#7 war et dic” quod nihil clamat niſi cuſtod. eo quud Fohannes pater 


- ge ditti + jew. ny tenuit de eo praditta ten per homar' et ſervic vi.d, et inve- 
bay 5h, niendi quendam hominem pro eo in turri London. cum arcubus et [avittis per 
marg. | gif P 


rages (AE dies tempore guerre, Fohannes dic quod tenet tew' prad, per 
omagium et ſervitium quorundam calcariorum vel vi.d, proomni ſervic. 

Et ſic omittendo multa ex utraq;, parte manifefte patebit per verd Fur & 
Ferediflum. per Fud Cur y=_wu in-hac wh terminatum fuit, Fur dic quod preditta ten” 
: ' tenent de predifto Radulpho per homagium & ſervic' unius pars calcariorit 
Inggng deauratorum vel ſex den' ,* & inven' quend' homint pro ipſoRadulpho in tur- 
Salop.Walt.de 7# Lond, cum arcub' et ſagit per xl, dies tempore guerrs in boreal' Angulo 


A Caſe, tarris predict pro omni ſervic'. * Et quia comperti eſt, &c. quod Radal- 
CC. 


* The Julge» P12 cogneſcit in reſpone quod predii? hereſtenere debet eadem tex per pre- 
men:, diff homag' et ſervic predict calcar wel ſex denar & per ſerjautia inve- 


niendi uni homine proeo in pred turri per xl dies, et manifeſte liquet quod 

huddi minores ſerjantie que debent fieri pro Domins ſuts de quibus tenent 

renementa ſua per alios qua ſeipſos nulls inde dabunt cuſtodia eiſd? Doming, 

nec dare debent, licet iidem Domini infra atatem heredic per neeligentiam 

propinquerii parentis hujuſmodi cuſtodias occupaverint,et iſke Radulphis non 

poteſt dedicere quod oy aliqua habuit ſeiſinam de predief Cuſtod' niſi per 
occupation? ſua et negligentia parenti predifti hereds anteceſſoris ſui = 

infra etat? fuit,et non alio jure; Conſiderat' eſt quod praditt' Fohannes rec 

inde ſeiſ. &6.et damn Cx.l,iv.s,viid, &c, Yalorterr per annii xx.1, x.d, 

See the firf? part of the Inſticutes, SeR. 155, & 157, andnote the diverſity be- 

- tween fuch a fenure of the King ; foz in that caſe it thauld be a tenure by Granv- 
ſcrjarty, 6nd that Grand-ſerjanty foz the greateſt part is fo be dene within the 

Kealn, 


Seertt H.4.72. 
&2:B.3. 32. 


Cap. 2.4 Aagna ( harta. ,, 
Roadme, and Kavights ſerviee otit of the Kenlav, as Liedetor there faith. 
« Plenx xtatis.] 2 the fir{ part of the Hifbitates, #104. 


E Anitiquum relevium ſcilicer, &c.} cemverning the woe Keto 
vium, vide 3, Pars Inflieus, Se, 203; It appeareth bhat the voties heve bet $otwry ts 
the ancient rolief, and was certain at the Cannot Law; bet there hav Vow of 
long time art heavy iſcraachment sf ail incertain veblef ab wid awd pleatare, ,Which 
under a fair term was called cationabile Relevium ; and this Ac had juſt canfe 
ſay, Per Antiquan reſeviwrn, fos inthe eiget of H.4, Gxanutather fo H; 3.198 Ring 
exacgodan incertain reef | ern ps this tine, De Bavodiis Glany.1:9. c.4; 
veed nihil cerrum'ftarmun et, quia jomes votumaren & wiſerkc ordiary Domini Re- Ockham cp, 


ſola Baroniz tes de reheviis fuis Domino Regy ſaviefacere, An Gian N04 non ab- 

finder the name of doth xetnve Garkdawes allo: fo the rette# of alh the {12 Cr 
| wp" he was taken as incertain at that time;anvtheretdze how mocevavy if was \c,,, 0... 
the ancient relief ſhould be reſfozed is evivent. and the Com- 


_ thereup- 
q Scilicet,hres vel hzredes.] @f this wow (heire) tis the firl part ©n 

of the Inftitutes, Se&. x, whereunto pou may adde 7 which was there omitted, 
concerniag the Antiquitp of deſceats, which the Geomans hay & ith 

the atcient Lawssf t e Dyltons, contiauedid England to this yay, out of thift 

atthfull and learned ilk6ziany hoof ancient Germans faiths Henedes: fuc- Tacitus de mee 
cefloreſque ſui cuique liberl, & nuſlumceſtamentum : filiberi non rb ths alu _— Germs 


oo in ne, rrof, avanculi, &c Meath: ive obſerve t 

fs2 defanlf of of viſe whos Lech Far. anvd'ndt 2 
s ; any in the right line aſcendent ſſonwitheeil POEIER GA 'T 
by tho CommonLaw wo Acflamens oxhals 


of nctent time: Succeilores Wore Synonyma with hredvy,. D mls oh0s hn no 
Statute it is pertinently faid hares,anduvb ſaccefior; fos every GithojabEnylany 
hafh a —_ and ſo'had mary Abbots and P2iozs (iwrefyss whooak thoy wers 
Lo2ds of Parliament) and yet thoy paid no relief, becatiſe theer ſacoefſvgzs came 
toif by ſurceſfion, and nof as hetre Dy tu rifance; ; and his Act ſaith, Hebeac 
hawdicacenrſuam. Snvtheyare feifer in , Monafterii, &c.. de Co- 
wit integro & de Baronte icmtepry. Bar are arcorinfed a- 

niongll the Tenan6s in Chief. Vitlo Gly. lib; .ep. Mena Cheves ze 

It is tobe underſtood that of ancient time(as it evidently appawetÞby IP- Bradlib.4.fol; 
_—_ y ich poovech that voth the Dignt nent a Gael not of tho Ding 754.95. 16 x. 
i#Capice, which p28 gnitivs andbhe Warn, and 3. eſchaunge 2. 
the eExrivome and 1Barony were derivedfrom oy Crown.*Aud it 1s fo be known 22 £- 3- Alice 


that the fourth. part of the veaety ba vals of an Earldome Yarony, dthe living 77 
ofa Kagghr, 0a 9 ancient roſtef far hb Cſprer ſpoate &h of. £T% bs 


that of avowr. 126. ; 
?22E, 1 
ancient time * a Pnights living _—_ eſfemed at 20. 1. perann. fhbſe Ad. Pale. 
dayes was ſufficient tomaintain the' dignity te dis ancient this 24 E. 3. 66. 
5. 1, which is the fourth-part-of his loving.by one yoar penny = 
” The yearly valns of a barony was to'confi@ 2, Knights fes aivaquiarter, [2..01.,. 
which by jul accousd awtorntedto-qov, Pavksby the year, therefoze-His relivf «9.2. 
was as is here ſet dowrn roo. Picks. aSeethe firſt 
De aw-anciend Wanuſevipk infituled,. De modo tenendi Parlizmetivan, &c. rem: Part of the In- 


pore Regis Edwardifilii Regis Echokdredi,, qui quidetn'modusfer per Giſcretiores Re- Niue LI 


gai coram Willielmo Duce Normannovun & Coriqueſiore: & R Ree e, es cons Combi Brir, 
queſtore hoe t etmpore prexcipients, recite” 8 per ipſum appro b 1 E.z. cap. 1. 
rity and Antiquity whereof you' mage reav' if the oarrh park ofthe = 47 Th 


Cap.of the Court of Parliament, & hic infrs, ge 
Now overy Garlnome vonfiſtev oF tho valas of an'infire Barony ant art half, 1... 
which amountewto 20. knights fieoaimeanting-to 400.1;per anntiar,and therefoze 
his ancient relwof hore called Anciquum reloviuny being # the fourth park of fe years 
ty value of his Garlpome,was 100 1. In that excellent Charfer which Kirg i. r. 
made 


* 5, Edw. 


. filii Erheldredi. 


Tater leges Ca- 
* nati, Cap. 97. 
* CC. matic. 


2. hawmes,& 2 eſcus, & 2, eſpees, & 2.14 


. aur. 


Magna (,barta. Cap. 2. 


made on the day of his Cozonation, Communi Confilio & affenſu Baronum Regni 


liz, amongſt other things it is thus confatned, Omnes malas conſuerudines, 
quibus Regnum Angliz opprimebatur, inde aufero, quas malas conſuetntines exinde 
ſuppono. Si quis Barogum meorum, Comicum) five aliorum quide me cenet, mortuus 
fuerit, hzres ſuus non redimet terram ſuamy' ficur faciebatterpore fratris mel, ſed legi- 
tima & juſta releyatione releyabic eam, ficut homines Baronum meorunt levitima & ju- 


' "ta releyatione releyabunt terras ſuas 3 Dominis ſuis, &c.' Legem * Regis Edw, yobis 


reddo cum illis 'emendationibus , quibus Pater meus 'emendayit contilio Baronum 
fuorum. © - SHe: [>3 
'Bythis Charter if appeareth, 1. that there was a lawfull and juft relief fo be 
paid by the Earl and Baron, which implyeth a p2opoztionable relief accozding to 
the value of the living, by reaſon of this wozd (Juſta) which cannot be intended of 
an uncertain relief, but of the juſt relief, upon the Computation of ſo many 
Knights F&s contained itn the Modus whereunto this Charfer hath relafion; 
2. It appeareth that there was an unjuſt relief in the time of William Rufus hts 
1B2other, Which upon ſearch we have found in an ancient Panuſcript in the Li- 
b:ary of Arch-Biſhop Parker, which we have ſeen, and will tranſcrib#in that 
Language thaf we finde if. | SE. DTT 


\ . Dereliefe al cuntt que al Roy afert'8, thivals enfrenees & enſebees,& 4. 
Hauberts,& 4. Hawmes,& 4. eſcues,& 4. launces,& 4.eſpees les aultres,co 
4.chacenrs, & 4. palefrees a freins eta cheveſtre. | 
De reliefe a barun 4. chivals,les 2. _—_— & euſeels,& 2. hauberts, &_ 
unces, & les autres 2, chivals, un 
chacenr,& un palfrey afreins & a cheveſtres, | 
De reliefe 4 vavaſſur a ſon lige ſenior doit eſtre quite per le chival ſon pi- 
er, tiel come il avoit jour de ſon mort, & per ſon hawme, & per ſon eſcu, 
per ſon haubert, & per ſon lance, & fil fait diſaparaile,qui il nouſt chival.ne 
arme juſte quite per C, ſol, -"| © _—_ | | 
Le liek al villain le meliogr avoir que il averad 2. Chivals, 2, Boefs, 
2. Vaches darrad a ſon ſeignior,& pur ſont touts les villains in frankpledee. 
In K, Canutus time, relevatio Comitss fuit 8. equi, 4, ſellati; 4, Lefolle. 
ti, & gale 4. & lorice 4, cum 8, lancess, & totidem ſcuts, & gladii 4. &' 
* CC. mance auri. | | = 
Poſtea* thani Regis, qui ei proximns ſit, 4, equi, 2, ſellati, 2.non ſellati, 
2. gladii, 4, lancee, & totidems ſcuta, & galea cum lorica ſua, & 50. mance. 


Et mediocris thani equus cum apparatu ſuo, & arma ſua t& halftane i: 


" Weſt-ſexa, &c. 


% 


Laffly, this Chapter of Magna Charrta is 'but a reffitution and declaration of 
the ancient Common Law, and that antiquum relevium of the Earl and-WBaron 
was certain ; ſo now joyning both together, this certain relief here ſet down is 
legrtimum, juſtum & antiquum relevium, mentioned in the Modus, &c. 


It is ſad that there be ancient pzecedents in the Exchequer, that he that hel 


- bya Dukedome, Which was valuedattwo@Earles livings; ſhould pay accozing 


to the pzopozttonall and juſt fourth part ofhis living byyear, 200. 1. And aMar- 


- quelſe that held by a Parqueſdome, who ſhould have two Baronies, ſhould pay foz 
- hisrelief200, marks. What the value of the livingof a Uiſcount ſhould be, J 


ve not heard, but cerfain it is he ſhould pay the fourth part of the yearly value 
of his Utſcounteſdome. | 
But all this is tobe infended, where the King granfeth a Dukedome, ar- 
 queſdome, Carldome, Uiſcounteſdome oz Barony to hold, as here it is ſpoken, de 
nobls in Capite per ſeryitium milicare, viz. De Comitatu integro & de Baronia integra ; 
& qui minus habuerit ,- minus der, ſecundum antiquam conſyetudinem feodorum, 


215ut 


MI 


rpeclall reſervation may derdgate from the Cdmmon Law, - IQ) | Th 
-  Butotherwile it is, ifthe Wannozs, Lands, oz anunity be granted unto the 7 = 


Cap.2. Magna (harta, 9 

.- But in ſone caſes theheire of an Tarle.03-a Baran .may.pay the relief expzeſ- Com. Mich.c4 
ſed in this ſtatute, albeit he hath nof ſo many Hnights Tos .aS ts aboveſaid ; oz E- 3-*0:. 8. cx 
if upon the creation of the Earl the King did grant any Bannozs, Lands, oz Ab- P15. 
nity per Comicatum, & nomine Comicis, 02 ſub nomine'8 hanore Comiris, oz the ny.:; x4: 
Iite, be thould pay C. li. foz relief, and ſoof the Baron, nutatd muandis3 M03 @ 4.cxpancrem, 


» Com, 


Earl, ut idem Comes fiatum '& honorem Comitid \'meliys; manitenere & ſu 
poſit, 02, ad ſuſtinendum nomen & onus, .02.the like ; foz then the Earl 


not per Comicatum, 02 nomine Comitis, % IIS 
ut now the ancient manner of creation is altered, foz riow, when the King 


ortate E.,z.nu,8, the 
Earl of Cam 


bridges caſe. 


- treates a Duke, a Parqueſſe, an Earl, a Uiſcount oz Baron, he ſeldome creates 


a Dukedome, Parquiſbome, Earldome, er. ad ſuſtiriendum noren & onus, viz, fb 

grant him Bannozs, Lands, Tenements,ec.to hold'of him in chief ; foz common- 

ly upon creations the King grants to them created an;ahnaify. And therefoze 

at this day Nobleamen do pay ſuch reliefs as other men uſe to do,in reſpec of their 5 11:8, Pie 2; 
tenares;foz as the heire of a Knight th.ll not pay relief,unleſſe he have a Knights ,,,_, .... 
Fee, xc. ſo the heire ofan Earl o2 Baron ſhall not pay relief by this great Char- regis, cap. 3. 
ter, unleſſe he hath an Earldome oz Barony, as is afozcſatd. 7 


. * TAdcentum ſolidos ad plus.) and this was the ancient relief foz Gluori vg. 
a Knights Fee, and ſo was holden inthe reign of H. 3. foz Glanvil ſaifh, dicicur cap. 4. 
autem rationabile releyium alicujus juxta conſuetudinem regni de feodo unius milicis 1i>'s- fol.124. 
per centum ſolides : ſo as the Fe of a Knight af that time was cerfain, viz. the Amony Lowes 
fourth part of his living per annum ; and ſo ought, as appeareth, the relief of the Star. i 6. 2. 4 
Nobility to have been in certainty, though they were not permitted to have it ſo, milicibus. 
which ſavouredof the power of a conquero2 to kep the Nobility under, oz fo make * Part of the 
himſelf the moze amiable tothem. pigs 


T Secundum antiquam conſuetudinem feodorum.] gyis is 525%... 
obſervable , that theſe certain and pzopoztionable rates are accozdinifo the ans »bi fupre. 
cient cuſtome of reliefs. Britton cap.G9, 
- *A Knight holdsland by Grand Serjanty, he is not within this Statute, and *'** 3 «EP. 
therefoze thall not pay the reliefofa Knight declared by this Act;but the heire bes , 7 ©4725 
ing of full age at the deceaſe of his anceſtoz, thall pay the-valtie of his lands fozbne Ilia 68. 
pear,Which is his Primer ſeaſon. RS . 154, 357- 
Wit her it is demanded, ſ&ing Lictleron ſaith, that tennre by Coznage, if ff <i*.<@-156. 
be of any other L 02d then the King, is Knights ſervice, -what relief the Veire of 
fuch a tenant ſhall pay, oz whether he ſhill pay any relief at all. Lictlecon in the 
ſame place ſaith, that tenure by Coznage dzaweth vnfo it Uard and Parriage, 
and ſpeaketh nothing of relief; and by this Ad relief is to be payed accozving to Micb18 6c. 
the quantity of the Knights Fer, viz. De fcodo militis integro = ceatum ſolidod,8e 5 wm 
qui minus habueric, minus : but a fenure by Conage hath no ſuch —_— nec R codire anne; 
ſuſciptc majus & minus, and therefoze fenure by Coznage, though #t be Knights roc.t58. Cum- 


ſervice, is not within this @tatute. Yereof you may read a Recozd to this effec, becland. 
| Jo. Swinborns 


Inter Fohannem Craiſtoke querentem verſus Idoneam de Leybourne que cale ce, cornas 
diftrinxit ipſum per averia pro relevio dando,pro terris in Dunſton;Bramp- © 
ton yanene which, Eſeclyve,& Boulton,qu£ walent C.li.per ann,que tence 


de ea per homazium & Cornagium. Et ip(e rſs talis eff conſuetudo 


patrie de Weſtm, quod heredes poſt mortens anteteſſoram ſuorum debent rele- 
ware terras ſues dominis de quibus, &c. ſcilicet ſolvendo pro relevio quan- 
tumterre walent per annum, que de ipſis dominis tenentur, nift de minori 
ipfis dominis poſſunt [atisfacere: unde ipſa advocat captionem pro relevio ſe- 


, 


cundum predittanm yy rar; &c, 


Tohannes negat talt eſte conſuctudint,ſet concedit quod tenet tenementd pre- 
| C fifth 


Magna (,harta. Cap.3: 


diffa per Cornag” xxv. 5, 03,4, ditht quod voy: ſui prize duplita- 
;ruint vn; ipſixs Tonee ſolvends Li. s: Ipſa dicit quod tus Fohunnts 
| cogn., quod ipſe tentt pradiita ten a; ipſaper cornagium, al guy bujaſme- 
 . direlevinm mere eft acceſ[or , ratione ooer predict, Et dic' quod iders 
' Fohannes exigit tale relevinns werſw A in cadem patria 4 tems- 
' pore q60 19n,0, Et de ronſuct' nterque pou' ſe ſuper patriam. 1deo wen 
Far in Cri $, Fohannis Baptiſt a,'&c.' Inſuper Idonea dic' quod duplex eff 
tennra in Com*Weſtmerl. ſcilicet, una per Albam firmam, & alia per Cor« 
nagium, Et quod tenentes per Albam firmam poſt mortem anteceſſorum ſuo- 
rum debent daplicare firmam ſuam tantum, Et tenentes per Cornaginm poſt 
mortem anteceſs. ſuorum tenentur reddere valorem terrarum ſuarum uni 
enni. Et Fohannes > contre dic” quod conſuttude patria eff quod heredes nou 
-  folvant niſs duplicande Cornaginm, rc. 1 
Bro&1.::40.84 Brafton h2.fo.$4.cap. 36,nu,2. Erimprimis-de feodo militari quale fi rationabile 
vide Giznr 57s releyiutm antiquun de feads mitttari diſtinguicur in Charta liberratum, cap, 2,8&c,Aad 
PPh: tntheſame Chapter, nu.q, faith thus, De ſerjantiis verd nibil cerrum exprimicur, | 


cap. 17. Brit. I POD, en 2 mw ap. 
fo77 1178. dec. quid yel quantum dare debeant hzredes ; ideo juxta yoluntatem Dominorum Dominis 


____ ſatisfaciantprorelevio, dum comen ipli Domini rationem & menſuram non excedapt. 
Li.k.trr, OCerfain if is,that he that holds by Caffle-guard ſhalt pay no Eſcnage,fo2 Eſcu- 
. - © age mult berated acco2ving to the quantity of the Knights fees, as fo2 a whole 

Lie. ett. 9y. * Knights fie, 02 halfa Knights fe,ec. and of that nature is not Caffle-quary. 
Liiſe8.114./ Linrleron treating of Cafle-guard, ſaith, that in all caſes where a man holveth by 
wo Knights <a, fach ſervire dzaweth to if Ward and Parriage, and ſpeaks not 
{© © thereofrelief. | | | | 


Alla forma... 


Cornagium. 


1. .-C252. 1 

T autem heres alicujus talium fuerit infra ztatem, Dominus 
- \J ejus non habeat cuſtodiam <us, nec terrx ſux, antequam 
homagium ceperit; & poſtquam talis heres fuerit in cuſtodia, 
cum ad zratem pervenerit ({cilicet xi. annorum) habcat hare- 
ditatem ſuam ſine relevio, & fine fine, ita tamen quod f1 ipſe 
. (duminfraztatem fuerit) fiat Miles, nihilominus terra rema- 


' neat in _cuftodia Dominorum ſuorum, uſque ad terminum 
' prxdictum. | 


55 H. 6.5%. . © Hzrcs.] This Static is enely fo be intendedof an heire male, whereof 
hires is derived: and who ſhall be hzeres,8:c. lee the firft part of the Iaſticures, lib, 
x. e&:3, 2,3. Cultuwict de Norm. 99, and the Expoſitions upon the ſame. 


See the Cultu- , NArtequam hotmagium ceperit.J #27 homage ſee the firit part of 
mier de diſs the Inftirares, tet. $5, and Fs ts be  Renget and Franrs it is 
Convent up= OU8D Homage, Homagiam, and im Jtaly Vaſſalegiurn. | | 
on the ſame 3 — Wome have thonght that theſe wozds are to be underffead that the heire within 
& cap. 32. &le age ſhall. not be in Ward until the-Lv2d hath taken the homage of ſome of the an- 
Latine Com, cefto2s of the Ward, ſo'as the anceſto; of the heire may dye 1a the homage of th, 
01.48, b. Load; fo2 ina Writ of Ward bzought by the Load, it is a god plea to ſay that t 
anceſfo? died riot in His homage, and the Statute faith not Antequam homagium 
NS» ſuum 


Ml 


Cap.z. Magna Charta. t 


ſuum ceperit, but homagium generally ; and, ſay they, if the 02d ould receive 26 E.3. Relicf 


-homage of the heir, he thould not be in Ward af all. 6, & 10, 


- But this is not the right intendment of theſe wozds, but the Statute meant «rac 
that the homage thould be taken of the heir himſelf, and that F< the benefit of the nes 
heir; and ſo dothit appear by *our old Boks that wzofe ſon after this Statute, 32-171. 
and contemporanea expoſitto eſt fortifſima in lege, and ſo do the wozds themſelves _ li.r. ca.g. 
of this Law impozt: andthe reaſon thereof is notable; which was, that befoze the Glany. lib _ 
Lo2d ſhould have benefit of Wardſhip, he ſhould be bound to two things ; * x, to <?- x>& 6. 
warrant the Land totheheir, and to that ead the heir might have a Writ, De ho. *3.*+ *:.3ard 
magio capiendo ; 2, fo arquit him from ſervice andother duties to be done and patd = a hy 
/ +1 . 


fo all other Lozds:both which the Lozd was bound to do (*as the law was then hol- ; T;;,. ,: 
1n.4E.2 


den)ifths Lo2d accepted homage de droit of his tenant,C(in ſuc "a4 ade 
if he receiveth homage aunceſtrel af this day) but atherwil ett DN — _—_ : 
Homagium eſt juris vinculum, quo quis aſtringitur ad warrantizandum, defenden- **: Winti 
dum, 8 acquierandum tenentem ſuum in ſeifina yerſus omnes per certum ſeryitium i caſe, Homage 
donatione nominatum & expreſſur ; & etiam vice verſa, quo tenens aftringitur ad fide  unceſtrel only 
Domino ſuo ſervand & ſervitium debitum faciend.. *We have an ancient Pa c _—_ —— 
ſcript of a caſe adjudged in a Writ of Cuffomes and Services betwe&n pear mage in fair - 
of Poulton and Robert de Norcon,that homage is of an higher nature to divers ny inderh to ac- 
poſes then eſcuage, r,* Foz that homage bindeth to warranty, which eſcuage doth quical. 
nof. 2. Yomage 1s ſo ſolemne as that if canmot. be done agatri as long as the Te- ONES 
nant that made if liveth, but eſcuage may be given every other year. * And Lice! ies, a 
con ſaith that homage is the mol honourable ſervice, and humble ſervice of —_ 143. fol. r02. 
rence; and yet it ts true that eſcuage taking if foz ſervice,dzaweth fo it homage * Vetb, &adre« 
> But at the Common Law, if a man holding Land by Knights ſervice had ceive homage. 
made a gift in frank-marriage,and the done had died, his heir within age the heir © Tr.9E. 2. 
thould be tin Ward befoze any homage received ; Quia Dominus non poteſt capere I 
homagium uſque ad cettium hzredem.And this Statute is to be intended where ho- {Brad fol.78, 
oy when pouring - did the Tenant in judgement of Law die in 17 ded 
ec ” ip Ain 
great confrato ; he could not be in Ward, a caſe wozthy of YES gar.99: 
. * But after when it was reſolved foz Law, and ſo held fo thi garr. 90. | 
of it ſelf doth not bind the Lozd fo any warranty Cnaongs ng = +25. in temp. 
mage aunceltrell, which either 1s wozn out o2 very rare in England at this day; =** 
then acco2dingto the old rule, Ceflante ratione legis ceſſar ipſa lex : The heir can f See the firſt 
not bind the Lozd to receive homage in this caſe; but if the tenure be by homage 32", ** *b* 1+ 
aunceſftrell, there the Lo2d ſhall not have the cuſtody of body o2 land befoze he re- _— 
ceiveth homage of the heir,fo2 that homage bindeth him to warranty andacquital, Lie. 
and Ran _ the reaſon of this Law, s £- makes a 
cre isto be notedthat one within age may do homage, but he cannot do fealty, b13H.z,0ar. 42. 
n —_ 9 71 H.z.gar, 2, 
becauſe that is to be done upon oath: Hoc obſeryato, quod fi minor homagium fecerir, ; ——_ "N 


nullum tamen juramentum fidelicatis, antequem ad zratem pervenerity przſtabit, D& 214 H.7.11 
Lit. ſe&. 


moze concerning this maffer x, Pare, Infticur.lib, 2,cap, Homage & Fealty 
| SE: k Bra&. I, 2; 


T Fiat miles ] we made a Kni ; fo 
gn . ight ; and his tenure of ſervice i 6 if 
Maga way heme mnghrng n therefoze ifthe King —— —_ Cn 
Duke, aParqueſſe, an Earl, a Uiſcount oz a Baron, yet emain ftirures. 
m ne fo2 his body ; but if the heir of a Duke oz of wradord. abs oy orey Lirib.s cap. 
fy e made a Knight, he ſhill be ont of Ward foz his body. Jf the heir in Ward — oa 
aRnight Batchelto he tal be Nang of the Bathe, a Knight Banneret, oz Lib. dong: 
| loz, all ve out of Ward fo2 his body fo2 that he is a J;ni ir Drue Dru- 
nr wage moze; and the Statute ſpeaketh gefterally, Unieſe aunighe, 2h riescaſe. wo 
L aſe within the wozds and meaning of this Law, and the Sovereign of Chi-  þ ab 
a pl yr _—_— my able fo do Knights ſervice. : LEO Rac: 
 Tyts wozd Flac, be made, p2oveth that Knight "Se S..5 © 
02 making, and cannot be by - © bo 
.* Wu albott ths heir be made a Knight within age,yet is he not frevof the value 23 SirDrue 
| h C 4 _ oy in caſe, 
ubt ſupra, 


Magna Chania. . Cap: 4: 
 ofhismarriage,fo2 that was beffed befvze in the King oz other Lov, and the King 
TT ob aw Soveraign of Chivalry hath adjidged hintof full age, that is, able to dv 
© - Knights kervice, to this intent, to free His body fron cuſtody, but neither to barre 
. | the King 62 other Lo2d ofthe valne ofthe marriage,no moze thenif be hadattainty 

-  toHis full age of 21. years. 
On _ © RemancatinCuſtodia Dominorum ſuorum.} This waz 
Kablescaſe, (remanent) implieth that this ſtatute is to be underſtodonly where the hetr after 
15 E-4. ro. PI, he be in UUard is made. Knight Withia age; fo when the heir apparent is made 
_ ouch, Knight within age in the life of the anceffoz, and the anceſtoz dieth,his heir with- 
Br. Sir Artho« it ages he thall be ont of Urard both foz boby and Land, becauſe the Doveraign of 
ayBtowns caſe, Chivalry hath adjudged him of full age, and able fo vo Knights ſervice in the life 
Sir DrueDru* of his anceſtaz, ſo as in that caſe no title of Wardſhip did ever accrew, and there 


Ne Com, Fan beno remanere oz refivue, but of that thing that had his elenceoz being, 
Runlifs aſe. 


_— 
aa... | 


—_— 


C 4, IV. 


rc terrz hujuſmodi hzredis, qui infra zratem faerit, 
non capiatde terra hzredis nif1 rationabiles exitus, & ra- 
tionabiles conſuetndines, & rationabilia ſervitia, & hocſine de- 
ſtruQione & vaſto hominum & rerum, Er { nos commilſeri- 
mus cuſtodiam alicujus talis terrz Vic vel alicuialii, quide 
exitibus terre illius nobis debeat reſpondere,& ille de caſtodia 
illa deſtructione vel vaſtii fecerit : Nos ab eo capiemus emend', 
& terra committatur duobus legaP & diſcretis hominibus de 


feodoillo, qui de cxitibus terre 1llius nobis reſpondeant, vel illi 
cui nos illam aſsignaverimus. Ertfidederimus, vel yendideri- 
mus cuſtod? alicui talis terrz, & ille inde deſtruQtionem fece- 
rit vel vaſtum, amitratillam cuſtod*, & tradatur duobus diſcrer 
& legal' hominibus de feodo illo, qui ſinuliter nobis reſponde- 
ant, {icutprxdi&t eſt. [Vide Gloc' cap.5.W.1.ca.21. 


il Cufſtos.] A keper: ſome derive the wozd a cura & to, quia cuſtos eſt is 
cui cura rei tat cuſtodiend;and thereupon ſometime he ts called Curaror,jn French 
he is called a Gardien, ſo as his name cuſtos doth put him in minde of his offfce x 
duty, that is not onely to keep and pzeſerve the Lands and Tenements of the 
Uard committed fo his cuſtody in ſafety, but alſo to educate and bing up his © 
Ward vertuoully, and to advance him in marriage without diſparagement. Vide 
I, part Infticut. Se. 10 3, of the cauſe and endof WWardſhip ; and ſc the 4. parc of 
the Inſtitue. cap, Court of Wards and Liveries, - - | 
—= --91-—l d Rationabiles exitus.) Exicus is derived ab exeundo and ſignifieth the 
Elerli.6.ca.62, cents and p2vfits iſſning ont o2 coming of the Lands oz Tenements of the Ward, 
5 E.3:6:24 E. Which be taken by the Gardtan in reaſonable manner;and therefoze to exitus, 
3-28, 29. racionabiles ts added, f2 that nothing that is unreaſonable ts allowed by Law, 


erelizfoty, T Rationabiles conſuetudines.)] hat is, things due by cuſtome oz 
2eſcription , and appendanf o2 appurtenant to the Lands oz Zenements in 

ward, as advowſons, commons, waife, ftrate,wzeck, andthe iike:; alſo the reaſo- 

| nabls 


Foz theſe wozds,Deſtrucionand Waſte, ſe the firlt part of the Inflicures, Se&.67« 5 2.1.4. 


Cap. 4- Magna Charts. iz 


nable cuſtomes, fines, #c- of Tenants in: Wiſlonage,-03 byTopy of Court-roll .*_, 
where fines be incertain : faz.though the culfomes, duties, fines, oa the like bein — © 
certain, yet if that which is exacted oz demanded be unreaſonable, it is again& 
the Common Law. Foz this wozd(conſuerud) and the divers fignificationsthere- 
of, ſce hereafter cap, 30, : .. 16.15 ; rh; 71 45336 5... 


vil Ec rationabilia ſervitia.] Aihis alſo, as appears. by Glanyill: that Glawkoas. 
wote in the reign of H. 2. was the Conunon Law: of: England, that-incertain W.*Þ.cap. 31- 
ſervices and aides ought fo be reaſonable ” $2, ſaith he, the 02d may ratinabilia *5 E. 3.BP Les 
auxilia de homiaibus ſuis inde exigere, ita ramen moderate ſerundurm quanticaem feo-  .* 
dorum ſuorum 8& ſecundum, faculcates, ve winus gravari inde/videancur, vel*ſuum 


contetiementum amictere, And that which he {pcaketh there of avs, is to be applied Contenementu 


to all incertain ſervices, cultgmes, fines: o2 duties. ©! 7-7: 


and by whom thail the ſaidreaſonableneſſe in 
you may.read in the fitlt part of the Tnſticutes, 


© Put it may be-demanded, ou 
the caſes afozeſaid be fried? This 
Se. 69» F 5g 


« Ethoc ſine deftruttione &. yalto homiaum & rerum.) LY 

| 1:$7; 

and the Statute of Gloc. cap, 5. =] 
© Erfi nos commiſerimaus, 8c. } Foz this wozdcommiſerimus vide F 

the firft part of the Infticuces, SeR. 58, & 5.31., Vere the Committee of the King 

ts taken fo2 him to whom the King committeth the cuſfodyof the Land, to one 

02 moze ; by this wozd commiliaaus, reſerving a Rent, Quamdiu quis alius plus 


' dare yoluerit, and there. the Ling remains Gardian, 


© Nos ab eocapiemus emenda.] gn this maybe upan an office | 
found, 92 by Wait directed tothe Sheriff to this effec, Quia datum ett nobls inet. RS f27%478- 
ligi, &c, Yon 
@ Er ſidederimus vel vendiderimus alicui cuſtodiam, &c:;7] 7,7 amr 
Jn this caſe the King granfeth oz ſelleth the very cuſtody it ſelf, ſo asthearan 2 Pl. 22. lib.in- 
tee oz vende becometh Guardian in fac ; and- that this diſtinction between the *** #516: 
Committee and Gzante was by the Common Law, hear what Glagyill ſaith; 
Si vero Dominus Rex aliquam cuſtodiamalicui commiſerit, tunc diſtioguicur wenn 
ei cuſtodiam'pleno jure commilerit, ira quod nullum inde reddere computurii oportet 
ad Scaccarium, aut aliter : f1 yero plene ei cuſtodiam commiſerit, tunc poterit, &c. ne- 
gotia ficut ſua reRte diſponere. King H.7, granted a Uard fo the Dutcheſs of Buc- 
kingham quamdiu In manibus ſuis fore contigerit ; and afterwards the king made 
a ſpectal Livery, as by Law he might fo the heir within age, and it was adjudged, 
as Julkice Frowick repozted, that the Dutehefs was without remedy : but other- 
wiſe it had been if the grant were durante minore zrate hzredis, 02 durante minore 
| | 1aUy demanded, UWhat if the Commiftre oz Gaanf : 
doth waſte, and the King darmg, the minozify taketh opens ? what Ha 7B. 3-208 
hath the heir after his full age + The anſwer iss / That hs thall have an adion of Leifc 12, > 
Waſte, anv that by ozder of the Common Law, Any if is further doubted oo - ; 
and demanded,Uhat Hall tho heir then recover2foz the Thar cannsf be loſt, F.N.s.; - e.& 
ſ#ing the heir is of full ageneither by this Statnte noz by the Tatnte of Glor, To 50: c. Vide 
this the anſwer is very obſervable, that ſing that the Wardſhip cannot be loſt; ile recor- 
and the Wafte, being tothe heirs vitheriſan, ought not to remain unpunithen, 22203251: 
that the heir GU recover trebledamage, foz that penalty is anneredto the action nor. 46. Dub- 
of Waſte ; and therefoze if an action of Waſte were given againſt Tenant in lin. Scc here- 
rail apres poſſibiſirie, generally the plaintif ſhall recover treble damages, becauſe #f i" *b< 
they are annered tothis Wit. Bat if the ing do take amends, then the heir af {pion 0” 


full age ſhall have no action of Waſte; if -nhy = 


& Amirtat 


Ghany. hi.7.c.160, 


Brafton lib. 4. 
fol. $ $23 16, 


fol.25. 
Britr.fo. 3Z 3334» 
* VW. 1x. Cap. 21» 
Cloc,cup. $. 
Artic ſup.chatr. 
6ap.1s.: -. 

14 Ez. CaP.I 3. 
35 E. 3.CaP.13». 


Fletalib.x, cap. 
10, $ Selcnt. 

* Nora, the 
cauſe of alte- 
ration by A& 
of Parliament. 
Mirror cap. I. 
c.9. $ Enauter 
maner dcc, 
Britton cap.(6. 
fol.167.b. acc. 
17 E-2. cap-9. 
3 E.z.cit.gar.5- 
Britton cap.66. 
fol. 167. b. 
Brac.l.5. 421-2. 
Stanf. prerog., 
0a, 9-t0L 33234» 


' 
# 


4 


Atagns Charts. Cap.s: 


* T.:Amittat cuſtodiam.} This is underſtwdof the land, and not of the 
body, foz the wo2vs be cradatur dnobus, 8c. qui de exitibus terrz nobis inde reſpor- 


dexnit.: | 


© 4:9; Nora, ſince this ſtafnte of Magna-Charts divers other ſtatutes againft waſts 


and deffrucions in the lands of Wards have ben made. 

At the making of this ſtatute, the King had not any pzerogative in the Cuſfo- 
dy ofthe lands of Jviots during the life of the Idiot, foz if he had had, this Ac 
would have p2ovided againſt Waft, xc. committed by the Committee ozalſigne 
of the King to be done in their poſſeſſions, aſwell as in the poſſeſſions of Wards; 
but: at this time the gardianſhip. of Jdiots, c. was tothe Lozds and others 
acco2ding to the Courſs of the Common law. And Fdiots from their nativity 
were accounted alwates within age, and therefoze the Cuſtody of them was perpe- 
tual ſo long as they lived, fo2 that their impotency was perpetuall. And the Lozd 
of whom the Land was holden, had not a tenant that was able to do him ſervice. 
And therefoze within'the reaſon'of a .Cuffody-of a minoz 02 of an heir within 
age in caſe of Wardſhip. And this appeareth by Fleta , Solent tutores Idio- 
tarum & ſtulcorum cum corporibus corum perpetuo, quod licicum fuit & proviſum, eo. 
quod fc ipſos regere nonnoyerint, *namfemper judicabantur infra zratem : yel quia 
yerumque plures per byjuſmodi cuſtodiam exharedationes compariebantur, proviſum 
fuit > & communiter conceſſum, quod Rex corporutn & -hzreditatum hujuſmodi 
idiotarum & ſtulcorum ſub perpetuts cuſtodiam obtinerer, dum ramen 2 nativitate fue- 
rintidiot# & ſulti ;' ſecusau;em fi tard# a quocunque Domino tenuerint, & ipſos ma- 
ritaret; & ex omniexhzredatione ſalvaret hoc cum adjeto, quod domini feodorum & 
aliis quorum incerfuerit ut ſecyiriis, reddicibus & cuſtodiis, uſque ad legitimam ztatem 
ſecundum conditionem feodorum, releviis & hujuſmodi-nihil juris deperirer. : 

Wut then if is demanded, when was this pzerogative given to the King > Cer- 
tain it is, that the King hadit befoze the fatute of 17E. 2, de przrogativa Regis, 
fo2 it appeareth in our Books, that the King had this pzerogative Anno 3 E. 2. 
and befoze that, it is manifeſf that the King had if befoze Briccon wzote in the 
reian of E. 1. as you may read in his bok. | | 

And it is.as clear, thaf when BraAon Ww2ote ( who wzote about the end of the 
reign of H, 3. ) that the King had not then this pzerogative. 

- And: therefoze it followeth , that this pzerogative was given to King E. 1, 
befoae that Briccon Ww2ote, by ſome Act of Parliament, which is not now ertant. 
Andit appeareth by the Mirror of Juſtices agreeing with Flea , that this pze- 
rogative was granted -by Common aſſent. Vide lib. 4, Beverleys Caſe, 
fol. 126. ; 


_ 


CAP. FP. 


Uſtos autem quamdiu cuſtodiam terrx hujuſmodi habu- 
crit, ſuſtenterdomos, parcos, vivaria, ſtagna, molendina, 
&c. ad terram.illam pertinentia, de exitibus terrx eju{dem, & 
reddat hzredi,cum ad plenam ztatem peryenerir, terram ſuam 
tor inſtauratam decarucis, & omnibus aliis rebus, ad minus, 
ficut illam recepit. Hzc omnia obſerventur de cuſtodiis Ar- 
chiepiſcopatuum, Epiſcopatuum, Abbatiarum, Prioratuum, 
Eccleſiarum, & m—_—_ vacantium, quz ad nos pertinent, 


excepr' quod cuſtod* hujuſmodi yendi non debenr. 


- 


« 


Xhat 


Gap: Magna '((harta. Ty 


That this was the Common Law appeareth by Glanyile, who ſaith, Refticuere 


auremrefenur cnftodes heredirates ipfis hzredibus inſtauratas & debitis acquictaras _— anvil lib.7. 
juxtaexigenciam temporis cuſtodiz & quanticatis hzredicatis, El-ta - 26a 


« Hzc omnia obſerventur deccuftodiis mg Bec] See the x: y 


The Guffoapof Þ id pore rere [ ary Arch Arch ofche Inftirues 
w 7. 
SETS 


r 
gmaing te mation ther jis foe: te op pn 


rogative : foz as the tpirituaities | d.duri br ne arte W.r.Cap.21- 
Chyapter,de — jure, d2 to ſome ot ccleffatticall perfor perfor wer on Flecalicr. cre, 
T7 fo the tenmipozalties came-to the Kirig ag founver | th 21 = pe 


, belong to the Ain being; parrorius & proteRox Eccletiry -tif,ſo high-a preragative 
Tetoat one od bp Crown, as i Subject can clatme-the temppzalties of: an Arch: Ad judged 21 
, when they fall by grant o2 pzeſctiption 

i y as In-omnjre naſtirur res quz ipfam rem-extermi anleCe it: bo timety 60 
p2evented (as. the. woame in the Wod, oz the moth in the Tloth, and the like). 
oftentimes no' pavfeffion receives a greater btow, then by one bf OD own 
coat. oz Ranulph an Eccleſtaſticall perſon,and King William Rufus ping 
tain, a manl ſubacto ingenio, and profuoths nequitia, was a (actos foz 4 
makitig merchandtze of Church/1 tvings.n: as much as wh: any £ Arch 9% 
Wikhop2icic, o2 Ponalkery became void, firlt he perſwadedtheH pen 
void along. time, and converted the —_—_— thereof, ſometiins. es os. 
time by ſale of the ſame, whereby the tempogallies! ory re Eeodingi arp pn and 
deſtroyed. . Secondly, after along time no man was 2) oe CI Lol _=_ 
tionem annuli & baculi, by livery of ſeaſin freely,” as rt oidfathion 
gain and ſale fromthe King to him that would give moff, SSIS 
Church was ſtuffed with unwozthy and cient men 
wits, and towardlineſſe tnlearning,veſpairing of pzeferment turnedt 
toother pzofefſions. This Ranulph foz ſerving the Kings furnes was. — 
firff, to'be the Kings Chancellonr, aid after fobe Biſhop'of Dareſme, whb after 
his advancement. to ſo high dignities, mado them ſervants fo his ſacri and 
fimoniacall defignes. King Heory the firit ſeeing this mil; foeſceing the 
great inconvenience that would follow thereupon, was contented foz his own time 
to hinde his. own hands, to the end the Church now naked and bare might receive 
ſome.comfozf,and have meanes to p;ovide things neceſſary foz their pzafellionand | 
calling. De thereupon at his Cozonation made a Charter to this effect, Quis 5. this Char- 
regaum oppreſſam erat injuſtis exaRionibus, ego in reſpefu Dei & amore quemerga ter ar large in 
yos omnes habeo, ſan&am Dei Ecclefiam impriwis liberam fac', ita quod nec yendam, Mar. Par. 
nec ad firmam ponam, nec mortuo Archiepiſcopo, five Epiſcopo yel abbate, aliquid ac- See Libr, rubg- 
cipiam de Dominio Ecclefiz yel hominibus ejus, donec ſucceſſor eam ingrediatur, 8 as inprincles 
omnes malas conſuetudines, quibus regnum Angliz opprimebacur, inde aufero, .Ye | 
committed the ſaid Ranulph then 1Bithop of Durham fo pziſon fo2 his infolerable 
miſd#ds and injuries to the Church, where he lived without love,and dyed with- 
out pity, ſaving of thoſe that thought it pity he lived ſo long, 

© Vendi non debene ] Fleta, ubi fupra, ſaith, yendi non _debenc nec legari : Pet +,,.-,;; [uprg; 
the King may commit the tempozalties of them during _ ts: as by the 14 E.3. ca.45- 
et % CY. F.N.B. 59.b. 


. 
 —— - tn 
Ga > ee a. 


CAP. T1. 


Tf Eredes autem maritentur ablque diſparagarione, 


This is an ancient marime of the Common Law ; ſ& moze hereof in the firſt 
park cf the Inffitntes, Se&.no7,108,1 <9. 


CAP, 


ey Magna (harta. Cap. 7. 


| VT iduapoſt mortem mariti ſui ftarim & fine difficultate ali- 
; Vim Vibe Miaritagium ſuum & hzreditatem ſuam, nec 
| aliquid derprodote ſua, nec prottiaritagio ſuo, vel pro hzredi-- 


rate ſua habenda, quam hzreditatem maritus ſuus & ipſa te- 
nuerunt ſimul dic obitusipſius mariti ſui: 8& maneart in capi-: 


tali meſſuagio mariti ſui per cy, 46" dies you obitum 
- mariti ſui, infra quos dies —_ cidos ſua, nif1 prius ei aſſh- 
pnata fuerir, vel niſi domus illa fir caftrum : & 1 de caftrore- 
ceſſerit, ftatim domus ei competens provideatur, in qua poſsir 
honeſte morari quouſque dos ſuaci aſsignetur ſecundum quod 
predictum ct, & habeat rationabile eſtoyerium ſuum interim 
de communi. Aſsignetur autem ei, pro dote ſua, tertia pars to- 
tiusterrz mariti ſui, quz fuit ſua in vita ſua, niſi deminori fue- 
ritdotata ad oftium eccleſiz. Nulla vidua diftringatur ad ſe 
maritandam,dummodo voluerit vivere fine marito : Iratamen 
nod fecuritatem faciat, quod ſe non maritabir fincafſenſu nos 
ſro, 1 denobis tenuerir, vel fine afſenſu domini ſui, fi de alio 
renuerit. [Prerogativa Regis cap. 4. ] 
BraQon li. 2. It appeareth by Bracten of ancient time, that a woman being Veire, fine Do- 
fol. 88. . minoturh'difpoſitione & affenſu, bzreditatem habens, maritari non poceſt, nec etiam 
v6 te at my invita anteceſſorum de jure fine afſenſu Domini capitalis ; quod kh olimfeciflent, hz- 
oh Fan 407. Tedirarem amitrerenc fine ſpe recuperandi, nifi folum per gratiam : hodie ramen aliam 
| | paXnam incurrunt, ficut inferius dicetur ; & hoc ideone cogatur Dominus homagium 
| .. . caperede capitali inimico, yel de alto minirre idoneo. 
Mirrour cap. x.  Alo it appearefh by the ſame Authoz, quod & mulier dotem habers pro volun- 
+3- | © rate ſua alicui nuberer, przter affenſum Warranti ſui de doe, olim ex tali cauſa dotem 
Boe the x part ammirrerets-nync tainen non amirtet. | 
o—_ g—_— Item cum ſemel fegirime maricatz fuerint, 8& poſtea viduz, icerum non cuſtodien- 
30. .rur ſub cuſtodia Dominorum, licert reneantur afſenſum eorum requirere maritandi ſe, 
Glanvil lib.3. &c. And herewith agreth Glanvile, who wzote befoze this ſtatute. | 
= 2 be Pereby you may ſ& What had been uſed of ancient time in theſe caſes : But at 
leralib. 3. this day Widowes are pzeſently after the deceaſeof their Yusbands without any 
_—"— difficulty to have thetr marriage (that is, to marry where they will without any 
| licence o2 aſſent of their Lo2ds) and their inheritance, without any thing to be 
given to them; but in this bzanch the King is not included, as hereafter in the 
end of this Chapter ſhall appear. = hy es ; 
T Er maneat in Capitali Meſſuagio mariti ſui per quadra- 
Bra2i.3.c.40. pinta dies poſt obitum mariti ſui.) and this is called her Quarentine; 


nc. . , n , 
lea li.5.c.24, +80 if the Widow be withholven fromher Qugrentine, the thall have her Writ 
De quarentens habenda to the Sheriff, which reciting this Statute,is tn natureof 
a Commiſſion to htm; Quod vocatis coram yobis partibus predidtis, & audiris inde 
Regiſter 175. earum rationibus, ejdem B, C. Viduz plenam & —_— jutticiatn inde fieri faciatis, 
* F. NB. 161+ -jumtatenorem chartz prediaz,ne pro defeRu juftitiz querela ad nos peryeniat lterats, 
25p 


LIMI 


Cap.7- | Mapna (|hurta. 9: 

46y foxce of which Writ, the heriffe may make paociſſe; againff the. Defens 

_ — within two oz thzee dayes,ec. and may and onght.(1f. nojult 

tanfe may be thewe againtt it) ſpcedily toput her in poſſeſſion; andthe reaſon 

why ſuch ſpeedis made, is foz that her Nuarentine is but foz fozty dayess 4 CG 

*'© Yidua, &c. maneat, &c.] Therefoze it the marry- within the « war. v1, Done 
fo:ty dayes, the loſeth her Quarentine, fo2 then her Widowhwd 15*pait, 'and 201. 

the hath p2ovided foz her ſelf, and the Nuarentins is apy2op2iate to her Wi- 


__ Infra;quos dies aſsignetur ei dos.] Yere- it appeareth how Fiitod'< 104 
ſp&@dily Dower ought to be aſſigned, to the end the Widow might not be with- SHITE 
out livelihwd. | 5 — 
::. © Poſt obitum mariti ſui.} The day wherein the husband dieth Dier 7 x.6, vs 


ſhall be accounted the firff day, ſo as the ſhall have but thirty nine after. - 4 6 Joh 


' ' Niſt domus illa fit caſtrum.J This is infended of a Caſtle Bra&.li.2. fol.46. - MW - * 
khat ts wartike, and maintained fo2 the neceſſary defence of the Realm,andnot Brinon a.103. | 4, C— 
fo? a Caffle in name maintained foz habitation of the owner:but hereof ſ& moze _ I AY | 
tn the firſt part of the Inſticutes, Sect. 36, & 242, De zdibus kernelatis. - Kernel- - = —_— 
He, o2 ccrnellare,by ſome is derived from the French wed kerner, 02 cerner, to 8 H.z.Dower 296 + 
foztifies inviron o2 incloſe round about ; and by others from karnean, 02 car- 8 H.3.Dower 194 
neat, a battlement of a wall ; o2 from karnele, 02 carnele, imbattled, oz having. a7 H.z: bid. 198. 
imbattlements, And the truth is, it beareth all theſe gnifications in the PEP ** 
Lawes of England,and the uſe ofit in Caffles and Fozts was todefendhimſelf £(pexr 4-4. x; 

by the higher place, and to offend the aſſailants af the lower.  - m. $8, © 

©" Britrons Woz2ds be, Si le chief mees ſoir chief del Conntee,ou del Barony,ou Ca-. _ EY 
Ale, &c, ©o as it appeareth by him that the is not to have her Nuarentine of Bricton ubi ſupra: 
that which is Caput Comitatus, ſeu Baroniz;and with him agreeth Flera: but Bra- 1y,; ſupra, 

&on onely ſpeakethdeCaſtro. The ancient Law of England had great regard 

of honour and o2der. | hs | 


q Statim domus ei competens provideatur, in qua poſit 


honeſte morari.] wut this mult be of a houſe whereof the is Dowable, Prizon ubMupra 
fo2 the mult have her Nuarentine of that whereof ſhe may be endowed, f 


Et habeat rationabile eſtoyerium interim de commiuni.} 

__—_ ſaith, Que eux eient des iſſues del intier de les terres lour coyenable ſuſte- prinon ubi ſupra; 
nance, &c. | | . 
Flera fatth, Ubi inveniancur ei necefſaria honeſte de hareditate communi; dotiec Fleta ubi ſupra. 

rationabilis dos fuerir ei affignata, : 

29 as eſtoyerium here is taken fo: ſuſtenance: There is an opinion in our 19 H.6.14.b. 
Books, that the Widow cartnof kill any bf the Oren of the husband, whiles ſhe iftr. :75- 
remains in the houſe ; but the Regiſter ſaith, Quod interim habeant rationabilia '4 
eſtoycria de.bonis corundein maritorum, Which ſeemeth to be ah erpolſition of 
this 1B2anch. | F0 

In the Statute infifuled, De carallis felonum, it is ſaid, Cum ibidem captus Ver, Mag.Chart, | 
coram Juſticjarus noliris fuerit convictus de felonia, tunc refid cataflorum ultra &- 2+ Part: fol.66. 
ſoyerlum ſuum ſecundum Regni conſuetudinem nobis remaneant 3 Where effoyeri- BraR.li. 3,f0.1377 
um Ugnifteth ſuſtenance, o2 aliment, oz nourithment. This wozd eftoyerium | 
cometh of the French verb clover; id eſt, alere, toſuſtain oz nourith, and this 
agreth with the ſaid old Boks ; andin this ſenſe it is taken in the Statute of | 
Gloc. Trover eftoyers i viver & veſture, that is, things that concern the nou- Gloc. c. 4+ 
riſhment o2 maintenance of manin yiu - veltica, Wherein ts contained meat, 


dzink 
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dzinit, garments, and habitation. Atimencorum appellarione venic yiRus, veſtitus 
& habicxio. EGS . + v0 \t-22.6 

Whew eſtoyers are refrained fo woods, it fignifieth honſe-bofe, hedge-bote, 
and plough-bote. Sf © 0 02340 72597 gfe 
_ __ T Aſfignerur autem eiprodote ſua tertia pars totius terre 
..* mariti ſui, &c.] jw foz this in the firlt part af the Inflicures, SeR.. 37. 


Prer.Regiz) caps, © Nulla vidua diftringatur ad fe maritandam,, &&. 
Stamford prer. 17- This is to be underſfod of UWidowes Tenants in Dower of Lands holden 
wy Bah foGs .- of the King by Knights ſervice in chief, and thereupon the is called the Kings 
$29, Widow; and if the Kings-Widow marry without licence,the ſhalt payafine 
of the value of her Dower by one year. — ; 3a 
Rot. pat. 4E.z, Andthe reaſonof this Law is yelded, wherefoze they ſhould nof marry 
m. 33. -. ., ..... - without the Kings licence, Ne forte capitalibus inimicls Domini Regis mari- 
KM. ubi fopri. tentur. - | [eſt 
Flerahb3.6.14. Þ  qndold Readers have ye&lded this reaſon, leſt they ſhould marry info ftran- 
FERFTE gers, and ſo the treaſure of the Realw might be carryedout:and others ſay that 
35 K.0.52.Forref: the reaſon is, fo2 that upon the aſfignement of her Dower the is ſwozn in the 
SETEEEY - neery, Que el ne marier fans licenſe, & pur ceo ficl fait encont fon ſerement 
ferr a Ine, | . ; 
Dthers ſay that it is a contempt fo marry without the Kings licence, and 
- +2: -* © againff this Statute, and therefoze fo2 this contempt the ſhall make a fine - 
4x «a |. "Mihe Kings Tenant in Capite dye leiſed, his heire female of full age,ifſhe 
15 Þ. 443: marry withont the Kings licence, ſhe ſhall pay nv fine, foz the is ns Widow, 
- _-...- andthe wozds be nulla yidua Griagcurs &c.. | | | 

Rot: Batl,onns--  - Af the Queen being the UN idowof a Kingbe endowed, and marry without 
6H. 6. nu. 4t« + the Kings licence, becauſe the 'is endowed of the ſeilin of the King himſelf, the 
[En jy ont ofthis Dtatate; But at the Parliament holden in anno 6H. 6, it is ens 
- actedby the Hing,the Lozvs empozall,and the Commons, that no man ſhould 
' confrac with o2 marry himſelffo any Queen of England, without the ſpeciall 
licence o2 aſſent of the King, on pain to loſe all his gods and'lands; to which 
Act the Bilhops and other Lo2ds Spirituall gave their conſenf, as far fo2th as 
the ſame ſwerved not from. the Law of God and of the Church,and ſo as the ſame 

impuazted no beably fin. | s | 


7 q Side alio tenuerit.] This ts to be underft@d, where cha licence 
See the firſt patt gf marriage in caſe of a common perſon was due by cuſtome, pzeſcription, o2 
'o = Inſtirmes, Cyeciall tenure, the wozds being fi de alio tenverit 5 and this expoſition 1s-ap- 
Antacta p20ved bp andcontimuall uſe and eyperience ; Eroptimus interpres le- 

. .-_ _ -  eurncomkucrudo. - - 


—_@l. = Ad 


We CAP. VL 
| N2 S vero,velBallivi noftri,non ſeifiemus terramaliqua, 
Pl, Com. 457. in 


4 ——- - A vel redditum pro debito aliquo, quamdiu catalladebi- 
ks, - toris przſentia ſufficiunt addebitum reddendum, & ipſe de: 
Loid Berklies Dit params fitinde fatisfacere.Nec pleg ipſias debitorisdiftrin- 
OR gantur,quamdiu iple capitalis debitor ſafficiat ad ſoJutionem 
1pſiusdebiti.Er fi capicalis debirordefecerit in ſolutione debiti, 

non habens unde ſolyat,aur reddere noluerit cum poſit, plegit 


de 
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de debito reſpondeant, & fi voluerint, habeant terras & red- 
dir debitoris, quouſque fir eis ſatisfa&' dedebir' quod antea 
proeo ſolverint, niſi capitalis debitor monſtraverit, ſe eſſe 
quicturii verſus eoſdem plegios. 


T Nos vero. ] Theſe wozds being ſpoken in the politick capacity do 
ertend fo the ſucceſſozs, foz in judgement of Law the King in his politick ca- 
pacity dieth not. | | 


C Vel balivi noſtri.) 3n this place the Sheriff and his Under-bai- See the firſt par: 
liffs are intended and meant; and to this day the Sheriff uſeth this in his Re- of _ Inſtitutes, 
turns, Infra baliyam meam, fo2 Infra cqmitatum, &c, —_— 


q Non ſeifiemus terram aliquam, vel redditum pro debito Se Anic. ſupec | 
; Charr.cap.12.li.z. 


aliquo, quamdiu catalla debitoris preſentia ſufficiunt ad de- fo.12.b.Sir Wi 


; liam 
bitum reddendum.] 15y o2der of the Common Law, the King fo2 his' caſe. 5 Eliz. Dicr 
debt had erecuttdn of the body, lands and gods of the debfoz ; Zhis is an Ac of 234- Walcer de 
grace, and reftraineth the power that the King befoze had. _— m_ 
Bl ay 
© Redditum. ] 0; the ſeveral kind of rents, ſi the firſt part of the prompt cxcuri 
Inſtitutes , Lic, lib, 2, cap, 12. Whereunto you may adde, x. Reddirns afſiſus, 02 «ntequen perve- 
redditus afſiſe, Uulgarly rents of Afliſe are the certain rents of the Fre-hol- nw «4 fdeijuſ- 
ders andancient Copyholvers,becauſe they be aſſiſedand certain;which doth di- {7% 
tinguith the ſame from reddicus mobiles, farm-rents foz life, years, oz at will, Cw... TR 
which are variable and incertain. 2. Reddicus albi, white renfs,blanch Farmes 29. 18 E.x. Star. 
o2 rents, vulgarly and commonly called quit-rents:they are called white rents, de quo warrants 
becauſe they were paid in filver,to diſfinguitſh them from wozk-days, rent cum- — . _ 
min, rent con, xc. And again theſe are called 3, Redditus nigri, black maile, EMuErnnett 
that 1s black rents, to diſfinguiſh them from white rents; ſee Ror.clauſ. r 2 H.3. Norm. cap.66. 
m, 1 2. Rex concefſit hominibus de Andeyor maneria de M.F.A,; &c. Reddendo per Vide 43 El. 23 
annum ad Scaccar Regis Lxxx. li. blanc, de Antiqua firma. 4. Redditus reſoluti 
be rents iſſuing out of the Pannozs, xc. to other Lo2ds, ec. Feodi firma, fr 
| Farm ; foz this kind of rent vide infra Gloc. cap. 8. 
Affer the Statute of 33 H.8.cap. 39.was made foz levying of the Kings debfs, 
the uſuall pzoreſſe to the Sheriff at this day is, Quod diligenter per ſacramen- 
cum proborum & legalium hojninum de baliva tua, &c. Inquiras quz & cujuſmo- 
di bona & caralla, & cujus pretii, idem (debitor) habuit in diRa baliya tua, 8e. 
et ea Omnia capias in manus nbſiras, ad valentiam debiti predi&”, & inde fieri fac 
debicum predi&”, &c, Er fi forte bena & catalla przdi&' (debitoris) ad ſolutionem 
debici przdiA* non ſufficerent, tunc non omirras propter aliquam libertatem, quin 
eam ingrediaris, & per ſacramentum przfat proborum 8 legalium hominum dili- 
gener inquiras, quas terras, & quz tenementa, & cujus annut yaloris, idem (debi- 
ror) habuit ſeu ſeiſitus fair in di&a baliva tua, &c. Ec ea omnia & finguls in quo- 
rumcunque manibus jam exiltunt, extendi fac , & in manus noſtras capias, &c. Er See cap, 18. 
capias predict debicorem, ita quod habeas corpus predi&* (debicoris) ad ſatisfac* Glanv.li,ro. ca.;, 
nobis de debito predi&t”. . Britton cap, 38, 
Whereby it appeareth,that if the gods and chattels of the Kings Debtoz be Z/2lib.+-<a.6:. 
ſafficient, and ſo can be made to appear to the Dheriff, whereupon he may levy p|.c;n. = : 
the Kings debt, then ought not the Sheriff to extend the Lands and Tene- Pepys Caſe. 
ments of the Debtoz, oz of his heir, oz of any Purchaſer, oz terre-Te- lib-3.fol. x3. Sic 
_ To conclude this point with the Authozity of old and Ancient Ock- bo 9 pron 
am. | 18, 2. 56allp.s. 
D 3 Terrz N ogy ; 
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Ockham, cap. ' Terr# & tenementa debitoris Regis,ad EMARY PE:Ap7 quocunque titulo devene- 
1 


| ao —_— runt, poſt debicum Regis inceptum Regi tenentur, 1 non aliunde ſacisfacere poſſit; 

a fundis ejus, &Cc- h BOEEE b- : k | 
Cuſtumierd. = © Nec plegli ipluus debitoris.] as plevges 02 ſureties to kep the 
I uz T peace,pledges fo2 a fine to the King upon a contempſ+c.are within this bzanch; 
Glanvil lib.1o. but otherwiſe it is of mainperners : andthis appeareth by Glanvyile to be the 
CaP. 3+ Common Law befoze the making of this Act. | 

And the authoz of the Pirroz ſaith, ceux ſont pleges queux pleviſher aut” choſe 
que corps de home, car ceux ne ſont propment pleges, mes ſont mainperners,pur ceo 
que ils ſuppoſont pleyiſhables ſont liyer a ceux per baille Corps pur Corps. 


_ © Erficapitalis debitor defecerit in ſolutione, &c. autred- 


dere noluerit cum poſlit.) Some have thonght that this bzanch hath 
taken away the nert p2ecedent, concerning pledges; but both doſfand well fo- - 
gether, fo2 reddere noJueric cum poſit maſt be underſf@d, when the p2incipall 
is able, and yet his abilify cannot be made to appear, being in money, treaſure 
e2 the like, oz in debts owing to him, which he conceals, and will not reddere; 
ſo as de non apperentibus 8 nonexiſtentibus eadem eſt lex, and in that cale plegii 
de debiro reſpondeant: anv yet yet the fozmer bzanch concerning pledges deth 
ffand, where the pledges can make it appear to the Sheriff, that he map levie 
a Relen Pa the Kings debt : ſ& in the TTatute of arciculi ſuper chartas, cap*r 1. 
eta HD. . - 5 : 4 
FN. B. 237. T Er fi voluerint,habeant terras & redditus debitoris,&c.] 
T92 _ ig * Upon theſe wg2ds ſome have ſaid that the wzit de plegiis acquietandis is groun- 
21. 48 E-3.28. Ded,andſeing no mention 1s made in this Statute ofany ved,the plevges ſhall 
32 E. 3-mrans _ have that Writ without any deed. And if the pledges have any ved, covenant, 
des 1 *79- 2otheraſfurance foz their indemnity, then may they take their remedie at the 
Dice 22 Blix. Common Law ; * but if appeareth by Glanvile that this was the Common 
my Law,foz he ſatth, Soluro veroeo quod deberur ab iphs plegiis, recuperare inde po- 
b Glanyil lib. 0. terint ad principalemdebitorem, fi poftea habuerit unde ezs ſatisfzcere poſlic per prig- 
cap. 45- cipale plactum,and ſet down the* Writ de plegiis acquierandis, 
gy wg ate 6 , Nefehere1sa Chapter omiſfed, viz. nullum ſcursgivm vel avxilium ponzm 
Wer, Joy. Wallao in regno'noſtro nifi p. commune concilium regni noftri : which clauſe was in the 
Vide poſtea Star, Tharter;anno 17 Regis Johannis, and was omitted in the eremplification of this 
Ge Tallogio 5 of great Charter by Ed, r. vide Cap, 3o. oh 
cedengo. 34 Eels : 


ti _ ct”. 


— 


CAP. IX, 


Oo itas London” habeat omnes libertates ſuas antiquas, & 
| conſuertudines ſuas. Preterea volumus & concedimus, 


4 Mi «5-2, op v1 , . Rk 
£4555 quod omnes aliz civitates,burg”,& villz,& Barones dequin- 


Pl.Com, fol.400. QUE mo s, & ones alti portus, habeant omnes libertates 
5 H.7. 10 19. 


$87.41 H.7. & liberas conſuetudines ſuas. Articuli ſuper Chartas cap.7. 
21. 28 Allil, 24. 
45 E346. This Chapter is excellently inferpzeted by an ancient Authoz,whoſaith, 
See as of Par= Tn pointe que demaunde, que le Citie de Londres eit ſes auncient fi anchiſes, & ſes 
rw=ne we” 24 frank Cultomes, eſt interpretable in ceſt maner , que les Citizens cient lour fraun- 
cap. 9.7 R. Fg chifes, dont ils ſont inheric per loyall ritte,de dones & confirmements des royes,& les 
nient in primee, qQUeux 1[Z ne ont forfeits per nul abufion, & que ilz ejent lour franchiſes & cuſtomes 
- 9 H.4,cap-1> que ſont ſufferable per droir, &nient repugnant al Ley : Fr le interpretation que eſt 
2 wor ca __ dic de Londres ſoit intendu deles cinque ports, & des aurres lieux. And this infer- 
wee » * pzetation agreth with divers of our later Boks, 
$H.7.4b. It tsa marime in Law;that a man cannot claim any thing by cuſtome oz pze- 


ſcription 
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ſcription againff a Statute, unieffe the cuſfome o2 pzeſcription be ſaved by ano- 
ther Statute. Fo2 example, They of London claim by cuſfome, to give lands 
without licence to mo2ztmain, becauſe this cuſfome is.ſaved and peſerved, not 
only by this Chapter of Magna Charca, but by diver other Statutes , & fic de 
c#teris, Dee moze in particular concerning London, in the fourth part of the 
Infticutes, Cap. of the Courts of the City of London, 


CAP.-X. 


| New diftringatur ad faciendum majus ſervitium de 


feodo Militis, nec dealio libero tenemento, quam in- 
dedebetur. _— 


That this was the ancient Law of England, appeareth by Glanvill: andalſo 
that the Writ of Ne injuſte yexes Was not grounded upon this Ac, appeareth 
alſo by him, foz he ſaith, Er alia quzdam placica, yeluti, fi quis conqueratur ſe curiz 
de Domino,ſuo, quod conſuerudines, & indebira ſervitia , vel plus ſervitiiexigic ab 
eo quam inde facere debeat : and ſetteth down the fo2m of the wait of Ne injuſte 
yexes ; Rex N. ſalutem. Prohibeo cibi ne injuſte yexes, vel yexari permictas, H..de 
libero tenemento ſuo, quod tener dete in cali villa, nec inde ab eo exigas aur cxigi 
permictas conſuerudines vel ſeryitia, quz tibi inde facere non debet, 8c, 

And another ancient Authoz which wzote of the ancient Laws long befoze 
this Statute, maketh mention of the Writ of Ne injuſte yexes. | 

Hereby it appeareth how they are deceived,that hold that thisTUrit is groun- 
ded upon this Act, and how neceſſary the reading of ancient Authozs is, to give 
the ancient Common Law his right, as hereby it appeareth, 

The wo2ds of the Statute be, nullus diftringatur ; therefoze if the Loz2d in- 
croach moze Rent ofthe ſame nature,by the voluntary payment of the Tenant, 
he ſhall not avoid this incroachment in an avowzy,but in an aſſiſe ceflavic,o2 ne 
jute yexes, the Tenant ſhall avoid the incroachment. his rule holdeth not 
in caſe of a ſucceſſoz, o2 of the iſſue tn taile, foz they ſhall avoid it in an avowpy; 
but if the ſervice incroached be of another nature, the Tenant ſhall avoid that 
ſeafin in an avoW2y, fo2 majus ſeryicium tmplieth a greater eracion of the ſame 
natire : jfthe incroachment of the ſame nature be gotten by coercion of di- 
ftreſſe, there the Tenant ſhall avoid that ſeaſin in an avow2y, foz nullus diftcia- 
oeatur ad faciendum majus ſervicium. But if an incroachment be made upon a 
Tenant in tail, 02 Tenant foz2 life, oz any other who cannot maintain a Writ 
of ne injuſte yexes, N02 a contra formam collationis, noz other remedy, he ſhall 
have an action upon this Statute; foz this Statute infendeth to relieve thoſe 
which had no remedy by the Common Law, , 


"CAP. XL. 


Li 


Cuſtumiier de 
Norm, cap. 114. 
fol, r32.b, 


Glanv. li.x 2,cau9, 
T0. Reg, ola & 
59, b, Bracon 

fo. 329. Flera li.g. 
cap.3T.lib.2.c.66. 
Brir.c.27,ta.6a.b, 


Mirror ca.2.$ 19, 
& CAP. 5, Sl, ; 


F.N.B. 10.c. 
Pl, Com. 243. b. 


Pl, Com.94.2.43. 
io H.7.11.b, 
z3oH.6.5.b.22 aff. 
68. 28 afſ.33. 
I2E44.7.,b.8E.4. 
28, b, 4 E.2, A- 
Vow. 202.18 E.z. 
ibidem,z219. _ 
20 E.,3.ibid. 131. 
5 E.4-2.16 Eq. 
II. 20 E,4.11.” 
12 H. 423. 
F.N.B. IO, h. , 
See the firſt part 
of the Inſt, ie. 


(Pome placita non ſequantur Curiam noſtram, ſed mire: capi5.5 5, 


reneantur in aliquo certo loco.Articuli ſuper chartas c. 7. 


- Wekoze this Htatute, Common pleas might have been holden in the Kings 
Bench, andall oziginal Writs returnable infothe ſame Bench: And becanſe 
the Court was holden Coram Rege, and followed the Kings Court, and remo- 


vable at the Kings will, the Returns were Ubicnnque fuerimus;&c, whereupon 
many 
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many diſcontinuances enſued, and great trouble of jurozs; charges of parties, 
and delay of Juſfice; foz theſe cauſes this Statute was made. 


T Communiplacita.] Vere is to be underſtod a diviſion of 
F Pleas; foz Placica are divided in Placica Coronz, and Communia placita: Placica 
- gba g -q Coronz are otherwiſe, and aptly, called criminalia, o2 morcalia; and placiea com- 
Vide cap. 19,  mPuniaare aptly called civilia, Placita Coronz are divided info high Treaſon, 
. milpaiſion of Treaſon, petit Zreaſon, Felony,xc. and their acceſſo2tes,ſo called, 
.becauſe they are contra coronam & digricatem;and of theſe the Court of Common 
pleas cannot hold plea: of theſe you may readat large in the third part of the In- 

ſitutes, Common 02 ctvill pleas are divided info reall, perſonall, and mift. 
; They-are nof called Placica Coronz, as ſome have ſaid, becauſe the King jure 
Vide cap.17- Coronz ſhall have the ſuite; and Common pleas, becauſe they be held by com- 
mon perſons: Foz a plea of the Crown may be holden between commen perſons, 
as an appeal of murder, robbery, rape, felony, mayhem, 4c. and the King may 

be party toa comman plea, as to a Quare impedit, and the like. | 

Nowas out of the old fields muſt come the new co2n, ſo our old books do ex- 
cellently expound and expzeſſe this matter, as the Law is holden at this day: 
Glanyil 111.cap.z. therefoze Glanyill ſaith, Placitorum aliud eſt criminale, aliud civile ; Where Pla- 
p citum criminale, is Placitum Coronz , and Placitum ciyile, placitum commune, 


named in this Statute. | 
Bracton lib.z. fol. * And BraRton, that lived when this Statute was made, ſaith, Sciendum quod 
zor. b. omnium aRiontim five placitorum (ut inde utatur zquiyoce) hac eſt prima diyiſio, 


Flcta Ji. 2.cap. 58. quod quzdam ſunt in rew, quzdam in perſonatn, & quzdam mixtz: Item earum que 


ſunt in perſonam, alia criminaliaz & alia civilia, ſecundum quod deſcendunt ex ma- 
leficiis yel contraQtibus : Item criminalium alia major, alia minor, alia maxima, 
| ſecundum criminum quantitatem. 
Fletali.x, cap. 15 Pleta ſaith, Perſonalium injuriarum quzdam ſunt criminales, & quzdam ci- 
viles ;3 criminalium quzdam ſententialiter mo:tem inducunt, quzdam verd 
minime. 

Britton calleth them pleas de la Corone, & Common pleas, and the Court fa- 
keth his name of the Common pleas. 

Zo treat of the juriſdiction of this Court, doth belong to another part of the 
Inſticutes: but a wo2d o2 two of the Antiquity of the Court of Common pleas, 
which is the lock and thekey of the Common Law, | 
Glanv.lib.zz.c.z,  Glanvill ſaith,Placica in ſuperioribus,&c. ſicur & alia quzlibet placica civilia, &c, 
& lib. 2.cap. 6. folet aurem id fieri coram Juſticiariis Domini Regis in Banco refidentibus, & c. And 

in another place, Coram Juſtic'in Banco ſedentibus. 


Britton fol. 3, &c, 


my 3. fol. , Brann divers places cals the Juſficesof the Court of Common pleas, 

105-v.& 108. Þ, as Glanyill did, Juſticiarii in Banco reſidentes ; ſo called fo that the Returns 

. | inthe Kings Bench are Coram Rege ubicunque fuerimus in Anglia, as hath 

| ben ſaid,becatiſe in ancient ttme if was; as hath been ſaid, removeable, and fol- 
towed the Kings Court. 


. Artic, ſuper Char. - And therefoze all Writs returnable Coram Juſticjariis noſtris apud Weſtm, 
Ekritb ;. cav.2, Are returnable befoze the Judges of the Common Pleas; and all Waits re- 
F. N. B. yYy 4 |  furnable Coram nobis ubicunque tunc fuerimus in Anglia, are returnable in- 
to the Kings Bench. 
Britton. Britcon ſpeaking of the Court of Common Pleas, ſaith, Ouſtec ceo voilloms, 
| ' que Juſtices demurgent continualment a Weſtm. ou ailours, ou nous youdrous or- 
LS dinatre & pleader Common pleas, &c. FE 
Fleralic.28;654. - Flea ſaith, Haber & (Rex) curiam ſuam & juſticiarios ſuos refidentes, qui re- 
cordum habent in hiis quz coram cis fuer placicata, & qui poteſtatem habenc de - 
omnibus placitis & aRionibus realibus, perſonalibus, & mixtis, &c. 
& cap. 13. It is manifeſt thaf this Court began not after the making of this Ad, as ſome 
7 E. 4.53. have thought,fo2 in the very nert Chapter and divers ofhers of this great Char- 
D. & Sr. 12-b. fer mention is made De Juſticiariis noftgis de Banco, whichall men know to be 
the Juſfices of the Court of Common pleas, commonly called the Common 
| Wench, 


Cap.11. Magna. (, barta. | 23 


Wench, o2 the Bench, and DoR. andScud, ſaith, that it is a Court created by 


one 3Bench oz of the other ſhoula not 
anfermetdlsc/: 7 i AE OK 4 coir nc - @ f 
{IS URenrND 96 wks that : the Copa of Commant, Pleas vas M the ,+.,.,9. 
x | bn e) 7 29K. $20c 
! That =" as Agr Rot. pat. I H, 2. 
- tated chief Jn- 

So: oo aro 
Chamber, that all the 9 E- 4. 53- 
CTou AY theErchequer, and t | 
Chancery, arethe Kings Conxts, and þave ben time out ofmeavze, Ifdine que 
home ne poet ſcayer que Eft plus auncient, ©, ee? 


* *T Nonſcquantur curiam noſtram.] Divers. ſpeciall caſes are Pa 

dir this Neale, a6 Hbritagp 
- . 7. The King may ſue anyadion foz any Common plea inthe Kings Bench, cam Rege, North- 
fo2 this generall Ac doth not extend tothe King. - . ; _ hampton. 

* 2,Jf any man be in cuſtodia Mareſchalliof the Kings Bench,any other may 7*: 38 5. r- Co» 
have an action of Debt, Covenant, oz the liſh perſonall adion by Will in the 57+. © pre. +8, 
Kings Bench, becauſe he that is in cuſtodia Mareſchalli ought to have the pie 17 £. 3. 50. 
viledge of that Court, * this Ag faketh wot away the paiviledge of any Court, * 32 y.6.fo.r0,:: 
becauſe if he thoutd be ſued in any other Courf, hs thoulp not in reſpect of hig 35< per chart, 
p2iviledge anſwer there: and ſoit is of any officers o2 miniſters of that Court. pf ft: a 
The like Lawis of the Court of Chancery and Exchequer. 38 Aſp.2o. ſimil. 
- 3, Any action that is Quare vi & armis,Where the King is fo have a fine,may 
be purchafed out of the Chancery, returnable info the Kings Bench,as ejeRio- 
ne firmz triis, yi & armis, fozcible entry, and the like, Do 

4- Anda replevin may be.removed intothe Kings Wench, becauſe the King 1, ., - 

* ad Lp a finezand ſo if ts in an aſſi;o bought in the County wher#the Kings 19! Ee 3. al $4. 
s | ; NT 1H.7.1i:KReg, 
5- Albeit o2fginally the Kings Bench be reſtrained by this Ac to hold plea F- N- B: 277. 
of any real} acion,c.yet by a mean they may As if a wzit in a reall action be 72 7:74 _ 
by Judgement abated in the Court of Common Pleas, if this Judgement ina 700m 
Writ of Erroz be reverſed in-the Kings Bench, andthe Writ adjudged god, 
they ſhall pzoc&ed upon fhat TUW2it in the Kings Bench , as the Judges of the 
Court of Common Pleas ſhould have done, which they doe in the default of o- 
thers, fo neceſſity, left any party that hath right ſhould by-without remedy, oz 
that thereſhould be a fajler of Juſfice, and therefoze Stafutes are alwayes ſo to S*2t- de Mirton; 
\ beerpounded, that there ſhon]d be ns failer of Juſfice : but -rather then that ©? **: 
thould fall out, that caſe (by conſtruction) ſhould be excepted out of the @tatute, 
whether the ®tatute be in the negative oz affirmative, 
6, Jna rediſſeiſin, oz the like, | | 


| © Curia noſtra ], gre wozds calledive, andnot onely extend to the 
Kings Wench,buf into the Court of Exchequer. Vide Arcic, ſuper Chart. Cap.4. 
- When Juvgemgnt is given befoze the iffe, and the Tenant hath no x; 1, .,, 
gwds, gc. fn that County, he may have a Certiorari to remove the Recozd info 2:4, 246. | 
the Kings Bench, and there have erecution, foz that is not Placicum, Dx moze 
hereof tn the fourth part of the Inflicutes, Cap. Df the Court of Exchequer. 


CAP, 


4  Mana(hans. —Cap:tz. 


CAP. X11. 


: Ecognitiones de nova diſſeiſina , & dc morte ante- 
ceſſoris, non capiantur' niſi in ſuis comitar', & hoc mo- 


| do; Ngs vero fiextra regnum fuerimus, capital Juſtic noftri 


| mitrent Juſticiar* noſtros per unamquemque comitatum,ſe- 

_ melinanr',quicym Milinbus eorund' com” capiantin com” 

_ Illisaſſiſ pradi&. Ecteaquz inadventuſuo in illo comitar 
per Juſtic noſtr' predict ad diftas affiſas capiend miſſos,ter- 

| minari non poſſunt, per coſdem terminenr” alibi in itinere 
ſuo. Er ea quz per eoſdem, propter difficultarem aliquorum 
 articulorum, terminari nonpoſſunt, referan' ad Juſticiar' no- 
ſtros de banco, & ibi terminentur. ard | 


Wefo2e the making of fhis oftze.the Writs of aſſize of Noyel difſcifin and 
Mordanc* were returnable either coram Rege, o2 into the Court of Common 
-*- ,, _ _ Pleas, and fobe taken there ; and thts appeareth by Glanvil, Coram me, vel 
_— 8.13-0:3» coram Jukticiariis mcis, Wut lince this Statute theſe Writs are returnable, 
E.N.B.177.6 Coram Juſticiariis noſtris ad affiſas, cum in partes illas venerint ; by fozce of theſe 
Regiſtrum, .'© — Wo2ds, Mitten Juſticiarios noſtros per unumquemque comirat noſtrum ſeme! in 
anno , qui cum milictibus corundem comicatuum caprahe in comitat illis afſiſas 

predic”. | | | 


"$0 Wazm dy © Nift inſuis Comitatibus.] This tended greatly to the eaſe of the 
 .,.-..* + Juroze, artd fo2 ſaving of charges of the parties, and oft time fo as they might 
follow their vocations and pzoper bulineſſe, and the rather, foz that the Aſize 
' Df Novel difſeifin Was frequens &'feſtinum remedium in thoſe dapes, and ſo was 
_ the aſſizeof Mordanc' alſo ; It ts a great benefit to the Subject to have julfice 
adminiſtred fo himathome in hts own Country, | Son 
chackbrd Foz an Alſize of Novel difleifin and aſſtze of Mordanc' ſe the firft part of the 
of the Inſtirures, Toſticures, - : ; A 
ſe. 234. ' And where Brafon ſaith, Succurritur ei (i. difleifito) per recognitionem affifee 
Bratt, 4. f0.164+ novz difleifinz multis vigiliis excogitatam, & inyentam recuperandz poſſeſſionis 
[75s ©  gratia, quam diſleifitus injuſte amiſit, 8 fine judicio, ut per ſummariam cognitio- 
nem abſque magna juris ſolemiitate, quaſi per compendium, negotium terminerur : 
Dre the Cuſtumier de Normand* (compoſed; as hath been ſaid, in 14, H. 3.) ſe. 
o1, & 93. of the Aſſize of Noyel difleifin, which being invented and framed in 
England, as BraRon and others have teſfified, 'muſt of neceſſity be tranſpozted 
into Normandy. - Ines ae 
See the Prefact But where we yeldto Brafton;.that the Aſſize of Novel difleifin was ſo inven- 
q jd _ of ted, ſohe muſt yeelv'to us that it was a very ancient invention; foz Glanyil 
i ET NO: maketh mention thereof,and of the Afſize of Mordaunc',as hath been ſaid; and by 
Glany. lib.'zz. fe Mirroralſo the antiquity of Affize De novel diſſeifin doth appear, who ſaith, 
ca, 3, & 33: that this Writ of Aſize of Noyel difleifin was o2datned in the time of Ranulph 
Cultumier de de Glanvill. | . | 
- _=_ But the caſe of 26, Aſſize befoze touched,doth p2ove that the Writs of Aſſize 
26 A p. 24, are of far greater antiquity, fo2 there it appeareth that in an Afſize of Novel 
| difleilin, clatmed to have Conuſans of Plea, and Writs of Aſſze, and other ozi- 
gtnalWrits out of the Kings Courts by pzeſcription time out of minde of man, 


in 


Cap.12. Magna: (,barta.” z5- 


in the times-of S. Ednond,and S.Edward the Confelfo2,Kings of this Realm be- 

foze the Conqueſt, and ſhewed divers-allowances thereof: but true it is; as the 

ancient .Autho2s affirme, -that a new fozm of Writs of Alſize, foz the moze 
ſp&dy.recovery of poſſeſſion, Which were called Feſtina.remedia, was invented 

in England ſince the Conquelk, and were called Breyia de afſiſa novz difſeifine ; 

which Writs fo altered continue ſo untill this day, andaccozying to the alte- 

ration is cited inthe Cuſtumier cap. 93. fol.207. b.:;: 1:11 © BY | 

- Jf an Alſize be takewig-propcio conntaru, and the tenant plead, andafterthe-.,- . ... 
Aſſize is diſcontinued by the non venu of the Juſffices;! this; Ac extends fo the > x. ;. a3. 1- 
Alize, but not to a re-attachment therenpon, fo2 that the Aize was firft arz  £. 4. x. 
raigned anderamined in the pzoper County ; neither doth this Act extend toa- | 
Writ ofattaint,bzought upon the verdic of the recognito2s of the Aize. And cx. . 55, 56. 
herewith agreth Briccon, ho ſaith, Ec cour conteine 1a grand Chie des franchi- Brittan cap. 97. . 
ſes, que aſcuns afliſes ſojent priſes in Counties, pur ceo ne-intent nul que certificati- fol. 249- F.N.B. 
ons & atraints aucer foicz eſtre pledes, &c.. © | 2:2 350 era 

And Bracton ſaith, Ec fi ad hoc ſe habeat. communis liþertas, quod affiſz extra ,,,q,, jib. ,. 
comitatum capi non debeant, non ſequitur.quod proprter hoe ' remaneant juratZ in fol, 291, 
com” capiendz; aliud enim-haber privilegium afſiſa, & aliud: juraca, 

An Aſize is bzought in the Kings 15ench, then being in the County of Suf, 6: 3: 55: 55- 
(as it may be;as hath ben ſaid) of lands lying in that County;the tenant pleads ?9 &- 3-26 34: 
in bar, the pl reply « pzay the Aſſize: theKings Bench is removed fo Weſtm, 
and bhere the pl' pzayed the Aſſize : this: @tatute is, that the Aſſize ſhall not 
be taken but in the County, and now the Kings bench 4s in another County; 
and the oziginall cannot goout of this place, foz when a Recozd is once.in this 
Court, here.it muſt remain: wherefoze by-the adviſe of. all the Judges, the Aſ- 
fize was awarded at large, quia nihil dicic;and aNi6 privs granted in the Coun- 
ty of Suff. that there might the Aſſize be taken. A caſe wozthy of obſervation, 
how by this expoſition both the parties ſait was pacferved, and the purvien of 
this ſtatute obſerved. - en | M5; : 

Pet in ſome-caſe notwithſtanding this negative. Statufe, the Aſſize ſhould 18 E-2-3fliſe 382. 
not have been taken jn his pzoper County. And therefaze if a man be diſſeiſed m_y_ mg +. 
of a Commote oz Lozdſhip Parcher in Wales, holden of the Kingio/Capirez as ;15, 18 x. x. ins 
fo2 exampleofGowre, the TUrit of Aſſize ſhould have been direced to the She- cr periciones. 
riff of Gloc. within the Realm of England ; and albeit the land of Gowre was 28 E:3<2p.z- 
out of the power of the Sheriff of Gloc. being ouf of his County within the do- 
minion of Wales, and this Statute ſaith- that the Aſſtze ſhall not be taken buf 
in his pzoper County, yet was the Aſſize taken in the Connty of Gloc, and 
Judgement thereupon given and affirmed in a Writ of Erroz ; and the reaſon 
1s notable, fo2 the Lo2d Parcher, though he had jura Regalia, yet could not he 
do juſtice in his own caſe, and if he ſhould not have remedy in this caſe by the 
Kings Writf out of the Chancery in England, he ſhould have right andno re- 
medy by Law given fo2 the wzong done unto him, which the Law will nof ſuf- 
fer ; and therefoze this caſe of neceſſity 1s by conffrucion excepted ont of the ; 
Statute. And it was well ſaidin anold bok, Quamyis prohiberur quod commu- 20 H: 3-tit. brey, 
nia placica non ſequantur curiam-noftram, nan fequitur propter hoc,quin aliqua pla- 
cita fingularia ſequantur DominumRegem,and the like in this negative Statute; 

PYerebyit appeareth (that J may obſerve it once fo2all) that the beff expoſi- | 
tozs of this and all other Statutes are our boks, and nſe o2 experience, | 1 

Doze ſhall be ſaid hereof in the expoſition'of the Statute of W. 2, _ 


_. © Demorteanteceſloris.] ae the firſt part of the Inftitutes, ſe: 

2 34. Cuſtumier de Norm. cap, 98; fol. 115. | 
| © Nos vero ſftextra Regnum fuerimus,Capitales Juſticiarii 
noſtr 1. ] This Capiralis Juſticidrius (when the King is extra Regnum, out. of 


e Kealm) ts well deſcribed by Ockham, Rege excra Regnum agente, bfia diri- 
gebantur ſub nomine przſidentis Julticiarii & teltimonio ejuſdem, This is he _ 
| ” ; 


Rot, Patliawent fo2Hib kimsis Protex ; 
13 E. 3. NU, 11: 
5 H.5.ml.1. 

3 E. 4. nu, 14. 
21 E. 3. fol. 37: 


$1 5. 6p. t, 


Glanvil lib. 12. 


Cap.25s 


Ror, Pat; an. 1. 


E. 1. 


Hereof you may 
read mote in the 
4. parr of the In- 
Kirur.cap. of the 
Court of Kings 


Bench. 


Glanvil;lib;2. c.6. 
Hoved, fol. 413. 


Forteſcue cap. 51. 


12 H. 4. 20. 


29 Aſl. 1. 


27 Afl, 5. 66. 

4 E. 3. 41+ 

4 12H. 4.9. 

b Revals, 

C48 E. 3. 7. 47- 
all,1.39 E. 36.32: 
al.g. 21 E.3-3+ 
42 E., 3.11. 

T 7 H, 6. & - 
3 E.3.16. 8.afl.15. 
I5 E.3.ail. 96. 
17 E. 3. 28. 


14 E. 3. 


aſl. x16. 20 E.3. 


al, 12. 


this: Act : and khis very 


Mane Charts: Cap-r2. 


is conbiciitey by lotffet# pales Shri thoKing (0ub-of the kiiigvomy; ty'bs 
cuftos ſivt gareanus Rego? #per of Fhoſhingobine, attBloyem tenets Rope, a8; 
o as wds Edvard: Duke: of: Cornwall 117 E.-3, Lion 


Dutlio of Clarence: 5 Ad t$o refie FFall ozigfindVWrits wors,refte-Lio- 
nelts' flio naRtrochivifſims/ cuffode Anglin; &e, John Duks of Bedford 5 Hg. 
Richard Ditks of Warwick 5 E.qandrivny £ befozo wholn; as Heepers 
of the Kin _— — Favs berf Holder; arv;as Yath' Van (Ald, thereſte- 
of ozfitinafl Writs ars winder the name67: the eper, which no officer can-do 
when'the Wkixi# within tho Realini It 8 H. 5. a 8toat [aroſe whether 
iftho Hirtz#Lientendht, oz Kepor offi#Hingvomy, dnbvr his vſte vothfun- 
riot! Perkiament, the King being beyond Sva,60 in tho mean:iine 
refiirn iifs England, whether the Parliament ſs fanmioneo mitthe protees ;- 
was voabted that in praſeritis nidjoris cefſarer poreſiils minoris, and tYerofozs tf 
was chanted that the | —_ ould p2ocid Ettvt be-dillolbedby the Kings: 
return. Now that this Statute is fo be- izitended of ſach/a-Lieutenant oz KGs- 
per of the Kingvome; it is pzovedby this {Ac it ſelf, Capicales Juffitiaril noſtri 
mitcatic Juſtitiarios noſtros;that is, they ſhall name and fenv Juffices by authuziry 
under the Great feal tnver their ownrefte, whichiwone can'vo but the King him- 
ſetfe if he bo pzeſent, 02 his Lientetialit, o2 fhe Beepor'62 Guarviait of his Bing- 
dome; if he beas thts a ſpeaketY, eicth Reodum' ahd this expoſition is made 
ex yerbis & yiſcetibus Aus, Wut then it is demanded, Whether this locum te= 
neris Regis, ſeu cuſtos Regniz Wis called capicslis Jultifiarius befdv the making of 
e yolu'Yall fead in Glanylle, whoſaith, Preterea (ci- 
etidamy quod ſerutidiin coriſtetudines Regt, nems renetur reſpondere in Curia Dv- 
mini fuj de aliquo libeto-rehements ſito fire prifeepto dotini” Regis, yel ejus Capi- 
calis JuRitiariis Whore: Capitalis- Juſticiarius is taken fu2 Cuſtos Regyi, | 

' It is fo be obſerve; that befoz0 the relgi- of King'Td, r. the Kings Chief 
Juftice was ſonfietinfe calfed ſumiviue Juſtiriarivs, fortietine prefidens Fuſticiari- 
us, and ſometime Capitalis Juſtitiarius, In anno primoE. t. his chief Joffice 
was calted Capitalis Juſticiartus id placita coram Rege renenda; a1Vb ever fince,; 
and this chief Julfice-4s created by Writ, and all the relt of the Jirffices of ei- 
ther bench by letters patents. | | ny 

Fa Glanvites firnt unv defqze. the Kings Julkices were cattod Juſtiiz,the re- 

fares of Writs deing coram Juſticijs-meis; fo as the Kings Jalfires were-antt- 
ently caſted Juſtice, f62 that they onght not to bo onely Juſti it Tho concrere, 
but 3þſ _ in the fra&, Since that time, as by this great Charter tn 
nrany places it appeadeth, they art called Juſticiarii 3 Juſtiria, Tho Honmrable 
manner of the creatton of theſe Julkicos you may read in Forreſcae; 


F Alibi in itinere ſuo.] This is taken largely anv beneficially, 
fo2 they may not only make avjournnient befoze the ſams JuTicis in their Cir» 
cuite, bit atſo fo Weftrn, oz t6 Serjeancs Itme, o2 any other place ottt of their Cir- 
caife; bythe equity ofthis Statute, and acco2ding as it had bin alwates uſed : 
Foz conſtant attewatrce ih many caſes voth make Lats, 

*-The Dtatute ſpeaketh onely of an adjournmont in Afſize of noyell diffeiſin, 
8c. and vet a certificate bf an Alſize is within this Statute, 

» Sed rerum progreſſtis oftetiduine anulta, que inicio precvideri non poſſunt, 

* Time found ont; that becauſethe Juftices bf affize came not brt'once {11 
the year, and fat any adjotrnritent could not have bien made dy fhis Ad,unteſs 
the Jurozs had given a Uerdict, foz this Act ſaith, proprer difficulcatem aliquorum 
afticulorum, and fiot iip6h denatror, doubffull plea, Eftoppel, &e. *02 fb2 pze- 
ſervation of the Kings peace, and no P2bbifisn was made bythts Ait, ifthe ten” 


F in the. Aſſize of Mordgune. had made a fozeign vowcher, 02 ple a. fbzeign 
22 E.3.5.29.20.7, PIO ; An pete pe by the Stafufe or W. 3, Cap, 30, as —_ when 
4a 00 afl.1. we come theretinto- ? FD 


H.4 
22 Hi 6. 19. 


| uy 
CAP. 


JMI 


Cap-13,14 Magna Charta. 27 
Cano 00 


" A Sſifede ultima preſentatiqneſemper capiantur coram 
{ X Juftitiariis de banco, & ibi terminentur. Fo 


It appeareth by Glanyil, that befozo this Statute the Writ of Daricin pre- Glaivil tib.44.7 
ſen:ment was returnable coram me yel Juſtic, meis, And the reaſon of this Ac c _ To | 
: | ythe Statute of W. 2. it is pzovided, that juſficesof Ni6 prius may give 23% &- = 
Fudgement in an aſiſe of Darrein preſentment, and Quare impedit, + Bricon oP 2 | 
| | LRELY | ' __ Fleralib,5.£c.11, 
-___ Regiſt. fol. 36. 
| F. N. B. fol. 39. 


5 nw _—_ XIP. | pg Lag 
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— 


9 Eliz. Dies 260. 


TF Iber homo nonamiercietur proparvodelido, niſi ſecun- 
'L dum modum illius deli&i, & pro magno delicto ſecun- 
dum magnirudinem delicti, falvo fabi contenemento ſuo, & 
Mercator codem modo, ſalva merchandiſa ſua; & villanus 
alterius quam nofter eodem modo amercietur , ſalvo wai- 
nagioſuo, fi inciderit in miſericordiam noſtram. Er nulla 

rzdictarum miſericordiarum ponatur,nifi per. ſacramentum 
proborutn & legalium hominum de vicineto. Comites & 
Barones non amercientur nif1 per pares ſuos, & non niſi (e- 
cundum modum deli&ti, Nulla Eccleſiaſtica perſona amer- 
cietur ſecundum quantitatem beneficii” ſui eccleſiaſtici, ſed 
ſecundum laicum tenemeritum ſuum, & ſecundum quanti- 


tatem deli&ti. 


<7 Liber homo.) a fc& nan hath here a ſpecial unverſtanding, anv 
is taken fo2 him qui tener libere, fo2 a fre-holder, as it is fakenin the venice 
fac, where duodecim liberos, &c, hcmines are taken foz free-holders ; and this 
appeareth by this Act which ſaith, ſalyo contenememco ſuo, Whereof moze ſhall 
be ſaid in this Chapter, The wozds of this Act being liber homo, it ertendeth 
as well to ſole Cozpozations, as Biſhops, #c. as tolay-men ; but not to Co2po- Vide W.r.cap.6; 
rafions aggregate of many, as Paio2 and Contmonalty, and the like, foz they 
cannot be compzehendedunder theſe wozds liber homo, &c, 


 þT Amercietur.) This Act extends fo amerciaments, andnof fofines yy. x. czp.1$, 29m. 
impoſed by any Court of Juſfice, What amerctaments be, and whereof this zx H. 4. 5. Y 
wozd Amerciament cometh, ſ& the 8. bak of my Reporrs: ſee alſo there, that LEONG \ 


this Qtatute is in ſome caſes of amerctaments to be infended of p2ivate men, Grays oo : 
and not of amerciaments of officers, o2 mintſters of Juſfice, ſo as liber homo cp. OY oo 
ts not intendedof officers, oz miniſters of Juſttce. And how, and in what caſes Flcralib.z. c.6o. 
the afferment ſhall be, yot ſhall alſo read there,fogether alſo with the ancient 20 E-2. ation ſuc 
Anthoz2s, and many other authozities of Law concerning theſe maffers. le _ 

It appeareth by Glanyile that this At —_ made in affirmance of the com- 4 00g 20h; 
; _ 2 mon 


wt 


28 Magn Chen : Cap-14- 


Mon Law, as hereafter ſhall appear : but yet the Writ de moderata miſericor- 
dia is wr this e, foz if reciteth the Statute, and giveth re- 
medy to the party that ts ex amercied. - 


| & Salyo « contenemeRto Jo.) Ficlt fo the w when, I ink a regdit 

. . 9 altem m y = 

Cont ry a rr 6 de kate antatat Pay nes pak de ſup honorill a cow- 
tenemento amittate 


Wx<— Salyo contenements ſuo. 


via, 
o2 the lignification ;  Contenement fgnifeth bis countenance, which be 
* bath together lnith and by reaſon of his frechold, and thereſaze is called conte- 
cap. nement, o2 coatingnce; and in this ſenſe doth the tatvte of x B. 3£.and old Nay. 
' Brey.uſeit, where countenance ts uſed foz contenement : the armoz of a Souls 
dio2 is his countenance, the books of a Scholar his countenance, and the like, 


TT Et Mercator codepa mods ſalva merchandiſa ſua.} #0; 


frade and fraffick is the livelihodof a Berchant, and the life of the Commons 
Lxorma of nay and every _ _ intereſt; foz the Perchant is 
the gk vl he native commedities of the 


W-j ia CE ns nereflary omunevitie koz the defencs 


©. Ecvillanys akerius quam noſter codem modo amercie- 


tat thixfalve wainagio ſug.) erg Villaaus (x taken fa2 ons that iga bonn- 
ſeR.172, 189. natiyus'de ſanguine, 02 ſeryus, _ . 
Alllain is fees (dfuv; and to bs ſued, by and againX all men ſaving his Z.o2d, 


+ Salvo wainagio fſuo.} Wains gium is the contenement oz countes 


Rane —_— Uilloin, ara amy the Doran yy rg eh gs my Tide og 
as [9- carry my 
rſt part Fibes COT Ar hehe hy ora yore ho and caſt it upon 
porn it ASE Aol} hp great reaſon to ſave his wainage, fo2 of 
let. 172. we by Coe Cnatce « tom Ce thing - ap 3 & ts ſaid hers 
vo, bet Ls, ; 
reby it appeareth that albeit the Law ofErigland is aLaw of mercy, 
pet is it a Law which is now turned into a ſhadow : fo2 where bp the wiſhome 
of the Law, theſe amerciaments were inffifutedto deterre both demandants 
andy tifs frum wijuſt ſuits, and fenants ayd defeupautatfion unjufb de- 
fences, ich wax the canſe tn ancient times of fewer ſuits, now. we have hut 
3 thayglyot it, Habemys quidem fenaruſ-copſulrumy ſed in cabulis reconduum, &% 
rnquam gladium.in vaghea repoſitum, 


T-Comirey & Barones non amercientar niſt per pares, &c.] 

Mizres.cap. x» Although this Fatute be in the negative, vet long uſage hath yzevailed agaiuſt 

| ſed. 3. it, fo2 ths amerciamentof the Nobility is reduced to a certainty, viz, a Duke 

30 44 511.6.2, 101. an Earl 51, a Bithop who hath a Baronie 51. acc, in the Mirror it is ſatd 
15 EhSear £.4. that the Br gmerc ofan Earl was an C1. annafa BarowanC marks. 

7. b. ſaid that a Pitbop ſhalt be amercied foz aneſcape roo... A.Gaoler ſhall 

— > «4; oh. emer faz.a negligent eſcape of a Felon aftaint 1001, andofa Felon, ins 


fa ovlemay a Comman perſon joyn in an action, and become non- 
oy "4.54 | , they ſhalt be ſevgrally ame viz the o Lp rootgng af Cs, antthe Com 
Mirror ubi ſup. yo -perſot nite. the Statute: therefoze when a Nable-man.is plaintih, 
_ fql. x7-0- tf is policy rather to diſcontinue the action, then to be non-ſuits, 


| & 3g. _ . » ©. Pex pares-] wy his Peers, that: is, by his equals, Th 
e 


ER | 5 - : 
Cap. 15: - Magna Charts: 19 
. - The general diviſion of pexſons by the law of England weitharane! Bricton cap, 5: 
Me era no his eobies ar thee beds houſe of Pax: 
the Commons of the Realm, and in reſpad thereof, of 2 yo! 
tn Parliament 3 and as there.be diverſe was of bl 
queſſes, Earls, Uiſcounts and Barons, aud yet all of themare com 
within this wozd, Pares; ſoof the Commons of the Realm, there be , 
Eſquires, Gentlemen, Citizens, mmm and Wurgelles of ſeveral degrees, 
and yet all of them of the Commons of the Kealm: and as every of the Nobles 
ts one a Peer to another, 20ngy dt pet rpg ſois it of the Com- 
mons : andas it hath been ſaid ,f it bold of Noble-Uomen,either 
by _-_ 02 by ——_ but = yoreed Cap. 29, ; 

 BraRon ſaith, Coemites yero vel Barones .non ſunt: am 
ſuos, CR Nh todas WHA & hoc par Bifones de Scyeca 
"Repo. Nutla Ecclefiaftice perſona amerciennOſycuridum: i tintic 


dz nt per paxes —_ lib: 3 fal: 
H—_ — "IO Brie: fol. 2. b. 
cil_Jui Flera lib.x; cap: 


Ecclefiaſtici, ſed ſeevndum Lajcum tenent ſup, -,. [fie > a 43-& lib:2. c.60: 
4, Gd fonp Pio; io blo 23 1c rm Te we ons 
7 Eccleſiaſtica perſona.) xo; eccieſiatticall perſons, andtheir di- Secarlpare 
verities and degrees, ſe the firſt part of the Inffitutes abi ſup, cencim the Be 
ta a Ae 34 (6 ate of 2 | the Eſ- 
T7 Beneficium,) wenefice. Beoeficium is a large lnozd, and is-taken chequer were 
fo2 any Eccleſiaſtical pzamotion o2 Þpiritual living whatſvever. +; Barons andPeers 
- Vere appearetha paiviledge of the Church, that if.an al. perſon of Þe Realm. - 


be amercied { though amerciaments belong to the King ). vet he ſhall not be © Songs 
amercied in reſpec ofhis Eccleſtaſfical pzomotion, az bonevce, but inreſpec of gp OY 
his lay fe, and acco2ding to the quantity of his fault, which is to be afferred : Bra&on lib. ;. 
and Braon ſetteth down the oath of the afferers ofamerciaments,& ad hoc fi- fol. :16. | 
deliter faciend.” affidabunt amerciatores, quod neminem grayabunt per odium, nec Elera lib.1.6.43. 
alicui defcrent propter amorem,& qudd celabunt ea quz audierutit, 


Sh— 


CAP. MF; choral 

| la villa, necliber homodiſtringatur facere pontes aut 
riparias, ni} qui ab antiquo & de jure facere confueye+ 

runt tempore Henrici Regis avi noftri, 


Pere it is to be obferved, that in the reign of King Johan of his etber hzo- 
ther King Richard, which were tronbltefome and irregular times, divers oppzefs 
Cons, eraciaons and injuries, were incroached upan the Snbjec in theſeKings 
| nw fo2 _ of Butwarks, Foztrefes, 1Bzivges and 1Bankes, contrary 

aw ayd right, 
'4But the reign of King H. 2. is commendev v2 thee things, Firff, that his 
4 Tt he ws great wife, and erpert in the Laws of the Realm. Secondly; 


t he was agreat defender and maintainer of the rights of his Crown, and 

the Laws ofhis Reatm, Zhirdiy, that he han learned andapzight Judges, 
who erecuted Juſtice accozving to his Laws, Zherefv2e foz his great and ne $& op. ;4, 44. 
der-dyfng honour, this. and many other As made in the retgnof H. z. do re- Sce char: de" Fe- 
ferre to his reign, that maffers ſhould be put in ure as they were of right ac- lia cap. « & 3. 
enftomey in his time, fa as this Chapter is a veclarafianof the commin Law Rox. Parliaes _, 
gud ſq inthe reigns of H. 4, and H. 5. the Partiaments referre to the reign of , 1; 0; 
King E. 1. who was aPaimnce of great foztitave, wifhome and juffice, 3 H. 5. cap, 8. 

And divers Statntes referre fa King Edw. 3. who was a noble, wife and: : 11.5. cap, z. 
wwarlike Bing, m whoſe reign the Laws did - Mi ftonrith. —_ 

3 iparia 


ics ns 
et as ide. 
a. 


- 


30 | Magna'Charta. Cap.16, 1. 


EA -C--Riparia Þ'36 here take foo Rips, which is exrema # eminercige 
+ > terr#vta, quamflyyiusucrinquealfaic, ON 
4H.8.capz. + Bitthe making of þalwarksFojtrefſes, and vther things of like kinve, were 
z & 3 Phil, &  ngt pzohtbited by this' An, decatife' they contynot be erected, but cither by the 
Mar-cap+ 3 King 'hiinſelf, oz by Aet of Payliament, of VO 


ff $23 
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"IS 


pore uo. 


2.4 %d: That is, that no owner of the Banks of rivers ſhall ſo app2opziate, oz keep 
A the rivers ſeverall tohim, to defend oz barre others, either tohave paſſage, o2 
97 bas fiſh there, otherwiſe then they wers uſed in the reign of King H, 2, 
Mitfor ca.5. $ 2. - This Statnte, ſaith the Mirror, ts out of uſe, Car pluſors rivers ſont ore appro- 
nb pries' & erigarnies ,. & miſe in defence, que ſoilount eftre commons a piſher 8& 
uſer en temps le Roy Hetiry 3, ., ' : | 


b.; 

- 

” LE oe $% 
"TX ” . 


th 
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F CAP. WEL 
Nt Vicecomes, Conſtabularius, Coronator, vel alii 
balivi noſtri-cencanrplacita Corone noſtrx. 


- | Dneofthe miſchiefs befoze this Statute was, That none of them here nj- 
. med could command the Biſhop'of the Dioceſſe to give the delinquent his 
BraQ.li.z. fo.r06. Clergy, where he ought to have it; foz, as BraRon ſaith, Nullus alius-preter re- 
E194-10.248 gem poſit Epiſcopo demandare, &c.' And therewith agree 'ont-other old and 
3 E.3.49. + later Boks, that the Biſhop is not to attend upon any inferiour Court, noz. 
40 Ec3. 2. that any inferiour Court can wzite unto 02 command the Biſhop,but the King, 
14 H.4.27. that.is, the Kings great Courts of Recozd, and ſuch as fince that fime have 
75 =- 3-conu- atifhozity by Act of Parliament. ES | 
as] . Atiother cauſe was, that the life. of man, which of all things in this wozld 
2198.7. 34, 35. £3 tht moſt p2ecious,onght to be fried befoze Judges of learning andexpertence 
Regula. in the Laws of the Kealme : F82 ignorantia Judicis elt ſxpenumero calamitas in- 
Paich, z0E.1. nocentis, Et cum. ex, quo Magna charca de libertatibus Angliz alias concefla, 
aro og « (quzm quidem chartam Dominus Rex in Parliamento ſuo apud Weltm, an. Regai 
wy MN _—_— ſul 28. ad requifitionem omnium Przlatorum,Comitum, Baronum, & communita- 
5. Ports cowpl, $6 Forues Regni, de novo concefii, renovayit, & confirmavit) placita coronz iph 
in Parliament, "mino Regi ſpecialicer reſervantur, per quod nullus de Regno hujuſmodi placita 
I* 6 tenere poteli, ſeu babere, fine ſpeciali conceſſione, poſt confirmationem chartz pre- 
ditz fatz. Jn the ſame year and ferme, Coram Rege, a complaint by the 

Abbot of Feverſham. Both caſes adjudged in the Kings Bench, whereunto they 

were referred-by the Parliament, ©& Michael. x7 Edw. 1. in Banco, Rotul. 

3. Southampton, 

The Chapter of Magna Charta here intended, and in both the ſaid -Reco2ds, 
erpzeſſed, 


Cap. I}. Adayna Charts. 


Ted-in this x4. Chapkes of. it hayt.-Yau thels Keenzhd- 
—— le obſerved: Tos this is-a general Lain, by reaſon of 
fe.wozds, Vel alii baliyi noſtri, under which Waatus are: rarupathennen ail 

e3 Juffices of any Courts of JufTice. . 2» Nibert it he: pratided by the 
ninth Chapter of Magna Charta, Quod Barones de qu 


3L 


room oh Re eee ir mms 
us halkanc omnes re#tes beras conſnctudines ſuns j thefe ge- th "Jae 
ena neck be underfoae ſuch liberties and-cullnmcs quety,as arenet Cock PS 


aftorwards in the ſame Charter by exp:eſie moons takew away; and.rafiumadis 7hePtior 

the Crown. And therefoze if the Patoz and Barons of the Cingue Pozte had Nertumberl 

power kefoze this Ad tb hot Pleas of theCroſan; yet by thim Ag: of the when- ys: 

=" Chapter they are abzogated and reſtined © a notableandsteadiiig fudgss "TN 
ment. 15okh theſe Keco2ds being mithin fwoyears afterthe (onflreatages ar oils 

King E. 1. of Magna Charcazare wozthy fo be: read andobſerved. | 


T Vicecomes. ] Dee f02 his name, fire ———_ the frtt 2. Parr ini 
part of the Infticutes, ſeRt. 234. i; Tee. aaighs 


TC Conſtabularius ] Is here taken foz Ions a Caltething "2 * _— nor Ty 
Conſtable of a Tafle, foz ſq doth the Mirror interpeet ite +: And C—_— eſt 7 4 Yo a 
qui cuſtodic caftel}om, aut eſt Dowinns ceſtelli, And i dath Rr4Bce ; Debut,&&0. Videcap, 19.) - 
oftenderc caftel}ano, ficar conſtabulario turris; 8c. Sud therewith CEED Flejalib./2. 6 
Tem nullz priſe capiancur de alquo per aliquem NOIR Ar ma eo wes 
preterquam de yilla in qua fitum eſt caſtram, 

And the Statute of V. 1. agrerth herewith, Des prifes devcon®ables ouca- Ww. I. Ca. ro 
ſtelleins, fairs des autres, &c. . 

.- AndCaſtellani were men in thoſe dayesof account anvanthozity, E foz Pleas - 
of the Crown, tc, had the likeanthozity within their pzectnds, as the:Pheref 
had within his 2BailzF'*c> befozethis A, andthey commonly ſealed (which I 
have often ſeen in. » and have cauſe foknow, that ſome of the auctent fa- 

mily of de Sperham in Norff. did) with their pourtraiture on hozſeback. 

Now foz the number of Caſtles in ancient time within this Realm, Cercum 
eſt Regis Henrici ſecundi temporibus Caftella 1115. in Anglia extitifle. 

And it is to be obſerved, that regularly every Caſtle containeth a Pannoz : 37. fi pare 
ſo as every Conſtable of a Caſtle, is Conſfable.of a Bannoz, and by the name 1. ;. yeh, 
-þ = Cm the Pannoz2 ſhall paſſe, and by thename of the Pannoz the Caſtle Holme. 

| paſſe, . 

Lamb.leg.Ed.c.26 
fs _ > gs his office aidantiquify, (& the fir yaxt ff ra rr 

And atbeit the franchiſes of Aufangthicf .and Dutfongthief, to be heard\and Fiat; 19.9?! 
determined within Court Barous kelangingito Panno2s; were within the-(aiv Hoved. parte po- 
miſchief ; yet we finde, but not without great inconvenience, that the ſamg ficrior. fol. 345. 
had ſome continuanceaſtor this-Act. But-cither by this At, -02 per defaerudi, Met. Par. Anno 


nern , fag inconvenience, theſe franchiſes within #Pannoos are antigriazed 31094092. 
| CE : Rot.r1. 2 R.3.16. 


C Coronator. ] Pixmame!isderitieds Com tattinathgeds 
an Dffirer of the Crown, and hath Conuſance of fome pleas Which are.called 
Plarjra-corone, 

[Foz hisantinity ſee the Mirror, who (treating -of Articles -elfablithed:by "EE E>" 
the anctent Kings, Alfred, &c. ) ;ſaith, Avzi otdeins fuer-Coronokrs in dhefeun © PoE 
County, & Viſcounts a- garder le peace, quant leg Countees ſoy demiſterent ro 

| & Bayliffsinilieu de centeners, (that is)-Cozoners in every Cointy, and 

heriffs were o2dained fo kep the peace, when the Earles vdiſmiff them- 
meg of the cuſtody of the Counties, and Wayliffes in place of Yun- 

2eders. 

Foz his dignity and authozity, Britcon ſaifh.in the perſon of the King, Pur gc eG), 
ceo que nous yologs,que Coroners {one in chifeun County principals garfians: de Scam, Pl.Cor.48c 

noſtxe 


Magnus (harta. Cap.18. 


noltre peace) 4 potter Record des pleazside noftre'Corone, & de four views & abju- 
rations & de uclagaries, yolons que ilz ſont eflieus ſolonque ceo 'que eftcontein in 


nousStarutes-de lour eleQion, &c. '- il 


Vide poſtea c.35- 
Glanv.li.z. cap. 2+ 
& lib. 14. cap. 8. 
W. 2. cap. 13. 

22 E. 4. fol, 22, 


w1Tlib. 3, 
fodl/x-#1./Brit.c. 1. 
fol. 3- Bletali. I» 
cap, 18.25, 
2s Af. 97,98,8c. 
3H. 7.cap. 3- 
Stamf, 11. co. 64. 
116; 119. 

19H, 6. fol. 47+ 
W.3.c.13. 1E.3- 
Stat. 2.Ca. 17+ 
1E.4.3.1R:3. 
CaP. 4. 


. And aCommon Perchant being-choſen a Cozoner, was removed, foz that he 

-* :1By the ancient Law he onght tobe a Knight, honeft, ioyall and ſage; 'Ee 
{me es > > > 9s ore Foz this was the poticy of pzuvent 
antiquity, that. Dfficers vid evergive a grace to the place, and not the place 
onely grate the Dfficer. 53% Us - wid 8g 43 HE 7 $a pts 
-7;Wut what authozity had the Sheriff in Pleas of the Crown befoze this'Staz 
tutsz! This appearethbyGlanyill, that the Sheriff in the Tourn; (foz that is 
fo be intended) helv plea of theft; foz he ſaith , Excipicur crimen fagti, quodiad 
Vicecomitem pertiner;'& in Comitatibusplacicatur, -WBut he mapenquire of all 
felonies by the Common Law, ercept the death of man. 


: *; Andwhat authezity hadthe: Cozoner? the ſame authozity!he'now hath, in 


caſe when any man comes to violent oz untimely yeath,ſuper vilum corporis,&c. 
Abjurations and out-lawates, xc. appeals of deaths by bill, xc. Thts authozity 
of the Cozoner, viz: the Cozoner ſolely to take an indictment bore Ccorpo=. 
ris, -andto take an appeal, and to enter the appeal, and the Count remaineth 
to:this bay. But He can pzocevno further, etther upon the indictment o2 ap- 
peal;but fo deliver them over to the Juffices.''And this is ſavedito them by 
the ®tatute of W.x. cap. 10, And this appeareth by all our vid Books, 25xk 
caſes, and continuall experience. : $149 i BEV 33.3 | 

-And foz the further authozity .ofthe Co2oner in cafe cf Vith treaſon, ſe the 
Book of x 9 H. 6. fol. 47. and conſider well thereof. | TUM 

But theauthozityof the Sheriffto hear and defermine theft, 02 other felo- 
nies,bythe Common Law, (ercept the death of man) in the Tourn, is wholly 
takten'away by this: Statute ; howbeit his power to tabe indinments of fe- 
oY j other: miſ-deeds' within: his jurtsdiction , is not:taken away by 
f ts >. , TESTS ; 


Ke} oP 40 7 WR 


g quis tenensde nobislaicum feodum moritur, & Vic 
vel Balivus noſter oftendar literas noftras patemtes de ſum- 
monitione [noſtra] dedebito, quod defunus nobis debuitr : 


_—_— 


 liceat Vic velbalivo noftro attachiar', & imbreviare omnia 


Ockham Regiſt, 
281. b. 

17 E. 3-73» 

27 E. 3. 88. 

29 E. 3-13. 

41 B. 3. 15. 

41 E.z.cxccut.z8, 
4 E. 4.16.F.N.B. 
28.b.z3 H.8c.39. 
See before cap, 8. 


bofia & catalladefuncti inventa in laico feodo ad valentiam 
ipſus debiti, per viſum & teſtimonium legalium homi- - 
num, ita tamen quod nihil inde amoveatur, donec petſol- 
vatnobis debit” quod clarum fuerir, & refiduum relinqua- 
tur executoribus ad faciendum teſtamentum dtefunt'”, Er 
11 nihil nobis debeatur ab ipſo,omnia caralla cedant defun&t': 
ſalvis uxori cjus, & liberis pueris ſuis, rationabilibus par- 
tibus ſuis. ; 


By this Chapter thzee things are to be obſerved, Firſt, that the Ling by his 
pzerogative ſhall be pzefe: redin ſatisfactionof his debt by the Erecuto2s bcfoze 
any other. Decondly;ttat if the Erecutozs have ſafficient fo pay the Kings'debf, 

| the 


Cap.19. Magna (harta. 


the heire that is to bear the conntenance, and {if in the ſeat of his anceſtor, 02 
any purchaſer of his lands ſhall not be charged. Thirdly, if nothing be: .owing 
to the King oz any other, all the chattells ſhall go to the uſe of the dead, that 
is, to his Executo2s o2 Adminiltratozs, ſaving to his Wife and Children their 
roaſonable parts, which is confilium, and not przceptum ; and the nature-of- a 
ſading regularly is, to ſave a fozmer right, and not to give o2 create anew, and 


33 


therefoze where ſuch a cuſfome ts, that the Wife and Childzen ſhall have the Mirror cop.c.s. 2. 


Writ de rationabili parte bonorum, this Stafute ſaveth if. And this Writ doth 
not lye without a parficylar Cuſtome ,.fo2 that the Writ in the Regiſter is £1.50.b. 
Cap. 50. 
Regilt. 142. 

34 E. 1. detinew 
60.1 E.2. —_ 
I7 E.2.ib. 58, 
30E. 3.2.26, 

31 E. 3. rhder 6., 
39E. 3.6.10, 
17 E.3.17.40 E. 
3. 38. 3 E. 3.det. 
I56.1E. 4.6. 

7 Ec4.21.1;3H.4, 
SEVeT. 39, 

a 
nab. parte Bro.6. 
mall Ls. fol.61, 


grounded upon'a Cuſtome,” which (as hath bien ſaid) is ſaved by this Ac. 
- ;But that.it was: never. the Common law ( though there. be great. variety in 
boks) hear What Braoh ſaith, who w2ote ſon after this Act , Neque uxorem 
neque liberos awplius capere de 'bonis defunRti patris yel yiri mobilibus,' quam fuc- 
rit eis ſpecialiter relium, niſi hoc bt de ſpeciali gratia teſtacoris, uepore fibene me- 
rict in cjus vita fuerint, &c, yix enim inyeniretur aliquis civis. qui in vita magnum 
quzſtum faceret, fi in morre ſua cogererur inyitus bona ſua relinquere puteris indo- 
Ris yel luxurioſis, & uxoribus male meritis : & ideo- necef{arium elt yalde, 

11lis in hac. parte libera facultas eribuatur. Per hoc enim tollet maleficium, animabic 
a4 yirtutem, 8 tam uxotibus quam liberis bene faciendi dabir occafionem, quod qui- 
- dem non fieret, fi ſe ſcirent indubitanter certam partem obtinere etiam fine teHato- 
ris yoluntace. 

ut the adininiffratozs of a man that dyes inteſfate, o2 cxecnto2 of any that 


lanvil 
20. Bratton |. 2, 


ib, 12. 


Fletal. 2. 


makes no diſpoſition of his whole perſonall eſfate,gods,debts and chattells, the Note, the reaſon 
Adminiftratozs oz Erecuto2s after the debts paid, and Will perfozmed, ought hereof maketh a* 


not to take any thing to his oz their own uſe, but ought, though there be-no par- 
ticular Cuſfome, to divide them, accozding fo this Statute ; and the ſaid anci- 
ent and latter authozities (then which there can be no beffer direction.) may 
guide them therein : and this right doth this Statute of Magna Charra ſave by 
theſe wozds, Glyis uxori & liberis ſuis rationabilibus partibus ſuis. Do as though the 
Statute doth give no Action, yet their parts are ſaved hereby, which by Glan- 
vile and other ancient Authozs appear to belong fo them; and the Erecutoz 
o2 Adminiſtratoz ſhall be allowed of this diftribution accozding to this Dtatute, 
upon his account befoze the D2dinary. 


CAP. XIX. 


a) brogp Conſtabularius vel ejus Baliyus capiat blada, vel 
. Nalia caralla alicujus, qui non fitde villa ubi caftrum ſu- 
um ſitum eſt, niſi ſtatim reddat denarios, aut reſpe&tum inde 
habere poſlit de voluntate venditoris : Si autem de villa illa 
fuerir, infra quadraginta dies precium redd'. 


gainſt  perpetai< 
ries. : 


Yere alſo it appeareth, that in this Chapter Conftabularius is taken? Ca- See W. r. cap, », 
ſtellanus: and this taking by Catelleins, though the Caffel was kept foz the de- & 31. 


fence of the Realm, was an unjuſt oppzeſſion of the Subject : and this erpzeſly 
appeareth by the Mirror, Ceo que eli defendu a Conſtables a preader le autrez de- 
tend droit a touts gents de cy que nul difference parenter priſe dautrui mavgre 


ſoefi & robbery, lequel cel priſe ott de chivalls, de vitaille, de marchandife, de ca- 
S autres manaers de biens. And this appeareth alſo by Flera,l. 


riage, de oftiels,ou neg 
2. cap.43. Quia multa grayamina multis inferuntur per diyerſas diſtriiones, quz 
quidem ſab colore priſarum adyocantur, 8c, inhiberur in Magna Charts de _ 
c1DUs, 


\y 


Mirror cap. 5.$-2- 


34 Magna (Charts. Cap: 20,21; 
aus, BE. tt0 purveyance Yall be taken, bat only fex the houſes of the King 
23 846. 3p. . like Advts wholly faken away, gay 


is. Attn tht. 


—. 


CAP. XxX 

Nous Conſtabularius diftringat aliquem Militem ad 
+ Vdandum deniariosprocuſtodia caftri, fi ipſe cam facere 
voluerit in propria perſona ſua, vel per alium probum homi- 
nem faciat,ft ipſe cam facere non poſlit, propter rationabilem 
catfar. Er f nos abducerimus vel miſerimus eum in exer- 
citum, {it quietus de cuſtodia caftri, ſecundum quantizarem 
termporis quo per nos fuerit in exerciry, de feod'pro quo fecic 
ſervitium in cxercitu. 


4 Pere  ——_— ts faken fn the fozmer ſenſe : ſ& the ficft part of the In» 
itures, SeR. 96. | 
Flera lib-2, ca, 44, Wee this Act in Flera : Andnote, this Ac (conſiſting of two bzanches) ts 
the Inſtic, 96. that ts, fo keep a Tower, oz a Gate, oz fnch like of a Calfle in time of Uarre, 
eye vere either by htmrelf, oz by any other ſnfficient perſon foz him, and in 
hisplace. And ſome hold by ach ſervice as they cannot do it in perſon,as Patoz 
and Commonalty, and Chapter, Biſhops, Abbots, 4c. Infants being 
purchaſers, Women and the like, and therefoze they might make a deputy by 
= of the Common Lawv. If two joynt-tenants hold by (ach ſervice, if one of 
them perfozm, it is ſiffi:tent. 

Foz the ſecond, if ſuch a tenant be by the King led o2 ſent to his holk in time 
of warre, the tenant is 2rcuſedand quit of his ſervice foz keping of the Caſtle, 
either by himſelf o2 by another,during the time that he ſo ſerves theKing in his 
hoſt; fo2 that when the King commandeth his ſervicein his hoft, he diſpenſeth 
with his ſervice by reaſon of his tenure, foz that one man cannot ſerve in per- 
ſon in two places ; and when he ſerves the King in perſon in one place, he is 
not bound to finde a deputy in the other, foz he is not bound to make a deputy 
but af by geekure : and this is alſo declaratozy of theancient Common Laws 
See the firlk part ofthe Infticuces 11:15 121, | 


444.44 444... a@/@iDp©@c-c£z.. cri... to tt 4 OM. Sdn ett tt Mc th. het ith tt. Matt tt. that. FP" VP 
—_— 


CAP. XXI 


W145, verb. & Nas Vicecomes, vel Balivus nofter, vel aliquis alius,ca- 
TY: plat _ os vel carectas alicujus pro cariagio facicndo, 


Artic. ſuper chart, 


Giþ. 2 nifa reddat liberationem antiquitns Ratutam, ſeilicet prouna 
cgiſt, fol. 98. 9 


Bracton li. ,fol. carecta ad duos equos dece denarios perdiem, & pro caretta 
A 1 o - * af : 
33:36,28  Adtres ©quos quatuordecim denarios per dic. Nulla carecta 


aps <20. dominica alicujus perſonz Ecclefiaſtice, vel militis,vel alicu- 


Jus 


Cap.21. Magna Charta. 35. 
jus Domini, per balivos noftros capiatur, nec nos, nec balivi 
noſtri, nec alii, capiemus boſcum alienum ad caſtra, vel ad 
alia agenda noftra, nifi per voluntatem illius cujus boſcus 


ille fuerir. 


his Chapter conlifteth of thzee bzanches : the firlt ſefteth down the anct- 
ent hire 02 allowance foz the carriage fo2 the King ; the ſecond ſetfeth down 
who are exempted from that carriage ; the third, concerning purveyance of 


wood. | 
Foz the firſt; the carriage muſt be taken fo the King and Nucn only, and w.c.cap.r. & 32. 
fo2 noother, implied in theſe wo2ds , Nullus Vicecomes vel baliyus noſter: and 36 E.z. cp. 2. 
this is explained by divers other Statutes, and by our Books, 36 1.6, CaPe3- 
The hire oz allowance is certainly erpzefſed, as anciently due, Reddat libe- On one ar 
rationem antiquitus taturam ; ſo as this alſo is declaratozy of the ancient nades<1.eoi = 
Law: and the hire o2 allowance oughf to be patd in hand, foz the Statute ſaith, 7 H. z.cic. Waſt; 
Nullus capiat, 8c. nifi reddat, &c. 
HR this liberatio antiquitus ſtacuta, is, (as it appeareth by this A) per diem, 
£ day, 
Aver-penny, and avyeragium, are wozds common in anctenf Charters, and 
fignifie to be fre from the Kings carriages cum ayerus; and this is meant where | 
it is ſaid, Aver-penny» hoc eſt, quietum efle de diyerfis denariis pro * ayeragiis Raſtall * i, carra- 
Domini Regis, giis cum averiis. 
Fo2 the ſecond bzanch; No demean, oz p2oper Cart foz2 the neceſſary uſe Ww. x.cap.1. 
of any Eccleſtafficall perſon, o2 of any Knight, oz of any Lozd, fo2 oz about 14 E. z.cap.1. 
the demean Lands of any of them, ought to be taken foz the Kings carriage, * *-<#P-3: 
but they are exempted by the ancient Law of England from any ſuch car- -— 
riage, 6. Eleta lib. 3 
This Statute erfendeth not fo any perſon Eccleſiaſfical, of what eſtate, caP-$, ; 
_ 02 —_— ſoever ; and this was an ancient pzivilevge belonging to ho- 
p Church. COSTS ; 
Alſo it extendefh to all degrees and o2ders of the leſſer and greafer Nobilify 
o2 dignity ; as of Knighthood, Dukes, Parqueſſes, Earles, Uiſcounts, and 
Warons : foz albeit there were no Dukes, Parqueſſes, oz Uiſcounts within 
Hagen at the making of the Statute ; yet this Statute doth extend to them, 
foz thep are all Domini, Lozds of Parliament, and of the Barony of England : 
and this alſo was an ancient p2iviledge belonging to theſe o2ders and dignities. 
Andall fhis concerning the Eccleſiafficall andtempozall State was (amongſt 
other things foz the advancement and maintenance of that great peace-maker 
and love-holver, hoſpitality) one of the ancient oznaments aid commendaft- 
ons of the kingdome of England, | wa : | 
The third bzanchis, That neither the King, noz any of his Baylies 02 Þi- W.r. cop.r.& 32; 
niſters, ſhall take the wadof any other fo2 the Kings Caſtles,o2 other neceſſa- Sec 25 E.z.ca.6. 
ries to be done, but by the licence of him whoſe wood it is. And all Stafutes 35 78. cap. 17. 
made againft this bzanch (amonglf others) befoze the Parliament of 42 E. 3. : gyro = "y 
are repealed : And this bzanch amongft others hath (as hath been ſaid) ben H = Ap 8. Pl. 
confirmed, and commanded to be put in erecution af 32 Seffions of Par- Com. 322. 
liament, - And ſo it was reſolved by all the Judges of England, and Barons of ,. x. ,. cap.t. 
the Exchequer, Mich. 2 Jac, Reg. upon mature deliberation ; and that the Mic.z Jaxeſolved. 
Kings Purveyoz could tgke no Timber growing upon the tnheritance of the 2* H-4.fo.28.No 
Subject, becauſe it was parcell of the inheritance, no moze then the inheritance Pirroancet | 
if ſelf. Whereof the King-and Counſell being infozmed, fhe King by his Pz0- BG —_ 
clamation, by advice of his Counſell, under the great Deal, 23. Aprilis,anno 4. ricance. 
declared the Law to be in theſe wozds : Firſt, when We were informed, that fome Sex 47 E.z-fo-18. 
inferiour Minilters: had preſunied to go ſo farre beyond their commiſhan , as — ie A's 
they haye adyencured, aor onely to take a” 2 growing, which a for repunion of 
parcell Galais. 


% 


36. Magns Charta. Cap-22. 


parcel of OurSubjeRts Inkerirance;, was never intended-by, Us tO be taken with. 
our the good will and full conſent of the owners ; bur have accuſtoned allo co 
rake greater quantities of proviſions for Our houfe and Stable thenever came, or 
were needfull co Our uſe, &e. As by the faio-Peoclamation bearing date 23. 
Aprilis, anno 4 Jac. Reg. appeareth, And divers Purveyozs were accozding 
to the ſaid reſolution of the Judges puniſhed in the Star-chamber,fozpurveying 
of Timber growing, without the conſent ofthe Dwners. 
Boſcus ts atranctent wozd uſed in the Lawof England fozall manner of wwd, 
and the Icaljan uſeth the wozd boſco tn the fame ſenfe, andthe French bois, ac- 
covinnly. Boſcus is divided into two fozts, viz. high-wwd ; havt-bois, 0; 
timber, and Coppice-wood ( ſo called, becauſe if is uſually cut) oz under-wod, 
Þigh-wed is pzoperly caltedSakus, Quia arbores ib+ exiltuntin altum, If is cal- - 
Flerzubi fupra, yep in Flera, macremium. | Seb 
PI, Com. 236, © The Common KLawhathfo admeaſaredfhe Pzerogative offhe Ring, as he 
cannot take, noz pzejudicethe inheritance of any, and (as hath been faid) a man 
hath an inherifance in his woods, | 
And fe the Statnte of Marlebridge, Anno 52 H, 3. Magna Charta in fingulis 
teneatur, tam In hiis que ad regem pertinent, quam adalios, and 2r other Dta- 
tntes, ©o as all pzefence of pzerogative againff Magna Charra ts taken 
away. : 
34 E. 1. Vet. & hereafter the erpoſifion of the Statute De callagio, Anno 34 E. r, & 


—_ _—_ de prifis, Antio 18 E, 2, vec. Magna Chara, fol, r25. 1. part. 


Marlebs. cap. 5. 


at — 


CAP. XXII. 


NC non tenebimus terras illorum qui convict fuerine 
L Ndefelonia, nifi per unum annum & unum diem, & 
runc reddantur terre illz Dominis feodorum, 


; Xhis appeareth by Glanyill fo be due to the King by his ancient Pzeros 
=o li. 7-17- native; foz be ſaith, Sin autem de alio quam de Rege tenuecitis qui Þ. opas 
| eſt; yel defclonia conviftus, tunc quoque omnes res ſux mobiles Regis erunt, terrs 
quoque per unuch annum remanebic in manu Domini Regis; elapſo auceni anhogterra 
exdemn at retum Dominum, ſcilicer ad ipſum de cujus feod eſt, reyertetur, yerun- 
tameti cam domotuni ſubyerfione & arborum excirpatione. | __ 
This Chapter of Magna Chart doth expreſſe that which doth belong fo the 
Ser 4 King, viz, the year and the day, and omit the Waft, as not belonging to him ; 
©. -, andthis is notably explained by ouranctent Boks with an nnifozme conſent. 
Bratten lib, 3. Bra@on treating of the year and the vay in this cafe due to the King, ſaith, 
fol. 129;& 137- . Ged que f{rcaufx quare terra rewanebir in manibus Domini Regis ? Videtur quod 
Þ Soda talis eft; quia reyera,cum quis conviRtus fueric de aliqua felonia, in poteſtate Domi= 

ni Regis erit, proftcrnendi zdificia,excirpandi gardina,& arandi prata: & quoniaiy 
hvjuſmodi yerte:entur in grave damnum dominorum , pro communi ucilitate pro= 
| Neta, ©  Viſkit fujt, quod hujtiſmo pwnnes Wop & prara remanerent, & quod Domj- 
Proviſum fuit. ns Rex proprer hoc haberet commodiratem rotius terre Ulius per unum annum' & 
| cnvtii diem, & fic otohia cum integritatereyerterentur in manus Dominorum Capi- 
talium? hufic autem' petitur ntrumgque; s, finis pro termino, & fimiliter pro vaſto; & 

non' video tationem quare, Src. ahnfhn | 
we Ke AndBeitron treating of this very matter;faith,Lour biens mobles ſont lesnour, 
Brittok eap.5, & lour heirs diſherit;8 voilons aver Jour tenements de qui que unques ſont tenuszle 


fol 145 an & 16 ſout, iſſiat quelour hericages demOurgeat un an & vn jour in noſtre maine; 
age vs | fi 


Cap. 22.  AagnaCharta. 


6 que nous ne faiſons eſire. perie les tenements, ne gaſter les hoy, nearer les prees, 
ficome lenſoloir faire in remembrance des felons atraints, &c. | 

Flera ſaith, Si autem utlagati yel alli conyiRti cerram liberam habuerint , illa 
Natim capienda eft in manus Regis, & per unum annum & unumdiem tenend, ad 
capicales Dominos poſt illum terminum reyerſura:8 hoc habecur ex Staturo Magnz 
Charcz, quod tale eſt,Nos non tenebimus terras illorum qui conviRti fuerint de fe- 
lonia, nifi per unum annum & wm, diem, & tync redgþpncur terrz illz Dominis 
feodorum, Cauſa verd talis termint Regis, quia in ſfignum feloniz olim proviſum 
fuit, quod zdificig; talium proſternencur in terram, extirpeptur-gardina, ararencur 
praraz eruncarentur boſti; & quoniam hujuſinodi yerrerentur in grave damn da- 
minorum feadorum, pro communi utlicate proviſym ful, quod hajuſtnodi ra & 
oravia ceffarent, & quod Rex propterea per annum 8 diem rotius terre commodita- 
rem perciperet) ſecus autem fi terra non eflet eſchacra Dominorum, poſt quem'ter- 
minum Dominis propriecariis ogy abſque vaſto vel deſtruQione reyerterentur. 

The Mirror ſpeaking ofthis Thapter faith, Le poinedes rerres aux felons tener 
per un an,elt diſufie,car p Is ou le Roy ne quilt ayer q te gaſt de droit,ou lan in noſ- 
mede fine, pur (abver le fiet de nga les Miniſters lo roy ambidenc 
Upon all which it appeareth, that the Kung ozigtually was tobave ug benefit iu 
this caſe,vpon the attainner of felony, where the free-land was holden ofa Quh- 
jec, but anely in deteffatian of the crime , Ur pazoa ad payeos, merys ad oranges 
peryeniat, to p:oltrate the hoaſes, fo ertirp the gardens, fo eradicate his wads 
and fo plow np the meyows of the felon ; fo2 ſaving whereof, &-pro bono publico, 
the Loads of whom the Lands were halden, were contented foy@ldthe lands to 
the King fo2 # year anda vay;and therefoge yet only the Walk was juſtly omit: 
tedont of this Chapter of Charta, but theroby it is ehaged, that after 
the year and day the laud thall be rendzed tothe Lozy of the fc, after which no 
Wakſt can be done, - = oh oe SM be | 

"And where the treatiſe of Pcaroguciva Regis, made in 17 E,z. ſaith, Er poſt- 

quam DominusRex habueric annum, diem & yaRum, tynF reddatur tenengentym 
itlud capicali Domino feodi illus, nifi privs faciat finem pro anno? die et yaſto, 
Which is ſo tobe expounded, that fozaſmuch as it appearethin the ſaip9ld bwhs, 
that the DEicers and Pinifters did demand hoth foz the Walt, ank foz the 
year and day, that came in lieu thereof, therefoze this Zreatiſe named both; 
not that both were due, but that a reaſonable fine might be paid foz2 all that 
which the King might lawfully claim. But if this ac of 17 E.z, bg againſt this 
Þbzanch.of Magna Charca, then is 1t repealed by the ſaidad of 42 E. z. cap.r. 

Pereby it alſo appeareth, how neceſſary the reading of ancient Authozs is 
foz underffanding of ancient Statutes. And out of theſe old Boks you may 
obſerve, that when any thing is given to the King in lien oz ſatisfaction of an 
ancient right of his Crown, when once he is in poſſeſſion of the new recom- 
pence, andthe ſame in charge, his Dfficers and Pinifkers will many times 
demand the old alſo, which may turn fo great pzejudice, if if be not duly and 
diſcreetly pzevented. ; | 


C Non tcencbimus terras. 7 Af there be Load,Peſne, and Tenant, 
and the Peſne is attainted of felony,the Lozd Paramounr ſhall have the Peſ- 
nalty p2eſently. Foz this pzerogative belonging tothe King ertends only fo 
the Land which might be waſted, in lieu whereof the year and day was 
granted. 1 

And thts is to be underffad when a Tenant in fe-ſimple is aftainted, foz 
when the Tenant in tail, oz Tenant foz life is attainted, there the King ſhall 
have the pofits of the Lands during the life of the Tenant in tail, oz of the 
Zenant foz life. 


_ | Convidti fuerint.] yere Convidiin alarge ſenſe is taken fo2 Ar- 
tinAi, Foz the nature and trueſenſe of both theſe wo2ds,ſee the firlt part of the 
Inſtitutes : and likewiſe foz this wozd felony there. 
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Fleta li.r, cap.28, 
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Magna Charta. Cap. 23; 


' © Defelonia } put be underſtood of all mannerof Felonies puniſhed 
by death, and not of petit larceny, which notwithſtanding ts felony. 


—_— _ mn" 2 S » 


| — 
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CAP. XXIM 
Manes Kidelli deponantur de cztero penitus pet Tha- 
meſiam 8& Medewcin per totam Angliam, niſi per co- 

ſteram maris. 


Rex, &C. Noverits n0s, pro communi #tilitate Civitats noſtre Lon- 


Feb.Anno 11H.3 don” &r totine Regni noftri, conceſiiſſe & firmiter precepiſſe, ut emnes Ki- 


delli qui ſunt in Tamiſie vel Medeweia, ubicunque fucrint in Tamiſia 
wel in Medewtia; amoveant', & non de catero Kidelli alicubi mens in 
Famiſia vel in Medeweia, ſuper forisfaitur decem libr” fterlingoram : 

nietum etiain Elamavimis omne id quod cuſtodes Turr noſtre London! 
anuuatim percipere ſolebant de predicts Kidellis, Quare volumus & 
firmiter pracipimus, ne aliquis cuſtos prefat' turr aliquo tempore poſt hoc 
aliquid exigat ab aliquo, nec aliquam demandam, aut gravamen, fe, m0- 
lefiam alicui inferat occaſione predifforum Kidelloraum ; ſatis enim nobis 
conftat, & per fideles noftros ſufficienter nobss datum eft intelligi, quod 
maximum detrimentum & incommodum preaitte Civitati London”, nec 
zon & toto Regno noſtro, occafione pradittforum Kidellorum perveniebat, 
Qued ut firmuns fabile ac! ag imperpetuum, preſentis pagine 
inſcriptione & ſigilli noſtri appoſutione communimus, ſicut carta Domini 
Regis Fohannis Patris noſtri, quam Barones noſtri London" inde habent, 
rationabilit teftat”, | | 


_ Kidell:.] Kidelsts a pzoper wozd fo2 open Weares whereby fiſh are 
ca +. 

It was ſpecially given in charge by the Juſtices in Eire, that all Juries 
ſhould enquire, De hiis qui piſcantur cum Kidellis & Skarkellis. 

And it appeareth by Glanvill, that this pourprefture was fozbidden by the 
Common Law, fo2 he ſaith , Dicicur autem purpreſtura, vel potpreſtura, proprie, 
quando aliquid ſuper Dominum Regem injulte occupatur, ut in dominicis Regis, 
vel in yits publicis obſiruQtis, vel in aquis publicis tranſverfis 4 reRto curſu, vel 
quando aliquis in Ciyitate ſuper Regiam plateam aliquid zdificando occuparerit , 
& generalicer, quories aliquid fir ad nocumentum Regit renementl, vel Regiz viz, 
- _—_— ; andevery publick River oz fTreame is alta Regia via, the Kings 

gh-way. | 

| Pourpteſture cometh of the French wozd pourpriſe , which ſignifieth a cloſe 
02 incloſure, that is, when one encroacheth, oz makes that ſeverall to himſelf, 
which ought to be common to many, $ | 


C4? 


Cap.24 _'Maygna(harta. - W 
CAP. XXIV. 


: " I. vos 0 - 8 Mi Py : 
B Reye quod dicitur Precipe in capite, de czteronon fiat —_— fs 4 


alicuidealiquo libero tenemento, unde liber homo per- 3:3. 414-b. 
. R iſtr. 4. 3 E.2, 
dat curiam ſuam. at _ 6 oy - : 
38 E.3-1 x 
9E.}. 26. 
—  Ahisis foz refo2mation of an abuſe and w2ong offered fo the Lo2d of whom of N.B. F. ©, 
the land was holden ; and yet upon this Statute the tenant cannot plead, that 
the lands are not holden of the King in chief, fo2 two cauſes. Firft, fo2 that this 
Act was made fo2 the benefit of the Lozd of whom thts land is holden, and he 
cannot plead it,becauſe he is an effrang', and if one claiming fo be Lozd ſhould 
be admitted, another come in and pzetend the like, and ſo infinite. ©e- 
condly, thts Act ext tothe Chancery,foz the wozds be Breye,8c. non fiat, ſo 
in that Conrt the Writ is made : and therefoze when the Writ is granted in 
the Chancery, and refurned info the Court of Common Pleas, that which is 
by this Act pzohtbited inthe Chancery, exfendefh not to the Court of Common 
Pleas,and therefoze they cannot admit ofſuch a plea, Now the tenant, left he 
concluded, muſt take the tenure by pzoteffation, and the King though he be 208. 3. etoppal 
not party tothe Recozd, yet ſhall he take advantage of the Cffoppel, foz he is 557-22 8. 3. 27. 
ever pzeſent in Court. | 40 B. 3-30 

And fince this Statute, no man ought fo have this Urit onf of the Chance- 
ry upon a ſuggeſtion, but oath muſt be made befoze the granting thereof, that 
the land is holden of the King in Capire. 

| D& Mich, 4 E.1, de banco Rot. 114. Norff. Barth. de Redhams caſc, foo terris Mic. 7 E. 1. in 
In curia cowitis Warren apud Caſtleacre, notabile recordum ſuper hoc Statutum, banco, rot. 65, 
Per breye przcipitur Juſticiarlis quod inquirantyfi terrz tenentur de Rege in Capite, _ + 06 ; Perer 
Se the Writ in the Regiſter, 4. b. by which Writ power is given to the Ju **7* #* 
ſices, that if it may appear fo them that the landis not holden in Capice, then 
that the plea be holden in the Lozds Court,accozding fo this Dfatute. And foz 
that the demandant Peter Grellye confeſſed that the lands were not holden of 
the King in Capice, but of Edmond bzother of the King, thereupon the entry 
was, Ideo Perrus perquirat fibi per breye de refo par' in curia ipfius Edi yerſus R. fi 
yoluerir, Mich. 14 E.1.Rot,48:Som.acc.Regiſt.to,4.b.8& 6.2. 

And the Lo2d of whom the land ts holden, ſhall upon this Statute have his , ., -.. F 
Crit of diſceif againlt the Demandant, which hath recovered by default, and ye. N. 8.: = : 
recover his damages; but the Recozd of the judgement ſhall Tandin fozce { and F. N.8. 98.n. 
concerning the concluſion of the tenure, the Lo2dthal have remedy againſt the 
King by petition of right. But if the recovery be given upon ftriall againff the 
tenant, then the tenant hath concluded hinrfelf foz the tenure, becauſe his pzo; 2*ihe ffi part 
teffation cannot avail him, when his plea is found againſt him : But the Lozd (7, 
may have in that caſe his action againff the tenant, and his petition of right to x7 x. 3. 31, 26, 
the King, to be reffozed to his Deigniozie, and by that means the tenant hin- 37, 5s. 


ſelf may be rfieved, 32E, g. Avonry 
k 113.46 E. 3. pcs 


T Breve.}] Dicicur ideo breve, quiz tem de qua agitur & intentionem D ONg 

petentis paucis yerbis breviter enarrac, ſicut facir regula Juris, quz rem quz eſt Bra&lib.z.f.r:4. 

breviter enarrat. | a I2, nu. z. & 
Brevequidem cum fit formattm ad fimilicudinem regulz juris, quia brevyiter & yay 5.fol.q13.C- 

paucis verbis tnrentionem profereatis exponit & explanat, ficuc regula juris tem quz Rs 

eſt breviter enarrar, | | A PP 
And Fleca defines a Uris totidem yerbis, as Bracton hath done. $ dicumrar crians 
There is a great diverſity between a Writ and an Action, (althoigh by bcevia. 

ſome 


5 _ 
| Magna: (harta. Cap:24.. 
ſome they are ofte confounded) which will beſt appear by their ſeverall vefini- . 
tions. EE. 1 : 
BraQen lib. 3+ AQtio nihil aliud eſt, quam jus-proſequendi in judicio quod alicui deberur, 
fol. 98. b. cap.,, And with Bratton agreth Fleta, dre : 
Flera lib. x.C. 26. ARtionihil aliud eſt, quam jus proſequendi in judicio quod alicui debecur » & 


4.0 


SAQio,& Sz; Ae- b . . "gs 
'M; 2, Quod naſcitur ex maleficio, yel quod provenit ex delifto, , vel.injuria, : 
Gong 2 7 And the Mirror ith, 'ARion neff aur” choſe que-loial demand de ſon dri, 


$ r. neſt, 
F | ARors ſont queux ſuont lour droit per pleint,&c. - - wo EL 
©0 as the firſt diverſity betw&en an Action anda Urit is, that an Action 
is the right of a ſuite, and the Writ is grounded thereupon, and the mean fo 
bing the demandant oz pl' to his right. | = 
- _ The ſeconddiverſity, A Writ grounded upon right of Action is ever in foro 
contentioſo; but ſo are not all Wrifs,foz that Writs are much moze large then 
Actions are, as hall appear by the diviſion of Wrifs. —_ | 
BraQon lib. 3, Df Writs grounded upon rights of Action, ſome be criminall, and ſome be 
Ceri, £ivill oz common. | 
cap. 16. -* SfCriminall, ſome be in perſonam, to have judgement of death,as Writs of 
appeal of death, robbery, rape, &c. and ſome to have judgement of dammage 
” the party, fine to the King, and impziſonment, as Writs of Appeal of 
a hem, &c. p | 
Glanvil lib.x.c.x. Df Writs Civill o2 Common, ſome be reall, ſome perſonall, and ſome mixt. 
- panes a ſup And of theſe ſome be oziginall, andall they go out of the Chancery; and ſome 
Re hw,  Jldicially and they iſſue out of the Court where the plea depended. Some Con- 
Plowd. Com. Ditionall, as Writs of Error, rediſſifi, &c, ſowe without condition; ſome retuz- 
37-&.  _nable, andſomenot returnable. And all theſe are warranted either by the 
Regiſt, 187. Common Law, o2 grounded upon ſome Act of Parliament. Which are ſo well 
known, as this little touch ſhall ſuffice, | ; 
BraR. 1. 5.413. bo Df Daiginall Writs, ſome be breyiaformata, and ſome ex curſu, ſome magi- 
Fleta lib.2. ca. fralia, & ſ#pius yariantur. t 
Regularly the Kings Writs are ex debico Juſticiz fo be granted to the Subs 
& Dier 23. Fitz. fect, which cannot be denied, andſome be ex gratia; as * ſpeciall liveries, and 
PENS. 38 >9. > Writs of Pzotections foz the ſafegard of t Subject, being in the kings 
© = 2” warreout ofthe Realm, | 
Jn nature of Commiſſions; as Writs of Error, of Oier and Terminer, of cle- 
' «ion of Knights and Burgeſſes of the Parliament, of election of a Cozoner, oz 
$-<> goo | of difrharging of him, of election of Uerderers , © De yentre 1nſpiciendo, * De 
« Regiſt. Tak viis & venellis mundandis» Regiſt. 267. of the ſuretie of the gad behaviour, oz 
Fiz. N.B. 185, Ofthe peace, * De odio & atia, Afſoctation, of. de admittendo in ſocium, of Si 
Regiſt. 206. mon omnes, and the like, Writs of Juſlices. | 
F,N.-B.v. Df Writs of Pracipe, ſome be quod reddat, as Urits of right, &c. debt,gec. 
Some be quod permitrar, as Writs De quod permictat. Dome be quod faciat, 
as De conſuerudinibus & ſeryitiis, De domo reparanda, And of Urits of Precipe, 
ſome contain ſeverall pzecepts, and ſome foint,and ſome are ſole, | 
Writs Pandatozy and extrajudiciall , whereof ſome be affirmative, and 
ſome negative. Affirmative, as calling of men fo the upper houſe of Parlia- 
ment fo be Peers of the Realm, De Comitat* commiſſis, Regiſt. 295. of Conge 
deeflier, licence to chuſe a Biſhop, Regiſt. 294. b. De Regio aſſenſu, Regiſt. ibid. 
Zo call one fo be Chief Juſffice of England, To call Appzentices of Law to 
bs be Serjeants, De breyibus & Rot, deliberandis, Regiſt, 295. De reſtitutione ſpi- 
es 6 ricualium,Regiſt, 294.b. Negative, as De non ponendis in aſlifis, & juratis,De ſe- 
Regiſt.29 al E.N. Curitate inyenienda, quod ſe non divertat ad partes exteras fine licentia, De too 
B.165.a.F.N.B. refidentia clerici Regis, De clerico infra ſacros ordines conſtituto non eligendo in 
85.2, Regiſt.58.b. gfficium, Ne fines capias pro non pulchre placitando. ; 
Artic, = _ Df Writs ſome are fo2 furtherance of Juffice, and fo2 ouffing of delayes, x 
hs 80 7-* topoced. As the Urit De procedendo ad judicium,that the Juffices ſhall not 
E, N.B. 240.d, ſurceaſe to do common right, foz no commandement under the Great Seale, 


petit 


Cap.25--- Magna Charta. 41. 


petit Seal,,o»meſſage from the Ring. D2* if the Judges of themſelves delay: « F.N.B. r53b. 


judgement, there lyeth alſo a procedendo ad -judicium. Again, there 1s a'pro-: ? E.3.ca.8. FE. 


cedendo in loquela, & ad judicium, after Aidof the King. A Urit de execu- an. 14 E- 3 
tione judicil. 5 PEE Rs Regiſt, f0.186, 
> Some fox advancement of Julftce nof fo pzoced. EN. B. x53. 


< Regularly Writs are directed fo the Sheriffs oz Co2oners, but in ſpeciall Regiſt.18.F,N.B. 


caſes to the party, o2 others. Lo'ithe party, as Writs of p2ohibitions, Ne excat po 
reenum, To others, as to Judges Tempozall, Eccleflaſticall and Civil, To coca brevis ae 
Serjeants at Armes, To the © party that hath the cuſtody of an tdiot.. To the audiendo, &c. 

© Paioz and Bayliffs, &c. id amovendam eos [ab officio, quouſq; inquitio fo- All Writs of ſu- 


zet de eotuin geſtu, * Liberate'theſaurario. & camerariis,theſaurarip & baronibiis. perſedeas, 


| Note of Urits of right (whereof the przcipe in Capite ts one) ſome h e lofe, _ _ _ » 


and ſome be patent, - : Q3 SE -* / /.+\. - 24. {ndebt not 
Urits of right returnable info the Court of Common pleas be patent, and cited in thar caſe, 


Writs direced info ancient Demeſne are cloſe; andthe reaſon wherefoze in Regilt.114,115. 


ather Courts ofthe Lozds the Writs ſhall be patent; 'is becauſe there is a (egoh ann 


clauſe in thoſe Writs, 8 nifi feceris, Vicecomes N. hoc faciat, ne amplius clamo- hibitions ad jura 
rem audiamus pro'defeAuirefti; Which claute 1s not in the other Urits : and regal. © - 
neceſſaryit is that ſuch Writs ſhould be patent that the Sheriff might take _ Tr 
notice thereof, - ts ave” 720 Z | 1 ++. ib, 226; b, 


Fe 1-0 » 
LÞx menſura viniper totum Regnum noftrum, &'una 
A meaſura cerviſiz,& una menſura bladi,ſcilicer, quarte- | 
rium Lond”; & unalatitndo pannorum tin&torum, ruffato- 
rum, & haubergettarum, ſcilicer, duz ulnz infra liftas; De 
Ponderibus vers fic ftcut de Menſuris; gh 


- Lhis ad.concerning Neaſures and Weights, that there ſhouls be one mea- Star. de 31 E. 1. 
ſure and one:weight thzongh England, is grounded upontheLaw of God. Non 24 E-3. cap. 32. 


_— , . "ISP "ae emindiize 27 E+ 3- CaP- 10. 
habebis in ſacculodiyerſa pondera, majus & minus ; non erit_in-domo tus modius 7 os, a 


major & minor: pondus habebis juſtum 8 yerum, & modius : #qualis exit tibi , ut 5. Norm, cap.16: 


multo. vivas.tempore ſuper terram, &c, And this hath often by authozity of Par- Deutr.2 5.v. r3, 
lament ben gnacted,but never could be effected: ſo fozcible is cuſfome concer- 14. 

ning multitudes, when if hath gotten an:head ; therefoze good Laws are timely 

fa be executed, and not inthe beginning to benegledged. ;//-//- -- 9! 5 iehe] Chad 

. Foz Weights and Peaſures, there are good Lawes made befoze the Con-/ 17 8 © 
quelt : In dimenſione & pondere nihil eftoiniquum, ab iniquirate verd: deinceps- 19; leges Will. 
quiſque temperet : Per commune concilium regni ſtatuimus,, qubd-habeant per uni+., Regis cone. 
yerſum Regnumnenſuras fideliſſimas, & Ggnaras, & pondera fidelifiima;t fignata, 
ficur boni predeceffiares Ratyerunts | 1. EE LEE NETY 

. = q Una latitudo pannorum, &c.]] True it is: that bzoad cloathes Mirror cap.5-S 2. 


were made, though in ſmallgyumber, at the-time, and long befwee this Statute; Men, f -- - 


but in the beginning of the reign of Edward3. the ſame came to ſq great perfe- «1: £-3.ap. 3. 


Qion, as inthe xx. year ofhisxeign, allmen were p2ohibited-to bzing'in-ipzi- 


- 


vily oz apertly, by himſelf. oz any other,. any clothes made-in any other; pla; 
ces, tc. Andfhis is. the wozthielt and richelt commodity of this Kingdome : 
{oz divide our..native commodities erpozted- into ten parts, and that which 
| comes from the theeps back is nine: parts in. vale of tha ten, and ſetfeth 


great 


_ 


Regiſt. 24125, 


f ib. 192, b. 193. 


4z Magna Charta. Cap.26. 


great numbers of people on wozk, Foz the bzeadth and length of Clothes, ſ@ 
many @atutes made after this fAd. 


=  COCOS 


CAP. XX/I. 


Ihil de cztero detur _ brevi inquiſitionis ab eo qui 
inquiſitionem perit de vita, vel de membris, ſed gratis 
concedatur, & non negetur. 


| 7 Brevi inquiſitionis.] That is the Writ de odjo & mis, anciently 
Mircor 62.5. $ 2. Called Breve de bono & malo, andhere of life andmember, which the Comman 
Regiſt. fol. 133. Law gave toa man that was impziſoned, though it were foz the moſt ovious 
ve 44-63 cauſe, foz the death of a man, foz the which without the Hings Writ he could 
Flea lib.1.c.23, NOt be bailed; yet the Law favouring the liberty and freedome of a man from 
25.W.1, cap. 11. impztſonment, and that he ſhould nof be detained in p2iſon untill the Juſtices 
Gloc. c,9.W.2. in Eire ſhould come , at what time he was to be tried, he might ſue out this 
cap. 29. Hill. 32 wzit of inquilition directed fo the Sheriff ; Quod afſumptis tecumcuſtodibus pla- 
qury _ citorum Coronz in pletio comiratu per ſacramencum proborum & legalium homi- 
5 H.7.5. num de &c, inquiras (inde appUlacur Breve inquiftionis) utrum A, captus, & de- 
tentus in priſona » &c. pro monte W, unde rettatus (1, accuſacus exiſtic ) . fic 
-odjo & gtia, &cy niſi indiftatys vel apprllatus fuerit coram Juſticiariis gokris uj- 
rimoicioerancibus i partibng ulkis; & pro Doe captus, & impriſonatus. Foz by the 
Glany1ib.14. ci, Cammoſt Law, / ip omnibus autom probe de felanla, foler accufatus per plegios 
dunitty pFecer m de placitp de. homjcidio, 'whi ad gerrorem liter ſtacururp eft, 
Jy is four things are fq be obſerved, 
I re Rp 
tlea Law, yet the DA L men 
any man, though accuſedof an odious and heinous crime, that it Nite him Ad 
Urit fo2 his relief. | 
Secondly, Jf he were indicted o2 appealed thereof befoze the Juffices in Eire, 
he could not have this Writ, becauſe this Writ was grounded 'upon a ſurmiſe, 
which could not be recetivedagainT a matter of recozd, 
Thirdly, Upon this Wrif, though tf were foynd that he wag accuſed de _ 
& atia»-ayd that he was not guilty, o2 that he vid this Adt ſe defendendo, v elper 
ems yo ; vet the dheriT by this Writ had no authozity to bailehim 
then the party was ta ſug a Writ de ia ballium, direcedfo: the Sheri, 
Pl LH E, = ubj whereby he was commanded , quod fi pradifus A, inveneric tibi x2 probos & 
legles homines de-comitatu tuo, &c, qui cum manucapiant habere coram Jultici- 
| arfis neſtris ad priman affiſam, &c. ſtandum, &c. tune ipſum A, &c. prediRtis duo- 
deciivicradas in battium. 
Laffly;that there. was a mean by the Common Law, befoze invifement 92 
appeal, to pzotec the innocent againft falſe accuſation, andto deliver him out 


. of poiſon. | 
fieth hatred, and atia-02 acix tn this Writ fgnifeth malice, be- 
TER ED , that is; eager, ſharps and crnell, 
Repleyann Gall haves gas without, any withrt pete od eq tenp of of heck 
©, and 

Mirror C.5. $ 2. the Mee falth thus, Le defence que fe fait del breif de or ag Aria, Et 
ne ſonChancelor ne eignont pur le breif granter,' fe doit extend a'touts breifs re- 

medivlc;8c le dir brtifoe doit ſolement extender a felonies de homicide, mes touts 


26ut 


felonies, & ne Colemene 3 in Appelcs, "ries en indirements, 


Cap.27. Magna Charta. 43 
ut this Writ was taken away by a later Statute, yiz. in 28E, 3. becauſe, 28 E.z. cs. 
as ſome p2etended,it became unneceffary, foz/that Juſtices of Aſſiſe, Juffices of _ Pl.Cor.zy. 
Oyer & Terminer and Juſfices of Gaole-delivery came at the leaſt into every {: N* Þ: 92 
County twice every year ; but within x2. years after the Statute, it was en- © 7 
acted, as often hathbeen ſaid, that all Statutes made againff Magna Charca (as 
the ſaid act of 28 E,z. was)thould be void, whereby the Writs of Odio & atia 8 
De ponendoin balum are revived, and ſoin like caſes pon all the bzanches of 
Magna Chart, And therefoze the Juſtices of Aſſiſe, Juſfices of Oyer # Termi- : 
ner and of Gaole-delivery have not ſuffered the Pziſoner fo be long detained, = the Staune of 
but at their next coming have given the P2iſoner full and ſpedy Juſtice, by hes 
due triall,without detaining him long in Pziſon : Nay they have been ſo farre 
from allowance of his detaining in Pziſon without due friall, that it was re- | 
ſolvedin the caſe of the Abbot of ©. Albon by the whole Court, that where the 8 1. 4. :8. 
King had granted tothe Abbot of S.Albongto have a Gaole,and to have a Gagle- 20 E. 4. 6. 
delivery, and divers perſons were committed to that Gaole foz felony , and be- 3'*-tir- forfeiture. 
cauſe the Abbot would not be at colf to make deliverance, he detainedthem in 
p2iſon long time without making lawfull deliverance ; that the Abbot had foz 
that cauſe fozfeited his franchiſe, and that the ſame might be ſeiſed into the 
Kings hand. . : 

Fo2 his committing to p2iſon is only fb this end, that he may be fozth-com- 
ing, tobe duly tried, accozding to the Law and cuſtome of the Kealm. The ** © + © 
Abbot of Crowland had a gaole, wherein divers men were impziſoned, and be- 
cauſe he detained ſome that were acquited'of felony after their fes paid, the 
King ſeiſed the gaole fo2 ever, : 

And it is p2ovided by the @tatute of 5 H. 4. that none be impaiſoned by any | a ke pray 
Juſticeof Peace but in the Common gaole, to the end they might have their $505. +11f” 
triall at the next Gaole-delivery, o2 Delſions of the peace. Vide cap.2g, chars Caſe. 

And ſome lay, that this Statute ertendeth to all other Judges and Juſftfices, $c< the Statuce of 
fo2 two reaſons, ' x. They ſay, that this Ac is but declaratozy of the Common ©!*< cap. 9. 
Law. 2. Ubi lex eſt ſpecialis, & ratio ejus generalis, generalicer accipienda eſt. 

Breye Regis De bono & malo is ſo called of the wozds De bono & malo,contai- - "= =p _ 
nedin the Writ. This Writ lay when A, B. was committed to. paiſon fo2 Roger Þ wildes. 
the deathofa man, the King did wzite to the Julfices of Gaole-delivery, Quod Caſ.. 
fi A. B. captus, 8 detentus in gaola przdia pro morte C.D.de bono & malo ſuper 5 the forme of 
patriam inde ponere yoluerit , & ea occaſione ( & non per aliquod ſpeciale man- this Writ at large 
datum noſtrum ) detencus fit in eadem tunc eandem gaolam de przdigo A, B. On 
ſecundum legem & conſuerudinem Angliz, deliberetis. Do as without quefion 
the oo” De bono & malo is not the Writ De odio & aria, as ſome have 

macined. \.. 

Note in thoſe dates the Juſfices of Gaole-delivery would not p2oced in caſe 
ofthe death vf a man without the Kings Writ : Foz in the ſame Kecozd it 
appeareth, that R, W. indiRatus de morce W.E, non culit .breye Regis de bogio 
& malo, ideo retornacur gaolz,. & fic dealiis, i = 


a. pl - ul . = * Ry 
_ by 


CAP. XXPII. 


I aliqui teneant de nobis per feodi firmiam, vel per So- 

cagium, vel Burgagium, & de alioteneant terram per 

ſervitium militare, nos rien habebimus cuftodiam here- 

dis, nec terrz ſuz, quzeſt de feodoalterius, occafjone illi- 

us feodi firme, yel Socagii, vet Burgagii, Nec habebimus 
G 2 


cuſtodiam 


———— 
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caſtodiam illius feodi firme, vel ſocagii, vel bargagii, nifi 
ipſa feodi firma nobis debear fervitium Militare. Nos non 
habebimus cuftodiam bared', vel alicujus rerrz quam te- 
ner de aliquoalio per ſervitium militare, occaſtone alicujus 
parvz Serjantiz, quam tenet de nobis per ſervitium , rcd- 


dend nobis cultellos, ſagittas, vel hujufmodi. 


44 


Sethe Sunny of ++: Pop feodi firmam.] Fe farme pzoperty taken is, when the Lo: 
EN. :*o, Upon the creation of the Tenancy referves to himfelf any his heirs etther the 
4FE. 3.15. | refit fo2 the which it was befoze letfen to farme, oz af feaft a fourth part of 
that farme rent. | | 
Brit, fot. 164.b Wut Britton ſaith, Fee farmes ſoar terres tenus infee, a rendre pur eux per ani. 
- va __ le veray value, ou plus, ou meins, andts called a fe farme, becaufe a farme rent 
Miccor c.1.6 37. tS'reſerved npon a grant in fe, Andregularly, as tt appearethbythis ac,lanzs 
**. * granted in fee farmeare hotden in ſocage,rmlefle an erpzeffetetmreby Knights 
ſervice be reſerved, as it appeareth hereafter in this Chapter, 


See the firſt part  Vel per ſocagium.] * Tenere per firmam Albam eſt tenere libere ia 


>» ga ſocagio. Vide in libro nigro ScaccatH,capite De officto clericorum de firma blanca. 
*Rot.caur, It ts commonly called b 


lanch Farme; Lucubrat Ockham, firma blanca, & vide 
12 H.z.m. 12. 1bj antiquum yerbum [dealbarl.] | 


Litt. ſeQ, 162, < Burgagium. ] ® the Cuſtumiet de Normandie cap, 52,and the Com- 
mentaries upon the lame. | 


Ibid. ſe, 103- « Perſervitium militare.] we le Cuftumicr de Norman,cap.33. De 
oard de Orphelines, fol. 49- and the Comment upon the ſame. 
Glany\li.z. cag. —Dhis Ac, as well concerning tennres in fee farme, focage and bargage, as 
© - bpliffleſerjanty, is deefaratozyvf the Common Law, and conftantly in nſe to 
this day, and n@deth nofurther explanation. 


bh. 9 A on adn = A, 
ES — ——— 


_ CAP. XXﬀ/11. 


NE balivns de cztero ponat aliquemad legem mani- 
feſtam, nec ad juramentum ſimplici loquela ſua, fine 
teſtibus fidelibus ad hoc inductis. 


Mirrorcap.5.'$2. @he Mirror freating of this Chapter ſaith, Lepoint que defend que nul Bay- 
Flera li. 2. cap. 56. Jiffe mer frank home a ſerement ſans ſute preſent, eft incerpretable en ceſt manner, 
ue _ 3 - Que nul Juſtice, nul Miniſter le Roy, ne auter ſeneſchall ne bailif ne eic powers 
007065 wieder fridlt _ a ſ6tehhetfabtey/ ſans . Commandetnage te Roy; ne puit ref 
Flera ubi ſupra, ClvEaſcans teſtmoignes, que teſtmoignentle monttrance eftre veray.  £ 
Vide Ver. Mien. By this it appeareth, th f mes this ky or d/ry in ons Act is compehen- 
Chon, art b_ ded -ebery I 2, Binik e of the King, ward and iffe. l 
r. Hibern. 68.b. [Looney OPS: She ID 5; 5 22085 
creme, = A] Sinnplici loquEla ſua.) ga as Bragan faith, You frples pes 
ſed. 248. probutionen facie; "set praſumprionety Inducic 3 Trem non per ſeam, que fieri 
Bra&.1.5.f0,400.b $3 | | poreſt 


Cap.z9. 


poteſt per domeſticos & familiares, ſea enim probationem non facit, ſed leyem 
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inducic przſumprionem, & vincicur per probarionem in contrarium, & per defenio- 


reth by Glanyill , that the defervant onght to make his KTaw 
I2, nan Aitb fo it appeareth bya jubrement in the fame pear any ek that 


this greaf Charter was made, foz there, int debt the defendant waged his Law, 


Glanv. li.z,ca. g. 
Mich, 9 H .z.tit. 
Ley 78. 


Ideo confſideratum eſt per Curiaw, quod defendens fe duodectma magu yenit cum 


© R | 
"4 very wager of Law doth countervaite a Jary, foz the defendant ſhatl make 
his Law de duodecima manu, viz, att eteverrant himſelf. And it ſhould ſeem, 


33 H.6.8. 


that this making of Law was very ancienf, fo one waiting of the ancient, 
Law of England ſaith ; Hujus purgationis non onmis eyanuit yetuftare memoria, 
nam per hzc tempora de pecunia poliulatus, debitum nonfunquam duodecima, quod 
alunt, manu diffolyir, 

Yow much and foz what cauſe the Law refpecteth the 'nmmber of x2, ſ& the $f frſtper: 
firft part of the Inftirures. ns 


The party himſelf, when he maketh his Law, fhall be ſwozn de fidelicare, 


ſe, 234- 


that is, direcly o2 abſolutely, and the others de credalicate, that is,that they be- 
tteve that he ſaith trae. | 

Lo make his Law, is as much as fo ſay, fo fake his oath, 4c. and it ts fo 
called, becauſe the Law gtveth him that mean by his own oath fo fre& 


himſelf. 


And the reaſon Wherefoze in an action of Debt upon a ſimple contrac the 
Defendant may wage his Law, is, foz that the Defendant may ſafisfie the 
party in ſecret o2 befoze witnelſe, andall the witneſſes may die, ſothe Law 
doth allow him to wage his Law foz his viſcharge : and this, foz ought I could 
ever read, is peculiar to the Law of England , and no miſchtef enfueth here- 
upon ; fo2 the Plaintif may fake a 3Btll 02 Bond foz his money, oz if it be a 
fimpte contract, he may bzing his acton upon hts caſe upon his agreement oz 
pomiſe, which every contra erecutozy impltieth , and then the Defendant 
cannot wage his Law. 


N 


CAP. XXIX. 


Ullusliber homo capiatur, vel impriſonetur, aut diflei- 
fietur de liberotenemento ſuo, vel libertatibus, vel li- 


veethe Statute 
anno 34 E.1.de vajpty63t | 


beris conſuerudinibus ſuis, aut utlagetur , aut exuletgr, aut #la: Lav, 
aliquo modo deſtruatur, nec fuper eum ibimus , nec 
ſuper enm mittemus, nift per legale judiciam parium ſuo- 
rum, vel per legem terrz. Nulli vendemus, nulli negabi- 
mus, aut 


ficremus juſtitiam, vel reum. 


T Nullus liber, &c.] This extends to Uillains, ſaving againſt 


their Lozd, foz2 they are fre againft all men faving againft 


the firſt part of the Inſticuces, ſe. 189, 


T7 Nullus liber homo.) albeit homo doth extend to both ſeres, men j5%,.j;7 61.5. 
and women, yet by Act of Parliament it is enacted and declared, that this The Counteſle of 


Chapter ſhouldertend to Datchefes, Countefſes and Baronefſes ; but Pa 


their Lo2zd. D& | 

; 20 H.6. cap.g, 

Stamf. PI.Car. 
2-b,25 BE. 3- 


chioneles and Uicounteſſes are omitted, but notwithſtanding they are alſq —_ yg 
compzehended Within this Chapter, -6, 58. 


48 E. 3. 30. 
Upon 35 H. 6. 46. 
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© Upon this Chapter, as out ofa rote, many fruitfnll bzanches of the Law of 
England have ſpzung. ; ; 

And therefoze firſt the genuine ſenſe hereof is to be ſeen, and affer how the 
ſame hath ben declared and interpzeted. Foz the firft, fo2 moze perſpicaity, 
if is neceſſary to divide this Chapter into ſeverall bzanches, accozding fo the 
frue conffruction and reference of the wozds. 

This Chapter confaineth nine ſeverall bzanches. 

SCCW.1.Ga1SF: r, That no man be taken oz impziſoned, but per legem terre, that is,by the 
' Common Law, Statute Law, oz Cuftome of England : foz theſe wozds, Per 
legem cerrz, being fowards the end of this Chapter,dorefer fo all the pzecedent 
matters in this Chapter ; and this hath the firft place, becanſe the liberty of 
a mans perſon is moze p2ecious to him then all the relf that follow, and there- 
foze it is great reaſon that he ſhould by Law be relieved therein, ifhebe wzon- 
ged, as hereaffer ſhall be ſhewed. : 

2+ No man ſhall be diſſeiſed, that is put ont of ſeiſin, o2 diſpoſſeſſed of his 
fre-hold, that is, lands,o2 livelihood, o2 of his liberties, oz free-cuſtomes,that is, 
of ſuch franchiſes and freedomes and free-cuſtomes as belong to him by his free 
birth-right ; unleſſe it be by the lawfull judgement, that is, verdid, of his 
equals (that is, of men of his own condition) oz by the Lawof the Land, that 
is,(to ſpeak if once foz all) by the-due courſe and pzoceſſe of Law. 

. 3+ No man ſhall be out-lawed, made an exlex, put out of the Law, that is, 
depzived of the benefit of the Law, unleſſe he be cut-lawed accozding to the 
Law of the Land. 

4+ No man ſhall be eriled oz baniſhed out 6f his Country, that is, Nemo 

der pacriam, no man ſhall loſe his Country, unleſle he be exiled accozding to 
the Law of the Land, | 

5. No man ſhall be in any ſozt deſtroyed (Deſtcuere, i, quod prius RruAum 
& factum uit, penitus eyertere & diruere) unleſle it be by the verdic of his equals, 
02 accozding to the Law of the Land. 

6+ No man ſhall be condemned at the Kings ſuite, either befoze the King in 
his Bench, where the Pleas are Coram Rege, (andſo are the wozds, Nec ſuper 
eum ibimus, to be underff@od ;) no2 befoze any other Commiſſioner o2 Judge 
whatſoever, and ſo are the wozds, Nec ſuper eum mittens, fo be underſfwd ; buf 
by the judgement of his Peers, that 1s, equals, oz accozding to the Lawof the 
Land. 

7+ Wrethall ſell to no man Juſfice oz Right. 

- $8. Weſhall deny fono man Juſtice oz Right. . 

- 9+ We ſhall defer fo no man Juffice oz Right. 
45E.3.cp.g. — The genuine ſenſe being diſfindly underftod, we ſhall p;oc&d in ozder to 
25E.3. cas. Unfoldhow the ſame have ben declared and interpzeted. x. By authozity of 
37 E.z.cas. Paxltament., 2. By our books. $3. Wy pzecedent. 
38 E.3z.ca.g. . : ; ; ME” 
42E.3..) — © Nulthts-tiber homo capiatur , aut impriſonetur. J 
Rot.Pal.4;E.3, Attached and arreſted are compzehended herein, 
Sir Jo.a Lees caſe. 1+ No man ſhall be taken, (that ts) reſtrained of liberty by petition, 02 ſug- 
nu. 21,22,23:&c. geſtion to the King 02 to his Councell, * unlefle it be by indictment, oz pzeſent- 
n= 4 ment of good and lawful men, where ſuch deeds be done. This bzanch- and dis 
ſhalſea. vers other parts of this Act have been notably explained by divers *As of Par 
*SeeW.1. ca.15. [lament, ec. quoted in the margent. | 
b See43.Aſſp.zz. '2. No man ſhall be dilſeiſed, xc. 
C_— oranch * Yereby is intended that lands, tenements, goods and chattells ſhall not be 
= Fw wo noe ſeiſed infothe Kings hands contrary to this great Charter and the Law of the 
arecired. Nozz Land; Noz2 any man ſhall be difſeiſed of his lands o2 tenements, o2 diſpoſſeſſed 
bene, the uſurpati- Of his goods 02 Chattels, contrary to the Law of the Land, | 
on to an advow- © f cuftome was alledged inthe town ofC, that if the Tenant ceaſe by two 
ſon is within this years, that theL.o2d ſhould enter into the free-holdof the Tenant, and hold the 


- - = « 4 6h ſame untill he were ſatisfied of the arrerages : and it was adjudged a cuſfome 
£43 E 3. 32 againft 
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againf the Law of the Land, fo enter into a mans fre-hold in that caſe with- 
out adion oz anſwer. FE | Ch f 
King H. 6. granted to the Cozpozafion of Diers within Loadon, power tg Lib.8. Tr. 4: EL 
ſearch,ec. and if they found any cloath died with Log-wood, that the cloth ſhoulp p06 <a 
be fozfeit : andit was adjupged, that this Charter concerning the foafeiture n 
was againff the Law of the Land, and this Þfatute ; faz no fozfejture can 
grow by Lefters Patenfs. x 
Na man aught to be put from his livelihood without anſwer. i 
3- No man outjawen, that is, barred to havs the benefit of the Law. Vide Die? s, 0re 
fo2 the wozd the firlf part of the Inſtitures. OY 
Note to this wozd uclagecur, theſe wozds, Nifi per legem terre, do refer, 


T Delibertatibus.] his wozd libertates, liberties,hath tha Ngni; 


fications. SE | | 
x Firff, as it hath ben ſaid, it ſignifieth the Laws of the Realm, jn which 


reſpec this Charter is called Charta libertatum. 


2, It fgnifieth the freedomes that the @ubjeds of England have. Foz er- I : ox 


ample,the Company of the Merchant-Tailors of England, having power by their ;* args. 
Charter to mae P2dinances, made an P2dinance that every bother of the cm & tyrdes. 
ſame ociety ſhould put the one half of his clothes to bg dzeNed by ſame Cloth: 
wozker fre of the ſame Company, upon pain to fozfeit x. s, &c. and if was ad- 
judged thaf this D2dinance was againſt Law,becauſe it was againf the Liber 
ty of the Subject, foz every Pubjec hath fredome to put his clothes to be dzeſ- 
ſed by whomhe will,& fic de fimilibus, And ſo it ts, if ſuch oz the like grant had 
been made by his Leffers Patents. > 
3. Liverties ſignifie the franchiſes and p2iviledges Which the Subjects 
have ofthe gift of the King , as the goods and Chattels of felons, outlaws, and 
the = o2 which the Subjed claims by pzeſcription, as wzeck, waife, ſtraie, 
and the like. LY 
Do likewiſe, and fo2 the ſame reaſon, if a grant be made fogny man fo have Tc. 44 Eliz. Ce- 
the ſole making of Cards, oz the ſole dealing with anyother trade, that grant cam Rege. liþ. «3. 
is againft the liberty and freedomg of the Subjec, that befoze did oz lawfully f9:-34,85,5c. 
might have uſed that trade, and conſequently again this great Charter. Edw. Dazcics caſe. 
Generally all monopolies are againſt this greaf Charter, becauſe they are 
__ the liberty and fredome of the @ubjec , and agajuft the Law of the 
and, , 


T Liberis conſuetudinibus.) of cuſtomes of the Kealm, ſome 
be generall,and ſome parficufar, Df theſe read in the firlf part of the Iatiicuces. 
And liberists added, foz that the Cuſfomes of England bzing a frevome with 


4. No man exiled. WL 
Wy the Law of the Land no man can be exiled oz baniſhed out of his native = __—_ 


Cauntrey, but either by aythozity of Parliament, oz in caſe of abjurafion foz zCjands caſe. 
felony by the Common Law : and ſo when our books, o2 any Recozd, ſpeak ;x £.x.Cuiiovi- 
of crile o2 banuſhment, other then in caſe of abjuratign, it is fo be intended fo tw 31. 18 E.3:54- 
be done by authozity of Parliament ; * as Belknap andother Judges, ec. banj- Matravers caſe, | 
ſhedinto Ireland. Parliam. x5 E. 2+ 

This is a beneficiall Law, and is conffrued benignly; and therefoze the Ly; yy gd 
King cannot ſend any Subject of England againſt his will to ſerve him out of :; R. 2. ou. 28. 
this Realm, foz that ſhould be an erile,and he ſhould e patriam; Ng, he cans Stam.P).Cor.136 
nof. be ſent agaiy® his will into Ireland » fo ſerve the King as his Deputy **7- 35+ *: 
there, becauſe 1f is out of the Kealm of England : fo2 if the King might ſendhim Ws Fa 
azrf of this Realm to any place, then under pzetence of ſervice, as Ambaſſadqur 
92 the libe.he might ſend him into the furtheſt part of the wozlv,which being an 
exile, 1s p2ohibited by this Act. And albeit it was acco2ded in the Wpper houſe 
of Parliament, Anno 6 E,3. nu.6, that ſuch learned men in the Law,as ou 

| [; 


* Rot. clauſ, An- 
no'44 E. 3. Sir 
Richaszd Pem» 
brughs Caſc. 


5 E.z. cap.9. 

28 E, 3. Cap. 3. 
F orteſcue cap. 22. 
| Mirrorcap,z.$ 3. 


Paſch.39 E.z3.Co- . 
ram Repe, John 
of Gaunts caſe, 
Rot. Parl. 4 E.'3. 
nu.13. Countece 
de Arund, caſe. 
Rot.Parl. 42 E.3. 
nu. 23. Sir, Jo, of 
Lees caſe, 


Lib. 10. fe.74, In 
the caleof che 


Marſhalſea. 


Re 'oula, 


Rot.Parl15 Ez. 
nu, 6, &. 


ttE.3.breve 17 
6 R.,z, proces, 
ultimo. zo E.4-6. 
20 Eliz.Dier 360, 
Lib. g. fol. x17. 
Seignior Zan- 
chars caſe, 
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be ſent; as Juſtices o2 otherwiſe, to ſerve in Irelaid., ſhould have no excaſe ; 
pet that being no Actof Parliament, it did not binde the Subject, And this 


- notably appeareth bya Recozdin 4.4 E, 3. Dir Richard Perfbrughs Caſe, who 


was Warden of the Cinque Pozts,and had divers offices, annmttes and lands 
granted fo him fo2 life, o2 in fee, by the King under the great Deal, Proſervitio 
Impenſo & impendendo. The King commanded 2ir Richard fo ſerve himin 
Ireland as his Deputy there, which he abſolutely- refuſed : whereupon the 
King by advice of his Councell, ſeiſed all things granted fo him pro ſeryitio 
impendendo(tn reſpect of that clauſe:) but he was not upon that reſolution com- 
mitted to pziſon, as by that Recozd it appeareth ; and the reaſon was, becauſe 
his refifal was lawful ; and if the refuſal wag lawful foſervetn Ireland, par- 
cell of the Kings Dominions, 3 fortiori, a refuſal is, lawful to ſerve in any 
fozein Country. And it ſeemeth to me that the ſaid ſeifure was unlawful, 
foz pro ſervitio impenſo & impendendo mult be intended lawful ſervice within 
the Realm. . 
5. No man deffroyed, tc. Ns pl 
That is, foze-judged of life o2 limbe , diſherited, oz put to toztare ,: oz 
death. | X/3 
The Mirror waiting of the ancient Laws of England faith, Soloient les Roys 
fair droit a touts, per eux, ou per lour Chief Juſtices, & ore les faits les Roys per 
lour Juſtices Commiſſaties errants affighes a touts pleas : En aid de tiels eires ſong 
Tornes de Viſcounts neceffaries, & yiews de frankpl, -& quant que bones gents a 
tiels inqueſts inditerent de peche mortel;ſoloient les Roys deſiruere ſans reſpons,&c, 
Accordelt, que nul appellee ne endiree ſoir deſtroy ſans reſpons. 
Thomas Carl of Lancaſter was deſtroyed, -that 1s, adjudged fo'dte as a Trat- 
foz, and put fo death in x4 E. 2. anda Recozd thereof made : and Henry Earl 
of Lancaſter, his bzother and heir, was reſfozed foz two pzincipall errozsin the 
pzoc>ding againlt the ſaid Thomas Earl, x, Quod non fuit araniatus, & ad re- 
ſponſionem pofitus tempore pacts,co quod cancellaria & aliz curiz Regis fuer” aper- 
ex, in quibus lex fiebar unicuique, prout fieri conſuevit. 2. Quod contra chartam' de 
libertatibus, cum dius Thomas fuir unus Parium & magnatum Regni, in quacog- 
tinerur, (and reciteth this Chapter of Magna Charrta, and ſpecially) quod Domizs 
nus Rex non ſuper cum ibic, nec mitcet, nifi per legale judicium parium ſuorum; tas 
men per recordum przditum ,cempore pacis, abſq; aranamentoy ſeu reſponfione;ſeu 
legah judicio parium ſuorum, contra legem  & contra tenorem Magnz Chartz, he 
was put fo death. Po2e examples of this kind might be ſhewed. $6,2F 
Every oppzelſion againſt Law by colour of any uſurped authozity is a kind 
of deſtruction, foz, Quando aliquid prohiberur, prohibetur & omne-per quod de- 
mr illud : And it is the wozft oppzeſſidh - that is done by colour of 
— ; 1 B34 
If is fo be noted, that to this Uerb deftruatur are added aliquo modo, and 
fo noother Uerb in this Chapter, and therefoze all things by any mannex. of 
means fending fo'deftruction are p2ohibited; As if a man be accuſed oz indicted 
of freaſon o2 felony, his lands o2 goods cannot be granted to any, nonot ſo much. 
as by p2omiſe; no2 any of his lands 92 gods ſeiſed into the Kings hands befoze 
aftainder : Foz when a Subject obtaineth'a pzomiſe of the fozfetture, many 
times nndne mean#and mo2e violent p2oſecution is uſed fo2 pzivate lucre, 
tending fo deſtruction, then the quiet and juſt pzoceding of Law would permit; 
and the party ought tolive of his'own untill attainder. 


T' Per judicium parium ſuorum.]. wy judgement of his Peers: 
Dnelya Lo2d of Parliament of England ſhall be fried by his Peers being L02vs 
ofParliament: and neither Noblemen of any other Country,oz2 others that are 
called 02ds, and are noLo2ds of Parliament-are accounted Pares, Peers with- 
vr IT Statnte,- Who lhall be ſaid Pares, Peers, oz Cquals, ſee befoze Cap, 14. 

per Pares. ah ” | | 
Pere note, as is befoze ſaid, that this is to be underſtood of the Kings n 
$7 02 
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the wozds be, nec ſupereum ibimus, nec ſuper eum midikmaus, nifi le 1 H.4.1. 
_ parium erm. Drege tos erample,if a NS 13H.8.1; 
murder, he ſhall be fried by his Pers; but if an appeal beH2ought againft him, I0 E. 4-6. 
which is the lite of the party, there he ſhall not be fried by his Peers, 'but by 
an o2dinary jury oftwetve men : and that foz two reaſons, Firlt, fo2 that the 
peal cannot be b2zought befoze the Lo2d high Stewardof England, who is 
the only Judge of Nobleanen in caſe of Treaſon oz Felony. Secontly, this 
Statute extendefth only to the Kings ſuife. : 
And it ertendeth fo the Kings ſuite in caſe of treaſon v2 felony, o2 of miſpzi-1! /4 ©o:93 of, - 
ſion of treaſon oz felony, oz being acceſſary to felony befoze oz after, and not to . n 4 
any other inferio2 offence. Alſo it extenveth fo the triali1t ſelf, whereby he is 


-30' Fla: ($2; 


to be convicted : but a Noble-man is to be invicted of treaſon v2 felony, oz of miſ- to: +2: (520: 153: 


p2ifion, oz being accelſary to, in caſe of felotvy, by an ingue@ under the vegree of 

Nobility : the number of the Poble-men that are tobe triers are x 2. 02 moze. 
Anda Peer of the Realm may be indicted of treaſon o2 felony befoze cowm- 

millioners of Oier & Terminer, 92 in the Kings bench, if the treaſon oz felony 

be committed in the county where the Kings bench if : he alſo may be invited 19 H.7.Edm. ge 

of murder oz man-ſlaughter befoze the Cozoner, ec. Bat if he be inviced in the 12 Pole Earl of 

ings bench, oz the indictment removed thither, the Noble-man may pleadhiz — I3 

ardon there befoze the Judges of the Kings bench, and they habe power to al- 12>; *b< Lord 

dw if ; but he cannot confoſſe the indictment, 02 plead not guilty befoze the c: Rege. 

Judges of the Kings bench, but befoze the Lozd Steward. And the reaſon of 

this diverſity, that the triall oz judgement muſt be befoze oz by the Lozd Stew- 


ard, but the allowance of the n may be by the Kings bench, is becauſe that _ 
is no n khis ute. | | 
Fl 2man he indicted and cannot be found, pzoces of Dutlawzie ſhall Sramfpl.cor. x 30; 


be awarded againft him per legem terrz, and he ſhall be Dutlawed per judicium 
Coronatorum, but he ſhall be tried per judicium parium ſuorum, when he appears 
and pleads to iſſue. 


C Per legale judicium.) wy this wozd legale, amongſt others,thz& - 
things are implied. x. That this manner of triall was by Law, befoze this 
Statute. 2, That their verdict muſk be legally given, wherein pzincipally if Pach. 26 H.8. in 
is to be obſerved, xr. That the Lo2ds ought to hear no evidence, but in the thecaſe ofthe 
p2eſence and hearing of tha pzifoner. 2. After the Lo2ds be gone together fo L- Dacrcs of the 
conſider of the evidence, they cannot fend to the high Stewardto ask the **"*- yo 
Judges any queſtion of Law, but in the hearing of the paiſoner, that he may of ona h 8" 
hear whether the caſe be rightty put, fo2 de fafto jus orieur;; neither can the Juſtice Spelman 
L.o2ds when theyare gone together, ſend foz the Judges fo know any opinion *<po:rs. : 
in Law, but the high Steward onght fo demand it in Coart in the hearing of 5b 3. part o# 
the pziſoner. 3- Whenall the evidence is given by the Kings learned Conn £5 meg 
cett;thehigh Steward cannot collec the evivence againk& the pzifoner,oz in any © 
ſozt conferre with the Lozds tonching their evivence, intheabſence of the pzt- 
ſoner, but he ought to be called fo it : and all this is implied in this wozd, legale. 

And therefvze it ſhalt be neceCary fo; all ſnch pziſorters, affer evidence given a- 
gainfk him, and befoze he depart from the Waxre,fo vequire Jalico of the Lo2v 
Steward andof the other Lozds, that noqueſfion be domanved by the L o2v8, 
oz ſpeech oz conference had by any with the Lozds, but tir operr Conrt ar his 
pzeſence and hearing, oz elle he halt not take any advantage thereof after -ver- 
dic and judgement given; But the hanvling thereof at targe.any of other things 
concerning this matter belongs to-another' freatife, as befozv F have thewes, 
ouly this may ſutfice fo2 the expoſition of this Dtabufe. Dee the 3, park of the 
Inſtarutes, Cap; Treaſon. EM | . 
Andit.is hers called Judicium parium, and nof veredium,. becauſe the Nv- 
ble-mien returnedand- charged: arenot ſ[wozn, but give their judgement upon 
their Yonour anwvligeance tothe King, fo: ſoareall the entries'of reco2d; ſe- 
parately beginning at the puiſne Lozd, and ſo A Ws upward. 
| Any 


Anno 8 Will, 
Cong. 


Anno$8W, r. 


20 H. 6. cap.9. 


Paſch,28 H. 8. 
Spelmans report. 


2.2 H. 6.47. 
11 H, 6.51. 


Ror, Parliam. 
26 E.qI, Rot, I, 


25 E. 3. CaP. 4+ 


28 E. 3. Cap. 3. 
37 E. 3. cap. 8. 
42 E. 3.C8P-3- 


Magna (|harta. Cap.29. 


_- And though of ancienf-time the Lo2ds and Peers of the Realmuſedin Pars 


liamentf:to give judgement in caſe of freaſon and felony againf thoſe that 


wereno Loz2ds of Parliament ; yet at the ſuite of the Lozds it was enaced, 


- that albeit the Lozds:and Peers of the Realm; as judges of the Parliament, in 


the pzeſence of the King, had taken upon them to give judgement in caſe of 
treaſon and felony of ſuch as were no Peers of the Realm, yet hereafter no 
Peers Hall be d2iven: to give judgement on any ofhers then on their Pers 


Acco2ding fo the law. 35] 


- This triall by Peers was very ancient, fo2 I readthat William the Conque- 
ro2, in the beginning of his reign, created William Firz-osberne (who was 
Earl of Bretevil in Nozmandy) Earl of Yerefozd in England ; his ſonne Roger 
ſucceeded him, and was Earl of Yerefo2d, who under colour of his fiſfers mar- 
riage at Erninge:near Newmarket in Cambzidge-ſhire, whereat many of the 
Nobility and others. were aſſembled, conſpired with them to receive the 
Danes into England, and to depoſe William the Conqueroz (who. then was 
in-No2mandy) from his Kingdome cf Cngland; and to bzing the ſame fo effec, 
he. with others roſe. This treaſon was revealed by one of the conſpiratozs, 
viz, Walter Earl of Yuntingdon, an Engliſhman, ſonne of that great Syward 
Earl of Nozthumberland : foz which treaſon this Roger Earl of Verefo2d was 
appzehended; by Urſe Tiproft then Sheriff of Wozceſterchire, and after was 
fried by his Pers, and found guilty of the treaſon per judicium Parium ſuorum, 
but he lived in p2iſonall the daies of his life. Yon have heardin the expoſition 
ofthe x4. Chapter, who are to. be ſaid Peers ; ſomewhat is neceſſary to be 
added thereunto. It is p2ovided by the Statute of 2o H. 6, That Dutchelſes, 
Counteſſes, and Baroneſſes, ſhall be tried by ſuch Pers as a Noble-man be- 
ing.a Peer of the Realm ought fo be ; which Ac'was made in-declaratien and 
affirmance of the Common law : fo2 Barqueiles and Utconnteſſes not named 
in the-Ac;ſhall be alſo.tried by their Peers;and the Nucen,beirig the Kings con- 
ſozt oz dowager, thall alſo be tried in caſe of treaſon per Pares, as Nucen 
Anne, the Wife ofKing Henry the etghth, was Termino Paſch. anno 28 H, 8, 
in the Zower of London befoze the Duke of Norff, then high Steward. 

If a Woman that is Noble -by birth doth marry under the degree of Nobi- 
lity, yet the ſhall be tried by her Peers; but if ſhe be noble-by marriage, and 
marry under the degree of Nobility, ſhe loſeth her Dignity; fo as -by marriage 
it was gained, ſo by marriage it'is loſt,and ſhe ſhall not be tried by her Peers. 


'Jf a Dutcheſſe by marriage do marry a Baron, the loſeth nof her dignity, foz 


all degrees of Nobility, as hath-beenſaid, are Pares. If a Nucen Dowager 
marry any of the Nobility, o2 under that degree, yet loſeth ſhe not her Digs 
nity : as Katharine Nueen Dowager. of Tngland married Owen ap Meredich 
ap Theodore Eſquire, and yet the by the name of Katharine Nugen of England 
mainfained an action of Detinew againſt the Biſhop of Carlile. 

And the Nucen of Nayarra-marrying with Edmuad the bother of E. 1, fued 
fo2 her Power by thename of Nucen of Nayarca,and recovered. 


 Niſft per Legem terre.) wut by the Lawof the Land. Foz the 


- true ſenſe andexpolition of theſe-wozds, ſee the Statute of 37 E.3. cap.$. where 


the wozds, by thelawogfthe Land, are rendzed without due p2oces of Law; foz 
there it is ſaid, though it be contained in the great Charter, that no man be ta- 
ken, impziſoned,.oz put out of his free-hold, withoat pzoces of the Law, that 
is, by indictment o2 pzelentment of good and lawfull men, where ſuch deeds be 
done, in due manner, 02 by wzit oziginall of the Common law. - - oe 
' Without being bzought in to anſwer but by due p2zoces of the Common law; 
No man be put to anſwer without pzeſentment befoze Juffices, oz thing of 
reco2d, 02 by due p2oces, 02 by wait o2iginal, accozding to the oldlaw of the land. 
- Wherein if is fo be obſerved, that this Chapter is but declaratozy of the old 
law of England. Ro:, Parliament, 42 E,3, nu. 22,23. the caſe of Dir John a Lec, 


the Stewardof the Kings houſe, 
- : Per 


Cap.29. Magna Charta. Ci 


q Perlegem terrz.) ;, Per legem Angliz, and hereupon all Com 
millions are grounded, wherein ts this clauſe, faQuri quod ad juſtitiam perti- 
net ſecundum legem & conſuerudinem Angliz, &c, And it is not ſatd, legem & 
conſuetudinem Regis Angliz, leſf if might be thought to bind the King only, 
no2 populi Angliz , left it might be thought to bind them only ; but that the 
law might extend to all, if ts ſatd, per legem cerrz, i. Angliz. ; 
And aptly it is ſaid in thts Ac, per legem terrz, that 1s, by the Lawof Eng- 19H. 6. 7. 
land ; Foz into thoſe places where the-law of England runneth not, other 
laws are allowed in many caſes, and not p2ohibited by this Act. Fo2 example , 
If any injury, robbery, felony, o2 other offence be done upon the high ſea, Lex 
cerrz extendeth not to if,therefoze theAdmirall hath conuſance thereof,and may 
p2oceed acco2ding to the marine law, by imp2iſonment of the body and other 
p2oceevings, as hath ben allowed by the laws of the Realm. nk 

And ſo iffwo Engliſh-men do go into a fozetin Kingdome, and fight there, ;, 1. ,. 
and the one murder the other,lex terrz ertendeth not hereunto, but this offence 
ſhall be heard and determined befo2ze the Conſfable and Barthall, and ſuch p2zo- 
c&dings ſhall be there, by attaching of the body andotherwiſe, as the Law and 
cuſtome of that court have been allowed by the laws of the Realm: 

Againff this ancient and fundamentall Law, and in the face thereof, J find x: U. 7. cap, z; 
an Act of Parliament made, that as well Juffices of Aſſiſe,as Juſfices of peace 
(without any finding oz pzeſentment by the verdic of twelve men) upon a bare 
info2mation fo2 the King befoze them made, ſhould have full power and anthv- 
rity by their diſcretions fo hear and determine all offences and contempts com- 
mitted oz done by any perſon o2 perſons againſt the fozme,o2dinance,and effect 
of any Statute made, and not repealed, «c. By colour of which Ac, ſhaking 
this fundamentall Law, if is nof credible what hozrible oppzeſſions and eraci- 
ons, to the undoing of infinite numbers of people , were committed by Sir 
Richard Empſon knight and Edm, Dudley, being Juſtices of peace, thzoughout 
England; anv upon this unjuſt and injurious Ac (as commonly in like caſes 
tif falleth out) a new office was erected, and they made Paſters of the Kings 
fozfeitures. ' | EE oy | 

But at the Parliament holden in the firſt year of H. 8. this Ac of 11H, 7. |, , cap. 6, 
is recited, and made void and repealed : and the reaſon thereof is y&lded, foz 
that by fozce of the ſatd Act, it wap manifeſtly known , that many ſiniffer and 
crafty, feigned and fo2ged infozmations had been purſued againſt divers of the 
Kings ſubjecs, to their great dammage and w2ongfull veration; And the ll 
ſucceſſe hereof,and the fearfull ends of theſe two oppzeſſo2s,ſhould deterre others 
from committing the like, and ſhould admoniſh Parliaments, that in ſkead of 
this ozdinary and pzefious triall Per legem cerrz, they bzing not in abſolute 
and parttall trialls by diſcretion. . 

Jf one be ſuſpected fo2 any crime, be if treaſon, fetony, ec. and the party ts 
to be examined upon certain inferregatories, he may hear the interrogatoztes, ONE: 
and take a reaſonable time to anſwer the ſame with deliberation ( as there the 74", en -. 
time-of deliberation was fen hours) and the examinatfe, if he will, may put his qu. x. wh 
anſwer in wziting, andkep a Copy thereof ; and ſo it was reſolved in Parlta- 
ment by the Lozds Dpirituall and Zempozall rn the caſe of Juffice Richill, 

Se the Recozd at large. ; —=—- 

And the 102d Carew being eramined, fo2 being paivy to the plot foz the x50 i6 Jacobi 
eſcape of Sir Walter Rawleigh attaintedof treaſon, deſired fo have a copy of his Regis. 
eramination, and had if, as Per legem terrz he ought. | 

Now here it is fobe known in what caſes a man by the Law of the land 
may be taken, arreſted, attached, o2 imp2iſoned in caſe of treaſon oz felony, be- 
foe pzeſentment, indictment, #&c- Urherein it is tobe underſtood, that Pzoces 
of law is two-fold, viz. By the Kings Writ, oz by due pzoceding and warrant, 
eitherin ded, o2 in law, without Writ. 

As firft, where there is any witneſſe againft the offendoz, he may be taken 
and arreſted by lawfull warrant, and committed to p2iſon. | 

by Y 2 When 
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Magna (| harta. Cap. 29. 

When freaſon and felony is committed, and the common fame and voice ts 
that A. is guilty, it is lawfull fo2 any man that ſuſpects him, to app2ehend 

m. | 
m 2 This fame BraRton deſcribeth well, Fama quz ſuſpicionem inducit, oriri 
debet apud bonos & graves, non quidem maleyolos & maledicos, ſed proyidas 
& fide dignas perſonas, non ſemel, ſed ſzpius, quia clamor minuit, & defamatio 
manifeſtar, 

b So it is of Yue and Cry, and that 1s by the Statute of Wincheſter, which 
is but an affirmance of the Common Law : Likewiſe if A, be ſuſpected, and 
he fleeth oz hideth himſelf, it is a gd cauſe to arreſt him. 

© If treaſon o2 felony be done,andone hath julk cauſe of ſuſpition,this is a god 
cauſe and warranf in Law foz him to arreff any man ; but he muſt ſhew in 
certainty the cauſe of his ſuſpitton: and whether the ſuſpition be jult oz lawful, 
ſhall be determined by the Juſtices in an action of falſe impziſonment bzought 
by the party grieved, o2 upon a Habeas corpus, &c, | 

A felony is done,andone 1s purſued uponYue and Cry,that is not of ill fame, 
ſuſpicious, unknown, noz indicted ; he may be by a warrant in Law, attached 
and impziſoned by the Law of the Land, 

A Watchman may arrelt a night-walker by a warrant in Law. 

If a man woundeth another dangerouſly, any man may arrelt him by a war- 
rant in Law, unfill it may be known whether the party wounded ſhall die 
thereof o2 no. 

JIfa man kep the company of a nofo2tous thief, whereby he is ſuſpected, xc. 
it is a god cauſe, and a warrant in Law fo arreft him. 

Jf an afray be made fo the bzeach of the Kings peace, any man mayby a 
warrant in Law reſtrain any of the offenders, fo the end the Kings peace may 
be kept;but after the affray ended, they cannot be arreſted without an erpzcſſe 
warrant. 

Se now the Statutes of 1 & Phil. & Mar. cap, 13, & 2 & 3 Phil. & Mar, 
Cap. 10, 
"Dow ſeing that no man can be taken, arreſted, attached, o2 impziſoned, but 
by due p2oceſſe of Law, and acco2ding to the Lawofthe Land, theſe concluſi- 
ons hereupon do follow, 

Firft, that a commitment by lawfull warrauf, either in ded 62 in Law, is 


accounted in Law due p:ocefſſe o2 p2zocedinTof Law, and by the Law of the 


Land, as well as by pzoceſſe by fo2ce of the Kings UWWrit. 

2, That he oz they which do commit them, have lawfull authozity. 

3. That his warrant 02 Mictimus be lawfull, and that mult be in waiting 

under his hand and ſeal. 
4. The cauſe mul be confained in the warrant, as fc2 treaſon, felony,xc. 02 
fo ſuſpition of treaſon o2 felony,xc. otherwiſe if the Mictimus contain no cauſe 
at all, if the P2tſoner eſcape,it is no offence at all;whercas if the Mittimus con- 
tained the cauſe, the eſcape were treaſon oz felony, though he were not guilty 
of the offence : andtherefoze fo2 the ings benefit, and that the Pziſoner may 
bethe moze ſafely kept, the Mictimus ought to confain the cauſe, . 

5- Lhe Warrant o2 Mictimus containing a lawfull cauſe, ought to have a 
lawfull concluſſon,yiz.and him ſafely to keep untill he be delivered ky Law,xc. 
and not untill the party committing doth further ozder. And this doth evident- 
ly appear by the Writs of Habeas corpus, both in the Kings Bench, and Com- 
mon Pleas, Eſcheguer, and Chancery, 

Rex Vicecom* London' ſalutem, Przcipimus vobis,quod corpus A.B.in cuſtodia 
veſtra detent;ut diciturzuna cum cauſa detentionis ſuz, quocung; nomine pred. A.B, 
cenſeatur in ciſdem, habeatis coram nobis apud Weltm' die Joyis prox' polt ORabis 
S. Martini, ad ſubjiciend & recipiend ea quz curia noftra de eo adtunc & ibidem 
ordinaf contigerit in hac parte, & hoc nullatenus omittatis periculo incumbente, & 
habeatisibi hoc breve, Telte Edw. Coke 20. Noy, anno Regni noſri 16, 

This is the uſuall ſozme of the Writ of Habeas corpus in the Kings Bench 
. Vide 


Cap.29- Magna (|harta. 53 
* Vide Mich. 5 E, 4. Rot.143. Coram Rege, Keſars Caſe, under the Tefteof Dir 
John Markham. 

Rex Vicecom' London' ſalurem. Przcipimus yobis, quod habeatis coram Juſti- In the Common 
ciariis noſtris apud Weſtm' die Jovis prox' poſt quinque ſeptiman. Paſchz, corpus Fleas, forany 
A.B. quocunq; nomine cenſeatur, 1n priſona vyeſtra, ſub cuſtodia yeſtra detent, ut A —— s 
dicicury una cum die, 8& cauſa captions & detentionis ejuſdem, ut iidem ſulticiaf and the like in the 
noltri, viſa cauſa illay ulterius fieri fac* quod de jure, & ſecundum legem & con- Eſchequer, 
ſuerudinem Regni noſtr! Angliz forer faciend, & habeatis ibi hoc breye, Teſte, &c. 

The like Writ is fo begranfed out of the Chancery, either in the time of Ovt ofthe Chan- 
the Term, (as in the Kings Bench) oz in the Uacation ; foz the Court of he generally , 
Chancery is officina jultitiz, and is ever open, and never adjourned, ſo as the 2'8Þ thete be 
Dubjec being w2ongfully tmp2tſoned, may have julice foz the liberty of his per- lege, & ys 
ſon as well in the Uacation fime as in the Term. 4 E. 4. 

By theſe waits it manifeſtly appeareth, that noman ought to be impeiſoned 
but foz ſome certain cauſe : and theſe wozds, Ad ſubjiciend & recipiend, &c. 
p2ove that cauſe muſt be ſhewed : foz otherwiſe how can the Court take ozder 
therein acco2ding fo Law ? 

: And this doth agree with that which 1s laid in the hely Viſtozy, Sine ratione a. a poſt.ca,25, 
- mihi yidetur , mittere vinAum in carcerem, & cauſas ejzus non fgnificare, But yer, ult, | 
fince we w2ofe theſe things,and paiſed over to many other Ads of Parliament; 

ſ& now the Petition of Right, Anno Tercio Caroli Regis, reiolved in full Par- 

liament by the King,the Lo2ds Dpirituall and Zempozall, and the Commons, 

which have made an end of this queſtion, if any were, 

+ Jmpaiſonment doth not only extend to falſe impziſonment and unjuff, but 

fo2 detaining of the Pz2iſoner longer then he ought , where he was at the firſt 

lawfully impaiſoned. | | 

If the Kings Writ come tothe Dheriffto deliver the P2iſoner, if he defait Hil. zz E.1. Co- 

him, this detaining is an impeiſonment againlt the Law ofthe Land. Jfa man ram Rege,Ror.z1 
be in P2iſon, a warrant cannot be made to the Gaoler to deliver the Pztſoner - _ hola 

fo the cuſtody of any perſon unknown to the Gaoler, fo2 two cauſes ; Firlk, foz Palch. 2, Eliz b 
that thereby the Kings Writ of Habeas Corpus, oz delivery, might be p2even- all the Juſtices. : 
_ 2, The Mictimus ought fo be, as hath been ſaid, fill he be delivered by 8 = 4- 18. 

aw, 20 HE, 4.6, 

If the Sheriff oz Gaoler detain a Pziſoner in the Gaol after his acquitall, 
unlefre it be fo2 his fees, this 1s falſe impziſonment. 

Jn many caſes a man may be by the Law of the Land taken and impztſoned 
by fozce of the Kings Wrif, upon a ſuggeſtion made. 
 Aagainff thoſe that attempt to ſubvert and enervate the Kings Laws, there Regiſt. 64. Ro. 
lieth a Writ to the Sheriff in nature ofa commiſſion, Ad capiendum impugna- P=i- 22 E. 3-part 
tores juris Regis, & ad ducendum eos ad Gaolam de Newgate ; Which pou may S NE de 
read in the Regiſter at large, 11bi ſupra, And this is lex terrz, by Pzocelſe 707 2488: 
of Law, to take a man without anſwer o2 ſummons in this caſe ; and 
= "2p its, Merito beneficium legis amittir, qui legem ipſam ſubyercere in- 
tendit. 

If a Souldter after wages received o2 pzeft money taken, doth abſent Him- Regiſt. 24.6 191 
ſelf o2 depart from the Kings ſervice, upon the certificate thereofof the Cap- 
fain into the Chancery, there licth a Writ to the Kings ſerjeant af Armes, if 
the party be vagrant andhideth himſelf, Ad capiendum conduRos proficiſcend in 
obſequium noſtrum, 8c. qui ad dium obſequium noſtrum venire non curayerint, 

And this is lex cerrz, by p2oceſſe of Law, pro defenſione Regis & Regni : 92 foz 

the ſame cauſe a Writ may be directed to the Sheriff , De arrclizndo ipſum 

qui pecuniam recepit ad proficiſcendum in obſequium Regis , & non elt pro- 
$. ; 

If aman hadentred info Religion and was pzofeſſed, and affer he deparfed Regiſt. fol.267, 
from his houſe and became vagrant in the Country againſt the rules of his Re- *-NB- 233-234: 
| Ugion, upon the Certificate of the Abbot 02 P2io2 thereof into the Chancery, a — PR ze 


Writ Gould be direced to the Sheriff, De apoſtata caplendo, whereby he was .. x; Je 3s 
commanded 
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Regiſtr, 59, 60+ 
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I5 R. 3, Ca. 2» 


Vidc Regilt. 284, 
229, 290. for the 
arreſting of Pur- 
veyors, which 
mak: purveyance 
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Regiſtr, 89, 

F. N.B. 85. 

31 :1.8. Dier 43. 
x Mar. 92. 

x Eliz. 165. 
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commanded in theſe wozds , Przcipin.us tibi qucd prxfatum, &c. fine dilaticne 
arreſtes, & przfat Abbat, &c. liberes ſecundum regulam ordinis ſui caſtigand, And 
this was Lex terrz, by P2oceſſe of Law, in honorem religtonis, 

Jfany lay-men With fozce and ſtrong hand do enter upon o2 keep the poſ- 
ſeſſion either of the Church, oz of any of the houſes oz glebe, 4c. belonging 
therennto, the Incumbent upon certificate thereof of the 1Biſhop, o2 without 
certificate upon his own ſurmiſe, may have a wait to the Sheriff, De vi laica 
amoyenda, by which the Sheriff is commanded in theſe wozds ; Pracipimus 
ribi quod omnem yim laicam ſeu armatam, quz ſe tenet in difta Eccleſia, ſeu domi- 
bus eidem annexis, ad pacern noftram in-Com' tuo perturband, fine dilatione amo- 
yeas, & 6 quos in hac parte reſiſtentes inyeneris, cos per corpora ſua attachias,& in 
priſona noſtra ſalyo cuttodias, &c, and this 1s lex terre, by P2ocefſe of Law, 
pro pace Eccleſiz., x 

Alva wait of Ne exeas Regnum may be awarded fo the Sheriff oz Juſti- 
ces of Peace, oz to both, that a man of the Church ſhill not depart the Realm; 
the effect whereof is, Quia datum eſt nobis intelljgere , quod A,B. clericus 
yerſus partes exteras, 2d quamplurima nobis & - oo mY de populo noftro 
przjudicialia & damnoſa ibidem proſequend, tranfire proponit, &c. tibi precipi- 
mus, quod prxdict' A, B. coram te corporaliter venire factas, & ipſum ad ſufficien- 
res manucaptores inyeniend, &c, Et fi hoc coram te facere recuſayerit, tunc ipſum 
A, B. proximz gaolz committas ſalyo cuſtodiend, quouſque hoc gratis facere volue- 
ric. And there is another Writ in the Regiſter directed to the party; either of 


the Clergy 2 Laity, And this is lexcerrz, by Pzocefſe of Law, pro bono pub- 


Regiſt. 267. 

F. N. B. 234. 
Bra. li.5.fo.421. 
Brit. fo. 39. 8L. 
Elera li. 6. ca. 39. 
Hil; H.s. coram 
Rege, Rot. 7. 
Ror.clauſ.2z E.3. 
in dorſ, 20, parte, 
m. 14. 


Lib. 10, f0.74. in 
the caſe of the 
Marſhalſea, 
Rot.Parl. 42 E.z. 
nu. 2.3. Sir John 
a Lees Caſe, 
Lib. 5. fol. 64, 
Clarks Caſe, 


42. All. pl. s. 
Rot, Parliam. 
17 R. 2.nNU. 37, 


Rot, Parliam, 
2 H. 4. nu, 60. 


lico Regis & Regni ; Whereof you may read moze at large in the third parf of 
the Inſtitutes, Cap. Fugitives, | 
Upon a ſurmile that a man is a Leper, one that hath morbam elephantacum, 
ſo called , becauſe he hath a skin like to an Elephant, there may be a Writ di- 
rected fo the Sheriff, Quia accepimus quod J. de N, leproſus exiſtit, & inter ho- 
mines Comirtatus tui communiter conyerſatur, &c. ad grave damnum howmin' pred, 
& propter contagionem morbi przd periculum maniteſtum, &c, tibi prxcipimus, 
uod afſumptis tecum aliquibus diſcretis & legalibus hominibus de Comitar pred 
non ſuſpeR', &c. ad ipſum I, accedas, &c. & examines, &c. & fi ipſum leproſum 


invenerls, ue przdi&' eſt,tunc ipſum honeſtiort modo, quo poteris, a communione ho« 


minum przdiat' amoyeri, & fe ad locum ſolitarium ad habitand ibidem, prout 
moris elt, transferre facias indilate, &c. And this ts lex terrx,by P2ocelle of Law, 
fo2 ſaving of the people from contagion and infection, 

1zut if any man by colour of any authozity,where he hath not any in that par- 
ficular caſe, arreft oz impziſon any man, o2 cauſe him fo be arreſted oz imp2zt- 
ſoned; this is againft this Act, and if is molt hatefull when it is done by coun- 
tenance of Juſtice. 

King Edw. 6. did incozpozate the Town of S. Albans, and granted fo them 
to make ozdinances, xc. they made an o2dinance upon pain of impziſonment, 


- and if wag adjudged to be againft this Statute of Magna Charta. So it is, if 


ſuch an ozdinance had been contained in the patent if ſelf, 

All Commiſſions that are conſonant to this Ac, are,as hath been ſaid, Secun- 
dum legem & conſuetudinem Angliz. 

A Commiſſion was made under the great Seal to take 1.N.(a notozious fe- 
lon) and fo ſeiſe his lands and gods : This was reſolved to be againft the Law 
of the Land, unleſſe he had been endiced o2 appealed by the parfy, oz by other 
due P2oceſſe of Law. | 

It is enacted, if any man be arreſted o2 impziſoned againft the fozme of this 
great Charter, that he be b2ought to his anſwer, and have right. 

F: Fe man fo be arreſted o2 impziſoned contrary to the fozme of the great 
arter. | 

De mo2e of the ſeverall Laws allowgd within this Land, in the firſt part of 
the Inflitures, Se. 3. | 

The Philolophicall Poet doth notably defcribe the damnable and dam- 

ned 


Cap.29. Magna (|harta. 
nod p:oceedings of the Judge of hell , 
Gnoſins hic Rhadamanthus habet duriſſima regua, 
Caſtigatque, auditque dolos, ſubigitque faters, 
And in another place, 


— leges fixit precio atque refi.xit, 
Firlt he puniſheth, and then he heareth, and laſtly, compelleth to confeſſe, and 
makes and marres laws af his pleaſure;like as the Centurion in the holy hiſto- 
ry did fo S. Pan]: Fo2 the text ſaith, Centurio apprehendi Paulum juſſic, & 
catenis ligari, & tunc incertogabat, quis fuiſler, & quid fecifler, But good Judges 
and Juſtices abhorre theſe courſes. 
Now it may be demanded, if a man be faken oz committed to paiſon contra 
leoem terrz , againlt the law of the land, what remedy hath the party grieved z 
o this it is anfwered, Firff, that every Ac of Parliament made againff any 
injury, miſchief o2 grievance, doth either erpzcſly oz impliedly give a remedy 
to the party wzongedo2 grieved : as in many of the Chapters of this great 
Charter appeareth ; and therefozc he may have an action grounded upen this 


Virgil, 


AQ. Apoſt, c.22, 
V. 245 a7 


great Charter. As faking one example fo2 many, and that in a powerfull, and. 


a late time. Paſch, 2 H, 8, coram Rege-ror. 538. againſt the P2to2 of ©. Oſwin 
in No2thumberland. Andit is pzovidedand declared by the Statute of 36 E. 3. 
that if any man feleth himſelf grieved, contrary to.any article in any Statute, 
he ſhall have p:eſenf remedy in Chancery (that is, by oziginall Writ) by fvzce 
of the ſaid Articles and Statutes . | 

2+ Ye may cauſe him fo be indicted upon this Statute at the Kings ſuife, 
whereof you may ſe a Pzecedent Paſch, 3 H, 8. Rot,71, coram Rege, Rob, Shef- 
fields caſe. | 

3+ * Pe mayhavbe an habeas corpus out of the Kings Bench o2 Chancery , 
though there be no p2iviledge, xc. 02 in the Court of Common pleas, o2 Eſ\- 
chequer, foz2 any officer o2 p2tviledged perſon there ; upon which Writ the gao- 


ler muſt return by whom he was committed,and the cauſe of his impzifonment 3; 


andif it appeareth that his impziſonment be juſf andlawfull, he ſhall be re- 
manded to the fozmer Gaoler ; but if it ſhall appear to the Court- that he was 
imp2iſoned againft the law of the land, they ought by fozce of this Statute fo 
deliver him ; if it be doubtfull andunder confideration, he may be bailed. 
-- Jt 5 E. 4. coram Rege, Rot. 1.43. John Keaſars caſe, a notable Recozd, and-foo 
long here to be recited, 

10, Eliz, Rot. Leas caſe. Eo 

Jn 1 & 2 Eliz, Dier 175. Sctogs caſe. | 
- "Jn 18 Eliz, Dier 175, Roland Hynds caſe in margine, 

4+ Þe may have an Action of falſe impzifonment,'ro H,7. fol. 17. but if is 
entred in the Court of Common pleas Mich. 1 1 H. 7; Rot, 327. Hilarie War- 
ners caſe ; and it appeareth by the Recozd, that Judgement was given foz the 
plainfif :- a Recozd wozthy of obſervation. * | | 
'- 5. > Ye may have a Writ de homine replegiando, 

Vide Marlebridge Cap. 8, ER; | | 

6. ©Ye might by the Common law have had a Writ De odio & atia, as you 
may (& befoze, Cap. 26. but that was taken away by Statute, but now ts re- 
vived again by the Statute of 42 B. 3. cap. 1. as there it alſo appearcth. Jt is 
ſaid in *W. 2. Sed ne hyjuſmodi appellati yel indi&ati diu detineantur in pri- 
ſona, habear breye De odio & atza, ficut in Magna Charta & aliis Scatutis dit” eſt : 
_ by the ſaid Act of 42E, z,all Dfatutes'madeagainff Magna Charta are re- 
pealed. . j J $ . 22) EO $4 9-8 4 Pp 


7 Nulli vendemus, 8c.) *This ts ſpoken in the perſon of the King, 
who in judgement of Law'inall his Courts of Juſtice is pzeſent, and repeat- 


ing theſe wozds, Nulli vendemus, &c. © © 


And therefoze every Subjec of this Realm, foz injury done fo him ia bonis, * 


 terris yel perſona, by any other Snbjec, be he Eccleſtalticall oz —_ 
ree 


to 
W Q& 


36 E.3. Cap, 9+ 


4 See the reſolute 
on of all the 
Judges of Englad 
in the anſwer to 
the articks of the 
Clergy hereafter 
at large in the 
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Habeas corpus 
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cap. 15. 
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Fre 02 Bond, Pan o2 Woman, Dld oz Young, 92 be he gutlawed, excommu- 
nicated, oz any herwithont exception, may take his remedy by the courſe of 
the Law, and have juffice and right foz the injury done tohim, freely without 
ſale, fully without any deniall, and ſpedily without delay. Os 

PÞereby it appeareth that JuCice muft have th2e qualities:1f mull be Libera, 
quia nihil iniquius yenali Juſticia;Plena,quia Jufticia non deber claudicare;8 Cele- 
ris, quia dilatto eſt quzdam negatio : and then if is both Juffice and Right. 


2E.3<8.14E-3 © Nulli negabimus autdifferemus, &c.] Theſe wozds have 
£14.20 5-3: *2* been excellently expounded by latter Ads of Parliament , that by no means 
Kor Pa 843. Common right oz Common law ſhauld be diſfurbedgz delayed; no, though it be 


NU, FI. commanded under the Gzeat ſeal, oz Paivie ſeal, 02der, wait, leffers, meſſage, 
Ror.Parl. 2 H. 4- 02 commandtement whatſoever, either from the King o2 any other; and that the 
_ -2 _ Juffices ſhall p2oceed, as ifnoſuch Writs, letters, ozder, mefſage, 02 other 


IE.3.f, 35. comommeny were come ” them. Judicium m_— per defaltum affirma- 
 E.3.3.14E.3. yr, bſtante breve Regis de prorogatione judlcii 
a. Jas, 3 "That the Common laws of the Realm thouldby no means be delaied, faz the 
18 E.3.47. * lawis the ſureft ſanctuary that a man can fake, and the ſrrongeft fazfrefle to 
if ps hf ; padtec the weakeff ofall ; lex elt ryciſſima caſſis, and ſub clypeo legis remo deci- 
we, __ ; *o- pitur : ot the King wr Ar his own ſuite, as @ capias profine, fo2 the King 
Rege, may r is fine and the Uke. | 

Rot. 16.Warnick All P2ofections that are not legall, which appear nof in the Regiſter, ngz 
Rot,Parl, 5 H. 4. warranted by our baoks, are exp2efſly againf this bzanch, nulli differemns : As 
n=). TY 9 a P2ofegian under the Gzeat ſeal granted fo any man, direged fo the 
9H.6.50.bo Sheriffs, xc. and commanding them that they ſhall not arreſt him during a 
Forteſc.cap. 53. - Certain time at any gther mans ſuite, which hath wozds 11 if, per prarogativam 
F.N.B. 237,240. noſirgm quam nolymys effe arguendam. Pet ſuch Pagtedions have been argued 
= _ + "= by the Judges aceqzding to their oath and duty, andadjudged to be Loid: Ag 
imp, 161. Mich. 11 H. 7. Rot, 134. a Pzotection granted to Holmes a Uintner of London, 
Mich.zzH.7.Rot. his fadpas, ſervants and deputies, ec, reſolved to be againft Law, Paſch.9 H,8. 
234. —__ Rox. 66. ſach a Pzgtegion diſallowed, and the Sheriff amexced foz not ere- 
— cafing the Writ, Mich. 13. & r4 Eliz. in Hichcocks caſe, and many other of 
Kot. 66. incom- \-tter time: and therg is a notable * Reco2d of ancient time in 22 E.r. John de 
_ 13 & 14 Merſhalls caſe, non pertinet ad vicecogitem de proteQtone Regis judicaze, imo ad 
Eliz.in com. curiam. 

banc. Hixchcocks x 

caſe,  _©þ Juſtitiam vel rectum.) awe ſhall not ſell, deny 92 delay Juffice 
_ == s. and right. Juftitiam vel zetum, neither the end, which is Juſtice; noz the 
*Paſ 32 E.x. mean whereby we way aftain to the end, and that is the law. : 
Rot. 39. coram = ReQum right, is taken here foz law, in the ſame ſeuſe that jus often is (@ 
2+ called. x, Becauſsit is theright ling, whereby Inftice diftributative is gui- 
E.3 = 4 ded and direced; andfherefoze all the Commiſſions of Oiar and Termuner, of 
= E. } cap. 8. gaol-delivery, of the Peace, EC» have this clauſe, FaQAuri quod ad wticiam pertte 
7 H. 4. cap. 14;. net, ſecundum legem & conſuetudinem Angliz , that is, fo do Juſtice and 
x H. 4.cap-z: Right, acco2ding to the rule of the.law and cuſtome of England: and that which 
2 4 4. pF is called common right in 2 E. 3. ts.called Common law in 24 E. 3, &c, and in 
 H.4.cp: thisfenſcit is taken, where ifis ſaid, ic3 q fezreRus in cunis, i. gi in cyria. 
See the x. part of 2, The law is called reQtuw, becauſe it diſcovergeth that which is toxt, croked 
rhe Inſticur, fe. o2 W2ong; £02 as right Cgnifieth law, (p.tozt, craked oz wong, guifieth inf 

& 


Injuria citinſeu 25ereby the croked cozd of that which is calleddiſcretion appeareth to be unlaw- 


COT. full, unlefſe you take it as it ought to be, Diſcretio eſt diſcernere per legem, quid 
fic julkum, 3+ It is called Right, becauſe it, is the be$ hirth-right the, ©ub- 
fect hath, fo2 thereby his gads, lands, wiſe, childzen, his hody, life, honoz, and 

Cicers, © Effimationare p:otected from injury and w2ong ; major hareditas venir unicuig; 
of Ty & legibus, quam 2 parentibus, 
4. La 


, reum is ſometime taken fog the right it ſelf that a dt 
a 


Cap-30. Magna (barta. 57 
1awtoland, as when we ſay there licth Breye de ref : inſfomuch that ſome 

-old readers have ſuppoſed, that reAum. in this Chapter ſhould be underſtood of 

a wait of right, foz which at this day no fine in the. hamper is paid. - As. the 
gold-finer will not ont of the.dulf, th2eds, oz ſhzeds of gold; let paſſe the leaft 

crum, fn reſpec of the excellency of the metall: fo ought nof the learned reader 

fo-let paſſe any ſyllable of this Law, in reſpect of the ercellency ofthe matter; 


— — — —  —  —————— 


CFP. AAS 

Mnes Mercatores, nif1 publice antea prohibiti fuerint, 

habeant ſalvum & ſecurum conductum, exire de An- 
plia,& venirein Angliam, & morari,& ireper Angliam,tam 
per terram quam per aquam, ad emendum vel vendendum, 
{ine omnibus malis tolneris, per antiquas & re&as conſuetu- 
dines, przterquam in tempore guerre. Et {1 fint de terra con- 
tra nos guerrina, & tales inveniantur in terra noftra in prin- 
cipio guerrz,attachicntur fine dampno corporum ſporum vel 
rerum, donec ſciatur a nobis,vel a capitali Juftitiario noftro; 
quomodo Mercatores terrx noftrz tractantur, qui tunc in- 
veniantur in terra illa contra nos guerrina. Er f1-noftri falyi 
{intibi, alii ſalvi fint in terra noſtra. 


— p—— 


, Omnes Mercatores. ] This Chapter concerneth Merchant 
neers. £1 

Firlt it is fo be conſidered what the ancient Laws, befoze this Dtatufe, 
were concerning this matter. 

By the ancient Kings (amonglt whom King Alfred was one)defendu fuic que 
nul merchant Alien ne hantafc Angleterre forſque aux 4 foires; ne que nul demur- 
raſt in la terre ouſter 40. jours. Mercatorum navigiay yelinimicorum quidem,quz- Jar. leges Erkel. 
cungz ex alto ( nullis jatata rempeſtatibus ) in portum aliquem invehentur, tran» cap. 2« + ;/- 
quilla pace fruuntor ; quin etiam fi maris aa fluAtibus ad domicilium aliquod il> © 
lulire, ac pacis beneficio donatum, navis appulerit inimica, atque iſtuc naurz confu- 
gerint, jpfi & resillorum omnes auguſta pace potiuntor, 

2, If is to be ſeen what this Statute hath p2ovided. 

x. That befoze this ſtatute, merchant frangers might be publickly p2ohi- 
bited, Publice prohibeantur. And this p;ohibifion is infendable of Perchant 
fkrangers in amitie, foz this Ac p2ovideth afterward foz Þerchant ffrangers 
enemies ; and therefoze the p2ohibition intended by this Act, muſt be by the 
common 02 publick Councell of the Realm, that is, by Act of Parliament, foz 
that it concerneth the whole Kealm, and tis implied by this wo2d (publice;) '* 

- 2. That all Berchant Trangers in amity (except ſuch as be ſo publickly pzo- 
hibited) ſhall have ſafe and ſure conduct in 7. things. x. To depart out of 
England. 2, To come intoEngland. 3, To tarry here. 4. Togoinand 
thzough England,as well by land as by water, 5. Tobuy andfoſelt. 6, With- 
out any manner.of evil tolles. 7. By the old and rightfall caſfomes. * 

Now tonching Perchant rangers whoſe Soderaign'is in warre with the 
Kingof England, go | ; — THEFTS ; 4 

I There 


Mirror cap.1.$ 3. 


58 Magna Charta. Cap-30. 


| There i ion and p2oviſion fox ſuch as be found in the Realm af 
ul Cper rye beginning of the warre, they all be attached witha paiviledge andlimi- 
bonis mereaor torn ey without harmeof body 92 gods, with this cn gon {nay > 
ienig. q | is uv guar 
Rr Farm | mes in we fence) how hate in the land in warre with ug 
m=—_ ol fall be in treaton and if our Perchants be well intreated there, theirs ſhall be 
—_— = nas with us: and this is jus belli. Et in republica maxime conſervanda ſunt 
Tr.33 E.1.coram - belli. : | 
he the warre is 
Repe, rot. 127. einfo the Realmaffer the 
2763 Sa 3 b _ * IE Ce and yet of ancient fime 
mark. 4 hes hed fad paiviledge granted them in time of warre, Clericus, Agricola, & 
: ; ; d , utet pace fruuntor, 
a + Mercator, ny ep » Ba une Smear trade and traffique ; the 
4 H TY H.6. —— the well nling and intreating of Berchant ftrangers in all the oc 
 þ » 0.C.9. . . 0 
Mar. Par, _ ficulars afozeſaid, is a matter of great —_— w corn. thy rope A hs 
a2 E.3<5.9E.3 Ads of Parliament, foz as they be uſed here, lo ou 


C1. 14 Eno Cos gone | r Countries. | 
ps withall in other C 


11R, 2.C.7. Mala tolneta.]» evill colles. . 

14R. 2, ap 9. _ wozd colnetum) and celonium, and theolonium, are all one, and do ſignt 
16 5-2-2 fie inagenerall ſenſe, any manner of Cuſtome, Subſidie, P2eſtation, Jmpoſt- 
dre for ti r me of mony demanded fo2 erpozting o2 impozting of any wares oz 
Hop! hp ror _ dis to be taken of the buyer. Jn both theſe ſenſes it is here taken of 
of W. 1630 Ceverall kinbs'of folles : Poze ſhall be ſaid herecf in the erpoſitton of the Sta- 
46 E.z.barte215. 41405 of W.*1, and W 2. In the mean time ſe John Webbes caſe lib.8, fol.46, 
-4-Þ yp 6 © Thepare callgd mala tolnera when the thing demanded fo2 wares o2 mer- 
Wein 44 : ch do ſo burden the commodity, as the merchant cannot have a conve- 
W. 2. cap-25. Nient gain by trading therewith, and thereby the trade if telf ts ogg ww 
: = pa..1 ego red. And - _ "ene —_— 02 maletot, fo2 malerout p 

TE. 2. nu, Wozd, and fignifieth a "BIR ; ; : 

Set 4 od coap — this Ac after it hath dealt paſvatively, fine omnibis malic colnerle, i 


ken in good -_ coeth on fo2 moze ſurety affirmatively. c 4 | : 
nope. wenn i ines. | 
ofW..cp.zr, 7 Perantiquas & rectas conſuetu ] That is, byancien 


| ancient and lawfull cuſtome,: which hath ben the 
nar rr: aye to encourage merchant ſtrangers, they have a 
ſpedy recovery fo2 thetr debts and other duties,&c. Per legem Mercacor', Which 
ts a part of the Common law. : TD 
Jo This —_ conſuetudo hath in Law divers fignificaticns. x. Foz the 
ee 2:7 Common law, as conſuetudo Anglix. 2. Foz Statute law, as conera conſue- 
lib, , py 64 264 rudinem communi concilio regni edit, 3. Foz particular cuſtomes, as Gavel- 
ENS rodgk. kind, Bozongh Englith, and the like. 4. Fo2 rents ſervices, tc. due fo the 
ap. Itineri. 2, g2p, as conſuerudines & ſervitia, 5+ F02 cuſtomes, tributes, o2 impoſitions, 
Cap. Eſcheatre. Je novis conſuetudinibus leyaris in regno, five in terra, five in aqua, G6, Subſj- 
Cop. taneris dies, 02 cuſfomes granted by common conſent, that is, by authozity of Parlia- 
— ment, pro bono publico - andtheſe be antiquz & rectz conſuerudines intended 
by this Act : this — a which hath been ſaid befoze inthe endof the 
tim upon the e r. | 

oereby te appecreth that the King cannof ſef any new impoſt upon the Mer, 
chant, and therefoze this Act p2ovideth not only affirmatitely, viz. per antiquas 
See the Srarure of, rectas confuetudines, but pzivatively alſo, fine omnibus malis tolnetis, Within 
| wy E x. forthis Which wozds new impolittons are included, and are here called mala colnera, as 
word Impoſirion, gppgfite to ancient and rightfull cuſtomes, oz ſablivies granted by anthozity of 
——_ many fel was a cuffonre due fothe King by 

Cn where ſome have ſuppoſed, that there was a cuffonre | 
4-3 46* fe Fo ws won = pres Stranger as of the Englith, called Antiqua 
| Eliz. Di iz. foz wols, woil-fells and leather, that is to ſay, foz every ſack of 
3 Eliz. Dier 265. cuſtuma, viz. f02 3 { vs raya Be 
wooll confaining 26.ftone,and every fone x4.pound, vj.s. vitj.d. and foz a c 


| everyſack of woll 40.s. and pzayed the ſaid King fo releaſe the ſaae;fhereupon 57 


-granfedftothe King andhis hoirs:by the Berchant Ptrangers, 'Ec de 


Cap.30. Magn (harta. 

of leather, riij. s, ti, d, certain if is, that thafe cufomes had their beginning 
by common conſent by A of Parliament, faz KingE. x. by his Letters Paz | 
tents reciteth, Cum Pralgt), Magaates, & tora communitas quandam goyam can- Rox. Pat. 3 Br, 
ſuerudinew nobis & hzredibus nattris de lanjs, pellibus,& corfis, viz, de ſacca lang 2.1. Rot. finjum 
dimid Marc”, de 309, pellibus dievid Marc's & de laſto corji xiii« 8, ijti. d. &c. SEORIS 4 
Perein for things are to be obſerved. x, That theſe cuſtames had their crea- ;..,0 previem 
tion by authozity of Parliament, gnd were not by the Eammon Law, appea- xx parte Remem; 


59 


_ ring by theſe wo2ds, Quandam navam conſyerudinem, (1 as it was new, andnot Theſaur. in vcac. 


old, 2, That this new cuſtome was granfed to King Edw. 1. pzoved by this 

wo2d nobis, 3. That it was granfed af the Parliament holden 3 E, 1. com- 

monly called W, 1, (though the Kecazd thereof cannot ke found ) foz the ſaid 

Patent bears date 10.Nov. Aono 3 E. 1. Which was near the ending of that year, 

and the Parliament was holden in Clauſo Paſch, befaze. 4. That here conſuc- 

rudo fignifieth a cyome o2 Dublidie granted by common conſent by Parlia- 

ment; and in that ſenſe if is here taken, and likewiſe in the Jtatute of 5 x H.3. 

Scaturum de Scaccario, fo; in 48 H, 3. Pzoclamation was made , Contra , Pas. ane 

CE &c, Regem yelle cxigere tallagja inconſuera » & introducere ex- ,z H, 3. & tergo) 
And herewith agreeth the Ad of Parliament commonly called confirmatio- Anno 25 8. x. 

nes charcarum, ( Which is but an erplanation of this bzanch of Magna Charra ) Sex more in the 

wherein it is enacted, that fo2no occaſion any aide, tasks oz takings ſhall be Ezpoſition of 

taken by the Kingoz his heirs, but by the conzmon aCent of the Kealmfaving ** He 

the ancient aides and fakings due and accuffomed, "Rot. Parliam: 
And whereas the molf of the whole Commonizlty of the Realm found theme 3 H. 4. nu.18. 

ſelves hardly grievepof the majetout (82 ill foll) of wolls, that js fo ſay, of 4 ne» Office 


ted with a fee 


the ſaid ig did releaſe the Gyre, and granted further Caz him.aud his heirs, Sbjcef ira tug 


that no ſuch thing Howld be taken Without their coumou aſext, and their god this A8 of 25 x. 
will ; and in that Ad there is a ſaving, Sauye 2 nous & nous heirs la cuſtume de 2-20d of Fr EJs 
layoes,pealx, & quiures avant grante per ia Comminalie ayandic, ©0as this Gd of 2**i5 Ron 
Parliament p2oveth that the Gid cuffowe of $4.5, viij.d. fozmoll, andritf.s. "5 ; 
liif,0.fo2 leather, was grauted by Parliament, = 
Wy the Statute de callagio non concedendo, (Which is but an explanatianaf Anno 34 E. 1. 
this bzanch of the Statute of Magas Chart) it i p2ovided, Nullum callagium Sc< more in the 
yel auxilium per nos yel heredes noftros in Regno noſtro ponatur ſeu leyerurfine PROF. 
yoluntace & afſenſu Archiequſcoporam, Epiſcoporum , Comitum, Baranum, wili- | 
tum , buxgenfium, & aliorum:liberoxum Comir' de: Regno.noſtso. $0 as E.x. in 
concluſſon added the effect of the clauſe concerning this matter , which in his 
exemplification he hav.amivted aut of MagoaChara., | "EMT WIE 
Die-Cap. icineris de aovis.conſuerudinibus levatis in xegno, dixein terra, five iv Cap, vinwis, 
aqua, &c. Where conſuerudines aretaken fo2 cuſtomes. | 
Upon grant to Perchant Strangers of divers:pziviledges, liberties andian- Rot. Charrarum 
munities, they granted:to the Kiug.andhis heirs, De quoliber faccollane 40. d, 375 10% #4. - 
de incrementoulera cufiumam antiquam dimid Mare”, quz- prius fuerir petſolaca, 5 He: 
& fic pro laftocariarum dimid Marc', & de trecentls pellibus lanatis- 48. d. ule 
cerrum Mud quod & anciqua cuſtumatfueric prius datum,  Nake Here dhe-Cu- 
Tome which was granted 3:E. x. ishere called anciqua Coftuma, anddhicnew 
Culfome is called noys Cultuma;.and ſometime the one is.catled magna/Cuftu- 
ma, and the other.parva;Cuſtuma, - Fo £79 363 19 
- 2. Vere it appeareth that Derchanfs Strangers paid the fozmer C:u- 
- Pazeobver:by;that. Charter, pandace .of tha ponce upon+ the:pornd was 


| 0- 
liber vininomineCuſtume gluas(ſolidos, 8c. Andthis at this day is called | 
'Buflerage, andiis :paid only iy Perehant Strangers ; but poiſage is paidy gu 
the-Gnglith.gnly, except theCitizens of Landon, .and this is an ancieut:vufp:; Ro. Pac, Anno 


foz I find it accounted foz in the reign of = by the Kings Butter, .and4s 40H. z. 
x5 2 


called 


60. 
Flea lib.2.ca.21, 


Rot. ordinationus 
AnnexF5E.z.in 
Staccario. . 


11 E. 3. Cap.t. 


Rot.Parl. 1 ZE-3. 
nu. 12.licence,&c. 
& 14 E. 3, Nl. 3, 
licence. | - + © 
Ro. alinance, 

I 2.E.3.memb.2 PD 
in dorſ. 


14 E. 3: cap.21. 


Rot. Parliam. ' 
17 E. 3- nu. 38. 
25 E. 3. NU. 22, 
36 E. 3-nu.26, 


Ror. Patliam. 

$1 E: 3+ nu. 16. 
Rot, Parliam. 

21 E.3.Dier x E- 
liz. x65. 

Int” origin.Scac. 
24 E.3.Rot.1. 
27 BE: 3. Cap. 4. 


Int, otiginal. de 
Scaccar, anno 

24 E. 3- Rot. 4. 
Vide fimile, ibid, 
24 Ee 3, Rot 13, 
See the firſt part 
of the Inſtitutes, 

fol.49; b, ” | 


woll. . IE 


Magna (harta. Cap.30. 
called Cera priſa, which at the firſt was granted in lien and ſatisfaction of pur- 


vepance foz wines. And laltly, by that Charter it is granted, Quod nulla ex- 
a&io , priſa, yel praftatio, aut aliquod aliud onus ſuper perſonas Mercatorum alie- 
norum przdia*-feu bona corundem aliquatenus imponatur contra formam ex- 


preſſam ſuperius conceflam : Do as no impoſition can be ſet without alſent of 


Parliament upon any ffranger. 

It was o2dered and reſolved by divers P2elates, Earls, and Barons, bp 
fo2ce of the Kings Commiſſion, that nonew cuſfomes could be levied, noz 
ancient increaſed, without authozity of Parliament, foz that ſhould be again 
the great Charter. Anno6 E, 3. Rot. Parliament. nu. 4.that no fallage ſhall be 
aſſeſſed but in (ach manner as it hath ben in fime of his ancetozs, and as if 
ought to be, and diſannull all others, 

Jn Aono 11 E. 3. it was made felony to carry woll ont of the Realm, the 
end whereof was, that our woll ſhould be dzaped into cloth, 1But the King 
wanting made this uſe of this Act : In the 12, and 13. years of his reign he 
made diſpenſations of that Statute in conſideration of money paid : but that 
Statute lived not long, Jn x 3 E. 3. a great impoſition was ſet upon wolls,and 
if is called a great w2zong, Cum populus Regninofti yariis oneribus, tallagiis 
& impoſitionibus haRenus prezgrayetur, quod dolentes referimus, and there doth 
excuſe himſelf. 

Note here is the wo2d impoſiciones firſt uſed, impoſed by any King in any 
Recoz2d that J have obſerved and do remember. | 

Anno 14 E. 3.cap. 21. A ublidie granted fo the King of woll, wol-fels, 
andleather, ec. by Parliament foz a certain time in reſpec of the warres, foz 
which the King granfeth that after that time he noz his heirs would take 
moze then the old cuſtome. | 
. After this time ended, the King enfred info a new device to get money, yiz, 
that by agreement and conſent of the Berchants, the King was to have 40. s. 
of a ſack of well; 4c. but hereof the Commons (that in troth were to bear the 
burden, foz the Perchant will not be the loſer) complained inParliament, foz 
that the grant ofthe Berchants did not bind the Commons, and that the Cu- 
fſfome might be taken accozding to the old o2der; which in the end was granted, 
and that no grant ſhould be made but by Parliament. . 

..- Ns: charge ſhall be levied of the people, if it were not granted in Par- 
liament, . | ; | 

Jn 21 E. 3. by authozity of Parliament, a Cuſfome was granted of cloth, 
fo2 that the woll was foz the moſt part convertedinto cloth, which you may l& 
in Orig. Scaccar. 24 E. 3. Rot, 13. - ; 

Wythe Statute of 27 E. 3. cap. 4. in pint, a Subſidie of every cloth to take 
of the ſeller (-over the Cuſtomes thereof due, that is, ſuch as then endured foz 
a time, and were granted by Parliament) that is to ſay, of every cloth of aſſiſe, 
wherein there ts no grain, 4.d. xc. X 

. And here it is wozthy of obſervation, that there were two cauſes of the ma 
king of this Dtatute.”. x. Foz that foz cloth no cuſtome was dueother then by 
the:Ait of 21 E.z, - 2. Foz that woll being converted ftoa manufacture, and 
.made info cloth,the ancient cuſtome of Dimid, mark foz a ſack of wall was not 


.by: Law patable, becauſe the wall was turned info another kind, albeit the 


-ctoth'was made of the woll, . And this doth notably appear by' the Recozds 
of the Exchequer, one of them in the ſame year that the Ac of 2+ E. 3. was 
Ac jam magna pars lanz diAi Regni hoftri eodem regno pannificetur , de 
qua cuſtuma' aliqua'nobis non eft folurs. And there it appeareth that that was 
the cauſe of giving to the King a Pubſidie foz cloth by the ſaid Ac of Parlid- 
ament of 27 E. 3.: And yet if in any caſe the King by his pzerogative might 
have.ſet any. impoſition, he might have ſet in that caſe, becauſe, as it 
appeareth by the | Keco2zd, by making of cloth he left the cuſfome of 


Rot, 


Cap ZO. Magna ( harta. 

- Ror. Parliam.45 E-3-No impoſttion oz charge,xc. ſhall beſet without aent 
of: Parliament. __ | | SEEE. | oo 

50 E, 3. Richard Lions, a Berchant of London, punithed foz p2ocuring new 
impolitions,and ſo was the Lo2d Latimer, the Kings Chamberlain. And in the 
fame Parliament, au, 163. upon complaint that new.impoſittons were ſef, 
the King in Parliament aſſented that the ancient cuffome ſhould be holden, 
and no new impolition ſefk. _ 

Fn the reignof E. 3. the black Pzince of Wales having Aquitaine grantedfo 
him, did lay an impolition of fuage o2 focage, a foco, upon the Subjeds of that 
Dukedome, viz, a ſhilling foz every fire, called harth-filver, which was of ſo 
great diſcontentment and odious to them, as if made them forevolt. 

And no King ſince this time impoſed by pzetext of any pzerogative , any 
charge upon Perchandiſes impozted intq oz erpozted out of this Realm, untill 
Nuen Maries time. ©& the Statute of x1 R. 2, cap. 9g. & Rot. Parliament, 
8H. 6. num, 25. | +. ES 
_ Andin 3H, 5. the Oubfidie of Tunnage and Poundage was granted to 
King H. 5. during his life, in reſpect of the recovery of his right in France, 
(which was the firſt grant foz life of that kind,) yet therein was a proviſo, that 
the King ſhould not make a grant thereof to any perſon,noz that it ſhould be any 
p2ecedent foz the like to be done fo other Kings afterwards : but yet all the 
Kings after him have had it foz life, ſo fozcible ts once a pzecedent fired in the 
Crown, adde what proviſo you will. | 
And this grant by Parliament of the Subſidie of Tunnage and Poundage to 
the King is an argument that the King taking it of the gift of the Subject, 
had no power to impoſe it himſelf, 

The Lozds and Commons cannof be charged with any thing foz the de- 
fence of the Realm, foz the ſafeguard of the Sea, 4c. unleſſe it be by their 
_— Parliament, that is, in the-grant of a @ubſidie ; whereunto the King 
aſſented, 

Non poteſt Rex ſubditum renicentem onerare impoſitionibus, 
| King Philip and Nuen Mary granted by Leffers Patents to the Maioz, 
WBatliffs and 1Burgeſſes of ax Becca and their Succeſſozs, that no Wines 
called Palmeſeyes, to be impozted tnto this Realm by any Denizon 02 Alien, 
ſhould be diſcharged oz landed at any other place within-this Realm, but onely 
at the ſatd town and Pozt of Souchampton, with a p2ohibition, that none ſhould 
do fo the contrary upon pain to pay treble Cuſtome to the king and Queen,t#c- 
And foz that Anthony Donace , Thomas Frederico, and other Perchant Stran- 
gers bought divers 1Buts of Palmeſey, 4c. and landed them at Goore, and in 
| Kent, Gilberc Gerrard the Attourny Generall infozmed in the Exchequer a- 
gainlf the ſaid Perchant Strangers foz the ſaid treble caſtome,4c. Upon which 
info2mation asto the ſaid freble Cuſtome, the ſaid Anthogy Donate demurred 
imLaw, xc. And this caſe was argued in the Exchequer Chamber by Coun- 
ſell learned on both ſides, and upon conference had, two points were reſolved 
by all the Judges. x, That the grant made in reftraint of landing of the ſaid 
Wines was a reffraint ofthe Liberty ofthe Sabjed,againff the Laws and Sta- 
tutes of the Realm. 2, That the aſſeement of treble cuſftome was merly 
void, and againff the Law. As if appeareth by the repozt of the Lozd Dier un- 
der his hand (which J have in my cuſtody.) But after by Act of Parliament, in 
'Anno 5 Eliz, the ſaid Charter is eſfabliſhed as to Berchant Strangers onely, 
but not againft Subjects. 5 tt< x | 

And where impoſts, 02 impoſitions, be generally named in divers Ads of 
Parliament, the ſame are fo be intendedof lawfull impoſittans, as of Zum- 
nage and Poundage, o2 other Subſidies impoſed by Parliament ; but none of 
\thoſe Acts oz any other do give the King power at his pleaſure to impoſe; ' Dee 
the firlk part of the Inftituces, Se, 97. | 
: It isthen demanned by what Law Cuſtome is paid foz kerſeyes; whites, 

platn, Traits, and other new dzaperies made of wol ; foz it appeareth by Ads 


of 


Gt 
Rot. Parliam; 
45 E. 3.nu.42. 


Rot. Parliam, 
So E.3.nu.17,28, 


Nu. 163. & vide 
ibidem x91, 


Rot. Part, anno 
25 E.3. Created 
Duke of Aqui= 
tain, 


Rox. Parl.$ H.6. 
nu. 29, & Rot. 
Par, 28H. 6. 


nu. 35. 
Rox. Parl. 3 H. 5. 
Nu. 5O. Stat. 3. 
See in the fourth 
part of the Inſti- 
ruces, Cap. of the 
high Court of 
Parliament, 

more of the Sub- 
fidy of Tunnage. 


Rot, Parkiam.. 


13 H. 4. nu. 10. 


Forteſc.c.9, & 18. 


Int' communia de 
Termino S.T rin. 
anno 2 Eliz. 
Rot. 73. 


Mag.Charr.ca;30. 
9 E.3.C.1.14 BE.» 
25 E. Z« CaÞP- 2o 
27& 28E. 3,0f 
the Staple. | 
2 R. 2-Cap. I. 


23 H, 6. Cap. 18, 
14 H. 8. ca: 4. 
13Elc.4. 1 Jic, 
ca; 13. 3 Jac.ca.6. 


Int* decreta in ca- 
mera Scac. Mich. 
3 &4 Eliz.Mich. 
32 & 33 Eliz. 
Mic. 39& 40Elis. 


Note this. 


x3 E. 3.ex parte 

Remem. T heſau- 
rar, Rot. Parliam. 
25 E. 3. EnaQted 


according'te this 
30:Eg. Compet. 
Borinſeco. in nt 


$caccar 


Job 


Paſch. x Bliz.in 
SCACC..Cx, parte 
Remem.: egis. 


:1Mareis. 


command, that no Wines of the. growth-of France ſhould be:byonght into this 


Magna ( harte. Cap.30. 
of _— and common experience, that all theſe pay Cuſtome to the 
yy 0 this it is anſwered, That a pzopozfionable Subſidy oz Cuffome is 
paid foz them within the equity of the ſaid Statute of 27 E. 3 cap. 4. andlike- 
wiſe a p2opoztionable Alinage is alſo due fo2 them by that Ad. 

Hil. & Paſch. anno 2 Jacobi Regis, great queſtions. were moved, Uhether 
Friſadoes, Bayes, Nozthern Cottons, Nozthern Dozens, Cloth-raſh, Durans 


- ces, Perpetuanoes, Tuft-mocadoes,Sackcloth, Fulftans, Wozfeds, Stuffes 


made of Wozfed yarn, ec. were within the ſaid Act of 27 E. 3. as concerning 
the @ubſidy and Alnage ; and if they were not, whether the King by his pzero- 
gative might not impoſe a reaſonable Subſidy oz Cuffome upon them p2opoz- 


tionably to the cloth mentioned in the Sfatute of 27 E. 3. And this being que- 


Tioned befoze the Lo2ds of fhe Councel,they w2ote to the Judges to be certified 
what the Law was in theſe caſes; who npon mature deliberation, the 24 of June 
I 605, reſolved,ando certified the Lo2ds by their Letters under all their hands, 
ZThat all Friſadoes, Bayes, No2thern Dozens, Nozthern Cottons,Cloth-ralh, 
andother new Dzapery made wholly of woll,of what new name ſoever, made as 
new D2apery fo2 the nſe of mans body, are to ye&elb @ublidy and Alnage accozo 
ding to the Statute of 27 E. 3. and within the oTice of the ancient Alnager,as 


may appear byſeverall Decres in that behalf in the Exchequer, in the time 


ofthe late Queen: but as fouching fuſfians, canvas, and ſuch like made meriy 
of other ſtuff then wooll, oz being but mired with woll, if was reſolved by ail 
the Judges,that no charge could be impoſed foz the ſearch oz meaſuring thereof, 
but that all ſuch Letters Patents ſo made are void, as may appear by a Recoz2d 
of 11 H. 4. wherein the reaſon ofthe judgement 6s particularly recited, which 
the Judges thought good in their Lefters to ſef down as followeth. | 
King H, 4. granted the meaſuring of woollen cloth and. canvas, that houlv 
be bzought to London fo be ſold by any Sfranger o2 Detuzou (except he were 
fre of London ) taking an ob, of every whale peece of cloth ſo meaſured of the 
ſeller, andone other ob. of the buyer, and ſo after that rate fo a greater oz lefler 
quantify, and one peany foz the meaſuring of an C, els of cauvas of the ſeller, 
and { much moze ofthe buyer, and though at were averred that two other had 
enjoyed the ſamesfice befoze with the like f@s, vir. one Shearing by the ſame 
Kings grant, andone Clithew befaze by the grant of R. 2, (and the truth was, 
Robert Pooky , int 5 B. 3. and John Mareis, 1 25 E. 3. hab ikewiſe enjovedthe 
ſame) yet among other reaſons of the (aid judgearent, it was ſet down andad- 
judged hat the fozmer polſeCion was by extoeteony coercion, and without right, 
and that the ſaid Letters Patents Were 41 oncrationem, oppreflionem, & de- 
pauperationem fubdicorum Domini Regis, &c. 8 non in emendationem-czuſtem po- 
pul ; andtherefo:e the ſaid Letters-Pabtents mere 'votd. And as touching the 
narrow new tuff made in Norwrch andather places of WozTed yarn, if was 
reſolvedthat 4t was nat grantable, noz fit fobe granted, faz there was never 
any Alnage of Norwich Wozfbeds ; aud foztheſe Tulfs, 1f after they be made, 
and£fucked-up ſo2 ſaleby the makgrs theneof,'they ould be again oponedfoibe 
viewed ;and meaſured, they willnot wel fall intofheirold plichts, &c. :as bp 
theſaid Lefters t-mazeat large appeareth. Thele L etters mere.openty read 
at:the Councell Table,aud wellappadted by the whale Councet;anvd:thoLovs 
commanded the ſame tobe kept m the CommeUCheT tobeadiremon:fo; them 
to anſwer fuitgzs inthele caſes. 
ut the judgements [tn _'the (@rehequer have ben cited fo2 pecof , that 
the King hath power to ſet impoſitions upon Þerchandizes 2rpozted and-im- 


Exchequer au ananfoamationagainlt Germanc 
Cioll £02.40. $. ſet-by Nucen pou ehory Z@unof tine of the-grouth of 
France £0 be bought into the R aznfitheicaſe:there:was'this;the Attour- 
ney generall infozmed, that where King Eg bytheirJ2o- 
clamation, 30 Marti, the 4.:amd 5, years of their reign, did:will andVfraitly 


2" A judgement given inthe 


Realm, 


Cap.30- Atagna Charta. — 63 
Realm, without ſpeciall licence of the ſaid King and Nuen, under pain of 
fozfeiture of ſuchWine to the King andNuecen, Cumque ectiam di&* nuper Rex 
& Regina de adyiſamento Concilii ſui ad tunc ordinayer* & decreverunt,quod quz- 
libet perſona quz in hoc Regaum Angliz induceret hujuſmodi vina contra formam 
proclamationis przdi&', ſolyeret proquoliber dolio hujuſmcdi vini 40s. vocat.im- 
polt, &c. and that German Ciol, againſt the fozm and effec of the faid P20- 
clamafion, had bzought into the Realm 338. funnes of Wines of the growth 
of France, and had not paid 4os. foz each and every tunne : the Defendant 
pleaded a licence from the ſaid King and Nueen,. dated the 9. of Decemb. 
anno I, & 2, to bzing into the Realm 1500, tunnes of wine of the growth of 
France, in ſtrangers botfoms, with a non obſtante of any Law, Statute, o2- 
P2oclamation made o2 to be made to the contrary, whereupon the demurrer 
was'Joyned. X pd ne 3 

Jn this Reco2d theſe things are fo be obſegved. 1. Thit a Pzoclamation p2o- 
hibiting impoztation of wines upon pain of fozfeiture was againſt Law : foz 
it appeareth ngt that any war was betwen the Kealms. 2. The Pzoclama- 
tion-was made of purpoſe to ſef an impoſition, fo2 the 4o's. ts impoſed upon 
themonly, andupon ſuch as ſhould bzing in Wines againft the ſaid Pzoclama- 
fion, ſoas the P2oclamation was the ground. of this infozmation. 3. The 
King and Nueen by advice of their Councelt did o2der and decree, #c.. and 
ſheweth not how oz by what means this o2der and decr& was made : the plead- 
ing of ſuch a fozmer licence lo inſufficiently, ſheweth that it was by agreement 
and conſent, | 

2. The exrecutozs of Cuſfomet Smith were charged in a ſpectiall infozmation Mich.32 & 39 _ 
fo2 receiving an impoſition of iti.s, tit. d. ſet by Nucen Elizabeth, under her wg Scaccario, 
p2ivy ſignet, upon every hundzed weight of allome made within theavomint- *** 3'# 
ons of the Pope, and judgement in the Erchequer was given againſt them: the 
reaſon of this judgement was, foz that Cuſtomer Smich received the .ſame as 
due fo the Queen, andthe iſſue was joined, quod prxditi executores nori cene- 
bantur ad computum , &c, and the validity of the impolition was never: que- 
ffioned, 

3+ A judgement was given in the Erchequer, foz an impoſition ſet upon nag 
Currants, but the common opinion was,that that judgement was againftlaw, pre gs of 
and divers erpzelle acts of Parliament ; and ſo by that which hath been ſaid if in inform. _ 
doth manifeſtly appear. Johan Bare de 

Xo conclude this point with two of the maximes of the Common law. x. Le London Mts 
common ley ad tielment admeaſure les prerogatiyes le Roy, que ilz ne colleront, ne an pr, 1 ” 
prejudiceronc le inheritance daſcun, the Common law hath ſo admeaſured the 6. 
pzerogatives of the King, that they ſhould not take away noz pzejudice the in- Forreſc, firpe; 
beritance of any : andthe beſf inheritance that the Subject hath is the Law of WE 
the Realm. 2. Nihil cam proprium eſt imperii, quam legibus vivere. 

Upon this Chapter, as by the ſaid particulars may appear, this concluſion is , - 3.09.9 E. 3 
neceſſarily gathered, that all Ponopolies concerning trade and traffique are « :. 25 z.3. ca.” 
againſt the liberty and freedome declared and granted by this great Charter, 2 R. 2. c. :. 


and againſt divers other Ads of Parliament, which are gad commentaries OD _ rn 7. 


upon this Chapter. | : : : 12 H.7,cap. 6. 
Le point del conge del demurrer des merchants aliens eſt iffint interpretable, que Micror c. «oc 
ceo ne ſoit in prejudice des yilles, ne des merchants dangleterre, & il ſoicnt ſereme- 4 E 4.15, © 


mencs al Roy & plevyes filz demurront pluis que 40 jours, 5H. 4.c.g. 


* Foz the well infreating and o2dering of Perchant fkrangers and denizons, *7 - 6. cap. 3, 
and foz * due imployment of their mony upon the native commedities of this 747 ©,b; 5 
- Realm, many Statutes have been made fince this great Charter, and-have * See hereafter rhe 
benercellently expounded in the reign of Queen Elizabeth : but that matter <xpoſtion upon 


belongs net to this place; 


the Statures of 
imploymen's, 


CAP. 


See the firſt part 
of the Inſtitutes, 
ſe. 103, 

47 Ee 3. 21, 
F.N, B.s. 


47 E. 3. 21. Ri- 
paraves calc. 


M, ag na'(,; har ta. Cap. z FE 


CAP. XXXI- 


(I quis terverit de aliquaFſcaeta, ficutde honore Walling: 
Y2 Notting. Bolon. & de aliis eſcactis quz ſuntin 
manu noſtra , & int Baroniz, & obierit hzres cjus, non det 
aliud relevium, nec facict nobis aliud ſervitium, quam face- 
ret Baroni, fi Baronia efſet in manu Baronis , & nos eedem 
modo cam tenebimus quid Baro cam tenuit. Nec nos oc- 
caſionetalis Baroniz veleſcactz habebimus aliquam eſcae- 
tam, vel cuftodiam aliquorum noſtrorum hominum, niſi de 
nobis alibi tenuerir in capite ille qui tenuit Baroniam vel 
eſcactam illam. 


Wy this Chapter if is declared and enacted, that if any man holdof any - eſs 
cheat, as of any honour, oz of other eſcheats which are Baronies, and were in 
the Kings hands , Firlk, if he die, his heir being of full age, his heir ſhall give 
noothevrelief to the King then he did to the Waron. 2. No2 do-none other 


ſervice tothe King then he ſhould have done to the 1Baron, 3. ThattheKing 


Hall hold the honour oz 1Barenie as the Baron held if, fhat is, of ſuch eſfafe,and 
in ſuch manner and fozme, as the 1Baron held it. 4. The King ſhall nof have 
by occaſion of any Barony o2 eſcheat, any eſcheat but of lands holden of ſach 
Warony. 5. Noz any wardlhip of any other lands then are holden by Knights 
ſervice of ſuch Barony, unleſſe he which heldof the Barony, heldalſo of the 
King by Knighfs ſervice in capite. | 

All this is meerly declaratozy of the Common law : and here-it appeareth 
that he that holdeth of the King, muſt holgof the perſon ofthe King, and not of 
any honoz,)Barony, Bannoz oz ſeigniozy: andit appeareth farther in our books, 
that he that holdeth of the King in chtef, muff not only hold of the perſon of 
the King, but the tenure muſt be created by the King, o2 ſome onevof the p20- 
genitozs 02. pzedeceſſo2s Kings of this Realm, fo defend his perſon and 
Crown, otherwiſe he ſhall have no pzerogative by reaſonof it, foz no pzeroga- 
five can be annexed togtenure created by a Subject, Note,here is not named 
the honour of Lanc. which was an ancient honour ever fince the congqaeff, 
whichE.3. raiſed toa County Palatine, as in the 4. parf ofthe Inſtitutes, cap, 
Duch. of Lancaſter, appeareth. ©& 28 H, 6,11. per tours les juſtices, 1 E,6. Bro, 
trav. 53. Stamford Prerog. 29. b, 


T De aliis elcheatis.] Some queffion hath ben made of theſe wozds. 
Foz ſome have ſatd that theſe wozds are tobe underftod of common eſcheats,as 
where the Lozd dieth without Heir, o2 where he is attainted of felony ; but 
where the Lo2d is aftainted of high Wreaſon, there the.King hath the lany by 
fozfeiture of whomſoever the land ts held, and not in reſpect ofany eſtheat by 
reaſon .of any ſeigniozte ; and therefoze where William Riparave a Nozmant helv 
lands in fee of the King, as of the honour of Peyerell, atid Riparaye fopfeitev his 
ſaid land foz Treaſon, and the King ſeiſed it as his eſcheat of Nozmandy , ire 
this caſe the land ſo fozfeited was no-part of the honour, as it ſhouldhave ben 
if it had.come to the King as a common eſcheat ; fo2 it cometh to the King by 
reaſon of his Perſon and Crown, and therefoze if he grant it over, ec. the 
Patents 


Cap.32. Magna ( harta. 6y 
Patente ſhall hold it of the King in chief, and not ofthe honour. And all this 
ts to be agreed, but yet the tenants that held befoze of the honour by Knights 
ſervice, cannot hold of the King in chief. r. Foz that they hold not of the 
perſon of the King, bat of the Yonour. 2, Becauſe the fenure was nof 
created by the King, oz any of his pzogenitozs, as hath been ſaid. 
And ſo doth Bra&on, who wzote ſon after the Statute, expound: this great ..q0. 1... m1. 
Charter fo extend fo fozfeiture of Baromies foz treafon, as of the Pozmans. 87. b.zo H.s. te- 
And yet to make an end of all ambiguities and queſtions, the Statute of nures. Br. 44. 
x E. 6. was made; which is, as the wo2ds be,a plain declaration and reſolution n- H. 8. livery. 
of the Common Law: Likewiſe the Statute of x E. 3, which pzovideth, that 37.5*.35 3: 
where the land that is holden of the King,as ofan honour, is aliened without li- ; x. 6. cop. 4. 
cence,no man ſhall be thereby grieved,is alſo a declaration of the Common law, x E. z. cap. r3. 


1by this Chapter it appeareth, that a ſubject may have an honour, See the x. part of 
| _ Lois, 


F TOS 


© 


CAP. XXXII 


Ullus liber homo det de cxtero amplius alicui, vel ven- x, , ate 


OUT | | > Rege, Nor. & 
dat [alicui],de terra ſua, quam ur de refiduo terrz ſua Reg Nor.& 


poſlir ſufficienter fieri domino feodi ſervitium ei debitum, tion made of chis 
. q . 8 A&R. % 

quod pertinet ad feodum illud. Bra Lt. Brito 
fol.88, Fleta l.3. 


x. Firlt if is fo be ſen, what the Common law was befoze this Statute. yn matches 
\-2, What is wzought by this Statute , where the lands are holden of the ©,0umicc de 
King. © - Norm.cap. 116: 
| + fo this Statute hath pzovided in caſe where lands are holden of ;, pz. z. ::. 
a @ubjec, ; : 
 Wefoze this Statute, in caſe where the tenure was of q common perſon, the 
fenant might have made a feoffment of a parcell of his tenancy to hold of him, 
foz the ſeignio2zy remained intire as it was, and the Lozd might diftrein in the 
tenancy paravaile foz his rent and ſervice ; but at the Common law he could 


his liberty to diſtrein foz the whole ſeigniozy tn every part thereof, 6 34 E.3.c,15.Sec 
At the Common law the tenant might have made a feoffment of the whole che Star. of w. 3. 
fenancy fo be holden of the Lozd, foz that wasno pzejudice at all fo the Lozd, dequiacmptores 
*But in the Kings caſe if was doubted,whether his tenant might have given FTE 18 Ro 
part of the tenancy fohold of himſelf, becauſe the Land, and the pzofit that _-_ - PORTA 
might come to the King thereby, was removed farther off from him, and the ,; 1iz. Dicc 
meſnalty was ever of leſſe value then theland, and foz that canſe the tenancy 299. b. | 
was called paravaile;* and in 18 E. x. the King anſwered to a petition in Par- 4 Rot-par. as. 3x 
Lament, Rex non yult aliquem medium, &c. And this queſtion remained after ——— 5 
this Statute about the ſpace of x 33, years, viz. till the © Statute of 34 E.3.Was Chir. made g. 
made, whereby it is p2ovided that alienations of Lands made by tenants,which H. ;. 
beld of H, 3. o2 of other Kings befoze him, tohold of themſelves, that the alie- © 20 Af. p. 7. 
nations ſhould ſtand in fozce, ſaving to the King his pzerogative of the time of ** cap 37: 
his great Gzandfather, his Father,and his own: whereby it appeareth that this {77 127 
p2erogative to have a fine foz alienation, * began inthe reignof H. 3. which was $ranf. prer. cap.6. 
by this Act, and therefoze he beginneth with H. 3. his great Gzandfather. © To fo.27,28.9 E.36: 
the ſecond point,by this 4c,where lands are holden of the King,as King,in Ca- Hi -, _— 
Pice,be it by Knights ſervice,oz in ſocage in Coping aliened without _— ms 
ore 


1H, F E-22, See 


terrarum, uÞi ſup. 
Hil. 2 E,z2.coram 


Przrog.Regis c.6. 


fol. 80,81, Scign. 


18 E. 1.de quia 


Magna Charta. _ Cap32 


ere roweth, as hath been ſaid, fothe King 4 fine. Fo3 by the Commion law 
was rn obeys atis parity of & fee imple, foz the tenarlf fo be re- 
ffraitted from alienation. (hes; . | : 
tif ſome did hold, that nponthis At the land fo aliened Without licence 
was fozfeit tothe King, by reafon of theſe wvo2ds; nullus liber homo det, &c. any 
others bid hold the confrary, that upon theſe wo2vs the lanv was nof fo/feited, 
; but that if honls be feiſed in tho name of a viſfrelfe, and a fine to be paid foz the 
trefpaſſe, which I take fo be the befter opinion, Andthe reaſon why our brks 
ſpeak that no fine was due befo2e20 H. 3. ts, foz that about that year H, 3. bes 
ing of fiill age (as hath been ſaid) div effabliſh any confirme this greaf Charter; 
bat in truth if was in 21 H, 3. as by the Charfer if felfappeareth. - 

af this queſtion depended abort the fpace of 100. years, ec and was nof 
determined tinfill the ffatute mave in 2 E. 3. whereby if is enaded, that the 
King ſhall not hold them as fozfeit in ſuch caſe, but that of lands ſo aliened 
there ſhall be from thencefozth a reafonable fine faken in the Chancery by dne 
p2ocelſs:which Act was but an expoſition of this Chapter of Magna Charta as fo 
lands holden of the King in Capie aliened without-licence, and erfendeth to 
lands holden of the King by grand Serjanfie altened without licence, 

To the 3. the great doubt upon this Ac was, that tnalmlch as this Ard 
was a p2ohtbition generafl, and impoſed no pain oz penalty, what pain the te- 
tant oz his feoffe& ſhonly incarre if he vid the contrary: amv bythe convmon-s- ' 
pinion this Act was thus interpzeted; That when & fertant of a contanon perfor 
did alien parcell contrary to this Ac, the feoffo2 himſelf during his life-ſhoulg 
not avoid it, quia nemo contra fatum ſum propriurti venire poret?; but that Hig 
heir after his deceaſe might avoid it by the infendment of this Ae, to the end 
-. that men ſhonulv not purchaſe ſach parcetl, foz fear of toſing the ſame affer the 

death of the feoffo2 : but if the heir apparent hav jorned with his anceffo? in 
the feoffment, oz after had confirmed it, and thereby had given his aſſent there- 
; nnto, he 02 his heirs ſhould never have avoided if, whether he furvivedhis Fa- 
ther ozno; and if the heir entredupon this Statute , the alience of part might 
plead that the ſervice whereby the land was holden might be ſtifficienfly vone 
of the refidne, and therenpon iffite might be faken. And I have ſ@n divers 
wy {py between this Act of Magna Chrrta and 18 E. 2. | 

n came the Statnte of 1$ E. 1, which enadeth, quod de cxrero licear unt- 
cuiq; libero homini terras ſuas, ſeu cenemEra ſus, ſeu parte inde ad voluntacem ſuarn 
yendere, ita tamen quod feoffacns teneat terram illam ſeu tenementum itlud de ca- 
pitali Domini per eadem ſeryitia & conſuerudines per quz feoffaror ſuus illa prius 
deeo tenuit; & fi partem aliquam earundem terraturm ſeu tenementorum alicai yen- 
diderit, feoffatus 1lle partem illam immediate tenext de Domino. | 

Pany erceltent things are enacted by this Statute, and att the vonbfs pore 
this Chapter of Magna Charta were cleared, both Dtatfntes having both one 
end, that ts fo fay, fo: the uphoſving and pzeſervation of the fennres where- 
by the u_w were holden ; this Ac of 13 E, r. being enacedad inftanciam mag- 
natum nXegnt. 

r. Fi Statnte of 18 E. r, doth begin With a de carers licear, which 
p2oveth that it was not lawfnll to alien part anleffe fufficient were left; 
and this app2oveth the afozeſaiv commont optnior, that in that cafe the hetr 
might enter, otherwiſe this Chapter of Magna Chartz Had ber in vain, ary 
this de cxtero liceat had not n&edev, 

2, That by this Sfafnte of 1$E. x. the p2ohibifton and penalfy by this 
Chapter of Magna Charra, fo avvid the ffate of the feoffee, ts taken away ; de 
- cExrero liceat, &c, 

' $3. The point afozefaid of the Common law, that fhe fenant could not alien 
parcell'to holvof theLozd, is by thts Ac of 18 E. x, alfered. 

. 4+ Another point offhe Common law'ts by this Ac alfered, that where by 
the Common law he ba; altened parcell to hotd of himſelf, thts is faken a- 
way, and the altenc ſhalt holv of theK 02d pro parricula, 
| 5. Where 


Cap. 3 2. 


5+ Where the Tenant hadlibertyand election by the common Law to make 


Magna (jharta. 


a feoffment ofthe whole, to holdeither of himſelf o2 of the Lozd, now this li- 


berty andelecion 1s taken 
holden of the Lozd. 
6. That the King 1s 


bound by this Act, and this appeareth by the Regiſter, Regiftr. 268. 


away, foz by this Act the Land muſt be immediately 


67 


that the King cannot charge the feoffe of part with the entire Kent, but there F- N. B. 234. 

tieth a Writ De onerandopro rara portione. But the King may grant Lands to 

hold of himſelf, fo2 he is not reſtrained by this Ac,foz hereby no man is reſtrai- 

ned but he which holds over of ſome Lozd, and the Kinig holdeth of none-- 
- Wut then here riſeth a queſtion, If by this Chapter of Magna Charta, a fine 

fo2 alienation accrued to the King upon-an alienation of theKings Tenant in 


Capite, now this reſtraint (as hath ben ſaid ) being faken away, how 
can that pzerogative ſtand when the foundation whereupon it is built 


fatleth z 


2ut hereunto it is anſwered. 1. The reffraint of Magna Charta, ſecundum 
quid, as fo the avoidance of the ſfate of the feoffe by the heir, is taken away, 


as hath ben ſaid, but not fimplicicer ; fo in reſpect of the King the fine foz alie- 


nation rematns due,and herewithagreth conffant and continual uſage. 2.The 
Sfatuteof x E. 3, enacteth, Que deſormes detielz terres & tencrnents alien ſoit 
reaſonable fine priſe in le Chauncery : and thoughit ſaith (deſormes) from hence- 
fozth, that was not, that any fine was due befoze, but, as hath been ſatd,to take 
away the queſtion of the fozfeifure. _. | 

After this Act out of the Dffice of the Remembrancer of the Exchequer, 
Writs of Quo ticulo ingreſlus eſt, fo help the King fo his reaſonable fine, iNued 
ont of theErchequer, to know how the feoffz came to the whole, oz part of the 
Land,and of what eſfate;whereupon the feoffee was daiven to plead,to his great 
charge and trouble: and therefoze upon conference had with the Kings Dfficers 
and the Judges, it was ozdained, that ſeeing the Kings Tenant couldnof alien 
without licence, foz if he did, he thould pay a fine, that foz a licence to be obtai- 
ned the King ſhould have the third part of the value of the Land, which was hol- 
den reaſonable, and the feoffce ſhould pay the ſame,becauſe his Land was ofther- 
wiſe fo be charged, and he rid ofthe trouble and charge by the Writ of Quoti- 
tulo ingreſſus eſt ; and if the alienation was without licence, then a reaſonable 
fine by the Statute was fo be paid by the alien, which they reſolved to be one 
years value, which ever ſince conffanfly and continually hath ben obſerved 


and paid. 


This fine was to be patd by the alicne&, as hath been-ſaid, o2 by thoſe that 
claimed by oz under him; and if the fine be not paid,the Land ſhall be ſeiſedinto 
the Kings hands ; andthe intent of a Parliament is alwaies intended juſf and 
reaſonable ; and therefoze if a diſſeiſoz of Lands in Capice make an alienation 
without licence,and the difſeiſee enter, the Land ſhall not be ſeiſed fo2 the fine, 
fo2 the diſſeiſee is tn by a title befoze the alienation, andſo in other like caſes, 
If he in the reverſion levy a fine of Lands holden in Capice without licence, 
the leſſee fo2 life ſhall not be charged with the fine, becauſe that eſfate was 
befoze the alienation ; but yet in a Quid juris clamar the leſſee ſhall not be com 
pelled to atto2n,becauſe theCourt wil not ſuffer a pzejudice to the King in like 
manner as if the reverſion had ben aliened in Mortmain without the Kings 


licence. 


I have ben the longer in explaining this Chapter, becauſe if ſeemed ſo ob- 
ſcure to ſome Readers in fozmer fimes, that they paſſed it over without any 


erplanation. 


17 E.2,Ca. 7; 


I E, 3, ubi ſupre. 


68 Magna Charta. | Cap. 33,34- 


CAP. XXYTII 


7 Manes Patroni Abbatiarum , qui habent Chartas Re- 

gum Angliz de advocatione, vel antiquam tenuram, 
vel poſſeſsionem, habeant earum cuſtodiam cum [| vacaye- 
rint] ficut habere debent, ficut ſuperius declaratum eft, 


Cap. 5. 


Mirror ca. 5. $ 2. , This Dfafute is intended where thePatron 62 Founder of Abbeys oz Paio- 

F. N.B.34. Ties by ſpeciall reſervation, tenure oz cuſfome, ought to have the cuſtody of the 

44 E. 3. 24. Zempozalties of the fame vuring the vacation, as many Patrons and Foun- 

38 Aﬀl 22. ders tr fimes paſt had. Wut if the King be Founder, he ought to have the 

5o All, p.6, Tempozalties during the Uacafion of common Right by his P2erogative. 

44 Eg. 24. If the King anda common perfon joyn ina foundation, the King is the 
Founder, becauſe it is an entire thing, 

If a common perſon foundan Abbey o2 P2tozy with poſſeſſions of ſmall 
valne,and the King after endow if with great poſſeſions, yet the common per- 
ſon is Founder. If a common perſon found aChauntery, and after the King 
tranſlate if and make if a Donaffery, and endow if with poſſeſſions, yet the 
common perſon is in Law the Founder, becauſe he gave the firſt living ; if 
the franflation be from regular to ſecular, yel e contra. 


- ae. MSG _" 


CAP, XXXIY. 


Ullus capiatur aut impriſonetur propter appellum fce- 
minz de mortealterius quam viri ſui. 


See the firſt pact = Fq2 this wozd Appeal, ſee the firlk part of the Inſticutes, At the Common 
ym Iaſticures; 2 aww befoze this Statute, a wonian as well as a man might have had an appeal 
ct, 500) of deathof any of her anceſto2s ; andtherefoze the ſonof a woman thall at this 
9g 409 '<2* day have an appeal, if he be heir at the death of theanceſtoz, ſoz the ſonis not 
G : E4.x. 26 11.6. difabled, but the mother onsly, fo2 the Statate ſaith, Pcopter appellum famine, 

43. Starfff, PI, Vide moze of this in the firft part of the Infticuces, 7 

Cor. 58, 59. * Feta ſaith, Formina autem de morte viri ſui iter brachia ſua 1oter feAti, && non 


BraQ.li,4.fol.148 13 can > - | 
Briefo.5s.Bler.r alicer, poreric appellare, And therewith agr&th the Mirror, Bincon , and 


22, h ſt racton. : : 57's | 1 , 
ee fat By inter brachia in theſe ancient Authozs is underffod the wife, which 


tures, .24. the deadhad lawfully it poſſeſſion at his death, foz he mult be his wife both of 
* Fleta ubi ſupra. right and in poſſefſion, foz in an appeal, Unques accovple in loiall Matrimony, is 
Mirror ca. 5.S 2. a god plea. 


gs 4 A woman at this day may have an appeal of robbery,xc. fozthe is net reſtrai- 
28 E.3.91. ned thereof. 


3 E.z.Coron.-257 This Writ of appeal of the death of her husband is annered fo her UWidow- 
201.6. 46, Hed, asher Nuarentine is, 
If the wife of the dead marry again, her appeal is gone,albeit the ſecond huſ- ' 


band die within the year ; foz ſhe muſt befoze any appeal bzoughf, conti- 
nie 


Cap.35- Magna Chart... . 69. 
nue famins vis ful, upon whoſe death ſhe bzings the: appeal» | 
if the tying the appeal'during her Widawhod, andtako husband, the 12H. 4.46 
appeal ſhall abate, and is gone fo2 ever. 
'"Ss likewiſe, if in her: appeal the hath judgement of death againſt the De- 
fendant, if after the take hnsband, ſhe can never have execntion of death a- 

nl him. - | | ; | 
"A lbeit the husband be attainted of high Treaſon, oz felony, yet if he be flain, 35 26: 53: 
his wife thall have an appeal, foz notwithſfanding the aftainder, he was yir 
ſaus': but the heir cannot have an appeal, foz the blod1s: coxrupted between 
them. 


© C Appellum foxminz.)} an hermaphzovite, if the male ſer be pzeno- 
minant, thail have an appeal of death as heir; but if the female ſer doth erce 
the other, no appeal doth lie foz her as helr. 


% 
F 3 


' CAP. XXXV 


& TJuUllus Comitatus de cztero teneatur niſi de menſe in 
4 \ menſem, & ubi major terminus efle ſolebar, major fir. 
Vide 2 Ed. 6. cap. 25. Nec aliquis Vicecomes vel balivus 
ſaus faciat Turnum ſuumper hundredum, nifi bis in anno, 
& non niſi in locodebito & confueto, viz. ſemel poſt Paſch') 
& iterum ,poſt feſtum S. Michaelis, & Viſus francipleg' 
runc fiat ad illumTerminum San&i Michaelis fine a 
Ita ſcilicer quod quiliber habear liberrares ſuas quas habuir, 
vel habere conſuevit, tempore Regis Henrici avi noftri, vel 
quas poſtea perquiſivit. Fiar autem viſus de frankpleg' ſic : 
videlicet, quod pax noſtra teneatur, & quod Tithinga tenea- 
eur integra ficut efle conſuevit, & quod Vicecomes non 
quzrat occaſiones, & contentus fit de eo quod Viceconies 
habere eonſygvit de viſu ſuo faciendo tempore H. Reg. avi 
noftri. Vide Marlb. cap. 10. 


q : Comitatus. ] Quod modo vocatur Comitatus, olim apud Beitones Inter leges R,Ed. 
temporibus Romanorum in Regno iſto Bricanniz yocabatur Conſularus j & qui Lamb.tz9-3, b, 


modo yocantur Vicecomites, tunc temports Vice-conſules yocabantur : iHte yero di- Ideot " 0 Cons 


cebatur Vice-conſul, qui Confule abſence ipſius vices ſupplebacjn ſuris foro, ages Ms 
© Curia Comitatus,in Daron, Scypezemots, i, Contltxted conyeritus. iz H.7.18; 


-- Ejus duo ſunt geners, quorum akcerum- hodie le Counciy Court, altenum le Lamb. 35. 
Tontn det Viſcount , olim Folkmote , yulgo nuncuparur ſo as many times —_ cor 
Turn Vicecomitis ts erp2effed under the name of Guria Comitarus, becauſe it Fler.|.2.Ca.36,37» 
ertended th2ough the whole County : and therefoze in the red Bok of the Er- 1, libro rubro, 
chequer, amongſt the Laws of ing H.r - Cap, 8, De generalibus phacitis Comita- in Scaccario, ca. 8. 
tum, it is thns'contatney, yiz, | L | 
. Sicut antiqua fuerat inſtiturione formatum,ſalutari Regis imperio yera eſt recor- 

FN | datione 


70 Magna (,harta. _ Cap. 35. 
* ;, Turnoruem dQatione firmatum y generalia * Comitatuum placira certis locis 8 yicibus, & defi- 
placits, | + gjro.tempore, per fingulas anni provincias conyenire debere, nec ullis ultra fatigatio- 
nibus aguart, niſi propria Regis neceſſtas yel commune Regni commodum ſzpius 
adjiciant, Interfint autem Epiſcopi, Comices, Vicedomint,Vicarii, Cenzenarii, Al- 
- dermanni, PrafeQti, Prapohii, Barones, Vayaſlores, Tingreyii, & c#teri rerrarum 
Domini, diligenter intendentes ne malorum impunitas, aur grayionum pravitas, yel 
judicum ſubyerfio ſolita miſeros laceratione confiniant. Agancur itaque primo, 
Regis placita, debita verz Chriſtianitatis juraz ſecundo, Regis placita, poſtremo, cauſz fingulo. 
1. The Pleas of rum, &c. debet enim Shcryſmote ( i, the Dyer ffs Tourn ) bis; Hundreda & 
the Crown hol- + Wapentachia, (i, the County Courts) duodectes 1n anno congregari. : 
den in the She- nd truly did H,x, ſay, Sicur antiqua fuerat inſtitutione formatum : Foz theſs 
riffes Tourn alſo. (qonrts of the Tourn, and of the County, and of the Let o2 view of frank- 
pledge, mentioned hereafter in this Chapter, were very ancient : foz of the 
Tourn you ſhall read amonglt the Laws of King Edw. Staturum eſt quod ibi 
Lamb. fol. x35. ( ſcilicet apud le folkmote ) debent populi omnes, &c, conyenire, & ſe fide & ſa- 
The cath of Al= cramento non fraQto ibl in unum & ſimul confederare, &c. ad defendendum Reg- 
legeance in the mum, &c, una cum Domino ſuo Rege, & terras ſuas, & honores illius omni fideli« 
Tourn or Left» (arecum eoferyare, & quod illi, ur Domino ſuo Regi,intra & extra Regnum univer- 
ſum Britanniz fideles effe velint, 8&c. Hanc legem invenit Arthurus (qui quondam 
fuic inclyriffimus Rex Brironum ) & na conſolidayit & confederavit Regnum 
Britanniz univerſum ſemper in unum : hujus legis authoricate expulic Archurug 
prxdiQus Saracenos & inimicos a Regno ; lex enim ifta diu ſopira fuir, donec Ed- 
garus Rex Anglorum, qui fuit avus Edwardi Regis, illam excitavic, & erexic in lu» 
cem,& per totum Regnum firmiter obſervari prxcepit: & hujus legis authoricate 
Rex Etheldred ſubito uno & ecodem die per univerſum Regaum Danos oc- 
cidit, | _ 
Wy the Laws of King Edward, befoze the Conqueft the firſt, which ſacs 
ceded King Hes, if is thus enacted : bh TOW 
\ ofitus quiſque, i. Vicecomes, Saxonice Gerefa, Anglice Sheriff, ad quartam 
- nr. cots of SETTES frequentem populi concionem celebrato, cuique Jus Jicies Xquas 
c2p.11.fol.5z, bile, liteſque ſingulas cum dies condiRi advenianc dirimito, 
 Yereby it appeareth that Common Pleas between party and party were hols 
den in the County Court every month, which agreth with Magna Charta, and 
other Statutes and continuall uſage to this day. 
Inter leges Edgari Andamonglt the Laws of King Edgar it is thus concerning the Sheriffs 
Regisca-5. fo,80+ Zourn pzovived : | | 
Celeberrimus ex omni Satrapia bis quotannis conyentus 2glicor, cui quidem illius 
Diceceſis Epiſcopus & Senator interſunto, quorum alter jura Divina, alter humana 
populum edoceto ; Which alſo agreeth with Magna Charra, and other Dtatutes 
and continnuall uſage. | | 
Wy that which hath been ſaid, if appeareth that the Law by King H.z. 
was (after the great heat of the Conquett was palf) but a reſtWition of the an- 
cient Lawof England : And fozaſmuch as the Biſhop with the Sheriff did go 
in Circuit twice every year, by every hundzed within the County (which alſo 
appeareth by this Chapter of Magna Charta in theſe wozds, Turnum ſuum per 
hundreda, &c.) it was called Tour oz Zourn, which fignifieth a circuit oz 
Briccon cap. 29- perambulation. | 
Flea 16.2945 © Now let us peruſe the ſeverall bzanches of this Chapter. 


1 H. 6. Leet 11. . , : Z 
F.N.B. 269.9, 0 Nullus Comitatus de cxtero teneatur nifi de menſe 


in menſem, & ubi major terminus effe ſolebar, major ſir.] 


This (as hath been ſaid) is an affirmance of the Common Law and Cn 
ffome of the Realm. 


| qT Comitatus.] Here Comitacus is taken in t & * 
Fu) t: nonny n the commoi: ſenſe foz ths 
That 


Cap.3 5% | Magna Charta. | "ny 
ths: Realty fas divided ifs Counties log befozs the reign o&— 

Rn pF viz. int the time of the ancient Bjifors ; (ﬆ@ the firft part vt the 

Inſtitutes, SeR, 248, | 


q Et ubi major terminus, &c.] whis is alferevby the Statnte 2 E. 6. &p.z 9; 

of +E, 6, Whereby it is pzovidedthat ns Conty Cottft lhall bs longer deferees, 
vie one month from Court ts Cotirt, and fo the ſaid Touttthall bs kept every 
monith; any nione-otherwiſe, | : 2H h 

1by which Act evory Cointy of Englagd, concerning the time of the keeping 
off CCoanty Court, is governed by ons anv the ſame Law, = 

there is to be acconnted 28. dates tothe legall manth in this cafe, amv 

ndt accozding t6 the ntonth of the Kalender, | 


q Nee aliquis Vicecomes, vel balivusfuus, faciat Tur- 
num ſuum per Hundredum, niſi bis in anno, & non mii 
in loco debito & conſueto, viz. ſemel poſt Paſch. & iterum 


ng feſtum S. Michaelis. } were this bzanch faith, Semel poſt Palab. ;c x.5.a.15 
, . - = 48 eh." þ © young . 

c. the Statute of 3x E, 3. erplaineth it, viz. one time within the month 

after Eaſter, and another time within the month affer $. Michael, and if they 

hold them in any'other manner,then they ſhould loſe their Tourn fo2 that time, 38 H. 6. fol. 7, 

which is as much as fo ſay, the Cotirt fo hokden foz that fime ſhall be utterly og Fa yp | 

void, and the Sheriff ſhall loſe the p2ofits thereof, anf-pl. Cor.84. 


T Niſftin loco conſueto.] This remaineth to this day. awkicas 

| | | —— Dier4 & 5 Phi 

T Perhundreda.] yew Yundzevs and the Courts of the Yundzeds & dar 151, wy 
tl came, l& hereafter in this Chapter. .. | 


C Er Viſus franciplegii tunc fiat ad illum Terminum 


Santi Michaclis, &c.Tzt yath appearev befoze, that of ancient time 
the Sheriff had two great Cotitts, viz. fhe Totirn, and the County Court 3; 
Afterwards foz the eaſe of the people, and ſpectally of the Pusbandman, that 
exch of them mtght the better follow their buſinefſe in their ſevetall vegrees, 
this Court here ſpoketr of, yiz. bfew of frahkpledge, oz Let, was by the King 
. divtvedand vertvev fromthe Zourn, who granfev fo the Lozds fo have the 
- biewof the Tenants an Refſiants within their Baniiozs, ec. ſo as the Te- ,, 1.4. 89. 
nants and Refijants thonts have the ſame Jaſfice, that they had befoze iri the «3 1.4. 9-lib.ri; 
Torn, votre umfothen at thetr own vozes without any charge oz lolſe of fime; fo. 4 5. Godfreyes 
ad foz that cauſe cane the diity im many Leets to the Lozd De certo Lee, caſe. 
towards the charge of obtaining the grant of the ſaid Leef. | 
* So likewiſe, and foz the ſame reafon, were 2eds and Yundzed Conrts 

dividevand detived fromthe Cotinty Conrts, and fhis the King might do, foz 
the Tourn aid Leet bothare the Kings Courts sf Recozb- And as the King 
may grant 4.man to havs power Tenere placica withina certain pzecind, 6+ 
befo2e certatn Judges, and ina matiner exempt it from the juriſdidion of hts 
higher Courts of Jeffice, ſo might he vo in caſe of the Tourn and Yundzed 
Conrts : foasthe Contts and Judges niay be changed , but the Laws and 
Cuftomes whereby the Coutts pzoceed cannot be altered. And as the Coun- 
ty Court att9 Yundzed Court are of oe Juriſdiction, fo the Towrn and Leet 
be alſo of one aro chs ſame jiriſvicion ; foz Derivativa poteſtas elt ejuſdem juril- Regnla. 
di&tionis cum primitiva, ; 7 

The ftyle of the Tourn is Curia franc. plegii Domini Regis tent apud L. c6- z1 H 6. Leet 11. 
ram Vicecomite In Tutno fus cath te, Se, And therefoze in ſome Baoits it is called 8 8. 7. r1. 
the Lect of the Tourn. And thetefoze where the Dheris fiyled his Conf, 514... 814.7... 
Tutiz Vicecom'tent taſidie apud L,&c.it was reſolved that it was — 


v- Magna ( harta. Cap35: 
irrox ca.2.$ 16. thi 'ourn is but the perambulation of the Sheriff, buf by the right 
Ty en that the Journ and L ef hate Lut one —_ 


the ſame juriſdiction. 2 0s ts 
12 H.6. abbr. by Wut fo2 want of the knowledge of antiquity if was obirer, in 38 H.s, denied 
F,Lcerr- . . thatthe Tourn and theLeet were ofone jurildiction , and two inffances are 


there put: viz. that theL.&t hath conuſance of bzead and ale, that is,of the aſſiſg 
ed and —_— the Tourn hath not conuſance thereof ; andthe other is, 
that in the Le&t they have authozity de preſenter ceux queux ne ſont lies,abzidged 
by Firzh: a preſenter -ceux que ne ſont miſes in ledecepharie, 
To the firff it is clear, That the bzeach of the afliſe of bzeadand Ale is pze- 
ſentable in the Tourn as a common nuſance, -and therewith agreth conffant 
and continuall experience, and reaſon pzoveth that the derivative cannot have 
4 E. 4. 3 conuſance of that which the pzimitive had nof, unleſſe if be given by ſome Ac 
-4 B. 4 . of Parliament ; and herewith agreeth the ſtyle of the Tourn, and theauthozi- 
2$H.8.Dicr 13b tyof later Boks. | PEE POD | 
As tothe ſecond, it is ill repoztedin the Book if ſelf; but if if be infended as 
Ficzh. abzidgeth it, then it is clear that in the Wourn they that be not put into 
the decennary may be inquired of, foz,as hath been often ſaid, the ſtyle of the 
Tourn is, Curia viſus frankpieg' ; and the derivative cannot of common right 
be moze then the pzimittve. . 
" 25ut both of the Tourn and the Leef this may be truly ſaid, 


EO | 5 Jas. lib Tempora mutantur , & #0s mutarur in ills; ; 


fo. 78: Bulleins Quodque vera inſticutio iſtius curiz eyanuit, & yelut umbra ejuſdem adhuc rema< 
caſe. net : habemus quidem Senacusconſulcum, ſedin tabulis repofitam, & tanquam gla- 


of POO dium in vagina recondictum. 


But now let us return ftoour Magna Charta. 


Mirror 6a.1.$17. © Ft viſus defranc' plegio tunc fiat ad illum Terminum 


& ca. $.Y2. 4 4 <<. 

ha Santi Michaelis, &C.] 3t is to be obſerventhat the pzecedent bzanch is, 
6H.7.2,%3- That Vicecomes non faciat Turnum per hugdredum nifi bis in anno, as hath been 
ſatd, viz. Semel poſt Paſch', & iterum poſt feſtum SanRi Michaelis, This clauſe 
ertendeth to the enquiry of felonies, common nuſances and other miſdeeds, the 
view of frankpledges, and fo all things inquirable in the Tourn. Now by this 
clanſe if is p2ovided that the Article of the Tourn concerning the biew of 
frankpledge, being here underff@din a particular ſenſe, ſhall be dealt withall 
by the Sheriff in his Tourn but once in the year,yiz.at the Tourn holden after 
Eaſter, and ſo if hath been fozmerly expounded: and therefoze it was well reſol- 
Zo ne wo "7+ ved in 24H.8. thatthis clanſe of the Statute of Magna Charta is fo be under: 

Jeet v2. 4 ftodof the Leetof the Tourn, and not of other Leets; andſo without queſtion 
22 H.6. 14. is the Law holden at this day, That he that claims a Leet by Charter, muſt 
8 H. 7. 4. hold if at the ſame daies which are confainedin the Charter, and he that claims 
32 H, 7.15. it by pzeſcription, may claim to hold it once oz twice every year, at any ſuch 
= Ht BID: dates as ſhall upon reaſonable warning be appointed, if-the uſage hath been ſo, 
234. ſo that if hath been kept at uncertain times ; oz elſe it ought fo be kept at ſuch 
certain dates and times as by pzeſcription hath been certainly uſed. And the 
the next wozds to this clauſe , Tra ſcilicer quod quilibet habeat libertates ſuas 
quas habuir, &c, do explain the meaning of this Chapter, that it extended not to 
the Leets of the Subjecs, but they ſhould have their liberties as befoze they had, 
and this alſo appeareth by the concluſion of this Chapter, Er quod Vicecomes, 
&c, contentus fit de eo quod Vicecomes habere conſueyit de Vilu fuo faciendo: 
So as if mul be Viſus ſuus, the Sheriffs Uiew, which of neceſſity muff be par 
cell of the Zourn; and tif is ſaidin the Mirror, that this view of frankpledge 
(parcell of the Zourn) ſhould be made once every year, | | 


T Fiatautem Viſus de franc' pleyg' fic, &c. ] were it appea- 
reth that the view of frankpledge ſhould have two ends, x. Quod pax 


noſtra 
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aoſtra. tenexrur; . 2. Quod : Tithifga __ ___— | _ F 7 
Foz the firlf, that the Kings peace might be kept ; the right inffifutioy of 

is iew of Franke pledge, aid whereon the name came; 'is fo*be tonkvered, 


which is as followeth. - 11 ion 0G Oo i 00D 
Franci plegii, i, Libert hdejullenes, fees ſurefies o2:pledges ; pp fere ifie 

b pars, 100 = 

Woes I a 


ined 
5. 4 
, 
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fiat yiſus de Francis legiis, ira'fcilicet. quod pax nloftra reneatur , let 
view of pledges's2 tareties fo? frie-men be made, ſo that our peace may 'be 
ven;- Now'theiiſſfitntion herebf; foz the Keeping of the Kings peace;"was 

that evory free-znari, at his age'df'x2, years, Hauld in the Leet (if he were in? priaiw.z £; 247 
nyÞ03 in the Town, (ifhe were'not nary Lf) take the oath of alleageance Int, leges'Canuct 
tothe Kitig; ahi that pledges 02 ſureties ſhouldbe forma in' manner hereafter fol-ro8"rg:* -n 
eppzolſedfo2 his trath totheWing and fo all his people? 'be neue iti br wy eg: {1} 
pziſon, This Franke pledg®coniffedmotf cotjtitionly of tett vs, which x5 defriborgi 
tho axons called Theothung, it fthe Nozth*parts they call them Tenmenraſe, Bra8. ubiſup, * 
i dther places of Gngland* ke at ky 5 chapter Trithinga, 'i, Decem- Lamb. verbo cen< 
vixaleicolle iam whereof the watt rs of the e rent 'were botmd?) turia & decuria. 
wete of the Daxotrs-called Frebborgh, whchtnilpine places ts to this day called | 
free Barrowe, i, Free furety, v7 Franke pledge, #11dthe Paſterof the tenth honf- BraR. fol. 19.b, 
hold was by the Saton called by'divers names; viz. Theotbitbgnlon, to this day 7. 
in the Weſfcalled Tychingman; and Tihenheofod' and Freobother, ji. Capitalis 

plegius, chief pledge:: andtheſe ten mafers of faunlies: were-boundone faz a © 
nothers family;thateach man of their ſeverall fainilies ſhotildTand fo the Law, Bric- ubi ſup. 

02 if he were not fozth coming, that they ſhould anſwer fo2'the:injury 02 offence 

by him committed; De co autem- (qui tugam ceperic, diligentertnquirend'; fi fuerit. p;a6. 1. 3.6424, 


in franco plegio.& decenna, ruhc eric decentia in.miſcricordia'coram; Juſticiatiis:no- 
ſtris, quia non habent ipſum malefaRorem ad retum, te Bo to 8? 411 

_'Yereby it appeareth,that the pzecinc of this frank pledge was called decenhiay 
becauſe it conſiſted moſt commanly, as hath been ſaid, of fen Hbutholds; and e- | 
very man of theſe ſeverall houſhalds, foz whoin the pledge o2 ſurety was taken, _.; ©: 
were called decennarii, becauſe every particularperſon in the Kingdome was of roar Ages 4 
one deceana 02.other; which names are:continued as thadowes'of antiquity to: ;;_acc.., ©; 
this day. Ordeine.fuit ancientnent, que nul: ne demurraſt en le realme, fil ne fulit! Mirror cap. x. $ 
en dizein & pleyye de frank homes,appent aux viſc' de viewer un fois per an' frank 77: 
pledges & les pleyys, &c. ___ __ | j 

Wy the due execution of this Law, ſuch peace (whereof this chapter ſpeak- 

eth) was univerſally holden, within. this Realmz\asno injuries, homicides, 
robberies, thefts, riots, tumnlts,o2 other offences were committed, ſoas a man 
with a white wand night ſafely have ridden befoze the Conqueſt with muc 
monyabout hini,without any weapon,thzonghout England:andneſaithtruez#, 
conjeRtura elt, eaq; non levyis, haud ita multis Racuifſe ,priſca cempora ſcelexiGug, TONTY 
quippe quibus rapinz, furto, cxdi, pfurimiſq; aliis ſceleribus' per vue imponehancut , 1 
pecuniariz, cumhiis hac noſtre zempeſtate nos omnibus metito-capitis parganvirro= A#Aimatio capicis 
Samus, &co  0uD £ 1:1 Sits 2: bar boup 4 {i6wT> 

2T-.Ee quod ticthinga: teneatur integra.) "Trichingh- 02 Tithinga is 
expounded foz Theochioga, which ſignifieth the Fcankpledge of ten houſholds,ag 
hath been ſaid; and it is notably expounded by Flera, whic there You may x2ad Flera lib, 2.c. 54; 
at large: the ſenſe hereof is, quod Trichinga, five Theothingsz 1:Decemyirale cot- 5 de Trichiogis. 
legium reneatur integrum, i. that no man be: not within ſayjedtcenna 02; ;other; 
ſo as he may be bzought fozth to ſtand to right if he thall offend, Olim Trichioga 99> Int. leges 
fignificabar tria vel quatuor hundreda, quod autem in crichinga definiri non pore- woes erp, 
rat, ferebatut in ſcyram, 0 TT - SR. O0. 't 2; 

What perſons ſhall come to the Tournand'Leef, #c. and who be exempted; Maclebridge<10; 

ſee the Dtatute'of Marlebridgez/ andthe anvient authozs, : Wo OYE Larne Fn 
j 2.41 | +15 BraR,lib- 3.tok, 


1113 > 7" 4 WAIS f 458 3433S » 64 F | + 
7 Tempore Regis Henrici avi. Twice repeated in this Eyap/ 74 P39: bi 
ter; yid. befoze Cap. 15, 16; / ' | k 


Flera lib, x: c- 29+ 
bb; 2, cap; 45. * 
L De - 


7z 


Magna ( harta. Cap35; 


Mirror ca.2.$ 16, that this wozd Tourn is but the perambulation ofthe Sheriff, but by the right 


18 H.6. abbr. by 
F, I,cet Js x 


4 Ee. 4. 31, 

22 BE. 4. 22. 

12 H. 7.18. 

2$ H.8.Dier 1 3-b 


Paſch, 5 Jas. lib. 
fo. +92 Bulleine 
cale. 

. Cicero. 


Mirror £2.1.9 17. 


& ca. 5.S2. 
6H.7.2,& 3. 


30 H.6: Leet 11. 
24H. 8. Br. 
Leer 23. 
22 H. 6. 14. 
8H. 7. 4. 

32 H, 7.15. 
38H. 6,7. 

Dier 7 Eliz., 233) 
234.1 


{ple of the Tourn,it appeareth that the Lourn and ef hate tut one ftyle,and 
the ſame juriſdiction. hee REPey ; 
4But fo2 want of the knowledge of antiquity if was obiter, in 38 H.6. denied 


- that the Zourn and theLet were ofone juriſdiction, and two inffances are 


there put: viz. theL&f hath conuſance of bzead and ale, that is,of the aſſiſe 
—_ and _ the Tourn hath not conuſance thereof; andthe other is, 
that in the Let they have authozity de preſenter ceux queux neſont lies,abzidged 
by Firzh-a preſenter | ceux que ne ſont miſes in le decepharie, | 

To the firft it is clear, Zhat the bzeach of the aCliſe of bzead and Ale is pze- 


' ſentable in the Tourn as a common nuſance, -and therewith agreth conffant 


and continuall experience, and reaſon p2oveth that the derivative cannot have 

conuſance of that which the pzimitive had not, unleſſe it be given by ſome Ac 

of Parliament ; andHerewith agreeth the fiyle of the Zourn, andthe authozi- 

ty of later Boks, B 4 PA ; PE Rn IO | 
As to the ſecond, it is ill repoztedin the Book if ſelf; but if if be infended as 

Ficzh. abzidgeth it, then it is clear that in the Tourn they that be not put into 

the decennary may be inquired of, fo2,as hath been often ſaid, the ffyle of the 

Zonrn is, Curia per frankpleg*' ; and the derivative cannotof common right 
be moze then the pzimittve. . 

if but of he Wn and the Leet this may be truly ſatd, 

| Tempora mutantur , & nos mutamurin ills; ; 


Quodque vera inſticutio iftius curiz eyanuit, & yelut umbra ejuſdem adhuc rema- 
net : habemus quidem Senatusconſulcum, ſed in tabulis repoſitam, & tanquam gla- 


dium in vagina recondictum. | : 
But now let us return foour Magna Chart. 


C Et viſus defranc' plegio tunc fiat ad illum Terminum 


Sana! Michaelis, GC. ] It is to be obſerventhat the pzecedent bzanch is, 
That Vicecomes non faciat Turnum per hugdredum niſi bis in anno, as hath been 
ſaid, viz, Semel poſt Paſch', & iterum poſt feſtum San&i Michaelis, This clauſe 
ertendeth to the enquiry of felonies, common nuſances and other miſdeeds, the 
view of frankpledges, and fo all things inquirable in the Tourn., Now by this 
clanſe if is p20vided that the Article of the Tourn concerning the view of 
frankpledge, being here underſf@din a particular ſenſe, ſhall be dealf withall. 
by the Sheriff in his Tourn but once in the year,yiz.at the Tournholden after 
Eaſter, and ſo if hath been fozmerly expounded; and therefoze it was well reſol- 
ved in 24 H.8. that this clauſe of the Statute of Magna Charta is fo be under: 
ftodof the Leetof the Zourn, and not of other Leets; andſo without gueſtion 

tsthe Law holden at this day, That he that claims a Leet by Charter, muſt 

hold it at the ſame datos which are confainedin the Charter, and he that claims 

it by pzeſcription, may claim to hold it once oz twice every year, at any ſuch 

dates as ſhall upon reaſonable warning be appointed, if the uſage hath been ſo, 
ſo that it hath been kept at uncertain times ; o2 elſe it ought to be kept at ſuch 
certain dates and times as by pzeſcription hath been certainly uſed. And the 
the next wozds to this clauſe , Tra ſcilicer quod quilibet habeat libertates ſuas 
quas habuir, 8c, do explain the meaning of this Chapter, that it extended not to 
theLeets ofthe Subjeds, but they ſhould have their liberties as befoze they had, 
and this alſo appeareth by the concluſion of this Chapter, Er quod Vicecomes, 
&c, contentus fit de ea. quod 'Vicecomes habere conſueyit de Vilu fuo faciendo: 
So as it mulk be Viſus ſuus, the Sheriffs Utew, which of neceſſity muff be par 
cell of the Tourn; and it is ſaidin the Mirror, that this view of frankpledge 
(parcell of the Zourn) ſhould be made once every year, | h 


T Flat autem Viſus de franc pleg fic, CC. 1 Pere if appea- 
reth that the view of frankpledge thould have two ends, x, Quod pax 


noſtra 


ng Wwe OT INT CT IR PITT TI OO 


£S  %v*= 


Cap.35- Magna (;harta. 73 
aoſtra. tenearur; . 2. Quod - Tithings reneatur! imegra, | - | 
Foz the firlk, that _ Kin and theres peace might be kept ; the right inſtituting x 
fhs view of Franke pledge, whereon the name came, is. why —_— 
which is as followeth, - / c giv &10 
Franci plegii, 1, 1, Liberi delle fr ureti 92: pievgea zaph 
fiat yiſus de Francis \pleg oils, ira fcilicer quod pax noftra ceneatur 611 060b gt 
view of pledges o2 fareties fox fre-men be made, fo that our peace may the 
den; - Noe lee un of his ol] 3 fo; 0 hes whey - Kings ran og 
that every free-ynar, at his age'df'; 2, years, Hauldint eLet(if he were Brie! 
nyÞ04 iti the Towen, (if he were'not Fats wine, take fake the ED of alleagea Br cat 


tothe King; aid that pledges 92 ſureties ſhouly: er hereafter fol:r08:3g:- ifs 
eppzoledfo2 his truth toth and fo afl Ml People? tobe kepf iti rk wg Edw, © 
pailon, This Franke pledge conJlRedmoſ ont of t vhich cn. de tnis 
tho @arons called Muy it the Nos ts they call'them Torn Bra&.. ubi ſup, 
indther places of Gngl It ere © 24 "chapter Trithir nga, i, Decem-' Lamb. verbo cen 
vixale'collegiam-z Whereof the' Mi ers of the ie efamilies FO were botmd') 'vria & decuria. 
wete of the Daron#ealled Frebborgh, whichftipimne places is to this day called | 
free Barrowe, i, Free furety, v2 Franke pledge; #tidthe PTR the tenth honfs Br:8: fol. 9.b, 
holy was by th e Baron called by'divers names, viz. Theorh gnlon, tothis bay T 
in the WelF called Tychingman, and Tihenheofod and Freobother, i. Capitalis | 
plegius, chief pledge: andtheſe ten maſfers of families; were-boundone foz a- 
nothers famfly;that each mat of their ſeverall fainilies ſhould and to the Law, Brir ubi i ſup 
02 if he were.nat foth coming, that they ſhould anſwer fo2 the injury 02 offenee 
by him committed; De co autem qu fugam ceperic, diligenteranquirend' ; fi fuerit. prae. 1. x: £ 114, 
In franco plegio.& decenna, tuhc eric decentia in.miſericordia! corarh: Juſticiarilsrio- F 
ftris, quia non habenc ip ſum malefaorem adreQtum. | 

[Yereby if "ppeareth.that the p2ecin of this frank pledge fn called ddconit; 
becauſe it conſiſted moſt commanly, as hath been ſaid, of ten hbutholds; and e- 
very man of theſe ſeverall hoytholds, foz whoin the pledge o2 ſurety was taken, E-Ph 
were called decennarii, becauſe every particularperſon in the Kingdome was of Pri. cap. 13. : 
one deceana 02.other; which names are-continuedas ſthadowes'of antiquity to! 1. acc. Pe F 
this day. Ordeine.fuit anficaunent,' que nul ne demurraſt en lerealme, fil ne fiiit! Mirror cap. 1. $ 
ea dizein & pleyye de frank homes,appent aux viſc' de viewer un fois per an' frank 77: 
pledges & les plevys, &c. 

Wy the due execution o this Law, ſuch peace (whereof this chapter ſpeak- 
efh) was univerſally holden, within. this Realmz\asno injuries, homicides, 
robberies, thefts, riots, tumnlts,02 other offences were committed; ſoasa man 
with a white wand might ſafely have ridden befoze the Conqueſt 'with much 
mony about hini,without any weapon,th:onghout England:and'one _—_ 
conjetura eſt, eaq; non levis, haud ita multis ſtatuifle priſca ce Ior2.. ſcele 
quippe quibus rapinz, furto, c#di, pturimilq; aliis Teeleribus multz pier aw: Ed een! 
—__ cum'hiis hac noftts rempeliate nos Tong mediocg PRO Zſtimatio capiris 

+2 a0-u  .-3 04D | 


: |. Erquod tithings; tencatur —— Trichin6k-02 Fithigh is 
expounded foz Theochinga, which ſignifleth the Frankpledge off [ ten houſholds,ag 


hath been ſaid; and it is nofably expounded by Fleta, which there you maP X9ad Flera lib.2.c. 54. 


at large::the. ſenſe. hereof is,/quod Trichinga, five Theorhin; - 4: :Decemyirale\ t- $s de Trichingjs, 


legium teneatur integrum, i, that no man be; not within Ijedico/ine ha -other; 
ſo as he may be bzought fozth to fand to right-if he ſhall offend. Olim Trichioga I _— __ 
fignificabar tria vel quaruor hundreda, quod altern in crithinga definiri non d Poce- Kino ©.'10s 


rat, ferebatut in ſcyram. - 
| What perſons ſhall come tothe Zournand'Leef, xc. and Who be erempren; Murlebridge 6.10; 


" the Sfatute-of Marlebridges ' mdthe ancient authozs, * 3) ou 
| | + Bra 3.t0 
..T Tempore Regis Henrici avi. ITwie repeated in this exbpy IK Ne 


ter; vid. befoze Cap. 15, 16; / lib;.2. cap. 45- 
L De 


74. Magna ( barta. Cap. 36. 
| S& the expolition of this Statute Rot, Clauſ. afno 18 H, 3; nu./10.. 

© 'Ecquod Vicecomies non quzraz occaſiones,& contentus 

fitde eo quod Vicecomes habere conſuevit de viſu ſuo faci- 


. end\, rempore Henrici Regis avi noftri.} 4By the Comman lain, -to 
Mirrorc. 2.S5. ata 


i pid all extoztion and grievance of the Subjec, no. Sheriff, Cozoner, Gagler, 
Brirron fol. 3-Þ. gz ather of the Kings Pinilters,ought to take any reward fozyoing of his office, 
fa 3 3h. bi otlpof thoRing ; and this Appeareth by our hoks, and is, ſo declaredany 
$ Ttem 6 ofici- £tiaded by ac of * nt inthe 3 E. 1, anda penalty added to the pachi- 
an, KD a3. bifion 7) the Ms IN MOTIF ; AndPForceſcue cp.3c ane rom 
27 Af P-14 yrabic ſu 1as inter articulog alios, quod non a ; recipier er 
42 E.z-5-23 H.6., pan ul canls off ſul a®; _ alio quam Reg, 8; if | 

7, But after that this rule of the Common law was alterev,and that the Sherif, 

.7: Cozoner, Gaoler, and other the Þings miniftersmight in ſome. caſe take of the 
oppzellions have thereupon enſues, 


See the preface 
to the 4. part of 
my Reports. 


Vit, &C. ] Theſe wo2ds are-not to be intended of. any reward, ec. ( foz the 
42 E.3.5.38 4.6. Dherif by Law;-ashath been ſaid; could takeno reward foz doing of his office) 
7.6 H. 7.23 but of the pzofitsofthe Court of the Tourn, andfuch only as were accuſfomed 
inthe reign of H, 2. ©o they mult be very ancient, fo2 the which the Sheriff 
Gould (by ari ancient law)pay a certain ſumme de proficuis comiratus,and ſhould 
- be charged i the Erchequer fo this certain ſumme. | 
Regiſt. 6, x74 , -Andit is tobe obſorved, that if-any man be grieved contrary tothe purview 
175. ; of this Act, he viay, as hath been ſaiv, foz his relief therein, have an action upon 
F. MB. 161-0 this Statute, albeit no action be exprefly givon, which in this, and many other 
'#P+3* Like caſes upon the bzanches of Magnn Charcs; ts wozthy of obſervation. 


— | ————_—_ 
— — 


: CAP. XXYS/I. 
PER XN. TEcliceatdecztero alicui,dare terram fuam alicuidomui 
Minore5S: 1 VReligioſt, ita quod illam refiimatde eadem domo te- 
_  * nend}. Necliceatalicuidomui Religioſz terram alicujus fic 
accipere, quod tradat illam illi a quo cam accepit tenend'. 
Sj quis autem de czteroterram ſuam alicui domui Religioſz 
ficdederit, wen, hoc convincatur, donum ſuum penitus 


caffetar, & terrailla domino illius feodi incurratur. Vide fta- 
ratumdeReligiofis, An, 3 E. 1. 
Yong 23. s: 2 | . | | ; 

x. part: This Chapter is*excellenfly abzidged accozding fo the effec thereof, and 
ent notably oxpounded by a Parliament holden by King Edw. x.ſoune of H. 3. the 
Star. de 7 B-x.de Wo2z0s whereof are theſe : Df late (viz. anno. 9 H, 3. cap, 36.) it was p2ovided 
religiolis. that religious men ſhould not enter into the fes of any without licence and 
23 H-3-AT-436: will of the chief L,0zs, of whom ſuch fas-banholden inuneviately. Where 
Bd ors, by it appeareth, that by this Chapter of Magna Charta.a gift of lands to mere 


Cap.36«. Adagna'Chantys'\\ 55 
gious houſe was p2ohibited, notwithſtanding the Religious houſe gave not the | 
ſame back again tohold of pe ſame houſe, #c- hut kept theLands ſo given unto 

themſelves in their own hand3: andin that caſe, that the Land ſhould incurre 

tothe Lo2d of the f&, conſider well the wozds ; and the inferp2etation is woz- 

thy of obſervation foz the interpzetation of other Sfatutesin like caſes, , FN Firtporof the 


There were two cauſes of making uf this Statute: gine;that theſerviceMhat Frnadeadans 
were due out of ſuch fees, and which in the beginning were created foz the de- 
fence of the Realm, were unduly withdzawn ; 2. the chief Lo2ds did loſe 
ir Eſcheats, Wardſhips; Reliefs, and: the like : -fo2 which cauſes, divers 
Hevident L o2ds at the Creation of the Seigniozy hada clauſe in the ded of 
feoffinent, Quod licicum fit donatari rem datam dare yel yendere cui yoluerit, 
exceptis iris.religiolis & Judzis;' Vide BiaRton, libro 2; Fol! 13,” Pany of theſe 6.5.11. 1.60113, 
deeds A have (@n. © oﬀoQV0 0 alt © Gn 5 } 1 22007 
But the Eccleſiaffical perſons (who in this were to be commended, that they 
had ever the bet learned men in the Law that they could get of their Councel) Fa lib.z. cap.s; 
found many.wates fo creep-out of this Statute: viz. religious men , as Abbots, 
P2io2s, andother Eccleſtaffical perſons regular, fo purchaſe Lands holden of 
themſelves, v2 take leaſesfoz Jong term foz years, and many other devices they 
had to eſcape out of this Statute ; and Biſhops, Parſons, andother Eccleſia- 
fficall perſons ſecular, fwk themſelves to beout of this Statute. +. 
.; The ſaid Statuteof 4 E.t..intended toÞ36vide againft theſe devices;in thefe , 5R. 2.cap. 5. 
wozds, Quod nullus religioſus, aut alius / quicuhque (i. other whatſoever of Uike 29 AM p. 17. 
quality of being; a body politick oz cazpozate, Eccleſlaſtigall oz Lay, ſole,. oz Br. 29 H. 8. 
aggregate ofmiatiy) cerras autcenenienta/aliqua eniere vel yendere ſub colore do- Mormain 39. 
nationis aut termini $5 and.to pzevent all other inventions: and evaſſons.added , Theſe 
theſe generall wozds, Aurratione alcerius pd cujuſcunque terras aut. tenemienta a; —_ _ 
ab aliquo recipere ant alio quoyis modo* arte yel ingenio pmerbne praſumaty plained, 15 R.z, 
ſub forisfaftura eorundem, | AMD. } .C541.;+ SH D9%3-7 n.9. 19H.6.56. 
.A man would have thought that this ſhould have pzevented all-new devices, 4* E: 3+ 26. 
but they found alſo an edafion out of this Statuts : foz this Statute of - E:; x. ** 7 _—_ 
extended but to gifts, altenations andether conveyances made betweer them main 39. © 
and others, Arte vel ingeniq, &c. and therefoze they gave over them; And they «7 E. 3. 59. 
p:etending g title fo the land (that they meant to get) bzought a Pracipe. quod 2* E+ 3: 46.Ror. 
reddat again the Dena of the land, ind he by conſent and collyſon ſhotuld many" 5R. Fo 
make default, and thereuppn they. ſhould recover the land, andenter by judge: 19.2% Want le 
mentof Law, Ec fic fieret fraus Statuto. - Y Ex 4 -*xr1; :- convey i Roy. 
When this new invention was p2ovided foz, and fakenaway by the Statute x, , 25 
of W, 2, yet found they out an evaſion out. of all theſe Statutes , fo2-riow they Flera lib.3, cap, 5. 
would neither get any land by purchaſe, gift, leaſe oz retovery, but they cauſed 45 E. 3. 19. 
the Lands fobe conveyed by feoffment o2 in other manner fo divers perſons 
and their heirs, to the uſe of them and their ſucceſſo2s, by reaſon whereof” they 15 R, 3. caps 


tok the p2ofits ; but this was enacted by the Statute of x5 R. 2. to be. mozt- g 14. 6. 


matn within the fozfeiture ofthe ſaid Statute of 7 E. r.. 
a the fqundation'of* all theſg, Sfatates was this Chapter of Magna 
arta., \, $45 #58: 1 ine 4 


76 — Mayua(hos, OCap37,38. 
CAP. XXXPIL 


Hexi6a, ag CUCutagium de cxtero capiatur ficut capi conluevit rent- 
; oats Henrici Regis avinoftri, 


F Scutagium. yide 3 this the firlt part of the Infticates, ib, 2. Cap, 
Eſcuage, ſeA. 95. | E ;\ 

q Tempore Henrici Regis avi noſtri. ] Pere is avivthvr refos 
rence to the reign of King Henry the ſecond, ®c& foz this boſdze, Cap, 
Ts Kc. ; | 


CAP. XXXPI. 
Alvz int © erty 6 Epilcopis, Abbacibus, Priori- 

Jbus, Templariis, Hoſpicalariis, Comiribus, Baronibus, 
& omnibus aliis, tam Ecclefiaſticis perſonis quam ſecularis 
bus, omnes libertares & liberz conſuctudines quas prius 
habuerunt. Otnnes autem iſtas conſuetudines & libercates 
prediftas quas conceſsimus in Regao noſtro renend” 
(quantum ad nos pertinent) erga nos & hxred' noſtros ob» 
ſervemus, & omaes de Regno noltro, tam Clerici quam 
Laici, obſervent (quantum ad ſe pertinent) erga ſuos. Pro | 
hac autem donarione & conceſlione libertatum iftarum, & 
aliarum libertatum conteararum in Charta noſtra de liber- 
atibus Foreſtz, Archiepiſcopi, Epiſcopi, Abbates, Priores, 
v2 G1 Barones, Milites, liberi Tenentes, & omnes de 
Regno noſtro dederunt nobis quinto-decimam partem om» 
nium mobilium ſuorum. Vide Star. 5, Anno 2 5 E. 3. Con- 
cellimuseriam eiſdem pro nobis & hzredibus noſtris, quod | 
nec nos nec heredes noltri aliquid perquiremus, per quod 
libercates in hac Charta contentz infringantur vel infirmen- 
eur. Ec fi abaliquo contra hoc aliquid perquiſir' fucrir, nihil 
valeat, & pro nullo habeatur. Hits teftibus, Bonifacio 
Cantuar' Archiep', E. Londonenſ1 Epiſcopo, & aliis. Da- 
rum apud Weſt decimodie Februarii » Anno Regni no- 
ſri nono. 


 m————— 


Whis Chapter doth confift of fix parts. | 
Firkt if is enacted, That all the Liberties and Free-Cuſtomes which any 


Archs 


Cap.38. | !dagna (parts. 


for; is: very vitibus. But it is-pzincipaliy fb be obſerws that here is abt tith me 


Caving at nll fo}the King, His heirs v2 Baccofſdzs, ts theend that the King, 
his heirs and Ducceſſozs, againft all pzetences of evaſions, ſhunlv be-8dgab bp 
all the boanches of both thele Charters: #4 11:08 

- . The ſerond is, that all the :Cuftomes and Liberfies Which the Hing: had 
graited tobe holdeh- within His Realei fo2 hith any His Helts, the King hinw 
Go his heirs, as muth as appertained to hun o2 (hem; ſhould dbferve any 


p. | 2:05 3 4:05 1: | | 
. The thirds; that all the. men of this Realni] as well of the Clergy wfthe 
Laity,the ſaid Cuſtomes and Liberties foz themſelves and their htirg.as mach 
as ts them appertained, ſhould obſerve any ktep, J: NEt 
. : This is the rhief felicity.of a Rifnvome, When gdb Laws art retipiacaily 
of Pzince and people (as is here undertaken) duly obſerved. 27457 
The fourfh is, that foz this gift and itantby the King df the Liberties con- 
tained in this great Charter, and of others rdntkinedin the Kings:Charter of 
Liderties ofithd Forelt , the Archbiſhops; Biſhops, Abbots, Peives, Earls, 
Barons, Knights, Fr&-hylvers, and other the Kirigs Subjects, Citizens and 
wWeltgtlres (allerndlev in Parliiment).give untbthe Rinft vne fifteentsy Which 
pzoveth, that as the lift@nth was granted. by Parllampar;, : fo was this feeat 
Charter alſo.granted by-auth92ity of the ſame; Wilt ico this fine the mariget 
of thr fiftcenth 18:alterev ; fva ftidw the fifteenth, whith is alvo called the Tak, 
is not oziginally ſet upotythe pdiitszas bt this tins it witk;but now the fiftetnth 
ts certainly rated upon every Town. And this was by virtue of the Kings 


Commiſſions into every County of Englandin8 E, 3. tarations were made of , 


Hil. 3 Jacobi, * 
lib. 8. The Prins 


ces Caſe, 


ot, pat. 6 E.g- 


all the Cities, 1Bozoughs and Towns in England, and reco2ded in the Erche- :. parr, au. 26. 


quer, and that rate was af that time the fifteenth part of the value of every 

Town, and therefoze retaineth the name of the fifteenth till, 

And after the fifteenth is granted by Parliament, then the inhabitants rafe 
themſelves fo2 payment thereof : and if one town be joyned with another in the 
rate ofthe fofall, aiid ſubdivided on each a certain rate ii that Commiſſion, 
andthe one is rated fo low, and the other to high, there tieth a Writ called, 
Adzqualiter taxand*,to be taken qut of the Exchequer to rate the Towns equal- 
ly, The Subſivie is uncertain, becauſe it 1s ſet upon the perſon in reſpec of 
his Lands oz gods, which commonly do ebb and flow. 

The fifth is,thatte King did grant foz him and his heirs, that neither he 
noz his heirs ſhall ſeek out any thing whereby the liberties in this Charter 
confained may be bzoken o2 weakned : and ifby any man againſt this Charter 
any thing ſhould be ſought out if ſhould be of no value, and holden foz nonghtf; 
And all theſe do evidently appear in this Chapter, 

The ſixth and lalt is Hiis teſtibus. I 

It is true, that of ancient time nothing paſſed from the King of Franchiſes, 
Liberftes, Pziviledges, Pannozs, Lands, Lenements and Yereditaments of 
any eſtate of inheritance, but it was by the advice ofhts Councell erpzefſed un- 
der Hits teſtibus, as it was then, and continues to this day in the creation of 
any fo any degreeof Nobility, foz therefo Hilsteſtibus is ill uſed, : 

This concluſion of the Kings grants with Hiis teſtibus was uſed by _ 

o 3 


See the firſt part 
of the Inſtitutes, 
{eR. 1. 


Q95 7 


Hil, 3 Jac, in 
Cancellaria, T 
Princes Caſe, 

Lib. 8. fol. 19. 


Magna Charta. Cap. 38. 


H.3:ndhis P2ogenifozs Kings ofthis Realm befoze him, and by hisfonE, r, 
andy E: 2, and E, 3, after him; Afterwards-inthe beginning of the reign cf 
R: 2+ I-finde the clauſo of Hiis:ceftibus was left out, and in fſteadthereof came 
-in Teſte me ipſo-in this manner, In: cujus rei teftimonium bas literas nofiras fieri 
fecimus -patences : Teſte me ipſo ; which lince by all his Succeſſozs Kings and 
Nuens of this Realm (ercept in-Creations) hath been uſed, 
- . Thoſe that had Hiis ceſtibus, Were called Charcz, as this Charter is called. 
Magna Charts, and ſo is Charra de Foreſia, &c," and thoſe other that be Teſte 
me ipſo, are called Letters Patents, being fo named in the clauſe of In cujus rei 
teſtimonium has literas noſtras fieri fecmus patentes,' | 5 
. Aud this was the ancient fozme alſo of the Deeds of Dubjeds , :concluding 
with His reſtibus, Which continned untill and in the reign of H,8.-but now is 
wholly omitted, andnow the witneſſes are ſubſcribed under the Deed, oz en- 
dozſed thereupon.”  - 27232871 Mitohg $14 
Now upon this occaſion fofreat how theſe clauſes, Datum per manum no- 
ram, per matum Cancellarii noſtiiz per ipſum Cuftodem 8& Concilium,&c. entred 
in and went ont , when theſe clauſes, De gratia ſpeciali, and Ex certa ſcientia, & 
mero motu began, '(Which continue ta this day) andthe cauſe and reaſon of the 


' inſerting of the ſame, and when and wherefoze theſe clauſes were ſubſcribes 


unver the Letters Patents ,- Per ipſum Regem,: Per breve de privato figillo, 
Authoritate Parliamenti, &c. came 1n, (Which ,{fill do continue) would aske a 
ſeverall Treatiſe of if ſelf, and not pertinent tg our purpoſe fo2 the underffans 
_ this Charter of Magna Charta, and therefoze purpoſely JI ſpeak not of 
em. S967) ing (00h gi ro =] ris TH "F Yo 
.; Pere be Witneles fo this great Charfer,agreat number of Reverend and 
Pouourable perſonages,”in all: 63,-of which there: were of the Clergy 31; 


hereof there'were: x2. 15iſhops,/and'r 9. Abbots, and Hugh de Burgo Chief 
. Juſtice, and 3x Earls and Barons, as hath been ſaid befoze. | 


 'Beſides, it was effabliſhed by Authozity of Parliament, which was holden 


be at Weſtminſter, in fozme of a Charter, 'as manyothers have been, foz which, as 


bath ben ſaidilikewiſe, by Parliament the Lozds and Commons gave a fif- 
tenth, Df Ads of Parliament in fozm of a Charter you may read at large in 
_ fhePrinces Caſe, and therefoze they ne&d not tobe recited. | | 
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T is called the Sfatnte of Mercdn, becauſe the Parliament was 
holden at the Ponaſftery of the Canons regular of Merton , ſe- 
ven miles diſtant from the City of London, which Ponaſtery was 

—_—_— by gre a —_— = work + me tn _ the 

\.. * Conqueroz, And this is that PonaTery ot Merton , the: P2(o2 $ 

' whereof had a. great caſe in Law, which long depended between hinm'and the .2 A 

3Þ3io2 of Bioghaw. | | Nis SIGHOG 016: TBUa 17:20 13% = lem 


18 E:4. 23, 


Y Roviſum eſt in Curia domini Regis apud Merton, die 
Mercurii, in craſtino San&ti Vincentii, anno regnt Regis 
Henrici filii Regis Jobannis viceſimo, coram W, Cantua- 
rienſi Archiepiſcopo, & Cocpilcopis luffraganeis ſuis, & co- 
ram majore parte Comitum & Baronum Angliz ibidem exi- 
ſtentium, pro coronatione iplius domini Regis & Elianorx 
Reginz, pro qua omnes vocati fuerunt, cumtractatum eſſer 
de communi utilitate Regni ſuper articulis ___ pro- 
viſum fuit & conceſſum,tam A predict Archiepiſcopis, Epi- 
ſcopis, Comitibus, Baronibus, quam ab ipfo Rege & aliis. 


; © Coram Cant Archiepiſcopo, & Coepiſcopis ſuffraganeis 


ſi US. ] Suffraganeus p20perly is a vicegerent of a Biſhop, inſfitufed fo aid 
and aſſift him in his ſpirituall office, and is ſo called 3 ſuffragus: Df theſe you 
may read in the Statutes of 26 H. 8, 1 & 2 Phil, & Mariz, 1 Eliz, And where 26H. s, cap. 14; 
ſome copies have Coram Cantuar' Archiepiſcopo, & Coepiſcopis & ſuffraganeis ; = & 2 Ph.& Mar. 
this latter conjunction (8) is moze then ought to be , foz2 (v ffeaganeis ſuis mult © 8, 1 Eliz.ca.1- 
referre to Coepiſcopis, that ts, that the Biſhops ſhould aid and aſſiſf the Arch- ....,. -; my 
biſhop with their ſuffrages : fo2 other Duffragans, which were Utcegerents of cf che rnflicuces, 
Biſhops, never had Uoice in Parliament , becauſe they held not per Baroniam, Cap. Frankak 
as all 1Brſhops do, and many Abbots and P2iozs,as hath been ſaid, did, in reſpect mo1gne. 
whereof they were Lozds of Parliament. | : 


T Pro Coronatione ipluus Domini Regis.] The Kiig was 
fozmerly Crowned at Glouceſter on the 13 of Oktober, in the beginning of the 
firff year of his reign, then being about nine years old : And here if appea- 
reth that tn the twentieth year of his reign he was Crowned again,theu-being 
about 29, years old, twice Crowned, as King Henry the ſecond and King 
John befoze him had ben, andas King R. 2.after him was. 


T EtElianorz Reginz.] This Elianor was vaughter and one of the 
| Heirs of Raymond Berengary Earl of Pzovince,. ſhe was fo the Earl of 
Pzovince and to Boniface Archbiſhop of Canterbury, and ſhe was Crowned 
at Weltminſter. = She 


$9 [1 e Merton. Cap... 


She ſurvived the King, andof a Crowned Nuen became a p:ofefſed Nun in 
Ambresbury, and- pieda* Nun there, in the ninetenth year -of ther {Uidow- 
; © pb OT AVI ITS 3 $7 INE TIEN TT 5x . Ob th he 


Fo @ es a qnaced (20s JR __ into dleven Chap-- 
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hes oe ge 
| |Þ) Viduis primo; que poſt montem virorum ſuorun 
 Þ PFexpelluntur dedoribus ſuis, & dotes ſuas yel quaren- 
tenam ſuam haberenon poſſunt ſine placito,videlicer, quod 
quicunque deforciaveriteis dotes ſuas, vel quarentenam ſu- 
am, de-tenetentis.quibus viri ſui obierunt ſeifitt, &ipſatvF- 
duz-poſtea per placitum recuperayerint;) fi ipfi deforc' de itd- 
juſtodeforciamento convict fucrint, r&ddant eifdem viduis 
damna.ſua,, ſcilicet valorem totius dotis. eis contingentis; a 
rempore mortis:virorum{uorum uſque ad diem: quo: ipſze 
viduz per judicium Curiz ſ{cifinam fuam inde recoperave: 
rint, Bt nihilominus ipſ1 deforciatores; fint in miſericordia 


WS 


Domini Regis / 


Firſt part of the This Chapter is Ouhained in the firſt part of the Inſticutes in all the- points | 
Loſticures, ſeQ.36. thereof, which you may fee there at large : whereunfoyou may adde (upon this 
Hil.oE.2.0.62.b wozd recuperayerint) a caſe in 9 E, 2, thatina Writ of Dower , the Tenant 
of meo, pleaded that the Yusband is alive,ec.and the triall awarded by pzofs, anda day 
un fem. &c. therefo2e given, ec. at which day the Demandant came with her p2ofs, and the 
Zenant made default ; the Demandant had judgement to recover : but if the 
Demandant had nol had her p2wfs there, then the ſhould have had but a petic 
Cane.” 7-7 + ES | 


CAP. IT. 
Tem omnes Viduz de cxtero poſlint legare blada ſua de 
terra ſua , tam'de dotibus ſuis, auam-de aliis terris & 
tenementis ſuis : falvis conſuetudinibus, & ſervitiis domi- || « 
nortm de feodo, quz de dotibus & aliis tenementis ſuis || * 
debentur. | 


| ow © PTTL 


| Wefoze the making of this Statutezit was a queffion; Whether Tenant in || * 
Dower might deviſe the cozn which the had ſowen,o2 whether he in the reverts | * 
on ſhould have them.. Some held that the could nof detiſe them; oz if ſhe deviſed 
themnotf, that her Crecutozs ſhould net have them, Lut he in the reverſion, foz 

that 


Cap.2. Merton: $1 
that her effate was freely created by Act in law ; and as ſhe, when her dower was 
aſſigned to her, ſhould have the land ſowen o2 unſowen fo2 her dower, ſo at the 
time of her death, he in the reverſion ſhould have the land ſowen oz unſowen. 
 Andof this opinion is Braton, who fatth, Antiquicus ſole obſeryari, quod ficut Brafton lib. 2; 
uxor dotem ſuam recipic poſt mortem yiri ſui culcam five incultam, ita polt morcem fol. g6. | 
uxoris ſolet refiitul beredi culca ſeu inculta, quia de bladis & frutibus 3 renemen- + 
ro non ſeparatis non habuit.uxor teſtamenti faRtionem, ſed noya ſuperyeniente gra- 
tia & proviſione, ficut patet de proyifione apud Merton. h 
Andfrue it is, that if the Yusband ſow the ground and die, the p2operfy of ;; x1, Dier 316; © 
the co2n is in the Executozs, but ſubject to this condition , that if the heir aſſign : 
unto her the land ſewn foz her dower, the ſhall have the cozn, foz the ſhall be in 
de optima poſleſſione vici, above the title of the Erecuto?2, 
And Flera ſaith, vidua per ſtatutum de Merton poterit diſponere de rebus ſuis, x12 lib. z. c. 70; 
& fruRibus in dote ſua exiltentibus, five ſeparati fint a ſolo ſive non, quod quidem ; 
olim facere non potuir, | | LE | 
And they that held this opinion relied much upon theſe. wozds , de cztero, 
which imply, as they lay, anew law. Now others held the conftary; and that 
foz advancement of tillage and incouragement thereunto, which ts ſs p2ofitaz 
ble fo2 the Commonwealth, and by reaſon of the incertainfy of hcr eſtate foz 
life, they held opinion, that the Erecuto2s o2 Adminiftratoz2s of the wife ſhould 
Lave, oz ſhe her ſelf by her Will might diſpoſe them, as well as any other te- 
nant fo2 life might do; and they vouch authozity befoze this atute in 4 H. 3. 4H. z. deviſe 26. 
where if is ſaid, Note that tenant in dower may deviſe her cozn growing upon 219 E- 3. bar. 249. 
the land at the time of her death, Now to clear this doubt was this ſtatute *2 H.7.25. paſch, 
made, and de cztero may aſwell be applied to the- clearing of a doubt from 3* ={-ib-5-t0.85. 
thencefozth, as foz making of a new law, and ſo of neceſſity if mult be taken in 
this Chapter, foz ſuch lands and tenements as the Widow hath ofinhert- 
tance, #c- quam de aliis terris & tenementis ſuis, | 


< Omnes viduz, &c.] Qui omne dicit, nihil excludir. Regula. 

Generaledi&um generalicer elt intelligendum. Regula. 

And therefoze where there are five kindes of Dowers, yiz, Dower at the , ,....-4.; 
Common Law, Dower by the Cuffome , Dower ad Oſtium Ecclefſiz , Dower Afures, le&. = 
ex afſenſy patris , and Dower de la pluis beale : this Chapter doth extend to Cuſtumier de 
them all. But if the wife be by Cuſtome endowed durante yiduicate ſua, and Norm. cap. 102; 
the ſowe the ground with con, andaffer take husband,he in the Reverſion ſhall Ha | I; 
have the cozn, becauſe though her eſfate was incertain, yet the hath determi- 61.2%, 12.5: 
ned if by her own act. | caſe, 


q Legare.] This wozd is app2op2tated to alaſt Will, and ſignifieth fo 
bequeath Gwds, Chattels, andin ſome caſes Lands and Tenements,Legatum 
3 Legedigicur, quia lege tenetur ille cui intereſt perimplere. | 


q Blada] Dignifieth Cozn o2 Gzain while it groweth, If p2operly ſigni; Brafon |. 4. 235. 
fieth Cozn oz Gzain while it is in herba, dum ſeges in herba : but it is taken Kelw, 125. 
fo2 all manner of Co2n o2 Gzain, oz things annuall coming by the induffrp 
of man, as Yemp, Flar, ec. . T4 
Andof this wozd Blada, an Jngroſſer of Cozn o2 Gain is called Bladier: but 
this wo2d Blada ertendeth not by this Act tv Gzaſle, oz to any thing that grow- 
eth ſuapte nacura, albeit it groweth by ſowing of hay-ſeed, 02 the like. 


T Quam dealiis terris & tenementis ſuis.) This is mani- 
feſtly in affirmance of the Common law, and ertendeth to the lands which 
the hath in Franck-marriage, oz of any other cſtate of inheritance, the cozn oz 
grain growing thereupon ſhe may lawfully diſpoſe of. 


T Salvis, &C.] ere is a ſaving to the Lozds; of whom the lands in 
| Þ "  dower 


82 


7 H.7.10. Kelw, 
I25. 


W. 2.cap.26. 
See the 1. part of 
the Inſtirutes, 


233, 


eMerton. _ Cap.z. 
dower 02 other lands bin holden, ſuch cuſfomes andſervices as are due unto 
them, ſo as they ſhall not be barred oz pzejudiced by this Act foz oz concerning 
ſach Cultomes and ſervices as they had befoze, but they ſhall be ſavedto them, 
as if this ſtatute had not been made : foz that is the nature of a ſaving, as hath 
ben ſaid, to ſave a fozmer right, andto creafe no new ; and by this ſaving the 
Lo2d may diftrein the con after it is reaped and put into a cart, foz his rents 
and ſervices, but the Cozn in Sheafes cannot be diſtreined, 

Sc the firlt part of the Inſtitutes, ſect. 68. 


CAP. IIT. 


I quis fuerit difleificus de libero tenemento ſuo, & co- 
> ram Juſtic itincrantibus ſcifinam ſuam recuperavit per 
Aſſifam novz diſſeiſinzx,yvel per recognitionem corum qui fe- 
cerint difſeiſinam , 6 ipſe diſſciſirus per vic ſeilinam ſuam 
habuerir, fi iidem diffeiſitores poſtea, poſt iter Juſtic yel in- 
fra, de eodem tenement iterum eundem conquerentem dif. 
ſeifiverint, & inde conviati fuerint, ſtatim capiantur, & in 
priſona domini Regis derineantur, quouſque per dominum 
regem, per redemprionem, vel aliquo alio modo deliberen- 
tur. Yide Marlb. cap.$. Er hc eſt forma qualiter tales conviRti 
puniri debeant; videlicer, Cum conquerentes ad Curiam ve- 
niant, habeant breve domini Regis Vic' dire&tum, in quo 
contineatur eorii narratiode difſeiſina fata ſuper diſſeiſini: 
& ideo mandetur Vic. quod afſumpris ſecii cuſtodibus pla- 
citorfi coronz domini Regis, & aliis legalibus Militibus, in 
propria perſona ſua accedart ad tenementa illud vel ad paſturi 
1113 de quibus fata fuerit querela, & cori eis per primos ju- 
ratores, & per alios vicinos, & legales homines de vicineto illo, 
diligentem inde faciat inquiſitione. Er © ipſu iter invene- 
rint diſſeiſiti(ſicutprediti eſt)tunc faciar ſecundii proviſie- 
ne predidti; fin aut, runc ſit conquerens in miſericordia do- 
mini regis, & alius quietus recedat. Nec debet Vic' (fine ſpe- 
ciali prxcepto Domini regis) hujuſmodi loqueli proſequi. 
Eode modo fiat de illis qui ſeifina recuperaverint per Afliſ 
mortis anteceſloris, & ſimiliter de omnibus terris & tenemen- 
tis recuperatis per Jurar' in curiadomini regis,f1 poſtea difſci- 


Sethe Rare of (tl fuerint A prioribus deforciatoribus, verſus quos recupera- 
— Ipurebridge,c 5: yerint per jurat quoquomodo. Yide W. 2. cap.26. 


T De libero tenemento ſuo,8c.7] mhat is,ofLand,rent,common, 
92 
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03 ſuch like, whereof if a man be diſſetſed he may have an aſliſe denoyel difleiſia. 

45y this Chapter the Wits of Redifeifin and poſt-difſeifin are given foz the 
cauſes hereafter erp2eſſed, which lay not af the Common Law, and both theſe 
Urits are Uicountels, and not returnable, but the Sheriffs thill hold the plea 
and give the judgement. : 


© Er coram Juſtic itinerantibus ſeiſinam ſnam recupera- ,, ,q, , 


: : : 30 Af, VI. 38, 
verit. ] Yere Juſtices in Ey2e are named but fozerample,and becauſe Aſſiſes 3* 2: 5 FS 165 


were taken moſt commonly befoze them; foz though the Aiſe be taken in the ,,,. 

Kings BBengh, o2 Court of Common Pleas, oz befoze Juſkices of Aſſiſe, yet is 
it within this Statute : fo2 though the wozds be ſpectall, yet the reaſon of the 
Law is generall ; Ec quando lex eſt ſpecialis, ratio autem generalis, generalicer lex 
eſt intclligenda, 


q. Per afliſam novedifleiline.] This bzanch extends not to an 
Aſſiſe of Mordaunceſter, 02 Darrein preſenement, o2 of Utrum ; but if a man F.N. B. 189.9. 
recover in a Writ of Rediſſeifin, upon that recovery he ſhall have a Rediſſei- 23 Af cir. redif- 
fin, and the like as often as he is rediſſeiſed. ſkifin 3. 30afl.35. 
Upon a plaint in the nature of a freſh-fozce,accozding to the cuſfome ofa Ct- ;, x. ;. reqifei- 
ty 02 Bozough, and a recovery thereupon had, a RediCeiſin doth not lie, fo2 no fin 8.14 E; 2. 
Rediſeiſin doth lie but where the firſt Plea began by Writ. ibid, 9. 


q Peraſſiſam novz diſſciſinz, vel per recognitionem.J .. _ ., WP 


That is to ſay, by the Aſiſe, i. the verdict of the Recognitozs of the Afſiſe , 92 cf the 1nſticuces, 
by confeſſion of the diſſeiſoz, 4c. and yef a Redifſeiſin doth lie upon a recovery (c8. 234. 

in an ACiſe, upon the pleading of a Recozd, and failerof it , oz upon a de- W. 2, ca.36. 
murrer, 02 by default, oz the like; and ſo it is erplained by a later Sta- Flera lib, 4. ca. 29. 


tute, 


q Per Vicecomitem ſciſinam ſnam habuerit. ] and &@ it Sec che 6e@ par: 


ER. EET, f the Inſtitutes, 
is, if the Plaintif in the Aſſiſe doth enter and erecute the recovery by wt, rooms E.N.S. 


Entrie. 
188, 
T lidem diflcifitores poſtea, &&c. de codem tenemento ite- 


rum eundem conquetentem diffeiſtverunt.} x0; the expoſition Pro&li2.f0.294, 
hereof ſee the firſt part of the Inflicuces, ſeR. 233, _ 295. 


Regula. 


T Ertinde convi&ti fucrint.) Fo2 in the Writ of RediCeiſin 33 5-3: redifl, 7. 
the Tenant may plead fo the Writ as joynt-tenancy, oz the like; o2 in barre, 4* *% 23: 
as a releaſe, 02 the like; o2 give it in evidence, 


T Statim capiantur, & in priſona Regis detincantur quUo- Mirror ca.5.$ 2. 
uſque per dominum Regem, per redemptionem , vel alio ES. 


modo deliberentur.] and BraQon herenpon ſaith this, Talis quidem qui oy = 
ita conyiRtus fueric, dupliciter delinquit contra Regem ; quia facit difleifinam 8& 236.b. Fletali, 4. 
| roberiam contra pacem ſuam, & eciam auſu temerario Iirrita ea cuz in Cur? Do- ©-29- 
m1in1 Regis rite aCta ſunt : & propter duplex delitum merito ſuſtinere debetpanam 
— 2. 
 AndBritcoa ſpeaking of a Rediſſeifin, Pur ceo que il defuy de recover” x r Bricfol. 246; 
pqaine choſh queil ad ccomuile per ſa proper "Au in deſpiſShc ls Ley. pf Ls 
nd this roaſon holdeth in other caſes;as after a judgement in an admeaſure; Welt. 2. c. 8. 
ment of paſture, if there bea'ſurcharge by the party who was admeaſured, a 7 5: + 23: 
Writ De ſecunda ſuperoneratione doth lie, and the like. F.N. B. 126, 
Andit is fo be noted, that whereſocver a man did recover the ſeifin o2 poſ- | 
| D 2 ſeſſion 


e Merton. Cap.4: 
ſeſſion of the land, and the Tenant o2 Defendant did affer diſeiſe o2 eject him, 


this was a contempt at the Common Law,becauſe it is done againft the judge- 
went of.the Court, and in deſpite of the Law,foz the which the Court may com; 


Regula. mit him; foz, Intereſt reipublicz ut judicia rata fint : Ex ca quz in curia noſtra rke 
Regula, ' 2a ſunc debite executioni demandari debenr, | - 
3 Af.p.7. 7 Aſſumpris ſecum Cuſtodibus placitoram.) This is ſpoken 


F.N.B. x89. inthe plurall number, therefoze where there are two o2 moze Cozoners, he 
ought to take at leaſt two, but where there is but one, if he take him if is ſuf; 
ficient within the meaning of this Sfatute : though regularly the plurall 

number is not ſatisfied with one. 


7 Perprimos juratores & alios.} This mult be underſtod where 

there were juratores in the Aſſiſe ; fo2 if there were none, then if muſt be tried 

onely per alios : As if the diſſeiſo2 plead a Recozd and fail of it, o2 if he plead a 

bar,and confeſſe an immediate ouſter, upon which the Plaintif voth demur, and 

judgement is given foz the Plaintif, and after the Plaintif 1s redifeiſed, the 

Plaintif ſhall have a Redifſeiſin, and if ſhall be fried onely per alios, becauſe 

there were no Jurozs at all in the fozmer Aſſiſe ; fo2 the Statute (albeit it be 

h penal) ſhall not be ſo liferally erpounded, that if it cannot be tried per primog 
Regula. Juratores , -it thall not be fried at all, foz verba intelligi debent cum effeQu, 
But where there were any Jurozs, it ſhall be tried by them and others, and 

$ H.;.r.F,N.B. Where there were none, then by others alone ; but if there were Jurozs in the 
189. h. Aſſiſe, and they all die,and after he which recovered is rediffetfed, there (by the 
act of God) the Redifſeifin faileth- And ſo it is if all the Jurozs be dead ſaving 

one, becauſe the wo2ds of the Þtatfute be, per primos juratores, & alios-: and ſo 

. note a diverſity where there were never any ſuratores at all, fo2 there the Sta- 

tute could by no poſſibility have w2ought but upon others only; but where there 

were once Jurarores, and the party negleceth his time, and by the Act of 'Goy 

they fail, there the Rediſſeifin failes, becauſe if canngt be tried per primos Ju- 

ratores, (Which fometimes were in eflc) 8 alios, as the Statute ſpeaketh, 


 Fodem modo hat de illis qui feifinam recuperaverunt 
per aſſiſam maxrtis antecefloris, & fimilirer de omnibus ter- 


ris & tenementis recuperatis per Juratam,&c.] Here is the poſt- 
difſeifin given, where the recovery in a Mordaunc', oz in anyother reall adion 
is by verdict, and in this caſe the Kecovero2 thall have a poſt-difſeiſia againff 
the fozmer Tenant being defozceour, that diſſeifſed him after the recovery. 
Marlebr. ca, 8. Wt if the recovery be by reddition 02 default, 4c. he ſhall have a poſt-difleiig 
W.2.cz.26, Upon the Statute of W, 2. cap. 26. Nora, here codem modo are wozds of great 
E.N.B. x90. operation, foz they imply that theremuſt be idem conquerens de eodem tenemen- 
Regiſt, 206. b qo, & idem tenens, againſt whom the recovery was had after the ſame manner, 
as is befoae ſaid, in eale of a Redifleifin, FRY 


Poſt-difleifin. 


CAP. IP. 


B IVA BY | Fan quia multi Magnates Angliz, qui feoffaverunt Mi- 
Bra&.l.4.fol.222. M|, lites 6 alios libere tenentes ſuos de parvis tenementis in 

Britton Ca. 58. | Þ tf es 'r of "+ 5348 eſti f | ce 
Fleta li-4.ca. 20. INAgNIS IMANEFLIS ſu1s , queRt1 tuerunt, quod commodum 
| ſuum facere non potnerunt de refiduo maneriorum ſuo- 
I rum, 


Cap. 4. eMMerton. 8 
rum, ſicut de -vaſtis, boſcis, & paſturis Communibus, cum ipſi 
feoffari habeant ſufficientem paſturam , quantum pertiner 
ad tenementa ſua: ita proviſum eſt & concefſum, quod 
quicunque hujuſmodi feoffari afſiſam novz diſſeiſine defe- 
rant de communia paſturz ſux, & coram Juſtic' recognir' 
fuerit quod tantam paſturam habeant quantum ſufficit ad 
renementa ſua, & quod habeant liberum ingreſſum & egreſ: 
ſum de liberis renementis ſuis, uſque ad paſturam ſuam; 
tunc inde fint contenti, & illi de quibus conqueſti faerint 
recedant quieti , de hoc quod commodum ſuum de terris, 
vaſtis, bolcis & paſturis fecerint. Si autem dixerint, quod 
ſufficientem paſturam non habeant, vel ſufficientem ingreſ- 
ſum vel egreſlum, quantum pertiner ad renementa ſua; tunc 
inquiratur veritas per alliſam. Ec fi per affiſam recognitum 
fuerit, quod per coſdem deforciatores in 04 fuerit im- 
peditus corum ingreſſus vel egreſſus, vel quod non habeant 
ſufficientem paſturam, & ſufficientem ingreffum & egreſ- 
ſum ficur przditum eſt, tunc recuperent ſeiſinam ſuam 
per viſum Juratorum, ita quod per difcretionem& ſacra- 
mentum eorum habeant conquerentes ſufficiente paſturam, : 
& ſufficiente ingreſſum & egreſſum in forma prxdi&t, & 

difſeiſitores fint in miſericordia Domini Regis, & dampna 

reddant, ficut reddi ſolent ante proviſione illam. Si autem 

recogniti fuerit per —— querentes ſufeiciente habe- 

ant paſturai, cum libero & ſufficienci ingreſſu & egreſlu, {icur 

prxd' cſt, tunc licite & libere faciant dom commodum fuum 


dereftduo, & recedant deill' afſifa quieti. Weſt.2. cap.48. 


7 Quod commodum ſuum facere non potucrunt, } 
Yerebyit appeareth that the Lo2d conld nof app2ove by the ozder of the Com- 
mon Law, becauſe the common ifſned out of the whole Walk, andof every 
part thereof: andyet ſ&@ Tr, 6 H. 3, Where the Lozd appzoved two acres, md Tr. H. 3. tic. 
left ſufficient, the Tenant bzonght an Afſife, and the fpectall matter being common 26. 
found, the Plaintif recraxir ſe. 


T Libere tenentes.} The purviewof this Stattite extends onely foz w.z.ce 46. Bug. 
the 102d to make an appzovement againft his Tenant ; and nof againff any lib. 4. fol.2:8. 
ranger, noz where the Wo3d: had common appendant in the Tenancy, as he 11 -<<papi 
may have; but the Statute of W. 2. pzovideth,De cztero; quod Srarutum de Mer- 53 A8.p. 4. 


| ton, proviſum inter Dominos & tenentes ſuos locum habeat de czrero inter Domi- , , E 1 AR 


| nos yaltorum, boſcorum, & paſturarum;8& vicinos, &c , 8 4g P. 4- 
6 - | *.N,B.179. EC. 

- - . * pe . - ; W.2., Ca, 46. 

7 Derefiduo maneriorum.”] wy thisrecitatt a point of the an rv 


cient Common Law appeareth, that when a Lo2dofaBannoz (wherein was |, Road 
| great aboye citcd, 
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Temps E.1, com- 
mon 24-17 E. 2. 
ibid. 23.18 E. 3. 
30.20 E.z. Ad> 
.meaſurementr 8. 
Mich. 26 & 27 E- 
liz.lib, 4. fol. 37. 
Tirringhams 


caſe. 
PI. Com, 498. b. 


* Seathe firſt part 
of rhe Inſtitutes, 
ſeR. 184. 


W. 2. cap. 46. 
31 E.1.Common 
26. 32 E,1.ibid. 
29.3 E.2,ibid.21. 


16 E. 3. 56. 
34 As 1.22 Aff. 


p. 65. 7 H.4.33. Q 


11 H. 4.26.3, 
F.N.B. 125. 
See Bracon li.4. 
fol, 228. 


BraRon ubi ſap. 
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great Walt grounds) did enfeoffee others of ſome parcels of arable land, the 
feoffces ad manurenend ſervitium ſocz, ſhould have common in the ſaid Waſts 
of the. o2d fo2 two cauſes. x, As incident to the feoffment , fo2 the feoffce 
couldnot plough and manure his ground without beaffs, and they could nof be 
ſuſtained without paſture;andby-conſequence the Tenant ſhould have commou 
in the waſts of the Lozd foz his beaſts, which do plongh and manure his Ze- 
nancy, as appendantf tohis Tenancy, and this was the beginning of common 
appendant. The 2. reaſon was foz maintenance and advancement of Agri- 
culture and tillage, which was much favoured inLaw; like as when a man 
gives the land to a Parſon and his Succefſozs,whereupon a Charch is built foz 
the ſervice of God, fo hold of him in Frankalmoign, the landis holden, and by 
conſequent and operation of Law, the advowſon, which the Law doth give 
to the Founder, that is, the Giver of the land, 1s alſo holden, foz that the 
adbowſon doth in a manner adhere to the Church, andas the Tenant had made 
a feoffment befoze the Statute of Quia emptores terrarum, to hold of himſelf 
by fealty, and rtj.d. this Peſnalty by operation of Law had been holden of the 
L o2d Paramount. : 


T7 Tantam paſturam habeant, quantum ſufficit ad tene- 


menta ſua,& quod habeant liberum ingreſlum.” The Lov may 
appzove againſt a Wenant that hath * common of pafture appendant ; but if the 
L o2d grant common of paſture within his Waſts, there is no appzovement by 
this act againft a common in groſſe, fo2 the wozds of the Statute be, Quantum 
pertinet ad renementa ſuaz &c. . | 

And ſo was the Law-faken and adjudged ſon after the making of this Ac, 
and latter authozities agree with the ſame ,; and albeif the common appendant 
be without a certain number, as fo have ſufficient paſture fo2 beafts, quantum 
pertinet ad tenementa ſua, yet may it be reduced toa certainty, foz, Id certum eſt 
uod certum reddi potelt, and therefoze this act doth extend fo it. And the UWrit 
of Admeaſurement of paſfure doth lie only fo2 and againff ſuch Commoners as 
have common appendant, fo2 the wozds of the Writ be, Ec ad ipſos pertiner ha- 
bendum ſecundum liberum tenementum ſuum, &c. ſo as common appendantf, be 
it certain oz incerfain, is within this Statute; and ſo is common appurtenant 
certain + pp foz peruner extendeth as well to common appurtenant as 
appendant, ] 

Bra@on treating ofthis Chapter, ſaith, Imprimis videndum eft qualiter con- 
Ricutio Ila fir intelligenda , ne male intelleRta trahat utentes ad abuſum : and then 
expoundeth the ſame in this manner. x.Si fr alienus (& non proprie tenens) non 
el imponit legern conſticurio. 

2. Si fuer' liberi tenentes propri, tunc refert qualicer fuer' feoffati, &c. utrum 
ſeoffari fuer? large, ſcilicer p totum, & ubiq;, & in omnibus locis, & ad omnimoda 
ayerin, & fine numero, &c. 9 as by his opinion this Statute extendeth not to 
a common in groſſe,noz fo.a common ſans number; rales, ſaith he,non l;gac con- 
Ricutio memorata, quia feoffamentum (i, conceſſionem communiz) non collir, licet 
tollat abuſum, 

3- Si autem communia fuer* ſtrita cum numeroayeriorum certo, &c. (Which he 
intendethof common appendant) licer uſus ſe largius & latius habneric quam ne- 
ceſle efler, rales ligat conftitutio quod coarcentur ad cerrum locum, & infra certum 
locum, dum tamen locus inde ſufficiens fic & competens cum libero ingreſſu & e- 
greſſu, & competentl, quod non fit grayis nee difficilis : Competens autem deber 
efſe locus ica quod non longius dilter, ſed propinquius affignetur, &c, cum diſtan- 
tia Inducit incommodiratem, 

4. Itemeodem modo fi ira feoffatus fuerit quis, fine expreſſione numeri vel gene- 
ris, ſed ita,cum paſtura quantum pertinet ad tantum tenementum in eadem villa,ca- 
lem ligat conſtitutio ficut prius curn exprefſione ; quia cum conſtet de quanticate 


- tenementi, de facili perpendi poterit de numero ayeriorum , & ctiam de genere ſe- 


cundum conſuerudinem locorum, 
5. Item 
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5. Item tempus ſpeRtandum erit, cum omnis nova conflicurio fururis formam Tr. 18E.r.in 
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imponere debeat, & non prxtericis- Banco Rox. 50. 
Walterus Bonde implacitat Aliciam de Bordeley & vi. alios,pro eoquod SIR, 

cum averin (uis blada ſua ad Madingle creſcentia noftanter depaſti ſunt, ary S 
&c, Alice & Nicolaus Ruſſell dic quod placea ubi tranſgreſiio ſupponitur I 
fieri vocatur Leylon furlonge, que quidem placea ſemper fuit pratum uſque 
ad prediitum annum quod predittus Walterus predittum pratum aravit 
& ſeminavit, & in quo prato ipſa Alicia habet communiam ſuam poſt fe- 
na levata : Et quia predittus Walterus, ad auferendum ei communiam 
ſuam in preditto prato, ſeminavit, ſicut praditiuws eſt, Aicant quod quan- 
do fena in pratis adjacentibus levata fuerunt, ipſi cum averits ſuis com- 
muniam ſuam in preditta placea depaſti fuerunt, ſicut eis bene licuit, Et 
inde ponunt ſe ſuper patriam, Walterus dic” quod in eleione ſua eft ad 
dimittend' predittam placeam jacere pratum,Q7 illud falcare, vel placeam 
lam arare & ſeminare pro voluntate ſua, Et de hoc ponit ſe ſuper patri- 
am, Oc, * Fur dic quod preditta placea a tempore quo non extat memo- 
ria fuit pratum falcabile, uſq; ad predittum annum quod predictus Wal- 
terus illud aravit: dicunt etiam quod predictus Walterus eſt paruus tenens 
ejuſdem ville, & * non licet alicni tali parvo tenenti ſine licentia ipſins 


* VerdiR. 


%* Note this eu- 
ſtome. 


Alicie prata aliqua in eadem villa arare,& quod praditta Alicia intiſdens 
pratis poſt fena aſportata communicare debet : * dic etiam quod quando 
fena in pratis adjacentibus levata fuerint, ipſi cum averiis _ communi- 
am ſuam in preditta placea depaſti fuerunt, ſicut bene licitum eſt ew. 
Ideo conſiderat” ef yu * predictus Walterus nihil capiat per breve ſuum, 
ſet ſit in miſericordia, Et affer per Fur ad dimid, Marc. 


VidePaſch. x 5 E.x. in Banco, Rot, 6. Buck, Lib, 5.fo1,78. common of paſture, 
ſub modo, o2 with limitation. 

@h2oughout all this Statute, Paſtura & communia paſturz is named, ſo as 
this Statute of Appzovements doth not extend to common of piſcary, of fur- 
bary, of eſfovers, oz the like. 


T Quod commodum ſuum de terris vaſtis,&c. fecerint,] 
Now if is fo be ſeen how this appzovement mult be. And it mult be divided 
by ſome incloſure oz defence, as if may be made ſeverall ; foz it is lawfull to the 
Tenant to put on his catfel into the reſidue of the common, and if they tray 
into that part whereof the appzovement is made in default of incloſure, he is 
no treſpaſſer. 

And if the Lo2dmake a feoffment of certain acres, the feoffe may incloſe, 
becauſe the feoffment is an appzovement in his nature. 


T Tunc inde fint contenti, & illi de quibus conqueſti 
fuer” recedant quieti de hocquod commodum ſuum de ter- 


ris vaſtis, &c. fecerint.) by the appzovement of part accozying to this 
Sfatute, that part by this Ad is diſcharged of the common, infomuch as if the 
Tenant which hath the common purchaſe that part, his common ts not extin- 
guiſhed in the reſidue. 

If the Lo2d,+c. do make an appzovement , he may imp2ove eft-ſons as 
-” = he will, f he leave ſuaifficient common, and ſo it was dotie in 
18 E. 3. 

If the Zenant at the time of the appzovement have ſufficient common left 
unto himtn the reſidue, with a competent way thereunto, acco2ding tothis Ao, 
and after the reſidue becometh not ſufficient, yet the appzovement remaineth 
gad, 


* Nate this, for 
feeding of corn. 
Vide 21 E.44t, 


* Judgement, 


21 E. 1,Com- 

mon 27.16 E. 24 
garr, de Char- - 
rers 31.10E.3.15. 


Dier Mich, 16 & 
17 Eliz.339. 


18 Al. p. 4. 
18E.3.30.43. 


8 AQ0.18. 16 E3:+ 
Common g. 
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- Cod, foz the wozds of this Act be, Tantam paſturam habeant, quantum ſufficit ad 


IOE.3, 15. 


$ E.3.33. 16 Ec3. 
Common 9. 

22 All. 42. 

15 H. 7.10. 
Bra. li. 4. fo. 


renementa ſua, 


«| Coram Jufticiariis recognitum fuit, &c.7] gnd yet it may 
be fried in an action of Treſpaſſe ; foz many times he ſhall fail to have an 
Alſſiſe. 35 | Sh 

D2 if the Lo2d doth incloſe atiy parf,and leave not ſufficient Common in the 
reſidue, the Commoner may bzeak down the whole incloſure, becauſe if fan- 
deth upon the ground which is his Common. 

' BraRton reciteth a Writ deviſed upon this Statute by that ſage of the Law 


222. 3, & 227, William de Ralegh, one of the Kings Juſtices, in caſe where the Lo2d was 


7 E. 2, fol. 67, 


diſturbed fo incloſe , oz when he had incloſed acco2ding fo this Statute, and 


his incloſure was bzoken down, which you may read there at large. 


© Et per Aſsiſam recognitum fuit.} 3 by the atice it thall be 
found that the Plaintif had not ſufficient ingreſſe and egreſſe, o2 not ſufficient 
paſture, then the Plaintif ſhall recover ſeiin by the view of the Jurszs ; ſo 
that by the diſcretion and oath of them, the Plaintif ſhall have ſufficient pa- 
fture,and ſufficient ingrefſe and egreſſe aſſigned fo him, and the diſſciſozs ſhalt 
be amerced, andyeeld damages. . 

Upon this bzanchof the Statute we have a notable caſe in our Buxks, viz, 
A Commoner bzought an Aſſiſe of Common of paſfure belonging to his free- 
hold, the Tenant ſaid fhat he was Lo2d, #c. and appzoved part of his UWaſft, 
andleft the Plaintif ſufficient Common, ec. The Plaintif denied that be 
left ſufficient Common,and therenpon iſſue was taken;and Sir William Herle 
Chief Juffice of the Court of common Pleas. twok the Aſſiſe, and the Aſſiſe 
found 'that the Plainfif had not ſufficient Common : whereupon the Courf 
did award that the Plaintif Qould recover his Common, ec. and the Kecognt- 
tozs of the Alſiſe were going from the Barre ; andalbeit the iſue was found 
againlt the Zenant, yet foz his advantage the Recognitozs of the Aſſiſe ought 
to come back again, and fo ozdatn by their diſcretton and oath ſufficient com- 
mon to the Plaintif, ſo that the Defendant might appzove of the remnant 
by this Statute of Merton. , as Trewood affirmed : wherenpon Sir William 
Herle peruſed this Dfatute ( foz noman can carry the wozds of a poſitive 
Law by Parliament in his head) and found the Satutes as Trewood had 
ſaid, and therefoze was in purpoſe fo have cauſed the Jurozs to come again 
(the Recozd yet being 4n his bzealſf ) to appoint ſufficient Common to the 
Plaintif accozding to the Statute ; but it was pzevented, foz that the par- 
ties agreed. 


CAP. V. 


—_ proviſum eſt, & 3 Domino Rege conceſſum, . 
quod de cxtero non current uſurz contraaliquem infra 
#ratem exiſten' a tempore mortis anteceſſoris ſui, cujus heres 
ipſe eſt, uſque ad legitimam zratem ſuam; ita tamen quod 
propter hoc non remaneat ſolutio debiti principalis ſimul 
cum uſuris ante mortem anteceſloris ſui, cujus heres ipſe cft, 
inde proyenientibus. Ter 


This 
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This Stafufe hath been diverſly expounded, ” 
1+ That this ſtatute extended to the uſurious Jews that then were in Eng- Inter leges San- 

latd : foz af that time and befoze the Conquelt alſo, if was not lawful fo2 Ch2t- AiEdw. Lamb. 

ftians fo take any uſury, as it appearcth by-the laws of Saint Edward, #c. and *19uisde uſura 

Glanyile.and other ancient authozs and recozds, And by this Actit is manifeſt 7170s. Glan- 

that the uſury intended by the ſtatute was not unlawful, fo2 the uſury due be- Ock6gl, ofa, 

foze the death of the anceſfo2 is enaced fo be paid, and' affer the full age of the licer gon abſolvi- 
heir alſo, and no-uſury was then permitted but by the Jews only. tur, Ca. Icineris 

- * But King Edward the firſt (that mirro2 of P2zinces) by anthozityof Parli- oy Chriſtianis 

ament made this1.w, which is wozthy to be'waitten in letters of gold : Foz- us. Ron Part 

aſmuch as the King had ſeen that many of the evils and dviſheriſons of the god 520 £.4. nu.8. 
men of his Realm had come to: paſſe by the Uſuries which the Jews:had made 6 R.z. ou.57. 

in fimes palt; and many other miſchiefg had riſen thereupon ; albeit that the 24 -2-5u. &c. 

faid King and his Anceftozs have had great pzofit of the Jews , nevertheleſſF RI, 
tn. honour of God, and foz common weal of the people , if is o2dained and effa- c,pogion of ir. 
bliſhed, that no Jew from thencefo2th ſhould take any uſury, #c. But yet p2o- 
viveth fo2 the time palk in ſuch manner as by the Ac appeareth. 

_" And frue it is, that great was the pzoftf (as in that Ac 1s recited) that 

the Crown had by the Jews:; * foz between the 50. year of H.3. and the b Roe. Pat.3 E. 1. 
ſecond year of E.1. the Crown was anſwered de extcubus Judaiſmi four hun- m. 14, 17, 26. 
dzed and twenty thouſand pounds, and then the ounce cf filver was five 

groats. X | : 

Dthers expound theſe wo2ds non currant uſurz'coritra aliquem infca #tatem p1, com. z46.b. 2 3 4:0: 
exiltentem in this manner, that the rent ſhall not be doubled during the nonage 35 8.6.61. 
of the heir (which in a large ſenſe ts called uſury, fo2 dicicur uſuraquia datur 
pro uſu z1is.) As if the King give land fo another reſerving a rent paiable at a 
fealf certain, and foz2 defc.ult of patment, that he ſhall double the rent fo2 every 
default, and after the grantee dieth his heir within age, he ſhall not double the 
rent to theKing. - 

If a man by obligation bind himſelf and his heirs to pay 1001. af ſach a feaſt, 
and if he pay it not at that feall, that then he and his heirs ſhall pay x0 1. foz 
every quarter it ſhall be behind,the obligoz dieth and leaveth aſſets in fe ſimple IG _ 
his heir within age, he ſhall have his age, and ſhall not pay this 10 1. incurred jj, >. fol "ag ” 
during his minozity after his full age ; and this agreth with the wo2ds of the ; 
Statute, Non remaneat ſolutio debici *principalis, and in this caſe there is a 
principale debicum : but debicum fignifieth not only debt fo2 the which an action 
of debt doth lie, but here in this ancient Ad of Parliament it ſignifieth ge- 
nerally any duty to be ycelded o2 paid; fo2 debitum is derived of the berb de- 
beo, - enim eſt quod yel lege naturz, yel obligatione ciyili deberur,-as rents and 
the like. 

. Doif A, knowledge a recognizance foB. of 20 l. fo be paid af a certain fealk, 
and A. doth grant that if the 2o 1. be not patd at the day, then he ſhall pay 
10s, a week fo2 every week it ſhall be behind; and befoze the feaſt- A. dieth 
ſeiſed of fee-ſlmple lands, his hetr within age; in a Scire facias upon the re- 1t E.z. age 4, 

* cognizance the heir ſhall have his age, as in the nert Caſe befoze, by the Com- *5 E-3- ibidem 
mon Law, and after his full age he ſhall be freedof the xo s, a week by this oo 29 all37, 39 
Dtatute. | . 2 196 45206 


CAP. VI. 
Braon lib, 2.fo. 


Di hzredibus per parentes yel per alios contra pacem vi ** ms y 
abductis,vel derentis ſeu maritatis,ita provila eft,quod 3-52-21 E.3-52: 
| 2 " 21E.3-19. 29 aff, 


qQuI- 35- 29 Eege37, 
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uicunque laicus inde conviRus fuerit, quod preri aliquem 
Fa derinuerit, abduxerit,ſeu maritaverit, reddat perdenti valo- 
rem maritagji : & pro delicto corpus ejus capiatur, ut impri- 
ſonetur donec perdenti emendaverit delitum,fi puer marire- 
tur ; & preterea donec domino Regi ſatisfecerit pro tranſpre(- 
fione ſua. Erthoc de herede infra quatuordecim annos exi- 
ſten'. Dehzrede autem cum fit {qa annorum, vel 
ultra, uſque ad plenam zratem, {1 ſe maritaverit ſine licentia 
domini & ut ci auferat maritagium ſuum, & dominus cjus 
offcrar ei rationabile maritagium, ubi non diſparagetur, do- 
minus ſuns tunc teneat terram ejus ultra terminum xratis ſux, 
ſcilicet xxj. annorum, per tantum tempus quod inde poſlir 
percipere duplicem valorem maritagii, ſecundum zſtimati- 
onem legalium hominum, vel ſecundum quod ei pro eodem 
maritagio prius fuerit oblatum, fine fraude & malitia, & ſe- 
cundum quod probari poterit in curia domini regis. : 


* he Wekoze the making of this Statute the law gave the Lo2d two ſeveral re- 
Tr. 9 El.lib.g. fo. mevies, if his Ward were taken away,detained, o2 married: yiz. x. An Action 
| 5 Rs is of treſpaſſe, wherein he ſhould recover damages only, 2. 2 a Writ of right 


Cale. _ of ward, wherein he ſhould recover the cuſtody of body and lands , but if the 
mos 351 E., ward were married, then was he dziven to his Action of treſpaſſe, Quare ſe in- 
P. 4 * 4th trufic maritagio non ſatisfaR*, The Lo2d had alſo his wait, but that lieth againf 


the heir when he entreth info the land befoze oz after his full age : alſo the Lozv 
may have his wzit de yalore maritagii at the Common Law, but that lay alſo 
againf the heir himſelf after his full age, when he infruded not. 
The wait of Raviſhmenc de gard is framed by the ſtatute of W. 2. cap. 35. 
whereof maze ſhall be ſaid hereafter in his p2oper place. 
$E.3.5 This Statute giveth, that in the wait of right of ward the Plaintife ſhould 
recover Valorem maritagii, & pro delito corpus ejus capiacur, ut impriſonetur do- 
nec perdenti emendaverit delictum, fi puer maritecur ; & praterea donec domins 
Reg ſatisfeceric pro tranſgreſſione ſua. 


Mirror cap.5.$.3, OT $1 laicus inde convictus fuer.) The Mirror faith that this point 
is repzovable,inſomuch as the Statute extends not to Clerks, car eſt nienc pluis 
droit que clerk peche ſans payne, que lay home, 


25Hb.53: T Ethocdehzrede infra 14. annos exiſten'.] wyon theſe and 
RFID Þ the wozds ſubſequent this Statute doth not extend to the heir female, foz the 
*f*he inflicires, Age of conſent to marriage of a male is 14. and of a woman 1 2. and after x 4,(at 
$.104. Cuſtumicr the making of this Statute) the female was to be out of ward, 

de Norm. cap.33: But note, albeit the marriage within the age of conſent be voidable, yet the 
& les commenta= Gardian ſhall recover the value ; andalbeit the heir at the age of conſent dif 
ries ſuper inde, are, ſo as ths Gardian ſhall have the marriage agatn, yet there is no remedy 

R for the raviſher. | C0 

7H. 2. Now what alterations the Dfatufe of W. r. cap. 22. and W.2, cap,35. have 
2x E.3.19-20. made,doth at large appear inDoRor Huſfleys Caſe aboveſaid,and in the firſt part 


27 H.6.gard 18, ; L 
+ pee gre 1. of the Infticuces 


irures,$. 103. T Si ſe maritaveritfine licentia domini,&c. et dominus 
cus offerat:] Þere the ſtatute p2ovideth remedy when the heir male af- 
4 ter 


Regiſt. 161. 
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ter the age 'of 14. years (when he may, as ts afo2eſaid, conſent to marriage) 

after tender made marrieth himſelf without the licence of his Lozd, and gt- 

veth a wait- of fozfeiture of marriage, ſo called, becauſe the Le2d ſhall thereby ow I 

recover the double value of the marriage ; as if the marriage were wvzth one ey ENB. 

hund2ed pounds, he ſhall recover two hund2ed pounds. -But this fozxfeiture of 241. g. Regiſt. 

 marrtage is not due by this Statute, but where the Gardian after x4. and be- 

foze 21, had fendereda cotenable marriage to him, and he refuſed her, and of 

himſelf married (as if were in de!xight cf him) another within age ; and ſo ts 

this ſtatute tobe conſfrued,that the Ward married himſelf without licence,xc. 

after the Lo2d had tendercd unfo him a covenable marriage: foz if the Ward | part of the Tn- 

firſf marry himſclf after the age of 14. a fender of marriage fo him that is ſo gicuces,s. 103. 

married is void, and the ſfafute muſt be intended of a lawful tender. And this Bro. fſorteiture de 

ffatute that only giveth the fozfeiture of marriage not ertending to an heir fe- marriage x2. 

male; there is no fozfciture cf marriage of an heir female. " 4 ERIN fo. 
But if a Ward be t:ken away and marricd infra annos nubiles, af the age of 27ice fe, 19 

ten years, there, fo2 that he may diſagree, the Lo2d'may tender fo him after his £.3. Judgement 

age of fourt&n,which if he refuſe,and after diſagre,and marry elſwhere within 223. W.r.c.22- 

age, the Gardian ſhall hate the fozfetture, c | Noforfeiture of 


17] _— of an 
; qT Ubinon diſparagetur.” Vide Magna Charta cap, 6, and ſe the eir female. 
next Chapter following. 


'T Dominus ſuus tunc teneatterram,&c.} The Loz thill ;;« — tin 
have election either to waive the land, and fo take his action of fozfeiture of aQion fur leſts- * 
. marriage, (fo2 perhaps the land may be of ſmall value, and the marriage of utc 23.26 E.3. 
great value,) o2 fo enter into the land,and take the p2ofits, till of the ſame he ®idew 14. 
be ſatisfied thereby of the double value ; foz the wozds of the Tatute be, per can- 
tum tempus quod inde poffic: percipere duplicem yalorem, ſo as the takigg of the 4; £.3.20. 13 H. 
p2ofits in that caſe ſhall goean ſatisfaction of the double value : but if the heir 7-7: 40 E.3-6. 
oult the Gardian befoze he be fully ſatisfied of the fozfeiture, the Gardian ſhail 4J2<-1i.6. f0.70- 
recover the whole fozfetture againff him, becauſe the heir ſhall not take advan- Dier 9 El.260.b, 
tage of his own w2ong, end the double value tis caſual, 
Zhe King ſhall have the fozfeiture of the marriage, albeit he be not particu- 
larly named; buf fhen the King muſt purſue the ffatute, and make a tender, foz 
in caſeof the fozfeifure there mul be a fender, but not fo? the ſingle value, 
The grantee of the body only either by the King 82a common perſori- ſhill 
not retain the land,butf he may have upon a tender and marriage elſwhere with- 
in age a fozfeiture of marriage. 
Ifthe Gardian entrecth into the land fo2 the double value, he cannot have a Temps E.t. a&- 
wait of fozfeiture of marriage, although he waive the poſſeſſion of the land. on ſur leſtar; 36, 
- it:3® Quod inde poſlic percipere,&c. } If the Gardian entreth into - on 6. 
the land, and after ſuffers ofhers to take the p2ofits,yet he th.ll hold it nb lon- drew Corbets 
ger then he might have levied the double value, and his negligence ſhall be hig Ca{. 15 E.4.5. 
own damage. | 7 H.6.12. 11H.6. 
Although the fatute ſaith,Dominus tenear terram,vet if he die,his erecntozs oz dogs 
Adminiſtratozs ſhall hold the land, oz hate a wait of fozfeiture of marriage, foz ***Þ* firſt pare 
this Act had veftedan infteref? therein in the Lo2d, which after. his death goeth P CTY 
fo his Erecutozs oz Adminiftratozs, as it doth to the Succefſo2s ofan Abbof, 4 . $ aff 
But if the heir in Warddtecetther within age, o2 of full age befo2e the va- = H = 5 " 
lue v2 the fozfeiture (as the caſe requires) be yelved 62 paid,there the Lozd hath Dier ; py 06 
no remedy by action fo2 this incertarn perſonal duty againft his Peirs, Erecu- props” pn 
fo:s o2 Admintftratozs, no moze then an action of debt lieth againft Execitozs 7 H.4.6, 18 E.3. 
upon an eltape made by the Gardzan upon the ſtatute of W.2. And yet Thirning 28. Dier ubi ſu- 
.Chtef Juftice held opinion, that if J give lands in tail tohold of me by Knights P* 
ſervice, and the Donee devie, ſon iflue deins 2ge, & icorender a Juy mariage, &i! 
ceo xefuſe, & luy marie fans ma volunt, unco.e efteant deins age, & puis moruſt, 
" N 2 in 
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14 El. Dicr 306. 
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in ceſt caſe ico retiendra la terre pur la forfeiture del double valye, accordant al fta- 
ute de Merton, & le prochein heir in tail navera remedy ; Whereby 1t appeareth 
that by his opinion the gardian after the death of the heir might hold the land 
by this ſtatute fo2 the double value. | 

Wherein it is fo be obſerved, that the Lozd o2 donoz ſhall have nothing but 
the land holden of him, and which moved from him, until he be ſatisfied with 
the p;ofits of that land of the double value,by the wozds and meaning of this ſta- 
tute, the wozds Whereof be, teneat terram per tantum tempus quod inde pefſic per= 
cipere duplicem yalorem, But otherwile it is of the ſingle value, fo2 there the 
p2ofits taken by the Lo2d goe not in ſatisfaction of the value, as ſhall be ſaid in 
the next Chapter. = : - 

And the grantee of the body only is without remedy, if the heir dieth. 

And albeit the ffatute ſaith renear terram) yet it extendeth to the holding of 
the meſyalty by the Lozd Paramount,and in many caſes the meſne ſhall be ſup- 
poſed fo hold the land. 


q Secundum zſtimarionem legalium hominum.] ayat is, 


by a jury of twelve men in an action to be bzought : concerning the fozfeiture 
o2 balne of the marriage conſideration muſt not only be had of that land that is 
holden, but of all other lands, leaſes, geds and chaftels, and other perſonal 
eſfate which may advance the eſtimation of the Ward; and yet the value of the 
marriage ought to be ſo moderate, as the hetr may well undergoe the ſame. 


« Vel ſecundum quod ci pro codem Maritagio prius fu- 


erit oblatum {ine fraude, &c. ] And herein the Gardian hath the ele- 
>jon either to have fo much as an indifferent jury will give him,oz ſo much as 
fo2 the marriage hath bona fide ben offered unto him. 


> "il 
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CAP. JIT. 


It dominis qui maritaverint illos quos habent in cuſtod' 
| villanis,vel aliis, ſicut burgenſ. ubi difparagent': ſicalis 
heres fuerit infra 14. annos, & talis ztatis quod conſentire 
non poſlit matrimonio; tunc fi parentes conquerantur de illo 
domino, dominus ille amittar cuſtodiam uſque ad ztatem 
hzredis, & omne commodum quod inde perceptum fuerit 
convertatur in commodum ipſius bzredis qui infra ztatem 
eſt, ſecundum diſpoſitionem & proviſionem parent” ſuorii, 
propter dedecus ci fa&tum.Si autem fucrit1 4.annorum & ul. 
tra,quod conſentire poterir,& tali maritagio conſenſerit,nulla 
ſequatur peena. Si quis heres, cujuſcungque fucrit zratis, pro 
domino ſuo fe noluerit maritare,non compellatur hoc facere 
ſed cumad ztatem pervenerit, der domino ſuo, & atisfaciar 
cide tanto quantum inde percipere poſſet ab aliquopro ma- 
ritagio ſuo, antequam terram ſuam recipiat, & hoc five ſe vo- 
luerit maritare, {ivenon : quia rfaritagium cjus qui infra 
#tatem eſt de mero jure pertinet ad dominum feodi. 

T S1cut 
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q Sicut burgenſibus, 8c.] Hereof ſic the firtt part of the Ioſti- 
tutes : and albeit the Statute of 5 R.z. cap.q. both rank divers degrees that are 
to come to Parliament, as Dukes, Carls, Barons, Bannerefs, Knights of 
Shires, Citizens, and Burgeſſes; yet this Act of Mercon doth extend alſo to 
Citizens, becauſe all CTittes were firſt Burroughs, and with the @argfanb 
Germane Bupzh ſignifieth a City. EE 0 0f 

This Statute concerning difparagement dodh not erftend fo heirs femaics; 
but onely fo heirs males, therefoze the fozfertare given by this Statixte gholyp 
extends to the caſe of the heir mate ; but by other Statutes the diſparagemend 
of the heir female is fozvtdden. 


x 
. 


q Det Domino, & fatisfaciat ei de tanto quantum jnde 
percipere poſſr de aliquo pro maritagio ſuo; antequam tex- 


ram {uam recipiat. ] Note the feveral pennings of this clauſe 'concors 
ning the ſingle value, and the clauſe in the Chapter next befo2e ner IN 
double value, and foz the ſingle valne the Gardian ſhall held the land nntil the 
beir ſatisfie him of the value ; ſo as tn this caſe the taking'of the p2ofits: tall 
not be accounted as parcel of the value, but as a penalty t& cauſe the Hei to 
pay it the ſooner, | pe 

* But note, that neither in the Writ De ylore maritagii, no2 for fozfet- 
ture of marriage, the Lozd ſhill recover the lznd, but damages, foz fhis. Ag 
giveth no actton foz the land. 

And the wozds of thts bzanch are to be obſerved, Cum (heres) ad ztatem 
peryenerir, det Domino ſuo, whereby it appeareth that the paiment of the ſingle 
value is perſonally app2opziated tothe heir, and therefoze if he dieth, it is loſt ; 
bat the clauſe concerning fhe double value is otherwiſe-penned, as hath been 
obſerved. 


© De mero jure pertinet ad dominum feodi.7 a fa; the Expa- 
fifton bf this bzanch, and where a tender is requiſite, and concerning the dif- 
ſerences between the caſe of the hetr male and of the heir female, the L 02d 
Daccies Caſe, and Palmers Caſe, and the firſt part of the Inftitures, ſe&.1 07+ 
YVereunto may be addeda Tafe, where the Lo2d cannot af any time ſeiſe the 
Ward, o2 fender a marriage fo him, and yet he ſhall have the Wardſhip: 
Edward Hampden holding lands of the Nucen by Knights fertics in Capice had 
tfſue a daughter, who poit annos nubiles (viz. at twelve years) contraded Pa- 
frimony with William Dic:on,and after marricd with John Croke,and then the 
Father died ſetfed in fe cf the land in Capite, his daughter being. of the age of 
thirteen years,x after the diughter had paſſed the age of ixten years,her marrt- 
age with Croke was biſſolted by ditozce, Cauf przcontraQtus : andit was refol- 
ved by both the Chief Juffices,upon hearing of Councel learnedon both ſides, 
that in this caſe the Nucen (oz the Lo2d in the like caſe) ſhall have the Ward- 
ſhip ofthe daughter, albeit never any ſeiſure could be made of her,no2z tender of 
marriage fo her, becauſe the marriage was never lawful, and was after difſol- 
bed by dibozce, as if had never been, and ſhe ſhall take no advantage of her own 
w2ong, fo barre the Queen o2 other Lo2d of that which by Law is due to 
them, notwithanding the opinion of Laicon, 35 H.6,40.b; that if one holdTand 
of another by Knights ſervice, and the Tenant hath.iCue a daughter, which 
entreth infos Religton, and tz p:ofefſev, and after the Tenant dieth, his daugh; 
ter being in Religion, and within fourteen years, when the is of the age 
of fourteen, the is deratgned,that the ſhall not be in Ward, Nora, he ſheweth 
not fo2 what cauſe ſhe was deraigned ; 1But by the divozce,. cauſs przcomrs- 
Qus, there 1s a nullity of the marriage ab inicio; andthe childger between then 
are mere ba[fards; | | 
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See the firſt parr 
of the Inſtitutes, 
{c&.107, 108. 


M3gna Charta 
cap,6. W.1.c.22. 
firſt part Inſt, ſeR. 
107. 


43 E.3.20. 31Afl 
26. 27 n.8.4. 
Mich.41 & 42 El. 
lib.q. fol. $2. Sir 
Andrew Corbets 
Caſe. . 
See the firſt part 
of the Inſtirutes, 
ſ{e&.110. 

Mich. 4 E.1. in 
Banco, Rot.118. 
Lincoln, a no- 
table Caſe for 


44-8 


Hil: 4 Jac. lib.6. 
fol.70, 71. | 
Paſch, 3 Jac. li. 5 
fol. 126,127. 


Caſus in Cur. 
Wardorum, Tr. 
29 Eliz. 


35 H.6.46. b. 


Merton. Cap.s. 


CH SP. FIEk 


TAE narratione deſcenſus in brevi de Re&to ab anteceſſore 
'Itempore H. Regis {gnioris anno & die, proviſumeſt, 

uod de cxtero non fiat mentiode tam longinquo tempore, 
ſed 3 tempore H. Regis avi noſtri, & locum habear iſta 
proviſio ad Pentecoſten,anno Regni Domini Regis nunc 21. 
& non antea'; & brevia prius impetrata procedant. Brevia 
mortis Anteceſſoris, de Nativis, & de Ingrefſu, non excedant 
ultimum redir' Domini Regis Johannis de Hiberr” in An- 
gliam, & locum habear ifta proviſto, &c. ut ſupra. Brevia 
novzdiſſciſinz non excedant primam transfretationem Do- 
mini Regis qui nunc eſt in Vaſcon', & locum habearilſta pro- 


' viſioatemporeprxdi&; & brevia prius impetrata procedant. 


Glany, 13.13. c.3 z- 


Cuſtumier de 

cap.22. 
IIOz11I,125. 
Idem eodem lib. 
Cap-33. 


Eodem libro c.3. 


BraQ.li.4. f0.373. 


Fletalib.4. c.5. 
_ &lib.2,c.z8. 


VideWeſt.1. cap.38. & 32 H.8.cap.2. 


T Denarratione deſcenſus in breyedeRe@o.] It appea, 
reth- by Glanvill, that inthe reign of H.2, the limitation in an Adiſe of Noyel 
difſeifin Was, poſt ultimam transfretationem Regis in Normaniam, Which was in 
the year of his reign. 

But of this limitation he ſaith, Infra cempus a Domino Rege de confilio proce- 
rum ad hoc conftiturum, quod quandoque majus, quandoque minus cenſe- 
rurs Ace t ; 

The limitation in the Aſſiſe of Mordaunc' was, poſt primam coronationem 
H. 2: which was 20 Ocob. x 1 54- | 

The limifation in a Writ of Right befoze this Statute of Mercon was, 
3 tempore Regis H. 1. and now by this Statute of Merton, 3 rempore Regis H. 2. 
Note H.1. began his reign the firſt of Auguſt 1100. and H. 2. began his reign 
1154 ſoas this Statute of Mercon didabzidge the limifation in a Writ of ' 
Right 54 years, whereof B:a&on ſpeaketh thus; Quia breye de reRo ficut alia 
brevia infra certum temps limitatur, non enim excedit tempus regis Henrici avi 
Dowini Regis (i. H.2.) & eſt ratio, quia ultra tempus illud (qucd inter initium Re- 
gni H.2, & Statutum de Merton, anno 26 H. ;. eſt circiter nonaginta annos) non 
poterir:quis aliquid probare, licer jus habezt in re : cum nulles al:quid probare poſ- 
fit ulcra rempus illud ex quo loqui non poteric de yiſu ſuo proprio, vel de viſu pa- 
eris ſui, qui ei injunxit quod teſtis efſer fi inde audirer loqui z Er unde fi quis lo- 


quererur de tempore Henrici Regis ſenis, (i. H, 1. quod fuic circiter 125. annos ) 


amicrere poſſic propter defetum probationis. 


_ © Brevia mortis anteceſſoris, de nativis,& de ngiello,non 
excedant ultimum redirum Domini Regis Johannis de 
Hibernia in Angliam.)] ging Joha went firtt into Ireland in the ſe- 
cond year of his reign, and returned in the third year: Jn the 12 year of his 
reign he went into Ireland again, and returned the ſame year info England, 
and this was ultimus reditus that this Ac ſpeaketh of ; ſo as betwen the 
twelfth year of King Joha and 20 H, 3, were about twenty five years. 


T7 Breyia 
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q Brevia novz difſciſinz non excedant primam transfre«. 


tationem Domini Regis qui nunc eſt,viz.H.3.in Vaſconiam.] 
King H.3- his firft paſſage into Gafcony was in the fifth year of his reign,ſo 
as there erceded not the fifteen years between that transfretation and this 
' It appeareth by BraRon that befoze this Statute of Merton, the limitation in BraQl.a. fol.179, 
a Writ of Aliſe was, Poſt ultimum reditum Domini Regis de Britannia in 


Angliam, Bo : ITT BY: 
ut theſe times of Iimifations were altered in the reign of King ES 


Edw.t. 
 Andthen thelimitation in a Writ of Right was from the time of King R.x, Tr. 7 E.1, in 
between the beginning of R. x. and 2 E. x. there had paſſed about eighty eight — Rot.71. 
years. | | pl Mich o £5 hid 
And that the Writ of Aſſiſe of Noyel difſeiſin, and the Writ of Purparfy, Ro Cantab, 
which is called the Nuper obiic, ſhould hate the term of the firff transfretation b 
of H.3. into Gaſcony, which as hath been ſatd was in Anno 5 H.3. 
Andthe Writs of Mordaunc*, de Cohnage,de Aiel, de Entre, & bfe de Nieftie 
eyent le terme de Coronement meſme le Henry, i. H, 3. which between that and 
this Statute of W,x. was about 58. years. Note (as hath ben ſaid) this 
King was twice Crowned, firff the 28. day of ORober, in the firlt year of his 
reign, and the ſecond time on Whicſonday, in the fourth year of his reign : but 
this Statute of W. 1. ſpeaking indefinitely, is to be underff@d of the firft Cozo- 
nation, fo2 quod prius cli tempore porius eſt jure : And by the Qtatute of W.z. Regula, 
cap.2, i an avowzy the like limitation foz ſeifin ſhall be accounted as in the 
Alſiſe, which, as is afozeſaid, is poſt primam transfrecationem Regis Hentici yg. ic 
Gaſconiam. | 
ut albeit. theſe times of limitations were reaſonable when theſe Dfafutes 
were made, yet in p2oceſs of time (there being ſet times. appointed in fozmer 
Kings reigns) the times of neceſſity grew to large, whereupon many ſuits, 
troubles and inconveniences did ariſe, and therefoze the makers of the Statute 
of 32 H. 8. tak another and moze direct courſe which might indure foz ever, 32 H.8cap.z, 
and that was to impoſe diligence and vigilancy in him that was fo baing hig * Mar. cap.s- 
Action, ſo that by one confanf Law cerfain limifations might ſerve both foz 
the time pzeſent and fo2 all times to come, viz. That the Demandant ſhould 
alledge ſeiſin in a Writ of Right nof above ſixty years nert befoze the Teſte of 
his Writ. InMordaunc”;cofinage,aielentry ſur diſſcifin,o2 other poſſeſſary Action 
- upon the ſeiſin oz poſſeſſion of any of his 4nceſtozs oz Pzedeceſſozs, of a ſeifin 
within fifty years; Jn any Action upon his o2 their own pofſeſſion, within thirty 
years ; Jn an avow2y,oz canuſans foz any rent,ſ\ute,o2 ſervice, within 40 years ; 
In a Formedon in Reverſion 02 Remainder, 02 Scire Facias upon fines, within 
fifty years. And yet this Dtafute pzefiring a certain time exfended not to 
divers caſes, which were within the ancient Statutes, as to accidental ſorvj- 
ces, as hereafter ſh.ll appear. De the firft part of the Infticutes, ſeR.1 70. FOR BT 
ract. 1.4. 10,228, 


T Brevia prius 1mpetrata procedant, &c.] Foz the rule is, 7*7 =-*:Ror71. 


Omnis nova conltjrurio futuris formam imponere debet,& non prxceritis. D& a cale mer pa —_ 
upon this bzanch in7 E.1. Tho, de Redberwes Caſe. x part Inſt, ſeR, 


And albeit BraRon ſaith, that omnes aRtiones in mundo infra certa tempora 170.Lib.4.fol.10, 
limitationem habent ; and ta another place he f.;ith, Omnis querela & aRis a ag 
Injuriarum limitata eſt infra certa tempora: Pet ſome actions were not limited ,_- "1 ny tp 
CE Statute, as by divers Anthozities quoted tn the margent ap- li. s.fol,68.17 E - 

. : 3-11, 20 E.4.14. 

But ſomewhat moze is neceſſary to be added fo the fozmer Repozts and Fl-talib.z.ca.z8. 
Bok Caſes befoze quoted in the margent, fo2 the ſaid Ac of 32 H.8, extends -#-ypwor 
only concerning avowzies to rent,ſufe,o2 ſervice, ſo as relief is not within the Brag, liz fol; fy 
purview of the Law,fo2 it is no ſervice, but a duty, by reaſon of the COTION & lib.4. fol, 314. 
ervice : 


96 


- 
»0*> , 


13 H.4. fol.6. 
Edw. Latimers 


Cake adjudged, 


7 E.G. tit. gard. 

Br:69. Avowr.96. 

Fr E.3. gatd. 
oL.118. 


x Mar. cap.5.” 
17 E.z. fol-11.2, 


in Quare imped. 


| Merton. __ Cap.g. 


ſervice; and.albeit homage, fealty,and eſcuage,and other accidental ſervices (be- 


Ang ſervices) are within the letter of the Law, yet they and all other accidental 


ſervices, as-heriot ſervice,o2 to coter the Lo2ds Yall,and the like, fo2 that they 
may not happen within the times limited by that Ac, are by conffruction out 
of the meaning of this Statute of 32 H.8. as it appeareth by the Caſes quoted 
befoze : but albeif relief be not within this Statute. yet in atowzy foz relief, 
the avowant muſt alledge a ſeifin of the ſervices within the ancient Statute, 
viz, Poſt primam transfretat Regis Henrici in Gaſconiam, and the ſeiſin of the ſer 
vices is traverſable. | NF 
And fo it is of homage, and fealty, and eſcuage , albeif they be out of the Sta- 
tute of 32 H.S$. yet are they within the ancient Statute. 
. Andit is to be nofed, that where the tenure is by homage, fealfy,and eſcuage 
incertain, and by ſuif of Court, o2 rent, oz any other annual ſervice, the ſeifin 
of the ſuit o2 rent, oz any other annual ſervice, is a god ſeiſin of the homage, 
fealty, oz eſcuage, 92 other accidental ſervices, as Wardlhip, Yeriot ſervice, oz 
the like : and hereby (if you ſhall hedfully peruſe over the Repozts and Boks 
Caſes befoze quoted) you ſhall underſtand the ſame the better, #4 
"Þy this” Act it is declared, that the ſaid Ac of 32 H.8. ſhall not ertend fo 
Writs of Right, of Advowſon, Quare impedic, Aſſiſe, of Darreio preſencmenc, 
92 Jure Patronatus, noz fo any Writ of Right of Ward, Writ of Kaviſhment 


_ of Ward, foz the body oz land holden by Knights ſervice, but that theſe Acions 


may be maintained as they might have been befoze the making of the ſaid Ac 


_ of 2 H.8. | 


- . Seethefirſt part 


of the Inſtitutes, 
ſe. 399,400, 
& 188, 


, 


Vide Decret; - 
regorii 9. 
fol.260. col.1. 


- And ſ&ing perſonal Actions are at this day moze frequent then they have 
been in times-paſt, it were to be wiſhed fo eſtabliſhment of quiet, and avoiding. 
of old ſuits, that BraRtons rules by ſome new p2ovifion erfended to.them alſo, 
and that they wers limifed within ſome cerfain time. 

: Since we w2ote this Commentary, there is a god Statute made concerning 
certain perſonal actions, in Anno 21 Jacobi Regis, cap.16. and therein a limita- 
tion ſet down in the Formedon in Diſcender, Formedon in Remainder, and For- 
medon tin Reyerter. | | 


a 


C:4Þ; i: 


A? breve Regis de Baſtardia, utrum aliquis natus ante 
£ X matrimonium habere poterithzreditat”, ficut ille qui 
natus eſt poſt matrimonium, reſponderunt omnes Epiſcopi, 
quod nolunt nec poſſunt ad iſtud breve reſpondere, quia hoc 
efſet contra communem formam Eccleſizx. Er rogayerunt 
omnes Epiſcopi Magnates, ut conſentirent quod ati ante 
matrimonium eflent legitimi, ficur illi-qui natifunt poſt 
matrimonium,quantum ad ſucceſſionem hzreditariam, quia 
Eccleſia tales biker pro legitimis. Er omines Comites & Ba- 
rones una voce reſponderunt, quod nolunt Leges Angliz 
murtare, quz hucuſque uſitatz ſunt & approbatz. 


'T Contra communem formam Eccleſix , &c. ] 


Foz the befter underſfanding of this bzanch, it is fo be known, that in the 


time 


time of Pope Alex2oder the third (who lived Anno Domini 1160, which ns, 4 
Anno 6 H. 2.) this conftitution was made, that childzen bozn befoze-ſolemnt; 
zation of Patrimony, where Patrimony followed, ſhould be as legitimate to 
inherit- unto their Anceſtozs as thoſe that were. bozn after Batrimony , and 
thereupon the-@tafute ſaith, Eccleſia tales haber pro legitimis. 9 | 
Df this Canon oz conffifution Glanvill wziteth thug, Orca eſt quzſtio, fi quis Glany,li. 7, c. 15. 
amequam.pater matrem ſuam deſponſayerar fuerit genius vel natus, urrum alis | 
filius fit legirimus heres cum Poliea matrem ſuam deſponſayerat 2 Er quiidein licet 
ſecundum Canones & leges Romanas calis filius fir legitimus heres, tamen ſecun- 
dum jus & conſuctudinemRegni nullo: modo canquam heres iti hzredicate ſuſtine- 
eur, yel hzreditatem de jure Regnt petere-poteſt, | 7 
And herewith do agree not only other ancient Authozs, but the conffant Brad. li.5.f0.416, 
opinion of the Judges in all ſucceſſion of ages ever ſince, of the ancient Lawof 47; F/cralib. 6. 
Eng!and, Yereupon theſe two conciuſtons do follow; - - py ane: 
t. That any fozein Canon oz conſtitution made by authozity of the Pops, ©** "OY 
being (as Glanvill ſaith) Concra jus & conſuerudinem Regni, bindeth not untill 
it beallowed by Act of Parliament, which the Biſhops here p2ayed it might 
-haveben ; foz no Law o2 Cuſfome of England can be faken away, abzogated,o2 NOOR eoey = 
adnulled, but by anthozity of Parliament. '7 36.06 > Haſbro 
2+ That although the Biſhops were Spirituall perſons, and in thoſe dayes mile. 
had a great dependency on the Pope, yet in caſe of generall baſtardy, when the 
King wz2ote to them to certifie who was lawfull heirto any lands oz other in- 
heritance, they ought to certifie acco2ding to the Law and cuffome of England, 
and not accozding to the KRomane Canons and conſtifutions, which were con- 
trary fo the Law and cuſfome of England ; wherein the Biſhops ſought at this 
liament fo be relieved, - Glany, ubi ſupa: 
Ds the firlt part ofthe Ialtirutes, ſe. 339, & 400. and adde thereunts : 
Aſfiiſa venit, &t., Si Nicolatu de Lewkenor Pat' Thom' de Lewkenor 
foit ſeiſitus, &c. de manerio de Southnyms quod Rogerus de Lewkenor F: 
zenct, qui dicit quod ipſe eſt frater ipſius Thome antenatus de eodens Pa- emmy 
5 k Banco, Rot. $0. 
zre & eadem Matre, &r eſt ſeifitus de preditis tenementis, & clamat per Mid. in A. de 
eundem deſcenſum, & petit Fudicii, Thow' dic quod Rogerns non poteſt Nocdaune'. 
clamare per eundem deſcenſum; quia dicit quod idem Rogerus natus f#it vide Mic.158.1. 
extra ſponſalia, &c. Et quia idem Tho non poteſt didicere, quin idem Ro- in Banc.Rot.129. 
gerss fit frater ipſius Tho' antenatus de codent Patre & eadem Matre, &f poets Et: 
poſt mortem” predicts Nicolai Patris, &c. intravit in eiſdem tenementis 
ut filius ejus & hares, * Conſideratum eſt quod preditfas Rogerus ind' * Judgement. 
ſine die, Et Tho,Nich, cap' per Aſfiſam, ſet. ſit in miſericordia, &c, | 


Note by this judgement that the baſfard eigne fo this intent is accounted 
heir, and of the blod with the Pulter puiſne, as the Pulier puiſne cannot have 
an Aſliſe of Mordaunc' againft him. 

We remember not that we have read in any Bok of the legitimation oz 
adoption of an heir, but only in BraRoa lib, 2, cap. 29, fol, 63.b. and that tono 
little purpoſe ; but the ſureſt adoption of an heir is, by learned advice fo make 
god aſſurance of the land, xc. 


T Er omnes Comites & Barones una vocereſponderunt, Se vc fri par 


I of Inſtirucess 


quod nolunc leges Angliz mutare que huculſq, uſitate ſunt 8, 40. 


& approbarz.) The Nobility of England have ever had the Laws of Eng- 

land in great eſtimation and reverence,as their beſt birth-right, and ſohave the 

Kings of England,is their pzincipal royalty and right belonging to their Crown 

and dignity. This made King H, x, that noble King, ſurnamed Beauclerk, to Cline her « 

wiite to Pope Paſchal;Notum habeat SanAiras _ quod me yiyeme (avxiliante ps 
_ _ Deo) 
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William Malml. 
lib. 3.circa iniriu 
Ingulphuslib.6. 


Cap. 19. 


See the Cuſtumi- 
er de Nor.ca,27- 
fo. 42 & 44. 


Ror. Par,22 E, x, 
apud Lincoln, 


Jus coronzx. 


Lib. 5.fo, 2.&c. 
Caudries caſe, 
x part of the In- 
Kirures $ 534. 


BraRon lib. 5.fo, 


$16,417. 


| Merton. Cap. 9: 


eo) dignitates & uſus regni-noftrt Angliz non imminueftur, & h ego ( quod ab. 
t)in'tanta me dejeRione ponerem, optimates mei & torus Angliz populus id nullo 
modo pateretur. prner . 

And it is wozthy the obſervation, how dangerous it is ( as elſewhere hath 
been often noted ) to change an ancient Barime of the Common Law. 

Some have woitten, that William the Conquerour being bozn ont of matri; 
mony, Robert his reputed father did after marry Arloe his mother, and that 
thereby he had right by the Civil and Canon Law: but that is conera legem An- 
gliz, as here it appeareth, And during this Parliament in the 20. year of 
H. 3. it may be colleded by the 23. and 24. Epiſtles of Robert Groſted then 
Withop of Lincoln directed fo William Rawleighe (P2ieft) then one of the Kings 
Jultices , that this matter fo baing the nati ante matrimonium to be made legi- 
timate was veheinently laboured by the Clergie : Andin the 26.@piſtle tothe 
Wiſhop of Canterbury, he findeth faulf with the Arch-bilhop, fo2 that the King 
and his Councell had reſolved that the Law and Cuftome of the Realm in this 
point ſhould continue fill : Whereby if appeareth, that not onely the No- 
bles, but the King himſelf was againf it. 

And in the Letters which all the Nobility of England by aſſent of thewhole 
commonalty aſſembled in Parliament at Lincolae wzote to Pope Boniface,it is 
thus confained; Ad obſervationem & defenfionem libertatum, conſuetudinum & 
legum paternarum ex debito przfiliti ſacramenti aftringimur, quz manutenebimus 
toto poſſe, totisque yiribus cum det auxilio deftendemus, nec etiam permittimus 
aut aliquatenus permittemns, ficut nec poſiumus nec debemus, przmiſla tam inſo- 
lita, indebitay przjudicialia & alias inaudica, dominum noſtrum regem, etiam fi 
vellet, facere, ſeu quomadoliber atremptare: (and there the inconveniences are 


| ſet down) przcipue cum przmiſla cederent manifeſie in exharedationem Juris co- 


ronz Regis Angliz 6 regiz dignitatis , ac ſubverfionem ſtatus ejuſdem Regni no- 
toriam , nec non ja przjudicium libertarum, conſuerudinum, & legum parernarum, 
Sealed by the ſeverall ſeals of Armes of x04, Earles and Barons, andin the 
name ofall the commonalty of England. And to that effec King E. x. wzote 


alſd tothe Pope. 


q. Leges An gliz.] Yere our common laws are aptly and pzoperly 
called the laws of England, becauſe they are app:op2tated to this Kingdome of 
England as molt apt and fit toz the government thereof,and have no dependan/ 
cy upon.auy fozein Jaw whatſoever, no not upon the civil oz canon law, other 
then in caſes allowed by the laws of England, as partly hath be&en touched be/ 
fpze : and therefoze the Poet ſpake truly hereof, Ec penitus cotodiviſos orbe Bri- 
tannos 2" ſoas the lawof England ts proprium quarco modo fo the Kingdome of 
England ; therefoze-fozein pzecedents are not to be bbjected againft us,becanſe 
we are not ſubject to fozein laws. 

And it is a note wozthy of obſervation,that where at the holding of this Par: 
liament in anno 2o H. 3. and befoze and ſome fime after, many of the Judges 
and Juſtices of this Realm were of the Clergy, as Biſhops , Deans, and 
Paiefts, andall the great officers of the Kealm, as Lo2d Chancelloz, Zreaſy, 
ro2,P2ivy-ſeal,Pzeſident,ec. were fo2 the molt part of the Clergy; yet even in 
thoſe times the Judges of the Realm, both of the Clergy and Laify, did con 
ſtantly maintain the laws of England, ſo as no incroachment was made 
them oz bzeach unto them by any fozein power , as partly hath been ſhewed in 
Caudries caſe : and many moze judgements and authozities in law might be 
p2oduced fo2 the manifcikation thereof. See the firft part of the Infticuces, many 
of the Clergy Judges and Juffices of the realm of ancient time. - | 


« Etrogarunt omnes Epiſcopi magnates ut conſentirent, 
&C. ] Yere was the motion and requeſt. But BraRon ſaith, Rogarune Regem 


& magnates : Er omnes comites & barones una yoce reſpotderunt, Nolumus leges 
Angliz mutare &c, fo ſo it is in ancient Banuſcripts, 
This 


«<< ia £m R9 Dm Ds © cc CGG oo. 
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This is the firſt of this kind that we remember that hath ben painted : fo 
if is to be underffod that by the parliamentary o2der all notions and petitions -- 
made (as this was) though they were denied, and never p2occeded to the effa- 
bliſhment of a Statute, yet the ſame were entered infovhe Parliament-roll to- 
gether with the anſwers thereuntfo : but this is the firlf of this kind (as hath Ae 
ben ſaid) that hath been p2inted. | - "—_ = Can 
And yet in our boks this is called a Statute, fo2 Dr. Galfred le Scrope chief 1;.. 
Juſtice ſaith,befoze the ſtatute of Merton the party pleaded not general baſtardy, x: aſt. p. 20, 
but that he was bozn out of eſpouſals ; and the Biſhop ought to certifie whether 
he were bozn befoze eſpouſals o2nof, and accozding to that certificate to pzo- 
c&d to judgement acco2ding &o the law of the land: And the p2elates anſwered ,. « laced 
that they couldnot fo this wait anſwer, and therefoze ever linceſpeciall baftar- F1c:a i, 6.cap.38, 
dy (viz. that the defendant, #c. was bozn befoze eſpouſals) hath been tried in 47 E. 3. 14. 


* 


the Ktngs Courts, and generall baffardy in court Chziffian ; and herewith a- 2: E- 3: 49 
are our old boks and the conſtant opinion of the Judges ever ſince. = - _ | 


Now foz that this point was reſolvedin Parliament, it is here ina large 
ſenſe calleda Statute, 


CAP. X 


Roviſum eſt inſuper, quod quilibet liber homo qui 

ſeam debet ad comitatum, trithingum , hundredum, 
& wapentagium , vel ad Curiam domini ſui, libere poſſic 
facere Attornatum ſuum, ad ſeas illas proco faciendas, 


q Scam debet:] Nora, There be two kinds of ſnits, viz. ſuit reall, 
that is, in reſpec of his reſitance to a Leef o2 Tourn ; andſuit-ſervice, that is, 
by reaſon of a tenure of his land of the County, Yundzed, an v2 Ban- 
no? whereunto a Courf 2aron 1s incidenf.'Befoze this Ac every one that held 
by ſuit-ſervice ought to appear in perſon, becauſe the ſuifers were Judges in 
thole Courts, otherwiſe he ſhould be amercied ; which was miſchtevons, foz it ,; x. ;. Ayowry 
might be that he had lands within divers of thoſe Seigniozies; and that the 77. vid.Glo.c.s. 
Courts might be kept in one day, andhe could be but in one place at one time. V: »- cap. 20. 
ut this Statute extends not to ſuit reall, becauſe he cannot be: within two 


T 'Trichingum or Trichinge.) wereit ngniteth a Court which 
conſiffeth of thz& oz four Pundzeds, and doth not here lignifie a Lef oz tiew op pee mp Bey 


of frankpledge. Magna Chart. 
= . TIF SI | IN ; C. 35, Temps 
T Wapentagium.] That which in ſome Countries is called a Pun- E*: ” =" 


d2ed Court, in ſome Countries is calleda Wapentake, * Quod Angli yocant =E 3. Cap. 45 
Hundredum ſupradi&i Comiratus yocant Wapentagiumm, Now the reaſsn of the F. N.'B. 156, 
name was this : When any on a certain day and place tok upon him the go- * Lam.yerbo cen* 
vernment ofthe Yundzed, the fr& ſuiters met him with launces, andhe de- turia, int. leges 
ſcending fromhig hozſe, all roſe up to him, and he holding his launce upzight = M, "hed 
all the reft, in fign of obedience, with their launces touched his launce o2 wea- I: 
pon : fo the Saxon wozd wapen is weapon, and cac is eaRus, 02 fouching ; 
and thereof this aſſemblie was called Wapentake, o2 touching of weapon. Mirror, ca.5. $ 3. 
Now albeit he that holwgth by ſuit ſervice = make an Attozney, p that | 
| 2 tfozney 


10CO 


Temps E. r. 
Atrorny 106, 


F. N.B. 156. E, 
W. 5, Cap. 33» 


F, N. B. 157. 


W. 1.cap. 33. 
Cuſtumier de 
Norm. cap. 65. 


Attomey cannot fit as Judge, as the free ſuiter himſelf might do, fo2 He cannot 


depute anvther in his judiciall place; and the wozds of the Statute be , Libecd 
poſſit facere atcornatum ad ſeftas illas proeo faciendas. 


4; 
C Liber homo.] This veth extend to Free-holders in ancient ve- 
meſne, but not to Copte-holders. 


T Facere Attornatum.”) Þe muſt make aLetter of Attozney mer 
his ſeal,which the Steward otght to allow; and ifhe do —_ ſuifer may have 
a Writ out of the Chancery foz the allowance of him : o2 if he dotibfed that 
he Honldnof be allowed, he mitht have a UWrre defo2e-hand fo reretve hint - 
as Attomey : andſuch a Writ ſhall ſerve during the life of the tenant, xc. fo; 
the wo2ds of another Writ be, Er quia virtus Breyium noftrorum de hujufmodi 
Atrornato faciendo terminum non capit, nec terminus limitatur durantibus per- 
ſonis, &c. | | 

What ſach an Atfozney may do , and who cannot be Aftozney, ſee the 
Statute of W. 1, 


T Adſeaas illas pro co faciendas.] go as by fozce of this Ad 


he may do ſuch ſuif as the Fre-holder ought to do, 


Dee the Regiſter 19, This Ac ertendeth to Juſffices in Cire. 


45 4 P. WFic: £1) ; 
| þs var in parcis & vivariis nondum eſt dif 


cuſſum, quia magnares perierunt propriam priſonam 


de illis quos caperentin parcis & vivariis ſuis. Quod qui- 
dem dominus Rex contradixit, & ideo differtur. 


T Vivarium ] Is a wozd of a large ertent, andex yi termini ignifieth 
a place in land oz water where living things bs kept, Polt commonly in Law 
if lignifieth Parks, Warrens, and Piſcaries oz Fiſhings ; here it is taken 
foz UWarrens and Fiſhings, foz that Parks were named befoze. 


T7 Propriam priſonam.] This Petition. of the Loads/in Parlia/ 
ment ſtood upon thze& bzanches.- x. That they might impaiſon ſuch as they 
ould take in their Parks o2 Uivaries, which ſeemed to be againſt the 29, 
Chapter of Magna Charta, 2. hat they ſhould have propriam prifonam, a p2i- 
fon of their own, which no ſubject can have ; foz all pziſons oz gaoles are the 
Kings pziſons 02 gaotes, but a ſubject may have the cuſfodie o2 keping of them. 
3. That they ſhould not be impziſoned in the common gaole. All which 
Dominus Rexcontradixit, | 


Ly 
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Statutum fartebridge, 
Editum 52 Hz. Anno oratia 1267. 


q Mlarlebridge.]qow called Marteboreugh, « Thwn i Wiltſhire, the 


areateft fame whereof is the holding of this Parliament there. Henricus yers, Poiyd- Virg. p; 
&, Conciliuin convocavit Marlebtigium, quod eſt paghs celebfis cormicacas Wil- 314. 19, 


ceriz, qui in co tonyenta prithum teges ab ſetatas, & prefertim Magnz charts, 
de concili ſententia approbundas, deinde alias condendas 'earavit, que ad ftacum 
& commoduth tephi matimE conducerene, 


This Town th bur Bedks is called a Citie , and the Free-men thereof 39 5: 3-2: 25- 


Citizens. 


7 52H. 3.) This King reigned longelf of any King ſince the Con- 
queſt o2 befoze, that we remember ; foz he reigned 56. years, But the greaf 
and famous Nun Elizaberh was of greater years then any of her p2ogenitozs, 
fo2 the attained neere to 70, years. jo King H. þ reigned longeſt, and Nuen 
Eliz. livedlongeff. She reigned the years of the Emperour Auguſtus, and 
lived the years of King Dayid, 

A Nno Gratiz M.CC.LXVII.Reptii auterdotnini Her 
{ Krici filii Regis Johahnis quinquagelimo ſecufido, if 
ottabis S, Martini; providenite ipfo- dotnirio Rege, ad regtii 
ſui Anglie meliotationem & exhibitionitm juſtitiz (provit 
Regalis officii expoſeit utilitas ) pleniorerm; conyoeatis 
diſcretioribus eju{detn Regii, tam thajoribus quam mino- 
ribus, Provifum eſt & ſttwum;'ac coticordaturn & ordi- 
frattim, ur curn_reginirt Angliz mult tribulationibas'8& 
di Nenforum incointtrodis: nuper effet deptefſith, refrtive. 
tione legurty & juriurn (quibus pax & tranquillitas incola- 
tum conſeryetur) indigeat, ad quod rettiedivtita ſalubre - pet 
ipfurn Regen & ſios fideles opotttir adhiberi : proviſivhes; 
otdinationes, & ſtaturs ſubſcripta, ab omiilbus tegri iplſus 
ittcolis, rat riajoribiis quit ni{horibus, firmiter & inyis- 
labilicer temportbus perpetuis ſtartierir obletyari. 
. This general Pzdamble-to all the ®tatnces of Marlebridge Goth conſift of 
cur parts. Wn Ones "hit (ah ; 
22 Why end wheref926 thefts Wathtvs Bots ifkibe, fs3 ſapiens ibciple @ file j 
and hat is tofald.. 1. Ad-glioretionem-jegnl Anglia, , 5; Ad exhibitionom 
e 


juſtitiz (prout regalis officii expoſcit wilitas) p ——_ | 
3, Df What rs this+ fl edtiled, Cortvocktis difcretioribuy 


ejuſrtvi reghi; ram majoridunquhm minotilay. --; 
3. What was the cauſe of calling thi 


uÞjop arliament, Cum regadm Aogliz 
milleis ctibiilarionibus & difſetifiotum ihevt ntipet efftr deprefuity, The 
many 


Marlebridge. Cap-1., 


many fearfull and dangerous treubles and difſentiens kefr'en the King and 
his Barons, which J had rather you ſhould read in Viſfozy | then I ſhould re- 
late, grew. oziginally ont of this rot, that the King ſcmefimes «llewed and 
ſometimes diſallowed Magna Charta and Charta de Foreſta, = 

4+ What ſhould be the remedy that peace and tranquillity might enſue, 
Ut cum regnum &c. reformatione legum & jurium quibus pax & tranquillitas 
incolarum conſeryetur indigear, ad quod remedium falubre per ipſum regem & 
ſuos fideles, &c. proyiſiones, ordinationes, & Ratura ſubſcripta, ab omnibus regni 
ſuis incolis, tam majoribus quam minoribus, firmiter & inyiolabiliter temporibus 
perpetuis ſatuerit obſeryari, PER: 

his remedy that ſhould foz ever in all fufure times be inviolably obſerved 
conſiſted upon two parts. 

x, Foz eſtabliſhing of Magna Charta and Charca de Foreſia, whereof moze 
ſhall be ſaid when we come to the firff Chapter. In the mean fime this 
is to be obſerved, that after this Parliament neither Magna Charta noz 
Charta de Foreſta was ever attempted fo be impugned o2 queſtioned; where- 
nipon peace and franquillify, whereofthis Pzeamble ſpeaketh, have ever ſince 

2. Fo2 enacting of newLawes oz declaring of old, with addition of great 


puniſhment. 


CAP. I. 
$+-e autem tempore turbationis nuper in regno Angliz 
Aſubortz & deinceps multi magnates & alii juſtitiam 
indignati fuerint recipere per dominum Regem & curiam 
ſuam, prout debuerunt, & conſueverunt temporibus prx- 
deceſſorum ipſius domini Regis, & etiam tempore ſuo , ſed 
de vicinis ſuis & aliis per {cipſos graves ultiones fecerint , 
& diſtritiones , quouſque redemprtiones reciperent ad yo- 
luntatem ſuam ; et praterea quidam corum ſe per miniſtros 
domini Regis juſticiari non permittant, nec ſuſtineant 
quod per ipſos liberentur diſtrictiones, quas authoritate pro- 
pria fecerint ad voluntatem fuam: Proviſum eſt, concor- 
datum & conceſlum, quod tam majores quam minores 
juſtitiam habeant & recipiant in cyria domini Regis; ct 
nullus de cztero, ultiones aut diftritiones faciat per volun- 
tatem ſuam, abſque conſideratione curix domini Regis, 1 
forte dampnum vel injuria fibi fiat, unde emendas habere 
voluerit de aliquo vicino ſuo, five majore ſive minore.- Su- 
per:articulo autem ſupradicto proviſum elt & conceſſum, 
quod f1quis de cztero ultiones hujuſmodi capiat per volun- 
tatemſuam propriam abſque confidertiiane curix domini re- 
gis (ut prexdictumeſt) & inde convincatur, puniatur per re- 
demptionem, & hoc ſecuhdum quantitatem deliti. Er 
| ſimi- 


Cap. 7, eAM arlebridge, 


ratemdelidti. Er nihilominus fiant emendz plend & tuffici- 
enter eis qui dampna ſuſtinuerunt per. hujuſmodi diftri- 
cionem. . 


This firſt Chapter confiffeth of a Þ2zoamble, and tho body of the Act. 

The Soy bore ſhews the miſchiefs, which were four, 7 

1, Lhat inthe tune of the late troubles, great men arid others refuſed to 
be juffiffed by the King and his Cort, as they ought ; foz here it is ſatt, Mutt 
magnates & alii indignati fuerict recipere juſtitiam per dominum Regen '& cu- 
riam ſyuam, | $10 5 WES 68 OTE SOR O t-- 

2. Sed graves ultiones fecerinc : That they {refuling the courſe of the Kings 
Laws) tok upon them fo be their own Judges in thetr qwn canfes, and*to 
take ſuch revenges as they thought fit, unftll they had ranfomes at their plea- 
ſures. Aliquis non deber effec judex in ſua propria cauſs. af 

3. That ſome of them wonld not be juſfiffed by the Kings Officers. _* 

4+ Noz2 would ſyffer them to make delivery of fuch diſtrefſes as they had 
taken of their own authozity at their pleaſure, Yere yon may fee the defects 
of a diſo2dered and froubled Sfate. | 

Mhe body of the Act conflffeth of divers bzanches. | 
Firft, a remedy in generall foz all the ſaid miſchtefs. - 


q Proviſumeſt, concordatum i& conceflum, quod tan 
majores quam minores juſtitiam' habeant & recipiant in 


curia domini Regis. ] This is the golden mefe-wands that the Law hath 
appointed to meaſure the caſes gf all and ſingular perſons, high and low, to 
have and receive Juffice in the kings Courtg ; foz the King hath diſfribu- 
ted his judiciall power fo ſeverall Courts of Juſtice, and Courts of Ju- 
yu ought to determine all Cauſes , and that ali p2ivate revenges be a- 

ded, | k | br | 

Upon this generall Law, four concluſions do follow. - / © 
' x. Thatall men viah and low muſt be juſkified, that is, have and receive 
Jufkice, in the Kings Courtsof Juftice. - ;HJL 2 

2. Thatno paivate revenge be taken, noz any man by hig ain arme 03 
power revenge himſelf : And this article is grounded upon the Law of God 
VindiR ett mihi, 8 ego retribuam, ſaith Almighty God. All revenge muff 
yy ber Coed, oz from his Lientenant the King ,' in fome of his Courts 
0 yl Lo ; 

3. That all the Subjects of the Realm ought fo be juſtified, that is, ſubmit 
themſelves to the Kings Officers of Juffice acco2ding toÞaw; - 7 

4+ That they ought to ſuffer replevies to be made accozding to the Law, 
fo the end that men may poſſeſſe their hozſes, beaſts, a catte} and gods 
aps whereof they have ſo great and continnall aſe. - See hereafter 

ap. 4 | 1 


Tþ Incuria domini Regis.] Theſe wozvs are of great impoztance: 
fo2' all Cauſes ought fo be heard, o2dered and determined befoze the Juds 
ges of the ings Courts openly in the Kings Courts, whither all perſons 
may reſozt , and in no Chambers oz other pzivate places , foz the Judges 
are nof Judges of chambers but of Courts; and therefoze in open Court 
where the parties Counceli and Attozneys attend, ought ozders , rules, 
Wards and judgements to be- ade and: given, and not in chambers 02 9- 

[j-- ther 


j 
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. 


ſimiliter fi vicinus ſuper vicinum fuum faciar diftritionern 

fine conſiderarione curiz-domini regis, per quad dampnum 

habear, ag eodem modo; ' & hoc ſecundum quanti- 
1 


Regula, 


$ H.4.19. Gaſc. 
24 H.8.cap. 12. 
25 H,8.cap. 21, 


See cap. Itineris. 


Artic, ult. 


x. Part Inſtitut, 
ſet. 194. 
Here cap. 4+ 


Fleta 1. 2.cap.40. 
W. 1, Cap. 16. 
Here cap. 15. 
Artic.cler. c. 6. 
Artic, ſuper charr. 
Cap. Iz. 


Marlebridge. > : | Cap: 2: 


hev p2idate places;where a man may loſe his cauſe, 02 recetve great pzejudice, 
hoy gi his abſence fo2 want of defence. ; Nay, that Judge that ozdereth 
02 riileth a 'Canſe in his chamber, though his ozder o2 rule be juſt, yet- 
he the Law,'(as here if:;appeareth) becauſehe doth if not in Court, 
Andthe opinion is.g@d, and agreeable to this Law, Qui aliquid Rarverit parte 
inauditaaltera, zquumlicer Ratuerit, haud zquus fuerit. Neither are Canſes 
£6 be/heard upon petitions, 02 ſuggeſtions-and references, but in curia domini 
Regis. , | | 
C. Er nullusde cztero ultiones aut diſtrictiones faciat per 
voluntate ſuam abſque conſideratione curiz domini Regs.) 
The firft clauſe was affirmative ; This clauſe, foz the moze ſurety, is i the 
_©. Diſtrictiones faciat per voluntatem. ſuam. ] what is, ta; 
king diffreſſes not accozding fo the Law, as fo2 ſervices, rents, oz fo2 bamage 
feſant , oz fo2 other lawfull canſe, but foz revenge, without cauſe, of his own 
head and will, that is, fobe his own judge and carver, fo ſatisfie himſelf 
without any lawfull- mean oz courſe of Law; and ſo if is fo be under- 
ffod though this whole Chapter : Foz this Thapter is fo be underſtood 
de ultionibus, of revenges, which are of two natures. x. Perſonal, as by 
combat, imp2iſonment, and the like : 2. By diſtreſſes, that is, revengefull 
takingof gods. Concerning takings in nature of iſkrefſes, pzoviſion is made 
in the next the Chapters. _ | 


-.; T; Puniaturperredemprione.) Foz this wo2d (redemprio) and the 


fignification thereof, ſe the firlt part of the Ioſticutes, ſe. 194. 
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Ullus inſuper major vel minor diftringat aliquem ad 
N veniendum ad curiam ſuam qui non fit de feodo ſuo, 
aut ſuper ipſum non habeart juriſdiftionem per hundredum, 
wapentagium , vel balivam, que ſua fit ; nec diſtriftiones fa- 
ciat extra feodum ſuum , ſeu locum ubi balivam habear, 
vel. juriſdiftionem. Er qui contra hoc ſtatutum fecerit; 
puniatur codem modo, & hoc ſecundum. delicti quantita- 
tem, & etiam qualitatem, 


..-T Nullus inſuper major, &c. | This Chapter concerning Di- 
Ttreſſes enacteth th2e things. x. That no man tſhall diffrein any to came to 
his Court buf ſuch as be within his fee : This is intended of ſuit-ſervice in 
reſpec of a Deigniozy,, andnotf of ſuit reall in reſpec of 'reſftance. 2, ©: 
that he hath juriſdiction by Yundzed, Wapentake, oz Bayliwick. z. That 
he - ob not take diftreſſes out of Hts fee 02 ptace where he hatha bayliwick oz 
juriſdiction.  : . 
' This Chapfer is a Declaration of the Common Law, ſaving foz the 
penalty hereby inflicted: and therefoze if A diffrein B. and in a replevie A. 
avow' as EL o2d 'fozrent oz ſervice, B, plead hors de ſon fee , _ 5 
mn oun 


Cap. 3. M arlebriape. Io 
found fo? B. A. ſhall not in this Replevy be pynilhed by ranſome, xc. acco2ding 'Regiſt.g9.4E.3.t. 


to this Ad, but he mult have an Action upon this Statufe, Er fic de fimi- 24 _ 


hous. 11R.2, Avow. $7, 
X | 18 E.2, Aion 
C Infr a balivam.” Vere Baliva is wcll expounded by the Statute it fur leſtar. 85, 
ſelf, fo2 it ſignifieth here juriſdiction, and therefoze it is here ſaid, Infra balivam F-N-B. 89,90. 
ſeu Juriſditionem, 


CAE. FEE 


\I quis autem major vel minor permittere noluerit libe- W.z. cap-r7, 
g rari per miniſtros domini Regis,ſecundum legem & con- 
ſuerudinem Regni, diſtriCtiones quas fecerit : autetiam ſu- 
ſRinere noluerit ſummonitiones, attachiamenta, executiones 
judiciorum curiz domini Regis heri ſecundum legem &57 conſue- 
tudinem Regni ut predift eſt, puniatur modo predicts, tan- 
quam ſe juſticiari non permittens, & hoc ſecundum delicti 
quantitatem. Et f1quis major vel minor diſtriftiones faciat 
ſuper tenenrem ſuum pro ſervitiis & conſuetudinibus, que 
fibi deberi dicat, vel pro re altera, unde ad dominum feodi 
pertineat diſtrictiones facere; & poſtea convincar,, quod te- 
nens ea {ibi non debeat: non ideo puniatur dominns per re- 
demptionem, ut in ſupradictis caſibus, {1 permirtar diſtricti- 
ones deliberari ſecund' legem & conſuetudin' regni, ſed 
amercietur, velut hac&tenus conſuetum eſt, & tenens dampna 
ſua recuperert verſus eum. 


This Chapter conliſteth on th2& bzanches, : 

1, That all of what eſtate ſoever, ſhall ſuffer ſuch Diftreſſes as have been Reziſi.97- 
taken to be delivered by the Kings Dfficers after the Law and Cuffome of 
the Realm. But if any will nof ſuffer them fo be delivered, if is no gad re- 
turn foz the Sheriff fo ſay that he was reſiſted, foz he may take pofle Co- 
MIitatus, : j 

2+ That all ſhall ſuffer ſummons,attachments,o2 erecutions of judgements 
in the Kings Courf, +c. | 

3+ If the Lozd diftrain his tenant foz cuſfomes, ſervices, oz any other duty 44 E.3.20. li.4, 
Which the Lo2d alledged fo be behind, if if be found that it 1s not behind, Non fol: c. Bevils 
puniarur Dominus per redemptionem, &c. Wut at the Common Law an action Can Regt 
of Treſpaſſe Vi & armis in that caſe did lie, Combes Cale, 

This bzanch 1s interpzeted that the Z02d ſhall pay no fine, and therefo2e ſince 
this Act by a conſequent no Actton of Lreſpalſe Quare vi & armis licth againſt 
. the Lozdin this caſe, fo2 then he ſhould pay a fine, | 

The fozmer Chapters inflict puniſhment where the dilkreſſe is unlawful, 4: E.3.26. 
o2 thit he that diftrained had no ſctgniozy o2 juriſdiction at all, oz diſtrained 44 E-3-13- 
out of his fe 02 juriſdiction, #c. ut in this laſt bzanch, he which diſtrained ** £:3.97-5 5-4 
had a lawful ſeigniozy, and diffratned within his fee and ſeigniozy, and ſo this RY 
caſe differeth from the other, (although in truth ——__ was behind, ) yr 21 E.4.3. 

ts 
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2 Ha4.4. 11 Hes 
78. 1 H.6.6. 
9H.9.14.Combes 
Caſe, ubi ſupra, 
9 H.6.20.44 E.3. 
13. 19R.2, He- 
riot F. 


48 E. 3o 5,6, 


_ 28E.3.97. 


38 E.3.33s 
< H.7.10. 


22 E411, 


6H.3.Avow.242+ 
Temps E.1. ibid. 
192. 3oAfl.38. 
29 E-3.13. 

x H.6.9., 22 E.4. 
Batre 1 20.! 
F.N.B. 89. 

Pl. Com.g. b. 


eM arlebridge. Cap.4. 
this is fo be intended where the Lo2d himſelf zeth diſfrain ; fo2 if His Bayly 
take a Diftrefs, where nothing is behind, there an Acton of Treſpaſſe, Quare 
vi & armis lieth againſt him, tecauſe the Waily ts nof Dcminus, and ſo it tg 
againft a Guardian in ſocage, Andif the Lozd himſelf doth cut any we'd, ez 
bzeak the houſe, oz feed the ground of his Tenant, o2 the like, whichhe doth not. 
in reſpect of his Seigniozy, there an Action of Treſpaſſe, Quace yi & armis li- 
eth+againlt him, fo2 he doth not theſe things as Dominus, 

And(Dominus) in this Act is extended to the Leſſo2 upon a leaſe foz life, oz 
foz years made, foz the Leſſee fo2 years ſhall doe fealfy alſo; but if the Leſfſoz 
put out the Leſſe foz years, o2 diſſeiſe the Tenant fo2 life, o2 doe any A, not: 
as Dominus, the Leſſee ſhall have an Action of Zreſpaſſe againff him, Vi & 
armls, 


a ... 


CHAP. IF: 


Ullus de cztero faciat ducere diftrictiones quas feceriz 

extra Comitatum in quo captz fuerint. Er fi vicinus 
hoc fecerit ſuper vicinum ſuum, & per voluntarem ſuam, 
& fine judicio, puniatur per redemprtionem ur ſupra, yeluti 
de re fafta contra pacem. Veruntamen 11 Dominus hoc 
ſuper tenentem ſuum facere prxſumpſerir, caſtigetur per ora- 
yem miſericordiam. Diftrictiones inſuper fint rationabiles, 


& non nimis graves. Et qui diftri&tiones fecerint irrationa- 
biles, & indebitas, graviter amercientur propter exceſſum di- 
ſtrictionum ipfarum. Yide Statut. Anno 1 &* 2 Phil. && Mar. 
Cap.13. : 


Zhis Chapter empfieth it ſelf info five parts, viz. 
on . ue none ſhall dzive any Diftrefſe out of the County where he hath ta- 

n it. 

2+ If oneneighbour doe ſo fo another, (as foz damage feſant, o2 rent charge) 
of his own authoz2ify, he ſhall make ranſome, that 1s, a fine, as of a thing done 
againlt the peace. | 

3. If the Lozd pzeſume fo doe it againſt his Tenant, he ſhall be puniſhed 
by a great amerciament, | 

At the Common Law a man might hate d2iven the Diftrefſſe to what Coun- 
ty he would, which was miſchievous fo2 two cauſes : x. Becauſe the Tenant 
was bound to give the beaſts being impounded inan open pound ſuſtenance,and 
being carried into another County, by common intendment he could have 
no knowledge where they were. Another cauſe, he could not know where to 
have a Replevy, but the party was befoze this Statute d2iven to his Acticn 
upon his Caſe. And albeit this Statute be in the negative,yet if the Tenancy 
be in one County, and the Bannoz in another County, the Lo2d may dzite 
the Diſtrefſe which he taketh in the Tenancy to his Panno2 in the other 
County, foz that the Tenant is out of both the ſaid miſchiefs ; fo2 the Tenant 
by doing of ſuit and ſervice to the Pannoz, by common infendment may know 
what is done there, and therefoze may give his beaſts ſuſtenance; and to know 
where fo have his Replevy, the Bailiff of the Pannoz uſually dzives the 

Cattle 


Cap.4. eM arlebridge. 


Caftel diffrained to the pound of the Bannoz, Andthis Act exfends as well fo 
g3ds as to beaſts. Note hereby, a Cafe out of the miſchief is out of the mea- 
ning of the Law, though it be within-the Letter, | | 
4+ That Diftreſſes be reaſonable, and not to great. Vide the firlt part of 
the laſticutes, what ſhall be ſatd reaſonable, and.by whom it ſhall be triedin this 
and in all other Caſes. Some ſay that fo2 homage,o2 fealty, fo2 the expences of 


the knights of the Parhament an ercefftve diffrefſe cannot be taker ; but this 


Statute is general, and extendeth unto all. | | 
5. Ye that takes unreaſonable and undue Diſtreſſes ſhall be grievouſly 

amerced fb the excefſe of thofe Dilfreſſes. | 

_ If. ts wozthy of obſervation, how p2ovident the Bakers of theſe andother 
Statutes be, that mens beafts, cattel, oz other gvds benot unjuſtly oz excef- 
ſively viftrained'; andif they be, fhaf deliverance be ſpeedily made of them by 
Reptovy, otherwiſe the husbandzy of fhe Realm and mens other trades might 
be overthzown o2 hind2zed: and this agreth with the reaſon of the Common 
Law, | . We TOI 
And therefs:e if the Lo2d 02 his Bailiff come to diffrain the beaffs oz awvs 
of his Tenant fo2 his rent behind, befoze the Diftrefe the Tenant (that ho 
may keep and uſe his beaſts oz other g@ds) may upon the land tender the arre- 
rages, and if after that a Diſtrelle be taken, if 1s wz2ongful ; And if the Lozd 
have diftrained, if the Tenant befoze the impounding of them tender the arre- 
rages, the Lo2d ought to deliver the Diftrefſe, and if he doth not, the defatner 
is unlawful. Even lo it is in cafe of a Difkrefſe foz damage feaſant, the ten- 
der of amends befoze the Diſtrefſe maketh the Diffrefle unlawful, and after 
the Diſtrefſe, and befoze the impounding, the defainer unlawful. ut 'if a 
mah b2zing an Action of Zreſpaſſe foz taking away his beaſts oz other gmds, 
there tender of ſuch ſufficient amends befoze the Acton b2qught is no barre, be- 
cauſe he that tendzed the atnends is not the owner of the gods, as in the other 
caſes, but a Treſpaſſer, whom the Law favourcth not. -And further, the 
Avowant hath returned irreplegtable, yet if the owner ofthe beaſts o2 gods 
tenver to him all that is due upon the judgement in the Avowzy (Whereby the 
certainty dvth appear) he may have an Adion of Detinue fo2 the detainer 
afterward, oz pon ſatisfaction made in Conrt, have'aMrit- foz their 've- 
livery; | 7 [EA | LY 
C Diftrictiones ſunt inſuper rationabiles & non minus 


graves, &c. -propter exceſſum, 8c.) Quicquil'ia excefſit Gum ef, 
lege prohibecur,; PTAs £31491 OH 17; 2524 

Foz example, if the Lozd diffrain two'v? thze Dren fo2 rij. d. o2 the like 
ſmall ſumme, and the owner bzinga Replevy of the Dren, and the Lpgd avow 

£ taking of them foz the twelve pence, xe. '8f his own'ſhewing he thall nialic 
ane, ec. oz the-party may have his Action'npon the Statiite. I sf 

If the Lozd diftrain an Dre v2 Yo!le foz a penny, if there were no.ather Di- 
ftreſſe upon the land holden, the Diſtreſſe is not exceCive ; but if there were a 
Dhep o2 Dwine, xc. then the faking of the Dre o2 Yoxfe ts ercetive,” becauſe 
he might have taken a beat of lefſe,value:7 ft ff...» 
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Regiſtr. 97. 

I. part Inſt, ſe&. 
69. 29 E.3.23, 
42 E.3.26. 
i11Hu.2, 
8H.4.16. 

29 E.3.23, 


Stat. 51 H.z., 
W.1.c.16, 
28 Ec1.C.12, 
1 & 2 Phil.& 
Mar.c,12, 


7E.3.8.b. 20Af, 
38.13 H.4.17. 
14 H.4.4. 

Lib.8, fol.147. 

le 6 Carpenters 
Caſe, li.5.f0.76. 
Pilkingrtons Caſe, 


21 H.7.30. a. 
But this is now 
holpen by the 
Statute of 21 Jac- 
Cap. 


13H.442 33H 
6.37.3. 45 E439. 


FI H.z.diſtr, de 
Scatcar, acc. 


Regiſt:g7.42F-4. 
26, 11 H.4.2;5: 
$8 H.4.16. 
F.N.B. 89. | 


Aarlebridge. Cap.5. 


CAP. V 


Mz Charra in ſingulis ſuis articulis teneatur, tam in 


his quz ad Regem pertinent quamquz ad alios, 8& 
hoc coram Juſticiarits itinerantibus in ſuis itineribus, & 
Vicecomes in comitatibus ſuis, cum opus fuerit,demandetur, 


- & brevia verſus eos qui contravenerint gratis concedantur 


coram Rege, vel coram Juſticiariis de Banco, vel coram 


| Tufficiariis itinerantibus, cum in partes illas venerint. Simi- 


liter Charta de Foreſta in fingulis ſuis articulis reneatur, & 


 contravenientes per dominum Regem, cum convicti fuerint, 


graviter puniantur modo ſupradicto. 


This, as hath been ſaid, was one of the p2incipal cauſes of the ſammons of 
this Parliament, andafter this enſued great and conftant peace and tran- 
quillity. | 

And where ſome have thought that Magna Charta had nof the ſtrength of a 
Parliament befoze this Ac, how they milkake it, you may read befoze in Magna 
Charra, cap.32and 38. 


q Magna Charta.] By this time this Charter had gof the name of 
Magna Charca, and by that name onely is hero confirmed. 

q Tam in his quz ad regem pertinent quam ad alios.] 
Theſe be ſhozt and effeaual wozds, and fo avoid all ſcruples the King is er- 


pzelly named; and it hath not wozds of confirmation, but wozds of eftabliſh- 
ment, Quod Magns Charta in Gingulis ſuis arciculis teneatur, Which is the 


_ ſare[ff way. : | 


Cap. Itineris, 
150 b. 


Mag.Charr, 2X 290 


© Coram Juſticiariis itinerantibus.} vide Cap.-trineris, the 
Articles of Magna Charra eſpecially given in charge, and enquired of, xc, by 
Juſtices in Eyze, and by this Act they had their authozity therein, 


T Brevia gratis concedantur.] writs againtt the bzeakers of 
_—_ Charra ſhall be frely granted, to encourage ſuch as would purſne 
aga them. : 

q. Coram Rege.] That is, in the Kings Bench, 


« Coram Juffticiariis de Banco.) what is, in the Court of Com 
mon Pleas. 
T Similiter Charta de Forefta in ſingulis ſuis articulis 


teneatur, &c.] This was another of the pzincipal cauſes of the-cammons 
of this Parliament) as hath been ſaid. 4 


CAP. 


Ca p.6 : 4 arlebridge. 


: CAP. FTE 


1 NE his autem qui primogenitos & hxredes ſuos infra 
D xtatem exiſtentes feoffare ſolent' de hereditate ſua, ut 
per hoc amitterent domini feodorum cuſtodias ſuas, Provi- 
ſum eſt, concordatum & conceſſum, quod occaſione hu- 
juſmodi falſi feoffamenti nullus capitalis dominus amirtat 
cuſtodiam luam., De his inſuper qui de terris ſuis, quas 
tradere voluerint ad terminum annorum, ut per hoc domini 
feodorum amitrant cuſtodias ſuas,falſa fingunt feoffamenta, 
continentia quod eis ſatisfactum eſt de ſumma ſervirii in il- 
lis contenti ulque ad terminum aliquem, ita quod {1 ad di- 
um terminum ſolvere tenentur hujuſmodi feoffati ſum- 
mam aliquam ad valorem terrarum illarum, vel in multo ex- 
cedentem, ur fic poſt terminum illum terra corum revertarur 
ad ipſos vel ad haredes ſuos, eo quod nemo eam pro tanto 
tenere curaret , Proviſum eſt, concordatum & conceſſum, 
ut per hujuſmodi fraud: m nullus capitalis dominus amitrat 
cuſtodiam ſuam. Veruntamen non licebit eis hujuſmodi 
feoffatos ſine judicio difleifire : {ed breve habeant de huyuſ:- 
modi cuſtodia fibi reddenda, & per teſtes in chartis de hujuſ- 
modi feoffamento contentos, una cum aliis liberis & legalibus 
hominibus de patria, & per quantitatem & valorem tene- 


- ment”, & per quantitatem ſurrimz quz inde reddi dehear - 


poſt terminum predifum attingatur, utrum hujuſmodi feof- 
famenta bona fide facta int, an in fraudem, ad auiferendum 
capitalibus dominis feodorum cuſtodiam ſuam. Si vero 
capitales domini per judicium curiz in hujuſmodi cafibus 
recuperaverint cuſtodiam ſuam, falva fit nibilominus hu- 
juſmodi feoffatis aftio ua, quo ad terminum; ſeu ad feodum 
recuperandum, quaminde habnerint cum hzredes ad legiri- 
mam #tatem pervenerint. Et 11 aliqui capitales domini feof- 
fatos aliquos malitiose implacitaverint,' fingentes' caſum 
jſtum, maxime ubi feoffamenta' legitime & bona fide facta 
fuerint, tunc adjudicentur feoffatis dampna; ſua, & miſx 
ſu, quas fecerint occaſione przd* placiti, & ipſi aftores pet 
muſericordiarn graviter puniantur. | es 


Robert Walrand penned and pzeferred this A, and by aid and common _* 


allent of the great L 0zds-of- the Rem obtained to paſſe it fo2 a 
| his 
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Brit.c.36. f0.95.b. 


9 H.4.6. 33 H:6. 
x75.b. Lib. 6. fo. 
76. Sir Geo.Cur- 
ſons Cale. 

17 E.z. relief 3. 


33 H.6.16. 
Pl. com.$2. 


Rot, clauſ. ann. 
2 E.1l.Mm-14. 
Pl.com, ubi ſup. 
Hil.16E. 1. in 
Banco, Rot.51- 
Norf. Johannes 
de Brampton» 


9 He4.6. 

See the Stat. of 
34 H.8.c.15. 
verſus finem, 

13 Eliz.cap.y. 
1763.63. relief 3. 
31 E.3. tit, collu- 
fon 29. 7 E.3.tit. 
rel.11. 4 E.3.22. 
4 1. Part Inftir, 1. 
ſe&.1, for this 
word feoffare. 

33 H.6.14. 

27 H.8.10. 

b ;1E.1.collu.29. 
33 H.6.14, 


c 33H.6, ubi ſup. 


37 H.8, 3, b. 


33 H.6.16, 
Lib. fo. 
Ham, Stranges 
Caſe, and Portis 
ges Calc. 


e&M arlebridge. | Cap.6. 


This Rotert Wzlrand was learned in the Laws cf the Realm, and ſen after 
this Statute, died : Vis ſon and heir centeyed his lands helden by Knights 
ſervice to his ſcn and heir apparent, teing within tic ice cf 21, yearg, rather 
truſting his land in his ſon within zge, then in himſelf, and died, his fon being 
ftilt Within age ; and this Statute Which Robert Walrand the grandfather had 
ewe't oY p2eferred, tak firſt effec in the heir ef his heir, as Britten 
repoztety. | 

The miſchief befoe this firſt bzanch of this ſkfatnte was, that ſuch a fcoff- 
ment as well in the Kings caſe, as in the caſe of a common perſon, did fake 
away the wardſhip ef the heir, as it appeareth by the Pzeamble and our 
15&ks, becauſe by the Common Law the heir ceuld not be in ward, unlefſe he 
were in by deſcent, and Zenant by Knights ſervice to p2event the Lo2d of the 
wardlhip, would enfeoff him oz per to whom the land ſhould deſcend by the Com- 
mon Law, And ipan this fatute eoitufion of this kind was divided info two 
bzanches. The firlt was called colluſion apparent, upon this firſt bzanch, qui 
primogeniros feoffare ſolent : the ſecond was called colluflon averrable, that is 
fo be P:oved upon iſſne thereupon to be taken, upon the ſecond bzanch, De hiis 
inſuptr qui de terris ſuls, &c, 


Qui primogenitos & heredes.] albcit the heir be not primo- 
enicus,: but an heir female, oz male lincal oz collateral, vet etery of them is 
ithin the ſame miſchief; and therefoze the ancient Dages of the Law, (that 
may ſay it once fo2 all) did eter apply the remedy fo the miſchief ; and there- 
fszf! Here this (&) 4 conjundive, was by confttugion taken foz a disjunctive; 
viz. gut primogenivs yel hzredes; &c, | 
" If Tenant by Knights ſervice of land of the nature of Bozough-englith in; 
fesff his youngelf foit; he is within this ffatute ; fo2 heres dicirur ab hzreditate, 
& ſis de ſimilibus, © | 


'q Infra #tatem exiſtentes.} Thts bzaiich ertends not fo give re- 
niedy fo2 reliefs which is due when the Tenant dieth, his heir of full age , but 
by divers ſtatutes of later time p:oviſion is made fo2 relief. And thus much 
eotictttiintt the perfoit to be infeotfed within this firl bzanch, 


© iFeoffare folent de hereditate ſua.}, xz, *This wo:d feoffate 


a} a fee-ſimple ; and therefoze if the anceſtoz had made a leaſe foz lif 
"itt tail to his hit apparetrt with a remainder v2 without a remaitnder 


[4 
DO 


i 
a 
over'of oy __ tally : ye but of this ffatate, 

2. Zhis Act ſpeaketh of a feoffment made. ſolely fo the heir ; arid ther 
foze 'if a feoffient hav ben iade fo the heir and . f il ng þ wo 


F34 . 


the fe-fimple were mitted fo-the-heirs of the heir, yet it was out of this 


Ag; ., | 
0 Gar 644 4 . of LS ht. - 
3, © And this.isto be underltod of an immediate gift to the heir , 
f62 if @ leaſe fo2 life be made, the remainder to the hetr apparettt in ne thion 
nv roll _— Te 
.. 4+ Thoughit was nof a feoffment, but inured by way of grant : As if th 
meine had graritedhis meſhaity to his heir, oz if the Tenant 6ftheſtic had Is 
vied a: _ - _ b upon wo. ns 92 had 'made aleaſe atid releaſe 
oz confirmation, b2ithe like; ſuch conveyances had been in equ chi 
ther vor within the remedy. . ww Cos "_ 
[$6 &'exteaved not to a feoffrnent fo the ufe of his heir, 02-fo th afe 
of Fully and His heirs ; fo2 at Newer Law ohne ould _ hate 
the warvihip brit of he heir of his Tenant that died in his homage, and there- 
foze the ſtatute of 4 H.7. cap. 17. was ade foremedy this miſchirt. ; 
6+ If the eldeſt ſon within age purchace of his father the lands holden by 
Knights ſervice fo? valuable conſideration, bona fide, by feoffment oz other 
conveyance, this is within the letter, but not within the meaning of thts 


Statute, 


Cap. AL arlebridge. 


Statute, no mo2e then if he had ſold the land to any other, | 

7. If Ceſtuy que uſe after the Statute of 4 H.7.cap.17. and befoze the Sta- 1; H.7.7. 
tute of 27 H. 8. cap. 10. of Uſes, had enfeoffed his eldeſt ſon, this was taken 27 H.8.s. 
within the equity of this ancient Ad. 

$8. When hill thts fecffment be upon this Act deemed to be by colluſion 2 33 4.6.16, 
The anſwer is, after the deceaſe of the aunceſtoz, foz then the title of ward- 
ſhip accrues, and not in his life fime. 

9. If the Lo2d accept homage of the heir apparant (after the feoffment 3; e.z. ear.: 2. 
made fo him by his aunceſter) in the life of the auncefter, he ſhall not have the 3: E-1.ibiv.r55. 
wardſhip, becauſe he allowed him to br his tenant. 25 B'S + 

10+ 1But at this day, albeit the father infcoff his cldeft ſon, o2 any of his ” _— R Ne 
childzen, though it be found to be made upon colluſion, to defeat the King 92 Dn 
other Lo2dof wardſhip, yet the King o2 other Lo2d ſhall not have but a third ; 
part -by the Statutes of 32,and 34 H8, cf Wills, So note this Statute al- 
tered in part. And thus much of the manner of the feoffnient. 


« De hiis inſuper qui deterris ſuis, &c.] this is the ſecond 
b:anch of this Ac concerning colluſion aterrable, when fecoffments are made 
to ſfkrangers, whereof here ts an example (cf down ta this fg, 


T Qui tradere voluerint ad terminum annorum.] This is Briton 95.b. 
to be underſtood of a feoffment in fee reſerving no rent, fo2 that they ſuppoſe 32 E-3-gard. 33. 
they are ſatisficd foz a certain term, which ſhould end when the heir ſhould 4E-z- 22rd.129/ 
come to full age, and then it was conditioned that the feoffee ſhould pay mo2ze 
then the land was wozth, and thereupon the her entred, foz that none would 
give ls great a p2ice, 


_ © Per hujuſmodi fraudem nullus capitalis dominus amit- 


tat cuſtodiam.} 15y ſuch fraud, that is, ſuch in miſchief, 02 ſuch in incon- 47 E3-19- ; 
veniency,and therefoze all other fraudulent fcoffments tending to the ſame end Z\";3-510733 
are within this Statute, whatſoever colourable pzetert they have, and ſo is ' ; 
- this wozd [ſuch] oftentimes taken in other Statutes. It is the opinion of Huls 9 H.4 6. 
Juffice, and of Gaſcoigne chief Juſtice of England, that by the wozds and pur- 

view of this Statute, it holdethonely between Lo2d and tenant ; and therefoze 

if a man hold land by Knights ſervice in Capite of the King; and other land of 

a ſubject by Knights ſervice, and maketh a feoffment bp colluſion of the land 

holden oof the ſubject, and dieth, his hetr within age, the King ſhall not take ad- 

vantage of this Stat. foz he is not dominus of this land ; But in this caſe the 

King ts relieved by the Stat. of 34 H.8.c.5. verſus finem ejuſd. Actus, 


q Veruntamen non liceat hujuſmodi feoffatos ſine judi- 


cio difſeiſire.] Hujuſmodi feoffatos, ſuch feoffies. And yet the feoffies of 4 OS >: F 
the feoffees upon the ſame colluſion are faken to be within this Statute ; but ba 
if the feoffces in the life of the aunceſter make a froffment tn fee bona fide, and 
then the tenant dieth, his hetr within age, the Lo2d ſhall nof have any action 
upon this Statute, fo2 that the collufion continued not until the death of the te- 
nant ; 15ut if the tenant had died, his hetr within age, and then the feoffes had 
infeoffed others bona fide, yet the Lo2d ſhall recover the wardſhip, becauſe the 
L.92d by the death of his tenant was once infitled to his action , but yet in ſome 
caſes the Lo2d ſhall enter apon the fcoffee. | 
If the tenant infeoffe a ſfranger upon colluſion, and that franger infeoff the 33 H6.15. 
heir in the life of the tenant, and then thetenant dieth, the Lo2d may enter 
upon the heir, becauſe no Writ of right of ward lieth againft the heir ; and 
therefoze the L020 ſhall enter upon the heir, being feoffee : fo2 otherwiſe he 
ould be without remedy, the wo2ds of the Writ of ward being Przcipe A. F. N. B. 1 39. 
qued reddat B. cuſtodiam terrz & hxredis C. quz ad ipſum B. perciner, &c, {0 as 
this Writ 1s ever bzonght againft a ſtranger. Ay 


Aarlebridge. Cap.6, 


If the tenant infcoffe the villein of the Lo2d tipon ccllufion, and dieth, his 
heir within age, the L o2d ſhall enter upon this fcoffee ; fo2 1t the Lo2d ſhould be 
d2iven fo his action againft the Lillcin, it ſhould ameunt to an enfranchiſe- 
ment ; and Statutes mult be ſo conſtrued, as no collateral p2egudice grow 
thereby. | 

Alſo the hcir of the feoffee is within this Statute ; andif the feoffee dieth, 
his heir within age, the Lo2d ſhall have his wait of ward again the herr, who 
ſhall not have his age, but theLo2d ſhall recover againft him by this A, 

7 H.4.15. - The Statute ſaith feoffaros, and yet conuſces of fines, and all other convey 
12 H.4.16. ances are within this Statute. ; 

x; part Inſtit, And here it appeareth that the ancient Law did ever favour him that came 
ſe. 472. by tifle, and put him that right had to his action. 

23 H.6. 14+ If the father had made a feoffment fo2 the maintenance andlivelthwd of his 
Dier 10 E1,260. Wife, pzeferment of his daughters, o2 of his younger ſons, o2 foz the paiment of 
3 Eliz.193, his debts, and after had infeoffed his heir apparent, this was holden no colln- 
20 Eliz.36z. fion; foz every man by theLaw of God and nature, ought to p2ovide foz his 
« Sr 6 wife and childzen, andhe is wozſe then an infidel that doth not pzovide fo2 his 
I—gogp" family, and by the Lawof God and of Nations debts ought fo be paid : Nemini 


Lib.6. fo.76. Sir CE UL T 3a 
Geo, Curſons quicquam debeatis, niſi quod inyicem diligatts. 


Caſe. | * Now by the ſatd Statutes of 32 and 341.8. where the tenant by Knights 

Be nyt by ſervice doth infeoff others to any of theſe th2& intents, viz. fo2 the livelihad 

ubi ſupra. of his wife,p2eferment of his childzen,o2 patinent of his debts,the heir ſhill be in 
ward foz his body, and foz the third part of his lands ſo conveyed, whereby the 
Common Law was changed in that behalf. 

27 H.8.10. Df lands holden by Knights ſervice deviſable by cuſtome, no colluſion conld 

4 H.7.c,r0. have been averred upon a deviſe by Will, the ſame Law, if Ceſtuy que uſe had 
deviſed the yſe by Will ; but now that 15 «altered by the Statute of 34 H.8.c.5, 


E Breve habeat de hujuſmodi cuftodia reddenda.]} This 
39 E-3-33-34 TUrit is a Writ of right of ward, and when the Lo2d hath recovered the ward 
thip againſt the feoffe,the frehold and inheritance ts left in the feoffee, and not 
4 E.2.gard.119. rgffozed to the heir, and therefoze if the gardian commit waſte, the ſame is diſ/ 
La wn _— 3 puniſhable, foz the feoffee cannot have an action of waſte agatnft the gardian 
4 H.7.10. in this caſe. And the Lozd upon this Statute could not ſciſe the body of the 
E.N.B. x43.k. heir, oz have a raviſhment of ward, befoze he had recovered the land in a Writ 
of right of ward, foz herein ought the colluſion be firft tried, becauſe unleſſe 
RS verſus that were found accozding to this Statute, there is no cauſe of wardſhip by 
13 El.c.s. this Act. 
ts C Et per teſtes in cartis.] Notfe, the Deed ts not here denied, and 
I, Part Inſtit, ef Pz2oces to be awarded againft the witneſſes. Foz2 this ſe& the firſt part of 
ſedt.r. he In(tituces. Vide poſtea cap.,14- 


- T Adjudicentur feoffatis damna ſua & mil ſuz.] this is 
the firſt Statute that gave the defendant damages and cclfs if it were found 
foz him, and the Lo2d to be grievouſly amerced, and many other ſtatutes have 
followed this example : And where this Statute ſaifh (malitioſe) implacitaye- 
rinc, if the matfer be feigned, and without juſt ground, the Law implieth ma- 
lice in this caſe. 

Fingentes caſum iftum maxime ubi feoffamenta legiti- 


ma & bona facta fuer -] There is no greater injuſfice, then when un- 
der colour of juſtice injury is done. | | 

Repula, Multi licigant in foro, non ut aliquid lucrentur, ſed ut yexent alios, Therefoze 
juſtly did this Ac, which gave an Action in a new caſe, give damages and coſffs 
tothe defendant, if he were maliciouſly vered thereby without a@d cauſe. 


CAP. 


18E.3-covenant 7. 


Cap.7- Marlebridge. 


CAP. IL. 


Nplacito vero communi de cuftodiis, ſad magnam di- 
Þ ariatioom non venerint deforciatores , tunc bis vel ter 
iteretur breve prexdictum ad terminos quibus fieri poterit, 
infra medietatem anni ſ{equentis, ita quod ſingulis vicibus 
legar' breve in pleno comitatu iſt af ubi prius inventus 
fuerit deforciaror. Eribi publice denuncietur, ut veniat ad 
diem fibi prxfixum. Quod 11 ipſe extunc ſe ſubtraxerit, ita 
quod infra medieratem anni przdict* reſponſurus non vene- 
rit, nec Vicecomes. eum inyenire | ns. per quod corpus 
ſuum habere non poſlit coram Juſticiariis, ad reſponden- 
dum ſecundum legem & conſuetudinem Regni, tunc (tan- 
quam rebellis, & ſe juſticiari non permitrens) amitrat ſei- 
fnam hujuſmodi cuftodiz, ſalva f1bi alias aQtione ſua, fi 
forte jus habear ad eandem. In cafibus autem ubi cuſtodiz 
pertinent ad cuſtodes hxredum infra ztatem exiftentium 
verſus cuſtodes ill petatur cuſtodia que accidit heredibus illis 
tanquam pertinens ad eorum havens & non amittant 
hujuſmodi hzredes infra #tatem exiſtentes, hareditatem 
ſuam per negligentiam, vel rebellionem ſnuorum cuſtodum, 
ficut in caſu prazdiCto, ſed curratlex communis codem modo 
quo prius currere conſuevir, 


T Inplacito communi de cuſtodiis.] 3n the Common Plea zo £.3.10.248.3 
of _— that 1s, in a Writ of Right of Ward, oz in an Eje&ment de 33- > H. 4-1. 
gard, 
Jn the Chapter going befoze, remedy was given fo the Lo2d fo2 UWrardlhip, \ 
where there w:s none dune fohim by the Common Law : Jn this Chapter 
mo2e ſpeedy remedy 1s given fo the Lozd, as well when the Logd hath righf 
by the Common Law, as. by the nert pzecedent Chapter, 

Befoze the making of this Statute, the Pzoces in the Writ of Ward was 9g x.4.50. :8 E.;. 
Summons, Attachment, and Diſtreſſe infinite, and the Sheriff would ma- ſcire fac.r0. 
ny times return ſmall iNues, and ſo the Lozd was greatly delaped, and if 
the hetr came fo full age, hanging the Writ, the Writ abated; which was 
miſchievous. : 

Now this Statute p2ovideth, that if the Defozceours come not af the x... .y, 
grand diftreſſe, that after the return thereof a Diſfreſſe with P2oclama- 45. 16 E.z.Pco- 
tion ſhall be made in the County by fire moneths, and if he appear not, clam. 4. 30 E. 3. 
judgement ſhall be given againſt him, ſaving to him his right at another 2* gar 
mores Fig, loqui yolueric : Weltmintt, 2, Cap, 35, peſcribeth but thz& ..; . = 4% 

| Jn a reſummons of Gard upon the Statute of W, 2. a Pzoclamation ,, x. ,..o. 
ſhall be awarded apon this Sfatute, foz it is in equalt miſchief, but in a Ra- 22 6.3.8, 14 E. z; 
| | viſhment Proclam. 7. 


114 


7 E.3-22.5 E. 3. 
Damagts 115. 
13 E. 3. Judge- 
ment 138.24BE.3. 
damages 5. 

24 E. 3+ 33, 

4 E. 3.26. 


17 E. 3. 70- 
14 H. 4. 37- 
19 E. 3. Pro- 
clam. 5, & 10, 


29E.3.38.13E.3. 
Proclam. 9. 
33E, 3, ibid. 19. 


17 E.3-707tT 


3 E. 3.Procl.zy; 


Marlebridge. Cap. 8. 


viſhment of Gard, no P2oclamation ſhall be awarded, fo2 that Action is foz- 
med, andgiven by the Statute of W. 2, cap. 35. which was but Zreſpaſſe at 
the Common Law. ' 


 Amittet ſeiſinam hujuſmodi cuftodiz.] 3tthe Defendant 
in a Writ of Ward make default at the return of the Diffreſſe with a Pzo- 
clamation, judgement thall be given fo2 the Plaintif againſt the defo2ceonr 
to recover the Witd and damages, and have a Writ fo enquiry of the dama- 
ges ; And yet this Art ſaith, that he ſhall loſe the ſeilin of cuſtody, and ſpeak- 
eth not of damages, but in this Action the Plaintif ſhould recover damages at 
the Common Law. _ , | | 
In a Writ of Ward againff two, at the grand diſtreſſe one of fhem ap- 
peared, and the other made default, the Plaintif pzayed a Diſtreſſe with a 
20clamation,and if was denied, foz the body is not ſeverable, and therefoze the 
latntif cannot have judgement to recover the moity of the body, otherwiſe it 
ts of theland, foz that is ſeverable:; 


' Non venerint deforciatores.] 3f in a Writ of Ward, the De- 
fenvdant vouch, no Pzoclamatton ſhall be awarded againft the Uouchee fo2 two 
cauſes. x, The ®tatute ertendeth onely to the ſuife of the Plainfif, and 
this is the ſuite of the Defendant againſt the Wouche, 2. The Statute 
p:ovideth that Pzoclamation ſhall be awarded againft the defozceo2s, ahd the 
Uouchee ts not defo2ceoz. 


T7 Quod corpus ſuum habere non poſlit.] This is to be 
underffod, that there is no default in the Sheriff in retourning of god iſſues, 
ſo as "> that means he might have his body to appear, foz the Sheriff cannot 
arrelt him. 


T. Nec Vicecomes cum invenire non poterit. ] This muſt 
be underſtcdof the Sheriff in that County, where the oziginall is bzought, foz 
no ofher Sheriff in another County upon a Teſtatum, &c. hall make Pzocla- 
mation, but there Pzoceſſe lieth, as it was at the Common Law. 


T Coram Juſticiariis.} This is befoze the Juſtices of the Court 
of Common Pleas, and that Ceurt being partifularly named, this Ac erten- 
ded not to Juffices in Ey2e, as it is ſaid in our Boks, 


« In caſibus ubi cuſtodiz pertinent ad cuſtodes." 
If one demanda Ward againft me, which J claim by cauſe of Ward, he ſhall 
not have P2oceſſe upon this Statute , left by negligence oz colluſion of the 
Gardian , the heir within age may be pzcjudiced, but therein the Pzoceſſe ſhall 
be at the Common Law, 


CAP. VII. 


| fan: autem qui pro iterata diſleiſina capti fuerint & de- 
tenti, non deliberentur fine ſpeciali przcepto Domini Re- 
gis, & hoc per finem cum Domino Rege inde faciend* 
pro hujuſmodi tranſgreffione ſua. Et fi compertum fuerit 
quod Y icecomes aliter eos deliberayerit, propter hoc gravi- 


rcr 


Cap. 9. Marlebridge. 


iy 


ter amercietur ; & nihilominus illi qui per Vicecomitern 
fine przcepto Domini Regis fic deliberantur, pro ſuatranſ(- 


ir 


greſlione graviter pumiantur. Merton Cap 


Cap. 


26: . | | 


. 3. Weltminſt, 2. 


\ The Sfafute of Merton cap. 3. as hath ben ſaid, gave the Rediſſeifin and 
Poſt difſeifin : the-wozds of Which Statute being, In priſona Domini Regis deti- 
neantur, quouſque per Dominum Regem, yel aliquo alio modo deliberentur; 
npon theſe wozds, Vel aliquo alio modo deliberentur , they were delivered yp 
the Conthion Writ De homine replegiando; foz the liberty of a fre-man is ſo 


much favoured in Law, as there is ever a benigne interpzetation made foz the 
benefit thereof, Now this Statute doth enad that they ſhall not be delivered 


Fine ſpeciali przcepro Domini Regis, that is, by the Kings Writ reciting the 
ſpeciall matfer, and foz a fine with theKing thercfoze to be made. And he 
that is attajnted in a Rediſeiſin, and tn p2iſon, this fine that this Ad ſpeak- 
eth of, as ſome have ſaip, ought to be aſſeſſed in the Chancery , to which end 
he muſt have a Certiorari fo remove the Reco2d thither, and out of the Chan 
cery have his Writ to diſcharge him, foz Sine ſpeciali prxcepro Domini Regis 


is intendable by Writ (ſay they) in the Chancery, 
.' Andtherefoze if one be affainted in a Redifſeifin; and i 


s at large, the party 


may have & Certiorari to remove the Reco2d into the Court of Common Pleas, 
and by Capias out of that Court he may be taken ; and ſome doheld that this 
Court cannof aſſeſs the fine, noz make theſpectall Writ. 
3ut certain it is, if a man be attainfed befoze the Sheriff in a Redifſeiſin, 
and taken in execution , becauſe he cannot be delivered by this Act without a 
ſpeciall Commandement of the King, he may ſue a Certiorari to remove'the 
Reco62d befoze the Kingin his Wench, it which Court after he hath made'fine, 
he is thereupon to have a Writ foz his delivery, reciting the ſpectall matter, 
which is the ſpeciall Commandement that this Ac ſpeaketh of, which appea- 
reth in the Regiſter, and F.N,B. 
T Pro iterata diſciſina.) This doth extend as well fo the Poſt difei- 

fin as Rediſleifin, 
| Et fi compertum fuerit, &c.)] That is, by way of indiement 
and conviction of the Sheriff, and ſo it is of the party that pzocureth himſelf 


8 + >a in that manner alſo: But no Action can be grounded upon 
Ag, 


mmm, 


D 


C4 P. IX 


E ſe&tis vero faciendis ad curiam Magnatum, vel ad 
curiam aliorum dominorum ipſarum curiarum, de cx- 


tero fic obſervandum eſt, quod nullus qui per Chartam feof- 
fatus eſt, diſtringatur de c#tero ad'hujuſmodi ſectam facien- 
dam ad curiam Domini ſui, niſi per formam feoffamenti ſui 
 Tpecialiter teneatur ad ſeam illam factendam. His autem 
exceptis quorum anteceſſores vel iplimet hujuſmodi ſetam 
facere conſueverunt ante primam transfxerationem predicti 
2 


Domini 


Merten cap. 3. 
Regiſt. 206. 


Mirror ca. 5.4 3. 


BraQton lib, 3. 


fo. 154. F.N.B. 


66. Diec 36 H.8. 


60, 61. 
18H, 8. I 


18 H.8.ubi ſupra, 


Regiſt, F.N.B, * 
199. f, & 242. b; 


Regiſt. £76. 
F.N.B. 159, 
45 Ec3-23, 


$44 


k £4 


quod habeat corpora eorum ad certum diem fibi przfigen- 


Marlebridge. Cap. 9. 
Domini Regis Hentici iti Britatiniam A tetmpore cujus tranf- 
fteeationis elapſi ſunt wietix; anni & medictaFunjus anni ad 
ttmpus quo hijuſmodi conſtituriones fucruntſtaturz. Simi- 
liter nullus feoffatus a tempore conqueſtus ſine Charts vel 
aliquo alio antiquo feoffamento diſtringatur ad hujuſmodi 
{e&tam faciendam ; niſi ipſemer vel anteceſlores ſui eam fas 
cere conſueyerunt ante primam transfrerarionem prxdiftam. 
Qui autem per Chartam pro certo ſervitio, veluti pro libe. 


ro ſervitio tot ſolidorum annuatim pro omni ſervitio ſol- 


yend”, feoffati ſunt, ad hujuſmodi ſeam, vel ad aliud con- 
tra formam feoffamenti ſui, de cetero non teneantur. Er fi 
hereditas aliqua, de qua tantum unica ſea debearur, ad 
plures hzredes participes eju{dem hzredicatisdevolyarur, ille 
yero qui haber enitiam partem hereditaris illius unicam 
faciet ſectam pro le & participibus ſuis, & alii participes ſui 
pro portione ſua contribuant ad ſeam illam faciendam. Et 
{1 plures feoffati fuerint de hareditare aliqua, de qua tamen 
unica feta debeatur, dominus illius feodi unicam lectam in- 
dehabeat, nec poſlit de predita hzredirate nifi unicam fe: 
tam exigere, = prins inde fieri conſuevit. Et ft feoffati 
watrantum vel medium tion habeant, qui inde eos acquie- 
rare debear, tunc omnes illi feoffati contribuant pro portione 


| fua ad ſetamillam pro eis faciendam, Si autem contingat 


quod Domini curiarum tenentes ſuos contra hanc conſtiru- 
tionem pro hujuſmodi ſea diſtringant, tunc ad querimo- 
nia tetientium illorum atrachientur corum Domini, quod 
ad curiam Regis veniant ad brevem dicm, inde reſponſuri, 
& unicum inde habeant efſonium 11 fuerint in Regno, & 
incontinenter deliberentur conquerenti averia ſua, ſive aliz 
diſtrictiones hac occaſione factz, & deliberatx remaneant, 
donec placitum inde inter eos terminetur. Er fi Domini cu- 
riarum qui hujufmodi difttictiones fecerint ad diem ad 

nem artachiati-fuerint non venetinr, vel diem per effonium 

bi datum honobſervaverint, tunc mandecur Vicecomiti, 
quod cos ad alium diem venire faciat; ad quem diem fi non 
yenerint, tunic mandetur V icecomuti, ” diſtringat eos per 


omnia catalla que haben it baliva ſua, ita quod Viceco- , 


mes reſpondeat Domino Regi de exitibus diti haredis, & 


um 
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dum coram Juftitiarits. Ita quod ff addiem illum non ve- 
nexint, cat pars conquerens inde fine die, & averia ſya, five 
aliz diftrictiones hac occaſione fact, deliberata remaneant, - 
donec ipſidomini ſeftam illam recuperayerint per confidera. 
rionem Ccuriz regis, 6 ceflent interim hujuſmodi diſtrictio- 
nes, ſalvo dominis curiaram jure ſuo de ſeftis illis recuperan- 
dis in forma juris, cum inde loqui voluerinr. 

Et cum domini curiarum inde venerint reſponſuri conque- 
rentibus de hujuſmodi diftrictionibus, & ſuper hoc convin- 
cantur, tune per conſiderationem curix domini regis recupe- 
rent verſus ipſos conquerentes dampna ſua quz ſuſtinuerunt 
occalione diftrictionis predict. Simili aurem modo li tenen- 
tes, poſt hanc conſtitutionem, fubtrabunt dominis [, feodo- 
cum) ſeas quas facere [debeant] & quas ante tempus pre- 
dic transfretarionis & hactenus facere conſueyerunt, tunc 
per candem juſtitiam & celeritatem quoad dies prefi- 
gend', & diſtritiones adjudicand', conſequantur domini 
curiarum juſtitiam de ſectis illis perquirendis, una cum 
dampnis ſuis, quemadmodum tenentes dampna ſua recupe- 
rarent. Et hoc ſcilicer de dampnis recuperandis intelligatur 
de ſubtractionibus ſibi faftis, & non de ſubtraQtionibus fa- 
Ris predeceſſoribus ſuis. Veruntamen domini curiarum ver- 
ſus renentes ſuos ſeiſinamde hujuſmodi ſe&isrecuperare non 
poterunt per defaltam, ficut prius fieri conſuevit. De ſectis 
autem quz ante tempus ſupradictum ſubtrgQz fuerunt, cur- 
rat Lex communis, ficut prius currere cof Sic. 


This Chapter hath nine bzanches. The firlt is, 


T De ſetis.] This is underſtad of ſuit-ſervice to Courts Baron, ,...; "mp 
Punvzevs, and the like, and not foſuit reall in reſpec of reftance, noz fo ſuit to x, 6. 59. 
the null, fo2 the wozds be.de ſeRtis fac' ad curiam, 8c. 45 E. 2. 23. 

T Nullus qui per chartam feoffatus eſt,diftringatur de c#- 


tero ad hujuſmodi ſectami faciendam ad curiam domini ſui, 
niſi per formam feoffamenti ſui ſpecialiter tencatur ad ſeam 


illam faciendam.] Where is another clauſe in this Chapter concerning 
this matter, Qui aurem per chartam pro certo ſeryitio, velati pro libero ſervitio Mag,chare. c.10 
tor ſolidor' annuatim pro omni ſervitio ſolyend',feoffati ſunt, ad hujuſmodi ſeam, : 
vel ad alivd contra formam feoffamenti ſui, de cxteronon teneantur. 

At the Common Law, befoze the making of this Statute; if the Lozdhad 3. E. 2-acc* fur le- 
made a feoffment by deed, and reſerved certain ſervices, as foz erample, feal- *=- 23- 24- 
ty, and 2.8. rent, 03 3. 8. rent generally, which had implyed fealty ; in ? £7 3100-203: 
this caſe if the Lo2d had diltreined foz homage 92 ſutt, o2 any other rent 02 ; x; ;.:5,28. 
ſervice then was reſerved in the d:ed , not onely the tenant an? his heirs, but 22 8.3. 13.b. 

| his 


JNAI 
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19 E.3avon.122+ his afſigns alſo, 02 any other tenant of the land might have rebuffed the Lozd, 


28 all. 33. 


his heirs 02 aligns, by the ded: and this doth hold between party and party, 


32 E.z.avon-114 y2jvy- ant p2ivy, p2tvy and effranger, and effranger and effranger. * zzut 


14 H. 4. 5 


30 H. 6.7. 


10H.7.11. 
Dier 25 H. 8.51. 
FE. N. B. 163-d. 
* Fleta 1. 3. C.14. 
F.N.B.162,163. 


Regilt. 


FE. N. B. 163. b. 


16H,3.avow.243 


Regiſt, 


F.N.B.163.b. 


8H. 4.16. 


12 H., 7.15. 


46 H. g.avow.243 : 
11 E.3.ibid, 100. 
20 E. 3-13, 

27 E:3. 92, 

4 E.3.avow, 201. 
15E-3.confir. 8. 
F.N.B. 163.9- 
P.10E, 3.per 


Parning. 


F. N.B. 163.ft. 


i4H. 4.5. 


22 H., 6.50. 


30 H.6. 7. 


10 H. 7. Il 
F.N.B. 163. c. 
Li.4. fo.121, Þu- 
Nards Cale. 

Ibid. fo. 11, Bc- 


vils Caſe. 


Li.g.f0.34. Buck- 


nals Caſe, 


* M3g.Cher.c.10. 
2, Branch. 


Li. 4. fo. 3 x, Be- 
vils Caſe. 
Lib. g. fo. 34. 

Fucknals Caſe, 


ya Act giveth the tenant oz his heirs a moze ſpeedy remedy2fo2 hereby is given 
to the tenant againf the Lo2d and his heirs a Writ of contra formam feoffa, 
menti, wherein fir things are wozthy of obſervation. | 

x. When any Act 'doth p2ohibit any w2ong oz veration, though no action be 
particularly named in the Ac, y:t the party grieved ſhall have an agion 
grounded upon this Statute , which in this caſe (s a p2ohibition to the Lozd 
o2 his Bailiffs, and reciteth this Ac, the fozme whereof you may read in the 
Regiſter, and F. N. B, cup mY TY 

Now where if may be objected, that in Mich. 16 H, 3, repozted by F, tit, a- 
yowry, 243.that upon a confirmation a Writ of conrra formam feoffamenti doth 
lie, and by that book it ſhould ſ@m / that a TUrit of contra formam feoffamenti 
didlie at the Common Law befoze this ſtatute, which was made in 5 2 H, 7. 
To this it is anſwered, thaf the ſaid caſe is miſ-pzinted , foz where it 1s Mich. 
16H, .3.-it ſhould be. 56 H. 3. when the Caſe was ſo reſolved, and in which 
Zerm, viz. the 16. day of Novemb: Hen. 3. died, ſo as that opinton was after 
our Statute : and that the Writ was given by this ffatute, the Writ -/ as 
hath been ſaid) doth recite4t. And where in this clauſe the Statute ſaith 
( diſtringatur ) all this Chapter is tobe unvderftod of ſuit ſervice , becauſe 
foz ſuit reall no diſtrefſe can be taken , but foz the amerciament in default 
AS t SR 
= Where the Sfatute ſaith, contra. formam feoffamemti , yet if the Lozd 
confirme the eſtate of the Tenant to hold by certain ſervices, upon this confir- 
matibn he thall have a contca formam feoffamenti, fo2 that it is within one any 
the ſame reaſon. : ! 

3 Procerto ſeryitio.. Upon theſe wo2ds if one give land in frankalmoigne 
o2 tn frank-marriage, he cannot have a Writ of contra formam feoffamenti, be; 
canſe theres no certain ſervice contained in the feoffment oz gift, and there- 
foze out. of this Act, but he may rebut. 

4. If the Lozd diftrein either foz ſuit , 02 foz any ofher ſervice, oz rent nf 
contaitred in the d&d, the tenant ſhall have this Writ of contra formam feoffa- 
menu; foz the wozds of this Ac be, ad hujuſwodi ſe&am, vel ad aliud, &c. 

5+ The Statute ſaith, contra formam feoffamenti ; hereupon erpoſition hath 
been mave, that this {grit lyeth onely between paivies, viz. by the tenant and 
his heirs againſt f d and his heirs, fo2 they be included in pzivitie of the 
feoffment, but ſoare nof theaſſignes on either ſide. 

6+ * If the feoffment be without deed, the feoffee is dziven to his Writ of Ne 


injuſte vexes, 


T Hiis autem exceptis quorum anteceſſores yel ipſi hujuſ 
modi {ectam facere conſueverunt ante primam transfretati- 
onem prxdicti domini regis Henrici in Britanniam, &c} 
The Law doth ever favour poſſeſſion as anargument of right, and doth incline 
rather to long poſſeſſion without ſhewing any deed,then fo an ancient ded with: 
out poſſeſſion ; and therefoze this act doth ercept long: poſſeion : but in reſpec 
of the great froubles that did ariſe in this Realm after the cancellation which 
H. 3. made of the Charters of Magna Charta and Charts de Foreſta in the r1, 
year of his reign , this Ac doth give relief againſt any ſeiſin ſince his firſt 
going over into Bricain, which was in the 14. year of his reign, but the 
ſeifin befoze that time, when the times were regular and peaceable, this 9c 
doth except. | 

' Pow and in what manner ſeifins by incroachments ſhall be avoided , you 
may read in Bevils Caſe, in Bucknals Caſe, ubi ſupra, and in the firſt part of 
the Inſticutes, ſe, 2 4n ; 


C Similicer 


o 
—_— a———_ Lt nod. 
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«{ Similiter nullus feoffatus. a rempore conqueſtus ſine 3 37a6b. 
carta vel aliquo alio antiquo feoffamento diſtringaturad hu- © 
juſthodi ſtetam facient?,nifi ipſemer ſeu anteceſſores ſui eam 
facere conſueverunt ante primam transfretatione prxditam. 
Pere he beginneth with feoffinents without ded; in the nert bzanch with fe- 
offments by ded, wherein is to be obſerved the great antiquity of feoffments by 
ded o2 without deed of ancient time befoze the Conqueſt, 
Dccondly,the reaſon in thoſe troubleſome times,ſince rhe fir going over of 


the king(as hath ben ſaid)is not allowed of; but a ſeiſin ts required befoze that 
time, when times were regular and peaceable. 


< Qui autem per cartam pro certo ſervitio,&c.] This bzanch 4, Brauch. 
is repeated befoze, and coupled with the firſf, being both toone effec, 


q Er {i hzreditas aliqua, &c.] Foz parceners, ſe the firſt part &«. Branch. 
of the Infſtituces, ſe&. 241, & le Cuſtumier de Norm, cap. 30, fol. 46, tenure per 
parage, i. per coparcenarie, & cap. 36. fo. 55. 


T le qul habert enitiam partem.] This is to be underſtad af- , EI 
ter partition, 102 befoze that the eldeſt hath not eniciam partem , and therefoze 14 H.3.Scat. de 
befoze partition this Act extends not to it, and befoze partition there can be no Hibernia. 
contribution , as hereafter ſhall be ſaid, but in the Kings caſe all the coparce- V« 928: Char. 
ners ſhall do ſuit as well after partition as befoze, and ſofhall their ſeverall £75, .., 
fcoffies, foz this Act extendeth not tothe King, fo2 the wozds be, ad curiam ' ' 
magnatums &c, 

If the cldcſt after partition will not do the ſuit , in the caſe of a common 
perſon the Lozd may diſtrain the other parceners, as well as the eldeſt fo2 the 
ſtit, and the ofher parceners may have upon this Act a Writ againft the elveft 
fo compell her to do the ſuit, and ifthe eldeff doth the ſuit , and the refiduere- regih. $54. 
fuſe to contribute to her charge, the thall have upon this Ac a Writ De eon- F. N. B. 160. 
wributione facienda to rompell them fo contribute, 


-Y Qui habet enitiam.} and yet this a ertendeth to the feoffe of £1. g, 159: 
him that hath eniciam partem, and ſo it is of the tenant by the curteſte, 
Note, a woman may be a free ſuifter*to the Courts of the Lo2d, but though 
if be generally ſaid, that the fre ſuiters be Judges in theſe Courts, it is in- 
tended of men, and not of women. EE 


T. Er 1 plures feoffari fuerint de hzreditate aliqua de qua 6. Braxch, 


unica ſe&ta debeatur, dominus unicam ſeam habeat.] myis 


t5 to be underftod.either when the tenant holdeth by ſuit,and enfeoffeth others | 
ſcterally, one of one parf, and another of another part, xc. in certain : there F.-N.B. 159, 
the Lozdſhall haue but one ſuit, and he that doth the ſuit ſhall have a Writ **8if- 274, 176; 
De conttiburione facienda againſt the others : o2 where the tenant that holveth 577; --6-2.r- 
by one ſuit infeoffeth many joyntly, they ſhall make but one ſuit ; as they ſhall ; 
deliver but one hawke, oz other entire ſervice ; and if one of them doth the ſuit, r.N.3. 16:2. 0; 
he thall not have a Writ De cogtributione facienda by this Act, foz when the Bruertons caſe 
polſeſſion is individed and infire; there can be no contribution; but if one of the »bi ſup. 
joynt keoffees make a feoffment in fe, the feotffee ſhall do a ſeverall ſuit, and 
the reſt of the joynt feoffees ſhall do buf one. And if one of the ſeverall feoffees 
doth the ſuit, if the other feoff&es be diſtrained foz the ſuit , they ſhall have a ©5i6. 174-176, 
Writ againft the Lo2d to diſcharge them of the ſnit, wherein it is to be noted, *77: 
(as befoze hath ben obſerved) what actions are grounded upon this and other 
the like Statutes, though no mention be mave of them in the Ads ; all which 
appear in the Regiſter. 

If 


IZO 


40E.3.5. 34 all. 
15% 24 E.3.73» 
Bruertons Caſe 


ubi ſupra. 


T7. Branch. 
For warranty & 
acquirall, ſee the 
x. Part of the 
Inſtit, ſeR. 142. 


$ Brauch, 


7 E.4.14. 9H.7- 
iz2H.7.15- 


9g. Braxch. 


Mirtor.c.1.S 16. 
F.N.B. 260. c. 
Mag. Chart. c.z35. 
$& hic ca. 18,24, 


$ H. 4.15. 
Iz H, 7. IF, 


Marlebridge. Cap-10, 
If parcell of the land holden by ſuit come fo the hands of the Lozd, alt the 
ſuit is gone , foz he neither can receive noz make contribution. 


C Ef feoffati illi warrantum, vel medium non habeant.] 
That is to ſay, if they have neither one to warrant by ſpeciall granf, noz any 
meſne by tenure whichought to acquit them, tunc omnes illi feoffati pro portione 
ſua contribuant, &c. This clauſe is to be underſtood of ſeverall tenantfs,as hath 
been ſaid befoze; And no p2oviſion is made by this Act concerning contribution, 
where the parties are p2ovided fo2 by grant o2 tenure. 


' © Si autem contingat quod domini, &c.] Here is a remedy 
given to the tenant againft the Lozd, if he diftrain contrary to thts Statute. 


7 Donec domini ſe&tam ſuam recuperaverint, &c.} 
Nora, the ſuit thaf is paſt cannot be recovered, but damages foz2 the ſame. + 


q Simili autem modo {1 tenentes poſt hanc conſtitutio- 


nem ſ{ubtrabanr, Gcc. ] Yere is remedy given to the Lo2dagainft his te- 
nant that ſhall withdzaw his ſutf, 


« Curratlex communis.) 4 befoze , Cap. 9. 


: CHAT. 4 
|D) Tournis Vicec' proviſum eſt, quod neceſſe non habe: 


ant ibi venire Archiepiſcopi, Epiſcopi, Abbates, Prio- 
res, Comites, Barones, necaliqui viri religioſ1, ſeu mulieres, 


' niſi eorum prxſentia ob aliquam cauſam ſpecialiter exigatur, 


ſed tenearur Tournus, ficut temporibus pradeceſſorum do- 
mini Regis teneri conſuevit, Et qui in [ diverſis] hund' 
habeant tenementa, non habeant neceſle ad hujuſmodi Tour. 
nos venire, niſt in balivis ubi fuerint converſantes. Er te- 


' neantur Tourni ſecundum formam Magnz Chartz, & fi- 
. cut temporibus Regum Richardi & Johannis teneri conſue- 


verunt, Vide Mag, Char. cap. 35. 


«7 De Tournis Vicecomitis proviſum eſt quod: neceſſe 
non habenr ibi venire Archiepiſcopi , Epiſcopi , Abbats, 
Priores, Comites , Barones , nec aliqui viri religioſi , ſeu 
Mulieres, nifi corum przſentia ob aliquam cauſam ſpecia- 


liter exigarur. ] 
Lhis is the firſt bzanch of this Chapter, 

1Befoze the making of this Statute, the Sheriff in his Tourn , and the 
2. o2ds of Leets did uſe fo amerce Archbiſhops, Biſhops,” P2ziozs, Earls, Bo 
rons, religious men and women, if they came not to the Tourns, o2 to the 
Leets 'of others, becauſe fo2 ſuif reall no diftrefſſe can be taken, but foz the 
amerciaments fo2 default of ſuit , which this Act doth remedy ; foz now, 
ſeing if is hereby pzovided that the perſons above named ſhall not hy 
| 0 
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to come to Tourns, tc. therefoze foz their not coming they cannot be amer- 
- Firft, hear what the Mirror ſaith of this matter ; Abufion eſt de ſuffer aſcun Mirror cap.y. & ; 
deins le Realme ouſter 40. jours, que il ſoit del age de ij, ans, inſuis Anglois ou EE 
Alien,fil ne ſoir jure al Roy per ſcrement del fealty & pleviſe, & in decenne; Abu- 

fon eſt que Clerks & fems ſon exempt de faire al Roy le dit ſerement, de ficome le 

Roy prent lour homage, & lour fealty pur terre, 

\. Nowthis oath is well expzeſſed in Britton, Voilloas nous que treſtouts ceut z,;, We 
de xij, ans; deſouth nous facent le ſerement que ilz ſerr* foal & loial, & que ilz Libr.6 "= 
ne ſerr” felons ne aux felonies afſentants, | vins Caſe, | 
*" And it is wozthy of obſervation, that by the Common Law, Parſons of 

Churches, that had Curam animarum, the better to perfazm their fundion, were 

not compellable to come to Tourns, 02 Leets ; and if they were diffrained 

to come thither, they might have a Writ, Cum ſecundum conſuetudinem Regiſt.t55,r76, 
Regni noftri perſonz Eccleſiaſticz ratione terrarum & tenementorum ſuorum Ec- F- N. B.z6o, 
clefiis ſuis annexorum ad venichd' ad viſum franc” pleg* in Cur* noſtra, yel alio- 

rum quorumcunque, &c, UWhereby 1t appeareth that this Writ is grounded 

upon the Common Law, being the general cuſfome of the Realm ; But other 

Clerks (thaf my Parſons of Churches with Cure) under which name 

all Ecclcfiaffical Parſons regular and ſecular are confained, if they be di- 

ſtrained to come to Tonrn oz Leef, they ſhall have a Writ reciting this Sta- 
tnte to be diſcharged thereof. UWhich Writ beginneth, Cum decommuni cori- 

filio proviſum fit quod viri religiofi non habeant necefle yenire ad Tournum Vice- 

com", &c. | z 

&o likewiſe women ſhall have the like Writ, Cum de communi confi- 

lio, &c, Proviſum fir quod mulieres non habeant necefle yenire ad Tour- Regiſt, ubi fupra, 
num, &c, 


Andit is arule of Law, that whenſoever a Writ doth recite a Statute, a ubi ſupra, 


there the Statute doth introduce a new Law, F, N. B.i6t, 
-* Now albeit the aboveſaid perſons be eremptedfram their perſonal coming 355: + vilagary 
fo the Tourn and Leef, and many other perſons never tok the ſaid oath of 4 


Allegiance, yet are all Subjects of what quality, pzofeion, oz ſer ſoever, as 
firmly bounden fo their allegiance as if they had taken the oath, becauſe it is 
wziften by the finger of the Law in every one of their hearts, and the faking 
of the co2pozal oath, is but an outward declaration of the ſame. | 

Jn the Chapter next befoze, p2oviſion was made foz doing of ſuit ſervice, 
now in this Chapter a Law ts made concerning ſait real, by reaſon of reff 
ancy, 


_ © De Tournis Vicecom”.] This Tourn of the Sheriff is Curia Mag. Charr, 
Vicecom* Franci plegii (as it hath been ſaid) and therefoze this Ac erfendeth = wn 159 
to all Leets and Utews of Frankpledge, of all other Lo2ds and per- ep 
ſons» : q 3 s 


F Necefle non habeant.] that is, they 'are not compellable to 
come, but left to their own liberty, Nifi corum przſencia ob aliquam cauſam ſpe- 
cialiter exigarur, as fo be a witnelle oz the like, 


\Y Nec | aliqui vir1 religioſ1.] Religioſ in the p2oper ſenſe are taken Sce che fickt part of 
fo2 thoſe that be regulars, but Eccleſiaſtical perſons, that be ſeculars are alſg *>*Infiicures, 
within this Act, and that doth notably appear by a Writ in the Regiffer, Cam ©3133 
perſon Ecclefiafticz non habeart neceſſe yenire ad Tournum Vicecom', yel ad yi- 
ſum franci plegii, 8c. juxta formam provifionis de commuti confilio Regni no- 


W - _ _ =_ by _ religiolis faQz, &c. UWhereby it appearet 
cc cal perſons ſecular, are in confimili caſu with them that be Religi 
Md conſequently within this Act, i th them ha | eligioſi, Ia conſmilicaky 


R q Scd 


12s Marl#bridge. Cap-ir. 


Mag. Char<.35- © Sed teneatur Tons ficutin Temporibus pradeceflo. 

. 2+:- © gan Domini Regis teneri conſueyerunt, 6 tencantur Tourni 
ſecundum fortran Magnz Chartz, & ficur termporibus 
Regis Richardi & Johangis teneri conſueyerunt.] zu this 
52. year of H.3, ſo long it was by effluxion of time ſince the reign of H.z, mens 
tiered in Mapna Charrz, that this A had juff cauſe fo have reference to the 
finvs of R.x.anv King Joby, | | 


« Etqui in diverſis Hundredis habeant renementa, non 
habeant neceſſe ad hujuſmodi Tournos venire nifi in bali- 


FoN. B. 260. vis ubi fuerint converſantes,) Pere Hundredum is faken Pro vyiſu 

Mag Stn. 5. frunci-plegii : (© as the ſenſe is, that he which hath Tenements in fhe Zourn, 
andiniſfome other view of frankpledge of ſome ofher Lo2d, 02 in divers views 
of frankpledge, he ſhall not n&d to come to any other but where he is conver; 
fant; and Yundreds here are named, becauſe Sheriffs (as hath been ſaid) kept 
their Zourns in every Yundzed. | 


7 Ad hyjuſmodi Tournos.} Here Touraus is takeu not onely fa 
the Kings view of frankpledge, but foz the views of frankplenge of other 
& 9220s | ; 


T In balivis.] Here Baliya is taken fo the Tourn oz Lit where he 
| Yf a man hath a Houſe within two Leets, he ſhall be taken fo be converſant 
\ where his bed is, foz in that part of the houſe he is moſt converſant, and here 

* nt Hall be taken foz molt converſant. | h 
4418.46) If a man hath a houſe and famity in fwo Yundzeds, ſo as he is in Law con 
>” H.6.62.2, vetfent v2 commozant in both Pundzeds, yet he thall doe his ſait to the Tourn 
v2 L#xt'wherehHis perſon ts commozant. | 
Mzg.Chart,c.35. ' My, if any nanbe grieved in any thing contrary to the purview of this 
8 —_—_ Sfatrte, he ſhall Have an Artion grounded upon this Dtatute (as often in other 
egi,1749175- enlts hath been-oblerved) fo2 His remedy and relicftherein, which Actionsap- 


F.N.P.160.161.d 
36 E.3. cap. pear in the RegiTer. 


Quad & 3 —_ + 


of; CAP. XI 


wack ty | "7: omar eſt etiam, quod nec in ltinere Juſtic', nec in 
- --— Comitat,, in Hundred", nec in Curia Baron'de cztero 
Flea li.2.ca.60. CaPientur fines ab aliquibus pro pulchre placitand', neque 
[pro eo] quod non occaſionentur. Et ſciendum eft, quod 
per iſtam conftitutionem non tolluncur fines certi, ſeu pre- 
fariones arremtatze a tempore quo Dominus. Rex primum 
transiretavit in Britanniam uſque nunc. 


Welaxe the making of this Statute, Juſtices in Eye, the @uitozs in the 
| Cranchs of the Comnty, Yundzed, ad Court. Baron did uſe to ſet fines 
> 17" - A their: pleaſure apon the Defendant a2 Plainkif, Tenant 02 Demaudant- 
and not upon the Councel learned fo2 vicious pleaving ; aud the reaſo! 
thereof was, foz that it was in delap of Juſtice, and fo a ——_ 
We Ea | 
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Cap.12. Manrlebridge. 123 
the Court, and then he had leave fo amend if, and fo make it perfect, which 

4s called Bcaupleder. This Act conliſteth upon twobzanches : 2By the firff all 

fines incerfain foz vicious pleading, and fo2 amendment thereof, are wholly 

taken away. 2 be” oo RE ns 

- . 4By the ſecond, fines certain fo2 vicious pleading, andamendment thereof 

aſſeſſed ſince the firſt goingof H, 3. into-Bricain,, which:was in the- 14-year 

of his reign, are not taken away by this Statute, | | : 


q Pro pulchr c placitando.) Jn fruth it was, as hath ben ſaid, as 
well in reſpect of the vicious pleading, as of the fair pleading by way of amend- 
enf, | | F FA | 
his extended to pleadings, and not unfo Counts, and Pleinfs, neither 
voth it extend to the Kings higher Courts of Juſtice, buf to theſe four here 
named, fo2 in the higher Courfs there were fair and ged pleadings; wherevf 
the Engliſh Poet (ſpeaking of the Derjant af Law) ſaith, 
' Thereto he could indite and make a thing, Chaucer, 
There was no wight could pinch at his writing. p 
«| Neque pro co quod non occaſionentur.} That is, that 
fo2 that caule they ſhould not be occaſioned oz troubled, BOL "IR 
'Jfany man be grieved contrary.to the purview of this Statute, he may EN n. 256, 
have an Action in naftire of a pzohibitton upon this Statute, | | x3 Br, Arrach- 


: ment 8, 
< Non rolluntur fines certl. ] and the reaſon of this was, foz 

that fines certain grew by confent, and therefoze this Ac tok them not 

away, fo2 Omnis conſenſus rollic errorem, and J' have ſen and doe know in 

divers Court 1Zarens,xc, fines certain fo2 Beaupleder paid fo this day. - 


» 


FEW" 


CAP. XIT. 


| Ik placito vero dotis, quod dicitur unde nihil habet, den- vides: ti.4. 
cur decxtero quatuor dies per annum ad minus, & plu- ay gr 
tes ſi commode fieri poterit, ita quod habeant quinque yel dots. 
ſexdies ad minns per annum. In afliſis [autem] ultimz prx- [x 
ſentationis, & in placito Quare impedit de Eccleftis vacan- 
tibus,dentur dies de quinden' in quinden', vel detribus ſepti- 

manis in tres ſeptimanas, prout locus fuerit propinquus, vel 

remotus. Er inplacito Quare impedir, fi ad primum diem 

at quem ſummonitus fuerit, non venerit, nec efſonium mi- 
feritimpeditor, runcatrachierur ad alium diem, quo die fi 

non venerit, neceſlonium miſerit, diftringatur per magnam 
ditrictiqnem ſuperius datam. _ Er fi tunc non venerit, 

per cjus defaltam ſcribatur Epiſcopo illius loci quod recla- 

matio impeditgris illa vice conquerenti non obſiſtat, ſalvo 
-mpeditori alias jureſuo, cum inde loqui voluerit. Eaderh 

Ti. ; R 2 lex 


32 N.8. cap.21. 


26 E375» 
17 E.-2I, 
x8 E.3. jour 19. 


eM arlebridge. Cap. 12, 


lex de attachiamentis faciendis in omnibus brevibus ubi at- 
tachiamenta jacent de cetero (quoad diftrictiones faciendas) 
firmiter obſervetur : ita tamen quod ſecundum attachiamen- 
turn fiat per meliores plegios, & poſtmodum ultima diftri- 
io. [Vide Artic'ſuper Chartas cap.15.] | : 


The miſchief befoze this At was, That in a Writ of Dower, Unde nikit 
haber, there were days of common refourn, as in other real actons, which was 
miſchievous to the woman in reſpect of the long delay, the claiming bat an 
effate to; her life, Which miſchtef this Statute, as by the letter thereof appea- 
reth, doth remedy, _ | ; 

And this Statute in favour of Dower is alſo extended againft the Uon- 
che, foz this Ad ſaith, In placico dotis, and the Uonche is in. Placito 
dotis. | 


CT Undenihil habet.) this aa ectends not to a Writ of Right 
of Dower, but the Stattite of 32 H, 8. extends to if, neither doth this Ad ex, 
teitd to a Writ of Dower ad hoſtium Ectichz, 07 ex aſſenſu Parris, unlefe it 
be Unde nihil haber, but the ſaid Att of 32 H,$. extends to ebery Writ of 
Dower. 


Tin Aſfifis ultime = ſentar & in placiro Quare impedit.) 
This Act trtenveth not toa Writ of Quare non admifir, noz to an Incumbra- 


> 


- vit, bat ohely to the Alriſe of Darrein preſentment, and Quare impedit, anb the 


31 H.6.23. 


44 E.3.5- 
39 H.6.40. 


Artic, ſuper _ 
Chartas, cap.15. 


BraR. L.4. f0.246, 
247. Flea lib.s. 
£.16. Brit.233. 
xx He6.4. 


24 E. 3. Default 
17. 1x H.6.4,5, 
21 H.6.56. 
Lib.s5. fol.41. 

* Reguls, 


reaſon thereof ts, foz fear of the laps. 


C7 Dentur dies de quindena inquinden'.] wy afent of par 
ties a longer day may be given then is pzeſcribed by this Ac, but that aent 
mulk be entred of Reco2d. | 

And it is to be obſerved, That by the Common Law great delaies be dil- 
allowed in four kinds of Actions, viz. in all Writs of Dower, Quare impedit, 
Aſſiſe of Darrein preſentment, and Aſſiſe of Noyel difleifin, and therefoze no 
p:otection ſhall be allowed, o2 effoine de fervitio Regis ſhall be caſt iti any of 
them. | : | 

& lh placico Quare impedit fi ad primum diem ad quem 
ſummbnitus fuerit non venerit, &c.] at the Common Lawina 
Quaie impedic, the Pzoces was ſummons, attachment, and diſtreſſe infinite, 
which was milchicdous'in refpec of the laps, howtt 1s pzbvided that if he ap- 
pear not at 'the Faknd diltrefle, judgement thall be given foe the Plaintife,and 
a Writ fo the Biſhop awarded. 


T Summonitus fuerit.] put the caſe that upon the ſummons, fhe 
Defendant is returned nihil, and at the attachment and diftrefſe, nihil allo, 
this caſe is out of the Letter of the Statute, fo2 the Defendant was never 
luminoned, but it is ſaid, * That whon there be two miſchiefs at the Common 
Law, and the leſſer is pzovived foz by expzeſſe wozds, the greater ſhall be in- 
chided Within the ſane remody ; This caſe when nihil is returned is the gres 
ter mifchief, fo2 he'by His default ſhall loſe nothing, but in the caſe p2ovided, 
the Defendant by his default thall loſe iſfues, and the Law intends that he 
will rather appear then loſe iNtes. 

A Quare impetlir ts bzouight againft two, upon the diſfrette one doth ap 

ear, and the other makes defanlt ; in 4 E.3. it was reſolved that the Plaintife 
uld not pzeſently haveaWrat to the Biſhop againſt him that makes —_— 
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fo2 that it might be, that the other that appears ſhall have againff the Plain- 
tife a Writ to the 1Biſhop; and it was there ſerd that it was not reaſonable,that 
upon one oziginal the Plaintlfe theuld have one Writ to the Biſhop fo2 him, 
and another againlft him ; but . this notwithſtanding the Plaintife by this Ac 
ought to have againlt him that makes a default a Writ to the Biſhop; andty.ts 
not againſt reaſon, if the other Defendant can barre the Plaintife, foz-hirto 
have a Writ to the Biſhop ayainft the Plaintife by the Common Latv, and'o 
ve the later Boks, and coiumon erperience at this day, | 


T Tunc atrachierur ad alium diem, quo dic fi non vene- 
rit nec eſlonium muſerit.) Effonium, 02 Exonium is beriven of. the 


French verb Eſſonier, o2 Exonier, Which ſignifteth to excuſe, ſo as an Efſoin. in 


texal nnderffanding is an excnfe of a default by reafon of ſothe.fmpedinent,,02 
diſturbance, and is as weltf6 the Plaintife as the Defendant, and is all be 
with that which the Civilians call Excuſatio. * Df Ellgins, there have han (4s 
wwe read ih our Books) five kinds, yiz. x, De ſervicio Regis, 2. In terram 
TanAtam, 3-. Ultra mare, 4, De malo Lei, in our old Boks called Hſogium 
de refiantifa, 5. Er de malo yenicadi, and this laſt is the common Ellgin, which 
is intended in this Ac. ES nn 

Jn a Quare impedic, 02 Darrein preſentment, an Eſſoin de ſervice te Roy, 'ad 
terram ſanRam, 02 vicra mare liefh not fo2z doubt of the laps, but a common Q- 
foin lieth, and of Efſoins the Mirror ſatd well, Abuſion' eſt que faux cauſes de 
Effoines ſont reſceiyable de cy que droit ne allowe fauxime in nul caſe, & abuſwon 
eſt dallower Eſſoine in perſonel Aion ; Foz the ſame Aughoz treating De Ar- 
ticles per viels Roys ordein, ſaith, Ordein fueron; Efſoines in mix ARions, &,repls, 
& ne in perſonels ; And I inde not in Glanyill any Coins, but in real and 
Mmirt Actions, but befoze the making of this Act, Eſſoins were allowed ti- per- 
ſonal Actions. STI 3toÞ 

Non jacet Eflonium, quia ſummonitio teſtificata non eſt, yel pars non atrachia- 
tur, eo quod Vicecomes mandayirt quod non eſt inyentas, 


« Per cjus defaltam ſ(cribatur Epiſcopo quod reclamatio 


impeditoris illa vice conquerenti non obfiſtat.] wpon theſe 
wazds of this Act the Plaintife ſhall have a-Writ fo the Biſhop without ma- 


king of any title. | 

The Statute ſaith only, Scribatur Epiſcopo, and yet the Plaintife ſhall have 
both a Writ fo the Biſhop, and beſides a Writ to enquire of damages ; if the 
Witſhop be out of the Kealm, a Writ to the Biſhop may be awarded to his Ut- 
car general, foz he is in place of the 3Btſhop. | | 

If the Defendant appear at the grand diffrefſe, and fake a day by prece 
partium, and after make default, no Writ ſhall be awarded fo the Biſhop, fo: 
this caſe in reſpect of his appearance 1s out of the Statute, but a new vdiffreſſe 
ſhall be awarded. £1 


U Conquerent1,] The King hall take the benefit of this Statnte, 


T7 Eadem lex de attachiamentis, &c.] This is the ttt clance 
of this Chapter, and is to be underſtad accozding to the letter, and needeth not 
any erpoſttion, 
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14 H.7.tg.b, 
K.N. B,39. b. 
13 E.3. breve al 
Eveſque 21. 

$3 H.4.2.10H.6.4. 


Vide hic c.2.&13, 
Glanv. li.1. c.10 
11,8c. BraQt.|.5, 
fol. 334335 &c, 
Brit, cap.122 
123; &c. Fleta 
lib.6. ca.7,8,&c. 
Mirror C.2, $.2a. 
De Effoines, & 
Ccap.5.S.1, 
*25H.6.1.26H.6. 
Efloine 107. 

io H.4.6. 8 H.z. 
Efſoine 195. 
W.2, cap.17. 


Mirror ubi ſupra, 


Mirror ubi ſuprg, 


Vide 12 E,2.Stat. 
de eflonio calum» 
niando. 34 HG..8. 
2 H.4-1.b. 

32 H.6.45. 

33 H:6.2.2. 
F,N.B. 38.n, 


S H.4.1. 24 E.3+ 
37. 38 E3-L 3» 


3 E.z, breve al 
Eveſque 19. 


24 E. 8+ 


Dier 5 Eljz, 224, 
15 Eliz.324. 


:2R.2. Eflo.t59. 


21 E;4.74;78. 


29 E.z. efſoin 21; 
19 H,6.51., 


25E.3.8. : 


2 E.4.19. 


20 R.z.Efſo.36. 
23 E.3.47. 

2 R.2.cſloin 159. 
14 H.6.1. 
Diet. F Eliz.224, 
I5 Eliz.324, 


Cap.13. 


Marlebridge. 
CAP. XIII. | 
E;. ſciendum eſt [quod] poſtquam aliquis poſuerit ſe in 


inquiſitionem aliquam, quz emerſerir, vel emergere po- 
terit in hujuſmodi brevibus, non habebit niſi unicum eflo- 
nium, vel nnicamdefaltam, ita quod f ad diem fibi datum 
er eſſonium ſuum non venerit, aut-{ecundo die defaltam 
bm tunc inquiſitio illa per cjus defaltam capiarur, ſecun- 
dum inquifitionem illam ad judicium procedatur. Si vero 
inquiſitio illa capta fuerit in comitatu coram 'Vicecom!' vel 
Coronatore, ad Juſticiarios domini Regis ad certum. diem 
eft remittend', Er f1 pars rea non venerit ad diem illum, 
tunc propter defaltam ipſ1us alſignetur & alius dies, ſecun- 
dum diſcretionem Juſticiariorum, & manderur Vicecomiti, 
quod ad diem illum faciat eum venire ad audiendum jugi- 
cium (> velit}, ſecundum inquiſitionem illam. Ad quem 
diem fi non vyenerit, propter defaltam ſuam procedatur ad 


judiciam, Eodem modo far, f1 non veniat ad diem fibi 


datum per cflonium ſuum. 


- The miſchief befoze this Statute was foz the great delay that might come 
to the plainfife tri/any perſonal action, Eh ; 


CT In inquiſitionem aliquam.) That is, when iſne is joyned, 

and the defendant ponit ſe ſuper patriam, & prediR* querens ſimiliter, 
| Xhis Statute extendeth not to a demurrer in Law, 

Jn an action of debf un cuſftome de London fuir alledge & denieper le pl: 


This ifſue thall nof be fried by Jnqueft, but by the certificate of the Paio; 


by the mouth of the Recozder, Proces ifſuiſt al Maior a certifier a quel jour le def. 


- pria delire efloine, and was eſſoined by the opinion of the whole Court, foz this 


frial was not per patriam, 


T Nif unicum effonium.] Here efonium is taken foz a common 
eſſoin, and ertendeth not fo the eſſoin de ſervitio regis, &c. 
— This is fo be underftod where an efſoin doth lie, foz this Ad reftraineth de- 
lates, and giveth not any where none was befoze. And-therefb2e after iſſue in 


- a Scire fac?, the defendant ſhall not be eſoined, becauſe no efſoin lieth im that 
- caſe, & fic de fimilibus, | 


But if there be divers tenants ina przcipe, o2 divers defendants in a per 
fonal action, albeit in Law they be but one tenant, oz one defendanf, yet each 
of them ſhall have one eſſoin; and ſo hath this Act been expounded. 


q Yel unicam defaltam Ce Upon conſideration of theſe 
wozds, and of theſe wozds ſubſequent, cunc inquittio illa per defaltam capi- 
atur, {wo conclufions are collected. x. That this Act ertendeth to the de- 


fenvant, and not to the plaintife, becauſe the defendant maketh default, andon 


the plaintifes ſide it ts called a Non-ſuit 2 alſo the enqueſt is awarded by the - 
: | faul 


as. «© FAY an. CT a__ a. Mo. A 


Cap.14- Marlebridge. 12F 


ſelf is out of the miſchief, aud.remains at the Common Law. | 
ſecany canctuſian is, that fhis Act is to be underffod in an action Per- 14 H.6.x9.. 
ſonal, foz that no enquelF in any action real.can be (aken by. defgult. 9 H.5.12,13, 


he ſhall have anather effoin befoze the Juſtices, fazthe pzaceding in. the. baſs 
Court js not of recozy abgve,  - 


”" HCCERCIY -" * 
—_— Lad — — x _— OY 


CAP. XIF. 


E chactis vero exemptionis, & libertatis, ne ponantur W.z. cp.z2. 
LF impetrances in affibs, juratis, vel xecognitionibus ali- ©? 
quibus: Proviſum eſt, quod fi adeo neceflarium fir eorum 
juramentum, quod {ine cis jiftitia exhibert non poterit (ve- 
luti in magnis aſſiſis, & in perambulatianibus, & in chartis 
yel ſcriptis conventianum, uri fucrunt teſtes namipati, aus 
in attinCtis, vel aliis conſimilibus) jurar' cogamur, ſalva ftbi 
alias libertate, 8& exemptione ſua pradiCta. 


T De chartis vero exemptionis & libertatis, &c:] Yereby 3411.6.:5. per 
it appeareth that this Ac is in affirmance of the Common Law, foxevery Mole. 
Charter of any. Franchiſe oz liberty whatſagver by reaſon whereaf there ſhould ** ©-+-47-Þ- 
be a failer of JuCiice; ts.void any of none effec in Law, as © the caſe of canu- 
ſans, and this caſe of exemption 

In this Act there be four examples ſef down, viz. the grand Aſſiſe in the 395-3-15- 125.4: 
Writ of Right,in the Writ of Rationabilibus divifis, here calted in perambulati- 27-35 Þ 6-42- 
onibus, in Deeds where witnefſos be named, and in Attaints, 57 NOI 

{ Rationabilibis diviſis.] | | 
Magna aſfiſa inter Prigrem de Tynemuwe petentein, & Simonem de Paſch.18 E.t. ror. 
Inceſtre tenentems, de £0 quod idem Simon permittet rationabiles diviſas $5 Pine non 
fieri inter terras ipſins Prioris in Weibam, & terras ipſius Simgnis 1h nabitibus diviſis. 
Ruceftre, ſicut eſſe debet & ſolet, Et unde idem Simon qui texens of po- \,_. ao: 
ſeit ſe in magnam aſriſam illam, & petit recogn' fieri, wtrum ipſe majuis nn tpl is 
jus habet in quindecim aoris terra, & quindecim aoris mare, cur pertin” jv jus, &. 
in Ruceſtre * per metas 3 diviſgs ſubſeriptes, ſcil. incipieuds apud altans. * Per metas & 
viam gue extendit ſe ultra Swalnſpatleebs, & fic deſcendevdo per Swaln- divilas. 
ſpotleche verſus Auſtrum uſqz Ryſdenburve,uki Swalnſpoileche & Ryſden- 
burne conjungunt, & ſic aſcendende in Ryſdenburne verſus Boream nſque — _ 
Aldewylumway, & ſic adhne per Ryſdenhurne verſus Boream. uſque be PENS: 3 Et 
Redeford, ubi alta wig tranſit verſus nevur Caſtrum ſuper Tynans fout Sur Ind Prio- 
as tenet, At predidfus Prior per metas & diuiſas ſubſeriptas, Viz. _ _ & 

Wweipiendo apud Redeford, & fic per altam wiam verſus Occidentous uſque Hidawine. 

Mun- 


UMI 
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Paſch.6 E.x. in 
Banc. 10t, 57. Sa- 
lop.Int. Epiſc.He- 
reford, & Petr. 
Corber peram- 
bulario. 

Vide Paſ(c.8 E.1. 
in banc, rot.58. 


Vereditum, 


Judicium, 


Marlebridge. + Cap-14. 


Munleſhened, & fic verſus Orcidentem per altam viam pv Swalnſpet- 
leche,& fic de Swalnſpotleche verſus Auſirum uſque Ry enburne, fic 
de Ryſdenburne werſus Boream aſcendendo uſque Redeford prediff ficut 
illas exigit : ven recogn' in forma predit# per Willielmum de Haslton, 


Robertum de Inſula, Nicholaum de Punchardou, Fohannem de oggeill,Fo- 


hannem de Eſtington, Richardums de Horſele, Hagonem Gobion, Walte- 
rum de Egloythenecham, David de Coupland, Franconem Tyeys, Henricam 
de Dytheend, & Robertnms du Maner, & modo veniunt preditt Simen & 
Prior per Attorn' ſuos : Et preditti milites ſuper ſacramentum ſaum dis 
cunt, quod predittus Simon majus jus habet in pradittis tenementss per 
prediftas diviſas per quas illa tenet, quam prediiius Prior per diviſas 
per quas illa exigit, Ideo confideratum eſt, quod preditFus Simon eat inde 
ſine die, er teneat prediitum tenementum ſibi & haredibus ſuis per pre- 
dittas diviſes, ſcil, incipiends apud Swalneſpotleche ubi alta via exten- 
dit ſe ultra Swalneſpotleche, & fic deſcendendo per Swalneſpotleche were 
ſus Anſtrum uſque Ryſdenburne ubi Swalneſpotleche & Ryſdenburne con- 


” Jungunt, & ſic aſcendendo per Ryſdenburne verſus Boream uſque Alde- 
wylh 


Finale. 


Paſch.18 E.r. in 
Banco ror.9 2. 
Northumb. 
Mich.1$ E.1. in 
Banc. rot, 76. 


Northamb, 


mwey, & fic adhuc per Ryſdenbarne verſus Boream uſque le Redeford 
bi alta via tranſit verſus nouum Caſtrum ſuper Tynam, quiet? de predis 


fo Priore & ſucceſſoribus ſuis, & Eccleſia ſua de Tynemuwe imperpee 


tuun, & Prior in miſericordia, &c. 

Magna affiſa inter Priorem de Tynemuwe petentem, Richardum Tur: 
fpintenentem de e0, quod idem Richardus permittet rationabiles diviſa 
fieri inter terras ipfius Prioris in Wylum, & terras ipſius Richard; in 
Hoghtoz, ficut eſſe debent & ſolent, & unde idem Richardus, qui tenen 


.eft poſuit ſe in magnam aſciſam illam, & petit recogu' fieri, utrum ipſe 


maj us jus habet in medietate decem acrarum more, viemti acrarum terre, 
& ſexaginta acrarum boſci, cum pertin' in Hoghton, per metas & diviſa 
ſubſcriptas, vide incipiendo ex parte Boreali de le Thwertonerdike, & 
fic verſus Boream nſquc ad curſum aque que cnrrit inter le Strother dt 
Hoghton, & le Strother de Ruceſtre, & ſic ſicut curſus allius aque ſe ex- 
tendit verſus Occidentem uſque Redeford, & fic deſcendendo verſus Au 
ftirum uſque le Holleford, & ſic del Holleford deſcendendo verſus Auſtrum 


- #ſque Ryſdenburne, uſque ad terram arabilem de Whylum, & ſic per foſſa- 
' tumejuſdem terre uſque del Longhing quod wenit de boſco de Wylum, & 


fic deſcendendo werſus Auſtrum ſicut Sygpethway ſe extendit inter boſcam 
de Hoghton, & boſcum de Wylum, & uſque Wylum Halugh, & ſic ptr 
foſſatum quod ſe extendit verſus Orientem inter Wylum Halugh & by- 
ſcum de Hoghton uſque Alberyſtrother in parte Occidentali, & fic per par- 
tem Occidentalem de Alberyſtrother —_ Anſtrum uſque les Pullys pr 
partem Occidentalem, et ſic de les Pullys verſus Occidentem per quad: 
dam foſſatum uſque quodaam Run quod ſe extendit uſque aquam de Tynt 
ſalva communis paſture eidem Priori et ſucceſſoribus ſuis in preditti 
mora de Hoghton _ le Thwertonerdike per partem Occidentalem, tt 
fic per partem Ocriaentalem de le Br-hill, et de Hyndeſchawc, et fic ver 
ſus Auſtrum deſcendendo per le Greneleghe, et ſic u/ we Sygpethway ſic# 
ea tenet, an predittus Prior pet metas et diviſas ſu curly, wvidelicet in- 
cipiendo in parte Boreali in Wylummore deſcendends verſus Auſtrum pt! 
le Thwertonerdike uſque Thornrawe, & fic de Thornrawe #{que Marting 
verſus Anſirum, & FA de Martinpol nſque Aldehewey & #e deſcendends 

per 


AS aloud conn  .c  S#. oo. ci TL Fw 


Cap.19:; A arlebridge, 

per le Haldeheyway verſus Auſtrum ultra Rayeneſburne, & ſic de Rave- 
neſburne verſus Auſtrum & iterum 'ultr4 Raveneſburne, & ſic de Rave- 
neſburne verſus Auſtrum uſq; Staudanatſtan,es ſic de Standandeſtan ver- 
ſus Auſtrum uſque le Fiſherewey uſque aquam de Tyne ficut illam exigit. 
Venit recon in formapradicta per Willielmum de Hauleton Robtttum de 
Taſula, Nichol de Punchardon, Fohannem de ogzill, Fohannem de , Eſ- 
lington, Robgrtum de Glantingdon, Richardum ae Horſlee, Hugonem Go- 
byon, Walterum de Egleyntham, David de Coupeland, Francione Tyew, 
Henric de 'Pycheend, Et modo wveniunt predict Richardus, & Prior per 
Atturnatos ſues, & preditti Milites ſaper ſacrum ſuum dicant quod-pre- 
dictus Richardus majus jus habet tenendi medietat pradiftorum ten" per 
eaſdem metas & aiviſas, per quas idem Richardus ſuperius clam”, quam 
prediftus Prior, Ideo confiderat eſt quod predictus Richardus eat inde ſine 


' die, & teneat medictat. prediftorum ten” cum pertinen” per predittas me- 


tas & divi[as, per qutifap aw fibi & hered' ſuis quiete de predidto 
Priore & [ucceſſoribus ſuis, & Eccleſia ſua de Tynemuwe imperpetunm, 
Et Prior in miſericordia, . | | 


Vide Mich. 18 E.1. in Banco Rot. 76. Northumb. a nofable Reco2d. Foz this 
Writ De rationavilibus diviſfis, and the Writ De.perambulatione fac*, vide Re- 
gilt. 157, b. Glanyill lib, 9. cap, 14, Braton lib. 4. fol. 207. 2, 211,b, Deperam- 
bulatione fac, lib. 5, 372: a. & 444. De rationabilibus diviks, Fleta lib. 4, cap. I 5. 
lib, 5- cap. 9, 39. 31 E. 1, Droit 70. 5 E. 3. fol. 12, 38 E. 3, fo. 43, r4E- 3.tir. 
Aid 23, 29 E. 3.45. 45 E. 3.4. 3 E.410- E.N.B. 128. m.&c, 133.d, &c, Vet,7 3; 
74. Cokelib. incr, 565, 566. lib, intrat. Raſt. 541, 495. PS. 

Upon «ll theſe Kecozds and Buks, the learning of theſe two Writs ſfan- 
deth thus ; : 

1. This Writ of Rationabilibus divifis is a Writ of Right in his nature, 
wherein Battaile, and the grand Aſſiſe lieth, and judgement finall ſhall be 
given : Jn this Writ the view and Uoucher ts to be granted, and eſples are 
fo be laid, and this Writ Eft breye adverſarium, 

_ 2. The Wrif Deperzmbulatione facienda, is no TUrit of Right in his na- 
ture, and is Breye amicabile, and had by conſent of parfies. 
3-The perambulation may be made as well by commiſſion to cerfain perſons 
as by Writ , but the pzoceeding, De rationabilibus divifis, ts by Writ onely. 
4+ Thists common to them both foz a diviſion to be made between ſeverall 
Lowns o2 Yamlets. ; 

5+ If it be foz a diviſion befween two Counties, fo2 the better directions of 
Sheriffs, Co2oners, and other the Kings Dfficers, and Pinifkers, if muſk 
be done by the Kings Commiſſion under the great Deal, but the diviſion hereby 
made ſhall not effoppe o2 conclude, the parties intereſſed in the land. 

Upon the verdict in any of the four examples befoze mentioned, no wait of 
attaint doth lie; then followeth theſe Wozds,Er in 2liis cafibus conſfimilibus; Theſe 
by the Letter of this Statute mult be ſuch, as thereupon no attaint doth lie ; 
as in the Particione fac', x other inquelts of office, as hath been ſaid: Wut all 
Charters tending to the failer of Juſfice, are void by the Common yaw, with- 
out any aid of this Act ; As if there be not ſufficient Yundzeders, belides thoſe 
that have Charters of exemption, ſo2 friall'of an iCue in an Acton, Wherein an 
attaint doth lie, there Charters ſhall be diſallowed, becauſe fine ets juſtitia exhi- 
beri non poteſt, and ſo in all other like caſes ; 0 if the King grant an erem- 
dfion to all the Fre&holders in one County, and fo all the Ciftzensin a City; 


this is void. 
T In Chartis, &c. ubi teſtes fuerint nominarti. 7 


P&eby it appeareth, that by the Common yy Witneſſes named ” = 
e 


12.9 


Vereditum, 


Judicium finale; 
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xz Part of the In- 
Kitures, (eR. 1, 


See W.1. cap. 38, 
'40 AN. 23. 
F.N.B. 265,166, 
Act D.39 E.3.15 
40 E.3. 30. 
i8H. 8.5, 


43 E, 3. exempti- 
on 4. 42 Afl. 25, 
25 H, 6,cxempti- 
On 5. 


18 E.3.20. z3H.6. 
14. 36 H.G. 32. 


M arlebridge. Cap.-14. 


wed ſhould joyn ith the Enqueft, oz elſe the Charfer of Exemption De afſi- 
fis juratis & recognitionitus aliqubus, ſhould not have freed them. Vide the fit 
part of the Inſticuces, and ſee befoze Cap. 6. 


q Inattinctis. ] -Þereby appearcth that the Writ of Attaint, which 
by our old Books andancient Recozds is called Breye de conyiRione, was giten 
by the Common Law, and the fozme of the UWrit is ſef dewn in our ancient 
Anthozs at the ſuit of the party grieved: and 1f appeareth by the Kegiſter 
that no Writ of Atfaint reciteth any Statute, and the Judgement in the 
Writ of Attaint is fearfull and penall, and given by no Statute, and this 
is pzoved by this Act, which nameth Attaints, znd ts beſoze any Act ef Par- 
liament in pzint made. concerning Aftaints. 

And it ſeemeth by our old Books and ancient Recozds, that by the Com- 
mon Law, it lay as well in plea reall as perſonall. Vide Regiſt, x22. Mirror 
cap, 3 De Attaints, & cap, 2. $4. De Loiers. Glany, lib. 2, cap,1g. BiaRonlib.4, 
fol.89. Fleta lib, 5. cap. 21,34, Biitton cap. 97. fol, 237. 6H. 3.tit. Attaint 72, 
&'73; 15 H.3. ib.74. Temps E. 1. ibid. 70. 12 E.1.ib.91- 30 Afl.24.e8 E, 3, 91. 
44 E. 3.2. b. Temps R. 2. Conuſans 88. 3 H.4.15. Forteſcue ca.26, F.N.B, 107, k, 
W.1, cap,38,47. 1 E.3.cap.6, 5 E.3.cap.,6,7. 28 E, 3.cap.8. 34 E,3.cap.7,23H, 
cap. 3. See the firſt part of the Inſtitutes, Se, 514. Verb, en Attaint, 

3but ſomg ſay theWrit could not be obtained without difficulty(becauſe hehad 
other remedy fo try it in an Action of higher'\nature)and therefoze the Statutes 
were made. ®& the Statute of W.1.cap.38. and the expoſition thereupon,and 
a judgement given Mich. 5 E. x. Df an Attaint hear what the Mirror faith, 
En temps le Roy Henry ie primer eſtoit ordein & communement afſentu que Jurors 
in Enqueſts, & c. in Attaints, & tiels autres ne prendront rien de lojers,&c, ©& the 
other ancient Authoz2s and books above cited; by them it appeareth hcwneceſſa- 
ry the reading of ancient Authozs and Recozds be foz the knowledge of the 
Common Law, and how the Statutes concerning Attaints are but in affirs 
mance of the Common Law, foz the Plainfif may hate uxen themthe penall 
and ſevere judgement given by the Common Law. Vide 40 Aff, 23, 

Jf a man have a Charter of exemption, and ſheweth it to the Sheriff, yet 
notwithſtanding he may return him, foz the Sheriff is nof fo judge of his Char- 
ter, noz to allow 92 diſallow thereof ; but if he will have the effec of his Char, 
ter , he muff ſue ont a Writ of allowance of his Charter, and deliver the 
Writ to the Sheriff, and ſhew his Charter tohim, and then if the Sheriff re 
turn him, he may have his Action upon his caſe againft the Sheriff, and ſo 
mul our old andother 1Boks be intended. Get: | 

After the Sheriff hath returned him, if a full Jury do appear, then he 
may ſhew fozth his Charter, and if the Plaintiff confeffe it, he ſhall be vifchar- 
ged, but if the Plaintiff ſaith that he is not the ſame perſon, it ſhall be pzeſent- 
ly tried,and ſo in the like caſe;but he cannot plead his Charter foz hts diſcharge 
_ a _ Jury do appear, foz if any anſwer be made thereunto the Jury 
mulk try it. 

Such generall Charters of exemption in Aſſifis, Juratis, & Recopnitionibug, 
as fn this Act are mentioned, ſhall not be allowed where the King is cither ſole 
party,o2 where the ſuite is Tam pro Domino Rege quam pro ſeipſo, withcut theſe. 
oz the like wozds, Licer tangar nos, 


© Salva ſemper alias libertate & exemprtione predi&) 
And ſoit is in caſe of conuſance, andof a Pzotecion, the party may waive the 
benefit of it in one Action, and yet take the advantage of it in another ; Andſo 
if a Non omittas be awarded within a franchiſe that hath return of Writs, yet 
he ſhall in other ſuits enjoy it. 


.C A P, 
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CAP. XV. 


lide cxtero liceatex quacunque caula diſtrictiones Flaalib.s,9.47 
facere extra feodum ſuum, necin via regia, aut in coth- cluiap.s. © 
muni ſtrata niſi Domino Regi & miniſtris ſuis ſpecialeim 75 hr <a 


authoritatem ad hoc habeantibus. Diſt, Je Scaccar. 


—_ . 


The miſchief befoze this Statute was, that whereas the King by his pzero- 13 E-4- 6. 

gative might diſtrein foz his rent in any ofher lands of his Tenant; being in 
his own actuall poſſeſſion, though they were ont of his fee, and ſcignio2y, di- 
vers Lozds fook upon them als to diſtrein out of their fee, which was w2ong x 
opp2ellion 2 And ras all the Kiitgs Subſerts vtght to hte fte paſſage 
itiviaregia, & communi ftraca, as well to Faires and ÞHarkets, as abbat their 
othet affairs, the Lo2vs ned fo vilfcein inthe high-ways, both which itifrhiefs 
this Statute yoth remedy. 


<q Non liceart,] Whis is divived into = bzanches : The firtt bzatich 
is; Non liceat ex quacunque cauſa diſtritiones facere extra feodiim. 
I. This is to be underff@d of diffreſſes; by reaſon of a ſeigniozy ; and nof 24 g, ;. avonry 

fo diſtrelſes fo2 rent charges, ec. o2 by reaſon of a Let, 232.41 E.3.26. 

2+ This bzanch is but th affirnance of the Commotit Law, foz reghlarly tio = H. 4. 34: 
Subjec can diſftrein ont of his f& and ſeignivzy, and thetefsze if the Lo2b bv 
diltrein out of his f&, the Tenatic. may either have an Attion of Trefpare at 
the Common Latv, v2 ant Actioti etpoti this Stattite, bat in ſothe ſpeciall caſe 
the Load by the Commori Law may diffrein otit of his f& atid ſeightozy, as if 2E.2.Avow.18:. 
the 203d come to diffrein, ahd the Tenant , 02 atiy ofher ſ@irig the Lo2y 44 B- 3: 20-22: 
como to diffrein them, dzive them t6a place out of the fe of the Lozb, © 3-2 Reſcous: 
vet in this caſe the Lozd may diſtrein them out ofhis fee, becauſe the Lo2b had , Ss Roy F 
a view of them within his own f&, by reaſori Wheteof the Lozd ſhall be ad- «6 £. 4. 10. 
judged in a kind of poſſeſion of fherit ; but if the beaſts go out of the Tertancy 
of themſelves Without enchaſement befoze the Lv2zd can diffrein them, there 
the Lozd cannot diſfrein them, though he had the view of them withih his fee 


and ſeignio2y. | 
The ſecond bzanch is, 


lingſtrcet, Fofſe, Hilkent!dftreetz & Erminſtreers quotum duo if longitutiitm), cap. 44-Atnic, 
ali duo in laticudinem deftendunt. | 2 _ 4%. 
In this bzanch, con liceat thall be taken nof fitmpficiter, tomake it nttetly 3% 1 6rogys. 
mlawfall, as to take avvatitage thereof in barre to an Avowyy, bit. cundim 21 E.3.11.30E.3. 
id, that is to this purpoſe, fhat ff fhe Logb biffretn tn f pich ftr et, oz fri the 20. 41 E.3.6. 
ommon way, the Tenant may habe an Action agatitlt the Lozv port thts 4353-30182: 
Sfatute : and the reaſon hereof ts, that wherrfoeber = pr prohibited by Ew 
a Dfatute, the party grieved ſhatt have his Action aport the Statute, andthe 79 8.5.4. 
offender ſhall be fo2 his coritempt fitted and tmp2iſorted ; arrd fo rt ts dectatev by 35 8.6.6. 9 E. 4. 
Acof Parliment, as hath ben often obfervev. Now if the Tenant thoutd 26: E- N: B-90- 
plead it in barre of the Avow2y, the Kirtg lofe his fine ; fos in 1750198. fol.60 


that nafure of ſuite he cannot be fined , - therefoze the Tenant is fo c:R.2.avoy.s7, 
| 23 take | 


44 Af. 32:5 E.3. 
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take his remedy by Action upon the Statute, wherein the King ſhill have hig 
fine, EC. 


T Diſtri&tiones facer Ee. ] A Þeriot Cuſtome the Lo2d may ſeiſe in 
the high-way, foz that is no diffreſſe but a ſeiſure, but he cannot-diſtrein foz a 
 Berlot ſervice there. - ISS es SH | | _ 

If the Lozd come fo diſtrein, and ſee the beaſts within his fe, and hefoze 
he can diſtrein them; the Tenant enchaſe them info the high-way , the Lozy 
may, as hath ben ſaid, diffrein them there , fo2 the cauſe above ex- 
p:eſſed, | BS 8 
The Writ upon this Statute ſhall be contra pacem , and not Vi & 


armis, 


The third bzanch : 


« Nifi domino Regi & miniſtris ſuis, &c.] Here is an ex 
ception of the Kings p:erogative (which by this Ac appears to be ancient ) as 


,v,4, well to diftrein foz his rent, o2 ſervice out of his fee, and ſeigniozy, as in the. 


Artic, ſuperChart 


Artic.ſuper Cart 
Ca.12.27el.Afl, 52: 


29 E.3.23.8 H.4. 
Polyd. Virg, 22.b. 
Lucubr. Ockham 


BraQ.l.4. fo.-21 7 
Fletali.2. ca.42, 


high-way, oz common fkreet, But where if is ſaid that the King may diftrein 
out of his fee, that is, tn the other lands of his Tenant ; it muſt be underftgd 
in ſuch other lands as his Zenant hath in his own acuall poſſeſſion , and mas 
nured with his own beaſfs, and notf in the poſſeſſion of his leſſee foz life, years, 
o2 at will, foz their beaſts are not ſubject to ſuch diſtreſſe, 

There was a ſfatute made in a Parliament holden at Weſtminſter in 51H. 3, 
the year next befoze this Parliament holden at Marlebridge, concerning. di- 
fkreles, confiſking on two bzanches. | 

I, Quenul howe de Religion ne auter ſoit diſtrein per ſes beaſts, queux gai- 
none ſon terre, ne per ſes barbics pur la der le Roy, ne pur la det de auter home, 
ne pur auter encheſon per les Bailiffes le Roy , neper autzes, ranque come ils 
trove auters chateux ſufficient dont ilz poient lever le det, ou que ſuffilt ſa demand, 
; (forſprisemparkement des beaſts queux homes troye feaſants damage ſolonque 
le ley, uſage & le manner de la terre. ) 

2. Et que diſtreſles ſolent reaſonable a la mouncaince de la det, ou de la demaun- 
de ſolonque bone value, & per eſtimation ne pas outragious des vicines, & nemi per 
eſtrangers, Df both theſe ſhall be ſpoken together, becauſe divers of the authv 
rities extend fo both, 

Beaſts queux gainoht ſon terre & ſes barbits, | 

This Law had his foundation of the ancient Law befoze the Conqueff, 
Dunyallo Mulmutius p2ohibited that the beaſts of the plough ſhould be diftrei- 
ned,tc. and gave p2iviledges to Temples and Ploughs: And Ockam that wzote 
befoze this Statute of the Kings Debts, ſaith ; Bobus ramen arancibus, per quos 
agricultura ſolet exerceri, quantum poterint parcant , ne ipſa deficiente debito am: 
plius in fururum egere cogatur, quod (i nec ficquidem ſumma quz requiritur exurgit, 
nec arantibus parcendum eſt, 

Bratton frexteth of both theſs bzanches notably, and he divideth animaliz 
into laborioſa & otioſa, and ſaith , Fir diſtriftio injurioſa ordine non obſervar' 
k fiat diftriRtio per oyes, 8& ſunt quz ad minus dawaum diftringantur animaliz 
- otioſa ; Item-ordine non obſervat fi fiat difiritio per boyes, ut culturam'aufe: 

rant yel Mnpediant, cum fintaliz res & animalia otioſa quz An ad diftriio- 
nem ; Item fi ſubfit cauſa & obſeryerur ordo adhuc poreſt efſe injurioſa, & fuerit 
. nimia, & diſtriftio modum excedat in qualiber ſpecie, | 

And Fleta ſaith, Quod procommuni utilitate Communitatis Regni ighibirum 
fuer' ne quis diftringeret alium per oyes ſuas yel per ayeria ſua carucarum, quamdiy 
al.a ſufficiens diſiriAtio 1nvenin1 poſit, 7 
Diſtritiones lint ratlonabiles & non nimis graves, ©& befoze Chap- 


cer, 4+ - 
; And 


. 
et. - Ae. | OOO _— —_ +, oo” a6 tint _ 
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And Briecon ſaith, Ou 6 aſcun Viſcount eit pur malice fait prendre plus des Brit. fo.35.8& 

avers pur noſtre der, ou pur autre, que a la yailance dele det, ou fil eit priſt beaſts *33-b- 

des carues, ou motons, ou berÞis, ou veſſell, ou mounture, ou tobes, oudeins 

meſon la ou auter diftres poet troyer ſufficientment & hors de meaſon. And in 

another place he ſaith, Si aſcun diftrein auter per que gainage eſt diſturbe, &c. 29alſl. pl. 49. 

' And this agreeth with the Civill Law, Executio fieri non poteſt in boyes, Lege Executores 


aratra, alizye inſtrumenta ruſticorum quatenus alia bona habenr. & Auren. 
The Statute of W. 2. which giveth the Elegic, doth abſolutely except the wy, . cap. 18 
beaſts of the plough in theſe wozds, Excepris bobus & afris carucez, Flera lj.2, c.5 5, 


This Statute doth not extend onely to diſtreſſes betwen L o2d and fenant, Reoiſt 
but alſo to all other diſfreſſes whatſoever , as well at the Kings ſuit as at x2 a9 
the ſuit of the Subject, ſo there be other gods ſufficient ; alſotoall manner :8 E.2.acc ſur 
of executions; as well at the ſuit of the King, as of the ſubject, with the like 1*ftzr. 35.4.3. 1. 
caution as is afozeſaid. - | ke E.3.16, 17. 

Andan action upon this Statute doth lic,as well after deliverance,as befoze, ,* :7 -agm DO 
foz the cauſe ofthe diſfreining may be lawfull, and yet notwithſtanding if he F;N.s. $74.6. 
take the beaſts of the plough where he might find others, the diftreſſe is wzong- t4 El.Dy. 3: 2. 
fall. And albeif the tenant after ſuch a diſtreſſe taken pay the rent, and there: 
by affirme the cauſe of diftreſſe lawfull, notwithſtanding this doth not purge 
the offence-againff this Statute. - 1 

And the Statute is fo be conſtrued, that at the time of the diſtreſſe, ec. 29 8.3. r7. 
there muſt be other cattell ſufficient , and 1f is not materiall what was befoze 4 B. 7.8. b. 
6 after. - | 

The ULrit upon this Statute alſo ſhall be Contra pacem, & noti vi & armis, 7 E+ 3: 7: 

Now where the Statute ſpeaks of the beaſts of the plough, and notf of the 
plough it ſelf ; by the Common Law alwates uſed the plough o2 any thing be- 
longing to it was not diffreinable , ſo long as any other diſtreſſe might be 
taken. L ; 

This Statute of 5 1 H. 3. being of recozd and in pzint, J thought to tonch See Arr. ſuper 
ſpecially ſo much thereof as concerns diſtreſſes, whereof our Statute of Marle- *2*-<2P: 22: 
bridge hath freated both in the fourth,and this fifteenth Chapter. 

And it appeareth by the Mirrour, that many other beaſts and living things, wicr.c. +. 6 16. 
and other gods were not diſtreinable by the Common Law.,if there were other Vee de Name: 
gods ſufficient. As foz mozt gods, a covenable diftrefſe is not of armonr, 

02 velſell, o2 apparell, o2 jewels, ſo long as there are other ſufficient oz cove- 
nable ; noz2 of ſhep, ſaddle hozſe; beaſts of the plough , poultry , fiſh; oz ſal 
vagne, ut ſupra, 


CA FT. AFL. 
I hxresaliquis poſt mortem anteceſloris ſui infra xtatem 
etiterit, & -dominus ſuus cuſtodiam terrarum, & te- 
nementorum ſuorum habuerit, {11 dominus ille dicto hx- 
redi, cum ad legitimam ztatem pervenerit, terram ſuam 
fine placito reddere noluerit, hzres ille terram ſuam per afſi- 
ſam mortis anteceſſoris recuperabit, una cum dampnis ſuis, 
quzſuſtinuerit propter detentionem illam a tempore quo fuit 
legitime ztatis. Etfi hzres aliquis tempore mortis anteceſ: 
ſoris ſui plenz ztatis fuerit, &1lle hzres apparens ; & pro 
 hzrede cognitus & inventus fir in hereditace illa, capitalis 
dominus 
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domints eum non ejiciat, necaliquid fibi capiat, vel amo- 
veat, ſed ramen inde fimplicem ſeifinam habear pro teco- 
gnitione dominii ſui ut pro domino cognoſcatur. Er fi ca- 
pitalis dominus hujuſmodi bzredem extra ſeifinatn maliti- 
os tenear, Propter quod breve mortis anteceſſoris, yel con- 
fanguiniraris oporteat ipſum impetrare, tunc _— ſua re- 
cuperer ſicut inaſſiſa nove diſſeiſinz. De heredibus autem, 
quide domino Reye tenent in capite, {i obſervandum eſt, 
ut dominus Rex primam inde habear ſcifinam, ſicur prius 
inde habere an! REY Nec heres nec aliquis alius int here- 
ditatem illam ſe intrudat, priuſquam illam de manibus do- 
mini regis recipiat, prout hujuſmodi hareditas de manibus 
ipfius & anteceſlorum ſuorum recipi conſueverit tempoti- 
bus elapſis. Et hoc intelligatur de terris & feodis, quz ratio- 
ne ſervitii militaris, vel ſerjantiz , five juris patronatns in 
manibus domini Regis eſſe conſueverunt. Vide Prerogativs 
cap. 3. Et Glanwvil. lib. 7. cap. 9. fol. 4. 


q Si heres aliquis poſtmortem antecefforis, &c.] wyis 
Act is but a declaration of the Common Law, foz in this caſe when a M.: .- 
tn chivalry holdeth over, he is an abatoz, which is manifeſtly p:oved by this 
Abridg.aN120,b. A, Whereby tt is declared that the Aſſiſe de mord* 6th lie againſt him, 
F.N.B.196.f, MAlfoit is ſo reſolved in our bywks, wherein this diverlity is fo be obſerve, 
Glanvil.li.7.c.9. that where a man commeth to a particular effate by the a& of the party, 
orb _ there if he hold over, hc is a tenant at ſafferatice ; bat where he cometh to 
Fleta li. pw ky the particular effate by ac in Law , as the gardian in onr cafe doth, there 
10E.4.9,10, he is no tenant at ſufferance, but an abafo2. Vide 2. part of Inftir, ſeA. 46r. 
per Curiam. And yet foz the benefit of the heir to ſome purpoſe, the poſſeſſion of the 
8 E.3.63. on gardian is the actuall ſeiſin of the heir, fo2 if the gardian be onfted, and he 
5XE. 3-4 86. dilleifed, he ſhall have an Aſiſe, as it is holden in 2 E, 4. 5. b. 
12a. p. 21, * Jf a woman bzing a Writ of Dower againff a gardian, and recover with- 
x3 E.z. tic. Aſliſe out title, the heir ſhall have an Aiſe of Mord' at his full age at the Common 
om93" mg.g pe Law, notwithſtanding the poſfeffion of the gardtan, 
= | fi heres aliquis tempore mortis anteceſſoris plenx 
H.8. Br.tir. ren” Xtatis fuerit. J This is the ſecond clauſe of this Chapfer, and is als a 
, \ojunce15-  rehearfaltofthe Common Lain, 


2E,;.f0.20. | 
Glanel q Simplicem ſeifinam habcat pro recognitione dominii 
Bn$7). Tui, ut prodomino cognoſcatur.] This is mieriicd of the jay 
. Flora ment of relief, whereby he putteth the Lozd in ſeiſin, and doth acknowledge 
hine foz his Lo2d, ſs as of ancient ftkme , andin anctert boks, retief is cafted 

fumples ſeifind» | : 

q Etficapitalis dominus hujuſmodi hzredis.7 xyis is t 

thivd clauſe, and ts evident, " JT 4 


4 Dc harcditatibus autem quz de domino Rege tener 


ru 


UMI 
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rur in cap. &c.] This is the fourth clauſe of this Chapter, and is alſo a 
rchearſall of the Common Law, in which clauſe are theſe wozds, Sicur prius in- 
de habere conſuevir, and theſe wozds, prout hujuſmodi hzreditas de manibus ipſius 
& anceceſſorum ſuorum recipi conſueverit. | 

Ur dominus Rexprimanyinde habeat ſeilinam, ficur 


rius habere conſuevit.) pote in the fozmer clauſe concerning the te- 
nure of ſubjects, the Lozds ſhould have fimplicem ſeifinam, i. relevium: ut in 
this clauſe Where the tenure is of the King in capice, and his tenant dieth, 
his heir of full age, he ſaith nof that he thall have fmplicem ſeifinam , but 
primam liberam ſeifinam , Whereof pou may read at large in Scamford Pre- 


rog. I. b. 


q Priuſquam illam de manibus domini Regis recipiar. ] 

That is, befoze ye ſuefh his livery out of the Kings hands, albett he be of ſull 

age at the death of his anceffer, whereof you may read af large in Stamford, 

ubi ſupra. | 
E Er hoc intelligatur de terris & feodis quz ratione ſervi- Prerog.regis «: x 


tl militaris, Cc. ie Servitii milicaris in capite, ſerjantis, L magne ſerjanciz, 
five jurss patronatrs, 1. fundationis Epiſcopatuum, Monalteriorum, &c. 


CAP. XVII. 


| | * prey eſt inſuper, quod 1 terra quz tenetur ih So- 
cagio, ſitin cuſtodia parent hered', eo quod hxres in- 
fra #tatem exctiterit , cuſtod* illi vaſtum facere non poſſunt, 
nec yenditionem riec aliquam deſtrutionem de hzredirate 
illa, ſed falvo cam cuſtodiant ad opus di&ti heredis, ita . 
quod cum ad legitimam #tatem pervenerit, fibi reſpon- 
deant de cxit' ditz hereditatis, per legalem computatio- 
nem , falyis ipſis cuſtodibus rationabilibus mifis ſtits. Nec 
ctiam poſſunt dif cuſtodes maritagium di&ti heredis dare 
vel vendere, niſi ad commodum dicti hzredis : ſed paren- 
tes diQti haredis propinquiores , qui hujuſmodi cuſtodi- 
am-habuerint, a toto temporeillo a quo brevianon conce- 
duntur implacitandi, hujuſmodi cuſtodias habeanc ad con- 
modum hxredum, ut prxdictum eſt; fine vaſto, vel exilio, 
_ veldeſtruRtione facienda, 


T Vaſtum facere non poſſunt:] The heir within age ſhall have vu 0 
an action of Walt againſt the gardian in ſvcage, but he ſhall not be puniſhed :3 5.wat 9. 


foz waſt made by frangers. F. N.B.59.g. - 
' Vide Mag.Ch. c.4. 


7 Cumad legitimam ztatem pervenerit,ftbi reſpondeant.] & lou. c.5 
This ſecond clauſe is a declaration of the Common Law : The lawfull age 5 ol 
| Se 


UMI 


Glanv.li.9, c.10, 
Flera li. 1.Cap. 43+ 


Britton) fo, 4. 


Vide hic C, 24+ 
Brit, f0.4. 

Glany. li-9. C.11. 
10 E, 3.fol.g. 

2 H.4.24. 8 Ha. 
16, 11H,4.8. 


Britt, fo.x.cap. &o 
Fleta li,1-CaPp, 43+ 
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of the heir-of a tenant in ſocage is the age of 14. years, and at that age he thall 
have an action of Account againſt his gardian ;. all which you may readat large 
in the firft part of the Inſtirutes, fa. 104. D& allothere the, (everall ages of 
men and women. | | 44 | 


4 Nec etiam poſſunt diti cuftodes maritagium dicti 
hzredisdare, &c.] This is the third clauſe of this Ac, in affirmance 
alſo of the Common Law. Vide the firlt part of the Infticutes foz this-clauſe, 
ſeR, 124- aj | Go EE 
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Ullus Eſcactor, vel Inquiſitor, aut Juſticiar* ad afſiſas 

aliquas ſpecialiter capiendas afſignatus , vel.ad quere- 
las aliquas audiendum & rerminandum, de cxtero habeant 
poteſtatem aliquam amerciandi pro defalta communis ſum. 
monitionis, niſi capitales Juſticiarii , vel Juſtic itinerantes 
in itineribus ſuis. 


T Inquiſitor.) enquiroz, that is to ſay, Sheriff, Cozoner ſuper vifum 
corporis, 92 the like, that have power to enquire in cerfain caſes, 

Lhe miſchief befoze this Statute was,. that the Eſchaetoz, Sheriff, Cozo- 
ner, ſpectall Juffices of Aſſiſe, and Juffices of Oierand Terminer, -in ſpectall 
caſes (Whom Bricton calls ſimple Enquiro2s) wouldupon the common ſum 
mons amerce ſuch ag made default. Pow this Statute takes away their power 
to amerce, Nullus, &c. habeant poteſtatem amerciandi pro defalta. . 

But this extendeth not to Sheriffs in their Tourns, no2 to Stewards in 
L eets, notwithſtanding that they be Jnquirozs;foz that they deal with common 
nuſances, 02 matters concerning the publique, and not in pzivate cauſes, and 
therefcze are not reſtrained by this Statute. 


q Niſfi capitales Juſticiarii, vel Juſfticiarii irinerantes. ] 
That is, Juſtices of generall Aſiſes , whoſe authozity increaſing by divers 
Ads of Parliament, and coming twice every year,where the Juffices in Cire 
came but from ſeven years to ſeven years, the authozity of Juſtices in Eire by 
little an little vaniſhed. | F 

 Soas if anyamerciament is to be made foz-default upon common ſummons, 
upon due certificate made thereof to the Juſtices of Aſſiſe (here called Capice- 
les Julticiari, in reſpec that ſpeciall Juſtices of Aſſiſegvere named befoze)they 
may amerce upon ſach defaults, but the Eſcheato2 dealing vircute officii, did 
after this Dfatute certifie the defaults into the Exchequer, and there was the 
amerciament impoſed; which is wozthy of obſervation. | 
And this expoſition agreeth with Briccon, who wzofte ſon after this Statute, 
(& contemporanea expoſitio eſt fortiflima in lege ) and ſaith, Er ceux que ayoient 
eftre ſummons, & ne ylendront a cels enqueſts des coroners, yolons 9 ils ſojent in 
noſtre mercie, a la yvenuedenous Juſtices as primiers affiſes en cel countie, fitiel 
defaults troyant enctres en rol de Coroner. Iffint que nous Coroners, ne nous Eſchea- 
tors, re fimples Enquirors,ne eient poer de nulluy amercier pur null defaute. 


CAP. 


Cap. 19. NL arlebridpe, 


CAP. XIX. 


E Eſfoniis autem proviſum eſt, quod in Comutaty, 
D Hindred', aut in curia Baronis, vel aliis curiis, nultus 
habeart neceſſe jutate pro efſonio Tao Warrantizando. 7 ide 
Glanv. lib. 1. cap.12. fol.4. ” p24 


4By the ozder of the Common Law, foz that Eſoins which were firft inſt 
tuted upon jul and neceſſary caufe, ſhould not be uſcd upon feigned canſes foz 
delay; he that caſt the efſoin ought to be ſwozn, that the cauſe thereof was juſt 
and true, and this held in all the five Eſſoins befoze mentioned Cap. t 2. and 
this appeareth in Glanvillz Efſoniatur probabit quodlibet eflonium jure jurando 
propria & unica manu, &c. ut yet at the Common Law an oath was not- al- 
wates required.in that caſe ; Non autem ormnes efſoniatores ad diem recipiend' 
afidabunt, ſed illi rantum qui ſunt Baronibus inferiores, Barones yero & Baroniſſz 
.& corum ſuperiores, ficut Comites & eorum Actornart' non afhdabuat, ſed plegios 
invenient, &c. Ratio yero hujus diverficatis calis cfſe poteſt, quod ira nobiles & digne 
perſon in Warrantizatione efſonii non per ſe jurabunt; ſed per procuratozes, ſcilicer 
' plegios ſuos, &c. And herewith agreth other ancient Authozs. 


< De eſloniis.] This Ac ſpeaketh generally of xNoins; and yet it is 
particularly to be underffod of one of the five eſſoins,and that is,of the common 
effoin De malo veniendi, ſoas in the efſoin De ſervice le Roy, and the reſt; he 
that calf the eſoin muſt be fill ſwozn; and this Law hath ben thas inferpze- 
ted foz two reaſons. x- Foz that in the effoin De ſervice le Roy, and thereft, 
the delay is great, viz. a year and a day, #c- and therefoze thoſe eſſoins ought 
to be moze pzeciſely pzoved. 2. Ad ea quz frequentius accidunc juri adaptan- 
tur : In thoſe daies thoſe other eſſoins were very rare, and therefozo the Juv- 
ges of the Law, that ever hated delates, interpzeted this Ac to ertend to con- 
mon sfſoins onely, that had the leaſt delay in it, ; 


q Velinaliis curiis.) Theſe general wozds are inferpzeted fo er- 
tendfo the Kings Courts of Recozd at Weſtminſter, and other Courts of Re- 
co2d, although the Ac beginneth with inferiour Courts, as if is manifeſt by 
common experience ; And the cauſe is; fo2 that otherwiſe theſe general wozds 
ſhould be void, foz if cannot accozding to the general rule ertend to inferiour 
Conrts ; foz none be moze” inferiour oz lower then theſe that be particularly 
named, and ſo note a juſt exception ont of the general rule, 


q Warrantizands.] Eſt autem Warrancizare,jurare quod ira detentus 
fuit zgricudine in veniendo verſus curiam quod yenire non potuic, This was the 
Dathof him that call the eſſoin at the Common Law befoze this Ad; 
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Fleta lib-E, ca.r9; 


Vide bic. ca.2t 
& 13. Glany.l. i, 
ca.12, Brag. li,g, 
fol.35t, 352. 
Flera li. 6. cap 19; 
Britton fol.2 $2. 
CapcI22;... 


See the third part 
of the Inſtitutes, 
Cap. Ierjury, 


12 H.a4.14; 
2E.4.16.l. 5 Eq: 
70. Vide Glac, 
cap.8. 


i: H.4.24. per] 
Hankford, Fletg 
lib.6. cap.10, 


Lib.2. fol.46, Les 
velquede Cant. 
Caſe. Vide hic 
cap.38. W.,1.ca.3. 
15226, 


Bral.q. fo;zf 3; 
13 Hig 5,24; 


Dier 9 Eliz.263. 


Britton fol.59. 


Regiſt, fol.z 5. 


Marlebridge. Cap-20, 


EXP. XX 


Ullus de- cxtero (excepto Domino Rege) teneat pla- 

N tum incuria ſua de fllo judicio facto in Curia tenen- 

tium ſuorum; quia hujuſmodi placita ſpecialiter ſpeRtant 
ad Coronam & dignitatem Domini Regis, 


Wekoze the making of this Statute, if a falſe judgement had been given ina 
Court Baron, this ſhould have been redzefſed in the Court Baron of the Log 
nert above him, and ſo upward of the Lozds Paramount, which. both was an 
occaſion of long delaies, and the King had alſo-many times p2ejudice thereby, 
foz that thoſe baſe Courts could aſſeſſe no fine oz amerciament fo the King; 
which is lo fo be underffood, that ifthe next immediate Beſn had no Court By 
ron, the falſe Judgement could not be redzefſed in the Court of the Lozd next 
above, fo2 default of paivity, but then the falſe judgement was fo be redzeffedin 
the'Court of Conmon Pleas, o2 befoze the Juffices an Eyze ; Pereby ſhall ap 
pear, how necefſary it is to know what the Common Law was befoze the mg 
king of any, and eſpecially of this Statute, foz without that this Ad conly 
not be underffod. | FE 

Mhis A conliffeth on two bzanches, the fir is negative, the other affir, 


x. That none fromhencefozth (ercept the King) ſhall hold plea in his Court 
of falſe jtidgement in the Court ofhis Tenants. 

Pereby is implied that by the Common aw, the falſe judgement in a Cot 
Waron was fo be redzeled in the Courts of the X o2ds above. 72 

2. The affirmative is, becauſe ſnch-pleas of falſe juvgement) ſpecially by 
long to the Crown and dignity of our Lo2d the King ; this 1s a reaſon of the 
taking away of the juriſdiction of the ſuperiour Lo2ds : And the effect of the 
reaſon is this, that in ſuch pzoceedings,many times fines and amerciamentst 
the King Were fo be impoſed, which did belong fo the Kings Crown and Dig- 
nity, that is, tothe Kings Courts of Recozd, arid not to inferivar Courts 
1920s, that werenot of Reco2d ; And-belides, if the judgement were reverſe 
in the Lo2ds Courf,ths ſuffo2sthat gave the falſe judgement were t6 be amer 
ciedfothe King,which the mferiour Court could not doe. | | 

And fo2 that at the Common Law.,foz vefanlt of Courts of fuperionr Lo2ve, 
the falſe judgement was tobe redzefed inthe Court of Common Pleas, there 
foze though the wozds be excepto Domino Rege,and hujuſmodi placita ſpe&tant at 
Coronam & Dignitatem Domini Regis, Which might give a countenance to the 
Kings Conrf, Coram Rege, yet this Statute taketh away no furifdiction from 
the Courf of Common Pleas, that it had befoze this Dtatute. And this doth 
Britcon, Who w2ote ſon after this Statnte, grounding himſelf upon this At, 
notably erpzelſle in theſe wozds : 

Er fi faux judgement, ou faux Proces ſoit troye in le Record, & la parol ſoic 
in Counte, de ceo ne yoilons nous my que le viſc* ne les ſniters cient conur 
ſans : mes plein ſoy, que greye ſe ſentira, 8 face yener le Proces & le Record de- 
yant nous Juſtices in Banke, 8 illonques ſoit redrefle le error fi poienc iffint 


trove. : | 
And the Rule in the Regiſter is, | 
Si faux Judgement ſoit done ea County, Court Baron, ou auter Court nient en- 
franchiſe, (1, nient de Record) que ont conuſans de plea, celuy -contre que Judge- 
ment elt done poet ayer breye de recorder la parole deyant Juſtices in Baoke ou 
io 
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in Eire, Et ceſt rule extend auxi bien in autre breye, come in breve de droic, & la ou 
}a parole eſt per breye, ou ſans breve. | 
And now the-Juffices in Eyze being (as hath ben ſaid) wozn out, the ozigi- regia. ubi ſupra, 
nal Writ of falſe Judgement is returnable Coram Juſiciariis noſtris apud 
Weſtm'; Which are the Juſfices of the Court of Common Pleas, 


—_— i P 


CAP. XXI. 


DR eſt etiam, quod f1 averia alicujus capiantnr, & Slanv. li12-c.12, 


Is. Mirror c.2, 


injuſte detineantur, Vicecomes poſt querimoniam inde $ :6. Ele lib.z. 
ſibi fatam, ea fine impedimento vel contradiQone ejus viie © rm 
qui di&a averia ceperit, deliberare poſlit, 1 extra liberrates 
capta fuerint. Et f1 infra libertates capta fuerint hujuſmodi 
averia, & balivi libertatis ca deliberare noluerint, tunc 
Vicecom' pro defe&tu ipſorum balivorum ea faciat dceli- 


berarl. 


._ The a_ befoze this Sfatute were firff when a mans beaſts o2 other +; 14.6. cic. re 
gods were vitrained and ampoimnded, the owner of the gods had no remedy but torn. del Viſc.19. 
Writ of Replevin, by which delay the beaTs oz other gods were long de- Pier Mich. 7 & 8 
tained from the owner to his great lofſe aud damage. Eliz.246, 
- Þecondly, when the beaſts 02 other gods were difrained and impounded OP ECT 
within any liberty that had return of Writs, the Sheri was dziven to make Fx, x. v.58. b.. 
g Warrant to the Wayly of the Liberfy fo make deliverance,and that weought 
yay day, foz at the Conunon Law he could not enter info the liberty in 
\ £, - 

Athird miſchief was when the difrefſe was taken ont of the liberfy and im- 
oy within ; Now this Statute doth apply cures to all theſe thag wil- 
thieks. 


T Poſt querimoniam inde ſibi faQ”*,8&c.] That is, the Shes Mirrorc.4.$ 16. 
riff upon a pleint made unto him without Writ may either by pargl, 82 by pzg- 3 £-4.14- 9 E-4- 


"rept commandſhis ayly to deliver them, that is, to make Keplevin of them, 45:14 027-5, 


and by theſe no2Ds poſt querimoniam {ib fa&', the ShertE May fake a pleint gut , 3. E.N.B. 69. 
af the * County Conrt, and make Replevin p2eſently (which he ought to enter Firſt part of the 
ln the County Court) foz it ſhould be inconvenicut, and again@ the ſcope of Infticures, ſe&. 
this Dtatute, that the owner foz whoſe benefit the Dtatute was made, ſhould 29 237: 
_ _ beafts till the nert County Court, which is holzen from moneth ** = +55: 

moneth. 

And in a Replevin by pleint, the Sheriff map hold pleain þis County Court 
although the value be of 20 1.02 above, by fozce of this Statute, but in other 
Actions he ſhall hold plea under 40 s. | 
_ The uſage of the County of Northampton is, that in the abſence of the @he- _ 
riffs 2Bayly the Frankpledge may make deliverance : Note this. 30 E. 3.23 

If J.$. be Sheriff, and the diſtreſſe.was taken by him, the Writ 02 pleint 
Hall be in common fozm,naming theSheriff by his chziſten name andſaragme, Regilt.81. b, 
_ do and not que cu ipſe cepiſti, and the Sheriff in that caſe aught to 

| nee. 


T 3 h q Et 


F.N.B.73b. Reg, 
Orig. :2H.7.8,9, 


Regiſt.82,8379» 
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C Et 1 infra libertates, &c. balivi libertatis ea deliberare 


_ noluerint.] Hereby it appeareth that when the diſtreſſe is taken and im; 

pounded within a Liberty that hath return of Writs, whether the matter be. 
befoze the Sheriff by Writ oz by pleinf, the Sheriff ought to make a War 
rant to.the 1Bailiff of the liberty to make deliverance ; whereunto if he makg 
no anſwer, oz return that he will make no deliverance, oz the like, the She- 
riff may by fo2ce of this Dtatute, and the Statute of W.r. enfer info the lt- 
berty, and make deliverancs; and herewith agreth Flea. 

Er f& baliyus alicujus habentis libertarem recorn* breviumzpoſtque Vicecom!' fibi 
przcept' Reg”, vel aliud mandatum ex officio ſuo dependens,averia, ut prxdictum eft, 
detentz non deliberet, Vicecom* extunc haber ingrefſum, & faciat quod ſuum 
=, % Et eodem modo fiat deliberatio licer fine breyi ſuſcepta ſecuritate de pro- 

vendo, &c, DE. | LR &: 
"Ind if the diffreſſe be taken without the franchiſe, and impounded withih, 
the Sheriff may upon pleint made,pzeſently enter and make deliverance(with- 
out-any pzecept to the Baily of the Liberty) fo2 the Statute p2ovideth that he 
tall replevy, Si excra libertates capta fuer',& & infra libertates capta fuerint hujuſ. 
modi ayeria, &c, ©9 as there is no p2ecept fo be.direted to the Waily of the 
Liberty, but where the diftreſſe was taken within the Liberty ; and where the 
viſkreſe was taken out of the Liberty, there by the expzeſſe wozds of the Ota; 
tute the Sheriffe may-enter and make deliverance pzelently. - "2 


C Sine impedimento, &c.] g man by D&d makes a leaſe fo2 years, 
reſerving a rent with a clauſe of diſtreſſe, and to detain the diſtreſſe againſ 
gages and pledges until gre be made, yet the Sheriff, oz aily of the Liberty 
as the caſe requires, ought to make deliverance of ſuch a diftrefſe. | 

- Note the o2tginal Writ of Replee' is in nature of a Juſtictes, and 1s not re 
furnable ; and in a Jufticies no conufance can be demanded, becauſe none can 
demand conuſance but he that hath a Court of Recozd, and of a plea in a Court 
of Recozd; but the County Court, though the plea be Holden therein by 
a Juſticies the Kings Writ, yet 1s it no Court of Reco2d, fo2 of a judgement 
therein there lteth a Writ of falſe Judgement, and not a Writ of Erroz: 
Alſo if the Sheriff ſhould grant the conuſance, he could not award. a reſun- 
on and the Lo2d of the Franchiſe can demand no connſance in a Re 

And pet divers Lo2ds of Yundzeds and Court Barons have power to hold 
plea De yetito namio, in old Boks called De. vee : fo2 the better underſtanding 
of this Aa, and of divers ancient Ads of Parkiament, Boks, and Recozds, if 
is god fo know what the genuine ſenſe of yeticum namium tis, wherein many 
have erred. Namium fignifieth a taking, oz diſtreſſe, and veticum ts fozbidden, 
and p2operly it fignifieth when the Baily of the Lo2d diftraineth beaſts 8; 
gods,and the Lo2d fozbiddeth his Waily ts deliver them when the Sheriff comss 
to replevy them, and to that end to d2ive them to places unknown, oz fo take 
ſich a courſe as they ſhould not be replevied : But it is alſo called a diſtrefle, 

that is fozbidden,veritum namium, When without any wo2ds they are eloigned, 0; 
ſo handled by a fo2bidden courſe as they cannot be replevied, fo2 then they are 
fozbidden in Law to be replevied. | 

Now by this it appeareth how they erre, that take it, that beaſts o2 gods 
taken in Wichernam ſhould be beaſts o2 gods taken in yetito namio, fo2 ve- 
titum namium, 02 yericum namil ts unlawful, fo2 whether the diſtreſſe were 
lawfully taken oz no, yet the fo2bidding of them againſt gages and pledges tobe 
replevied, out of queſtion is unlawful. But the beaſts in Withernam are law 
fully taken by authozity of Law, in lieu of thoſe that were diſtrained and fo 
bidden to be replevied, and the Writ oz p2ecept of Withernam reciteth, Quod 
am jy przdi& B. ayeria przdi&t A, cepit, & in Comit' tuo ea fugayir, &c, per 
quod ea eidem A, replegiare non potuili1, nos malitiz ipfius B. obyiare an” in 
ac 
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hac parte,cibi przcipimus quod averia przdi&' B, in baliya tua cap' in Withernam, 
& ea detineas donec eidem A. ayeria ſua prxdia* ſecundum legem & conſuetudinem 
Regni noftri replegiar' poſſ1s, &c. ©9 as the taking in Withernam is a lawful 
taking by authozity of Law, and therefoze cannot be termed a taking fozbid- 
den, foz that it is expzeſly commanded fo be done : andfthis agreeth with our old 
Boks. Yereof Bcaton ſaith, Si autem averia capiantur per ſervientem, Domini prag, li.z.158. 
(fine judicio curiz) & poſtea perita fuerint ab iplo Domino, cum preſens fueric, & 255.b. 157.4. 
ipſe ez vetuerir per yadium & plegium, urerque tenebirur, ut viderur, unus de capti- {8.6.Wirhernam. 
one, & alter de yetito namioz & licer Dominus ipſe adyocayerit captionem ſervi= 
encis, ſeryientem non liberat, ſed onerat ſelpſum, & vterque tenetur de faſto ſer- 
yientls, ſeryiens quia cepit, & Dominus dupliciterz quia adyocat faftum ſeryientis; 
& quia vetat. Item ſunt qui dicunt, quod non. tenerur quis: reſpondere de; yetitoz 
ancequam convincatur captio injufta : ad quod dico, quamyis captio juſta, yel inju- 
ſta, tamen ve:icum ſemper erit injuſtum. | | 
And in \W.2, Placica de vetico namio is infended a power fo hold plea of W.z. cap.:. 
taking of diſfreſſes, and fozbidding of them to be replevied, as clearly appeareth 
by tho woz2ds of thaf Act, and cannot be intended of Pleas of Withernam. ; 
' De vee ſont 2. manners, lun quant un yee yive naam,&c. contre gapes & pled. Mirrorca.z. $16) 
6 ſuffilant, lauter quant lun ne ſuffer my ſoy eſtre diftrein a droic : & lun & lau- SORRY 


ter ſont perſonel treſpaſſes contre 1a peace, _ 
ha is an old French wozd, and 1s as much fo ſay as yeticus; 02 fo2- 
ldden. 
Naam neſt autre choſe que reaſonable diſtreſſe; It cometh of the ®aron wozd 
zemmen, 02 nammen, to take hold on, o2 diſtrein, whereof comes namium, i. ca- 
ptio, and ſo veticum namium fignifieth in Law a dtffrefſe 02 taking fozbidden 
_ fo be replevied. | PT oe 
Now ſeing Wichernam Hafh been menttoned, you ſhall finde that the frue 
ſenſe ofthe wozd ts a p2wf of the afozeſaid matter, fo2 it is compounded of two 
old Saron wozds, viz. Weder, Which common ſpe&ch hath turned to Oder, oz 
other ; arid Naam, that ſignifieth, as hath ben ſatd, a caption, o2 taking, and 
therefoze is as much as a faking, o2 a- repziſal of other gods in lieu of theni 
that were fozmerly taken and eloigned o2 withholden : and this is Capere inWi- 
thernam', whereof the Regiſter ſpeaketh and well expoundeth, which now you 
ſe clearly is juſt and lawful. | ps 
© And therefoze one ſpeaking of Withernam, and condemning the afozeſaid x ambard verbs 
erroz,ſaith, Verum maximam mihi admirationem moyet introduQta nominis depra- Withernam. 
 vatio, quz Withernam vetitum (cum potius iteratnm fonat) namium dicit. 
* Attd albeit the pilfrefſe were lawful, yet by matter Ex poſt faRo it may be F.N.p. 89.n. 
called Vetitum namium, a wzongful taking ; foz when (foz example) he that Regiſt. Vide | 
diltreineth them eloigneth them, ſo as they cannot be replevied, the owner Bro& ubi ſupra: 
Hall have an Action of Treſpaſſe, Quare vi & armis averia ipſius A. cepit, & ea 
ad loca ignota fugayir, ita quod ayeria illa cidem A. ſecundum legem & conſuery- 
dinem Regni noſtri replegiand* inyeniri non poterint ; whereby it appeareth, that 
by the matter ſubſequent, the firft diſfrefſe is in this ſenſe, and fo this ef- 


fect, termed unlawful. | 
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CFP. - X85 
A. TUllus de cxtero poſſit diftringere libere tenentes ſuos 


L N ad reſpondendum delibero tenemento ſuo, nec de ali- 
quibus ad liberum tenementnm ſuum ſpeRantibus, nec ju- 
rare faciat libere tenentes ſuos contra voluntatem ſuam, quia 


hocnnllus facere poteſt ſine prxcepto domini Regis, 


15 R.z. Cap. 2. 
16 R.2.C8P.2- 


Roc aTPes: This Act is confirmed and enlarged by the Statute of x5 and16R.2. 
SOTY” - Abekvze this Statute, Lozds would diltrain their fre tenants to rome and 
of thew the Deeds, ſpecially the oziginal Deed, Whereby they might know by 
what rent andſervices the fenancy was holden of them, andobliquely many 
times peruſing the Deeds, (which are the ſecrets and ſinews dfa mans land) 
b2zought in queſtion the fitle of the free-hold it ſelf, Another miſchief was, 
that the Lozds of Court Barone, Yund2eds, xc. where the ſuifo2s were Jud» 
ges, would conffrain them to ſwear betwen party and party, both which mil 
chiefs are taken-away by two ſeveral bzanches of this A. 


T Ad liberum tenementum fuum ſpe&tantibus.)] wy ther 
wozds are intended the Charters oz tenure of their lands, fo2 they doe pzoperly 
belong fo the freehold ; and if the freeholder be diſtrained contrary to the;pur» 
view -of this Statute, he ſhall havea Writ of P2ohibition grounded upon his 
Ait, Cum de communi confilio regni noſtri Angliz ſatutum fit, quod nullus di- 
Rringere poſſit libere tenentes ſuos ad reſpondendum de libero tenemento ſuo, nec 
de aliquibus ed liberum tenementum ſuum ſpetantibus, 8c, Tibi precipimus quod 

: non diſtringas ad reſpondendum 8c. : 

Regiſt,171. Anid'it appeareth by the Regiſter, that this Ait doth bindthe King, foz there 
isa Writ directed to'fheKings'Baſlfffs ofhis Bannoz of N. the wazds whetre- 
of be, Vobis przcipimus, quod non diſtriggatis A. and.reſpondendum coram yo- 
bisincuria noftra.przdi&' de libero tenem'” fuo, nec de aliguibus ad liberum rene- 
mentum fur reSancbus Andif the Kings Bailtff doth not obey fhis'Wrtt, 
te _ all Have an aftachment againli him, which -alſo appears in the 

egiter, 


27 afip. 6.20. T Nec jurare faciat libere tenentes.] This is to be underffad 
2 NÞ15. befwien party and patty ; but to enquire'foz the Lo2d of all the articles belony/ 
ing to the Tourt 1Baron oz Yundzed, they may be ſwozn, and ſo are the 'boks 
tobe underftod, Pereof -you may reade-a notable Kecozd in 14 E. x. in Bat- 


CO, QC. 
M.14 E.x.rotug. Gilbertus de Pincebek & Richardws filius Guilielmi de Spalding im- 
Lincoln, placitaver” Priorem de Spalding pro eo quod cum ſint liberi homines, & 


terras & tenementa ſua tenent libert, ipſe Prior diſtringit eos ad corpt- 
rale ſacramentum preſtand' fibi ſine precepto Regs, contra legem & con- 
* That is this ſuet regnt Regis, & contra * prohibitionem, ec, Prior dicit quod habet li- 
— bertatem & regalitatem, quod fi quis captus furrit cum latrocinio, quid 
ipſe per Balivos ſuos in Curia ſua inde habet cogn', Et quod ſuper capti- 


- 


ad ret veritatens inde inquirend' preftarent ſacramentum, qui illud facere 
A frecholder re="= yecuſarunt, unde dic quod per A Curie pred” furrunt iþſ1 di- 
f 


ful . . 3 .* 3 $2 . 
fore Lords ſtritti propter contemptum pre @ Fudic'. Et quiain caſu hujuſwodi 
l;bet 


onem furis cum mannopere dittum fuit dittis Gilberto & Richardo, quod 


am ce ﬀ_c,T” 


A__ Aa nn => 
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liber homo in curia domini ſui corporale debet ſacramentim. praftare, ſi 
per —— ejuſdem curiz ad hoc eleitus fuerit, & idem Gilbertus The euttoms 6 
& Richardus non poſſunt dedicere, quin per conſuetid' tjuſdem curia 4d tm Cove. 
' bujuſmodi corporale ſacramentuin elect foerant Conhdet of eſt, quod Pri- 
or ſine die, & hab return” averiorum, & ipfi Guilielmi & Richards in mi- 
ſericordia, | 
ſ 13ut in the Leet oz Tourn, the ſuitozs may be compelled to be ſwozn as well +. 
foz the King, as between party and party; fo2 they are not libere tenentes, as p03 
this Statute ſpeaketh, in reſpec of tenure, but doe their ſuit in refpec of refi- 
ance : Alſo the Lets andTourns are the Courts of the King and of Recg2d ; 
and the Court Baron and Yundzed Court of other Lozds are not Courts of 
Reco2d. | | 
The rule of Law ts, that whenſoever any man Hath any thing of common xz H.7.8:5; 
right and by courſe of Law, the ſame may well be enlarged by euftomeand pze- 
ſcription ; as the Lozd of a Bannoz that hath a Court Baron, of common right 
and by courſe of Law all pleas therein are determinable by wager of Law, 
and yct by pzeſcription the Lozb may pzeſcribe fo determine them by Jury, Kecid,151, b; 
And this bzanch doth binde the King in his Courf Baron, Pundzed oz County 
Court; =o : . : 
Df both theſe articles BraRon ſaith thus, Non poteſt aliquis Baro, Vice- BraRli.z. fo.106; 
comes, vel alius de liberis cenementis coguoſcere, nec tenens tenetur reſpondere fine 
:£cepto vel warranto domint Regis, nec ctiam poſſunt aliquem ad ſacramentum 
ine Warranto compellere, G1 ER 
Jna Writ of Right patent directed fo theLo2d of the Mannoz, plea ſhall Glany.li.ra, c.2; 
be holden of freehold, and the Court in that caſe may give an oath, foz there ig 3- *c. Brad.li.5: 
the Kings Writ of Precipe quod reddat, Which is przceptum domini- Regis: RE = "Yp2 
Df this you ſhall reade plentifully in our old 15wks, and it p;operly belongeth <. ;. Regiſt. 64. 
fo another Treatiſe. And note theſe wozds in our Ad, Sine przcepro Domini F.N.B; fo.i. ; 
Reis, doe referre to both clauſes. | | ITC os, 


* 
ms. Ry 


C AP. XXIIL 


Y Roviſum eſtetiam, quod fi balivi, qui compoturn ſuuni 

| dominis ſuis reddere tenentur, ſe ſubtraxerint, & terias 
vel tenementa non haþbuerint, per quz diſtringj poſſunt, tunc 
per eorum corpora atrachientur, ira quod vicecomes in cu- 
jus baliva inveniantur, eos venire faciat ad compotam ſuuni 


reddend”. 


The miſchief befoze this Statute was, as it appeareth by the letter thereof, 
that the laſf P2oces inan Action of Accompt was Diſtreſſe infinite, and the 
accompfants ſeking ſubterfuges did withdzaw themſclves and become ww- 
grant, flying to-ſecret places, ſometimes in fozein Counties, andhad no lanys 
02 tenements whereby they might be diſtratned, fo as the Lozds were in a 
manner remedileſſe. Repift. 55:1 56; 

This Act doth give to the Lo2d a Writ of Accqunt, founded upon this #tas FN. 8. 1x5. k: 
tute, which of the wozds of the Writ is called a Monſtrayit de compoto, and Fleaali.z: c.64., 
beginneth thus ; MonRravic nobis A, quad cum B. balivus ſuus, &c. Df which Þcir-f9.163.b. _ 
Writ you may reade in the Regitter, in Flera, and other ancient Boks and uct 94 
6020s, and licth in any County where the accomptant may be found. - Batini) — = 
C Baliyi; 


144 


Britton ubi ſup. 


Marlebridge. Cap.24. - 


C_Balivi.] This Statute ertends not onely to 1Bailiffes acco2ding to 


x7 E.2.-Proc.203+ the letter, but to gardians in ſocage, receivers, and other accountants : Bat 


3$E.2. aVOW-2 20+ 
17 E.3:59- 


W. 2. cap.1t. 


Regiſt. 136. 
E-N.B. 11% 


the Statute of W. 2.c.1 1. extends onely to Batliffs and recetvers, and nt toa 
gardian in ſocage ; foz. a Capias lieth againft him by this @fatute, but no Ext- 


ent bythe Statute ofW.2. _ _ ED © 
; And where ſome have ſuppoſed that the Statute of W.z. which giveth Pze- 


ces of Utlagary in an Action of Account, hath taken away either the cffec o; 
the uſe of this Act,the contrary appeareth in that caſe, andin other caſes in our 
1Boks, as hereafter ſhall appear. 


« Etterras & tenementa non habuerint.] Jtthe accomptants 
have any lands o2 tenements whereby they might be diſkrained, though it be 
not to the value of the account, yet it ſufficeth to erempt them out of this 
Statute, but they muſt have lands and tenements foz term of life at the leaff, 
and ſo is this Act to be underſtood. 

Foz pzof whereof; After this Statute,and after the ſaid Statute of W,2.cap, 
x1, viz. itt 4 E.2, one bzought a Urit of Monſtravit de compoto upon this Sta- 
tute, and counted that he was his receiver of C. 1. ec. In which Action four 
points were reſolved. 1. That our @fatute ertendeth to a recerver as well 
as fo a Wailiff. 2, That if the Accountant hath any lands oz tenements, 
though they be nof ſufficient to render the account, yet he is exempted out of 
the Statute. 3+ By theſe wozds [Lands and Tenements) is infended an 
eſtate of freehold ; and therefoze where it was there found that the accountant 
had a houſe of the yearly value of vi.s, in the right of his wife, who had the in 
heritance thereof, but foz that it was the freehold of his wife, andnot his free 
hold, it was adjudged no ſufficiency within the tatute. 4. Laflly, it was re, 

: ſolved, that if the husband had ifſne by his wife, ſo as he had a franktenement 
foz his life, he had been exempted out of the Statute. Andthe like caſe was tg 


66.1, brevego6. 6 E-2. in caſe of areceiver, and many other authozittes and recozds there be ty 
17 E.z.Proc,203. that effec, whereby it appeareth that both this Ac hath ſtill his ——_— that 


17 E.3-59- 
FE. N. B. 11s. 


Flera li.2. ca.64. 
Britton ubi ſup. 


F.N.B. 118. 


Regiſt. I 36,1 37* 


Regiſt.1 37+ 


Se the Stare of JJ Tem firmarii tempore firmarum ſuarum vaſtum, vendi- 


Glonc' C. 8. 


it was in uſe after the ©tat. of W.2.cap.11, And herewith agreth Flera, which 
wzote ſoon after the Statute of W. 2. and that Statute doth confirm. this 4g, 
Er 6 diffugeric, & grarls comporum reddere noluerit, ficut in aliis tacutis alibi con- 
tinerur : by which wo2ds this Statute is meant. 

And god uſe may be made of this Writ of Monſtravit de compoto, if the 
plaintife can learn in what place oz County he lurketh, but he cannot have ths 
UUrit fed per fide, quam preſtare debet tn Cancellaria, &c. *Y 

45ut if any ſue out this Writ of Monſtravit de compoto, and aftache the as 
countants body, where he hath lands and tenements,contrary to this Act in de- 
ceptionem Curlz contra formam ſtaturi, &c, the party grievedſhall have a Wrik 
foz his relief, which appeareth in the Regilter, 


CHF. XAATF, 


rionem, vel exilium non facient de domibus, boſcis, vl 
hominibus, nec de aliquibus ad tenementa quz ad firmam 
habent ſpeRanribus, niſi ſpecialem inde habuerint conceſſ- 
onem, per ſcriptum conventionis mentionem faciens quod 
hoc facere poſſunt. Quod fi fecerint, & ſuper hoc convin- 
cantur, 


UN 


Cap.24: eM arlebridpe, 145 
cantur, dampna plena reſtitnant, & per miſericordiam gra- 
viter puniantur. 


The miſchief befoze this @fatute was, that againff Lefſes foz life oz years, 
there lay no pzohibition of Walt at the Common Law, becaule they came in by 
the Act of the Leſſoz, andhe might have p;ovided upon the making of the leaſe, 
againſt Walt to be done, andhe that might and wouldnot p2ovide foz him- 
ſelf, the Common Law would not pzovide foz : Dtherwile it is of effates crea- 
ted by Law, as Tenant in Dower, and the Gardian ; but ſeing waſf and de- 
firuction is hurtfull to the Common-wealth, this Ac pzovideth remedy fo2 
ULaft done by Leſſee foz life, o2 Leſſee foz years, and if is the firff Statute that 
gave remedy in thoſe caſes : fo2 the ruleof the Regiſter is, that there are five Regiſt. 72. 
manner of Writs of Waſfs, viz, twoat the Common Law, as foz Walt done Br=®1i4.f0.355, 
by Tenant in Dower, 93 by the Gardian ; and the by Statuts, 0} ſpeciall 359357 
Law, againſt Tenant foz life, Tenant foz years, and Tenant by the 


courteſte. 


q Firmarit. ] Foz the wozd firma, whereof firmarius cometh, ſ& the 
firft part of the Infticuces, ſeR. 1, | 7, by 
Þere firmarii do compzehend all ſuch as hold by leaſe foz life, oz lives, oz fo2 
years by d&d 02 without d&ed ; Large (ec haber hzc diftio firmarius ad terminum 
yitz, & ad terminum annorum z and ſo much Fleta ſaith, de termino, Flers lib. 5; ca. 34: 
Albeit the Regiſter ſaith, Sciend\, thaf per Statutuw de Marlebridge, cap. 23. 
data fuic quzdam prohibicio yaſti verſus tenentem annorum, Which ts true, though 
the Statute doth extend to Farmers foz life alſo, buf this Act extended nof to 
Tenant by the courfeſie, foz he is not a Farmer, buf if a leaſe be made foz life 
' £2 vears he is a Farmer, though no rent be reſerved. | 


q Vaſtum 8 venditionem, vel exilium.] Df theſe pou ſhall read Firſt par, of the 
in the firſt part of the Inſticuces. ut a reaſon is required, thaf ſ&ing as well Int. {c&. &7. 
the eſtate ofthe Tenant by the courteſie, as the Tenant in Dower are created al in 
by Act in Law, wherefoze the p2ohibition of Walt did not lie as well againft 
the Tenant by the conrteſte, as the Tenant in Dower at the Common Law; 
and the reaſon is this,foz that by having of iſſue the ſtate of Tenant by the cour- 
keſie is cziginally created, and yet after that he ſhall do homage alone in the 
life ofhis Wife, which pzoveth a larger effate ; and ſeeing at the creation of his 
effate He might do Uafl, the p2ohibition of Walt lay nof againſt him after: his 
Wives deceaſe, but in the caſe of Tenant in Dower,ſhe is puniſhable of Waft 
at the firff creation of her effate : the pzohibition of Waff lay not againſt. Te. 
nant in tatle aprespoſſib. (whoſe Eate was created by Ac in Law) becauſe the 
viginall eſfate was not puniſhable of Waſte, | lt on 


17 Non faciant.) To do 02 make Walt, in legall underſtanding in Diec i: Eliz. 
this place, includes as well permiſſive Waft, which.is- Walt by: reafon' of: 25:+ b. - 
omiſſion o2 not doing, as foz want of reparation, as Wat by-reaſon.of commiſ- © 
ſion, as to cut down timber tres oz pzoftrate houſes, 02 the like - and the ſame 
wozd hath the Sfatute of Glouc, cap. 5. Que ayer fait Waſte, and yet is un- 
derſf@d as well of paſſive, as active Walt, foz he that ſuffereth a houſe to de- 
cay, which he onght torepair, doth the Waſt : and therefoze ifa man maketh 
aleaſe foz years by Indenfure of a houſe and lands, upon condition , that if it 

| I happen the Leſſ fo do any Walk, that the Lefſoz thall re-enter, in this caſe 
, || '[ftheLeſſe ſuffer the houſes fo be waſted, the Leſſo2 ſhall re-enter, ſoas this 
| gem bath not onely this ſignification in a penall Statute, but ina con- 
0. | 
| | _ This Ac p2ohibiteth that Farmers ſhall not do Waft, and yet if they ac 1.9.47,» 
ſuffer # ſtranger todo TWaft , they ſhall be charged withit, foz it is p:eſu- MO 
| U med 


Regiſt, 52, 
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med in Law, that the Farmer may withfand it, Er qui non obgat quod ob- 
ſtare poteſk, facere videtur. Decondly, the Law doth give to every man his po: 
per Action, ſo as none of them be without due remedy: and therefoze in this 
caſe the Leſſoz ſhall have his Acton of Walt againff the Leſſee , and the 
Firſt part Inſt, Le his Action of Treſpaſſe againff him that vid the Walt, and ſo the loſe, 
ſe&. 67. as reaſon requireth, in the end ſhall lie upon the w2ong doer, and if the Lefſo; 
Gould not have his Action of Waff, he ſhould be without remedy. 


Nec dealiquibus ad tenementa quz habenc ad firmam 


ſpectantibus.) There were befoze particularly named De domibus, boſcis, 
& hominibus ; Theſe wozds do compzehend lands and meadowes belonging ty 
t arme. 

ito theſe generall wozds have a further fignification, and therefoze if there 
had been a Farmer foz life oz years of a Pannoz, and a Tenancy had eſcheatey, 
this Tenancy ſo eſcheated did belong to the Zenements that he held in farm, 
and therefoze this Ac ertended fo it,and the Leſſoz ſhall have generally a Wrif, 
and ſuppoſe a leaſe made of the lands eſcheated by the Lefſoz, and maintain it 
by the ſpectall matter. , 


\ 8.3.folz4  Niſfi habeant ſpecialem conceſlionem. ] This grant ought 
24 E. 3+ 37- fo be by Deed, foz all Walt tendeth fo the diſ-inheritance of the K efſoz, and 
therefoze no man can claim fo be diſpuniſhable of Waſff without Deed. | 
4Lib.11.f0.82,83 * Jn Lewis Bowles caſe you may read plentifully of this matter. £his ſpe; 
=_ th cfall grant is intended to be abſque impericione Vaſti, without impeachment of 
, T R 6 3: >» Waft. Impeachment cometh of the French wozd empeſhemenc : * The ſages 
LenysBowls caſe, ®f the Law have uſed the wozd impeticio, derived of in and pero, and that Sine 
See the firſt part impetitione Vaſti, is as much to ſay, as without impeachment, thaf is, withont 
of rhe Thſt. ſet. any demand oz challenge fo2 doing of Wat ; but if the clauſe be etther Sine im- 
354. verb. ſans pedimento, 92 impeditione yaſti , tt amounteth in judgement of Law to as much 
— ;  W6 Sine impecticione vaſti., 
Adjudg.Tr.6Je. © * Damna plena reſtituant & per milſcricordiam gravi- 


in Com. Banco 


Lib. inrrat. Co. LCF PUNIANTUr. ] «And this mult bennderftod in ſuch a pzohibition of Waft 
664, 665. upon this Otatute, as lay againſt Tenant in Dower aft the Common Law, 
7 Ret: 5 þ 27+ and ſingle damages was given by this ®tatute againft Lefſe fo; life,and Lefſes 
7  fo2 years; 
The #tatute of Glouc*. Cap. 5. gave treble damages, andthe place waſted 
againT Leſſee foz life, .efſce foz years, and Tenant by the courteſie, xc. 

W. 2. Cap. 14- Wut after this Statute, and the ®tatnte of Glouc', Conſuevit fieri breve 
| de prohibitione yaſti, per quod breye multi fuerunt in errore, credentes quod illi 
qui raſtum fecerint non habuerunt necefſe reſpondere nifi tantum de yaſto faRo 
poſt prohibitionem eis diretam ; Dominus Rex (ut hujuſmodi error de c#tero 
tollatur) ſtatuir quod de yaſto quocunque, &c., non fiat de cxtero breye de prohi- 
birione ſed breve de ſummonitione, quodille, de quo quericur, reſpondeat de vaſto 
faſto quocunque rempore, 8&c. 

| Whereupen the pzvhibition of WWalf was ab2ogated, and the. Action of 
Waſt framed upon the Act of Weſtm, 2, as in the Regiſter appeareth. 


Regiſt, fol.7 2. 
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CAP. XXV. 


Uſticiarii itinerantes de cztero non amercient villatas in Miznz Char:, 
itinere ſuo, pro eo quod finguli xii. annorum non vene- 3%. « , 
fint coram Vicecomitibus & Coronatoribus, ad inquiſitio- 
nes de roberiis, incendits domorum, vel aliis ad Coronam 
fpectantibus faciend®. Dum tamen de villatis illis veniant 
ſufficientes, per quos inquiſitiones hujuſmodi plene fieri 
poſſunt, exceptis inquiſttionibus de morte hominis faciend”, 
ubi omnes xit. arinorum, venire debent, niſi rationabilem 
cauſam habeant abſcntiz ſux. 


\..,,._ Twomiſchiefs were befoze the making of this Statute. - + 
 Firff, that-if the Sheriff did pzeſent befoze the Juſtices in Eire, that thoſe 
of the age of twelve years came not to the Lourn, that the Townſhips where 
they dwelt ſhould be amercied, foz. that every one above twelve years ap- 
peared not af their Tourns, where they ſhould be \wozn, (as hath been ſaid) 
amonglt other things , thaf they ſhould do no felony, noz aſſent to any, and 
therefoze albeit they could not be pzeſent ad inquiſir' faciend', being under age 
of 21, pet they ought to be there to take the oath 3 and to diſcover felonies, if 
any they knew, accozding totheir oath.. - SE Op 6 

Aiiother miſchief, that when any robbery, burningof houſes, homicide, oz 
other felony was done, the Sheriff, fo2 ſo much as pertained to him, oz the 
Coz2oner in caſe of the death of man, would ſummon many Townſhips and ſome- 
time a whole Pundzed, where twelve would ſerve fo make enquiry: And if all 
did not appear accozding to the ſummons, they would pzeſent the ſame befoze 
the Juſtices in Eyze,where the whole Townlhips o2 Yundzed were amercted; 
albeit many times a ſufficient number fomake enquiry did appear. Now this. 
Statute p2ovideth remedy, that when there- cometh out of the Townſhips ſo 
ſummoned, a ſufficient number by whom inquiſitions may be fully made, that 
no amerciaments thall be ſet upon the Zownlhips oz Yundzed by the Juſfices 
in Eyze, which-was one remedy fo2 bath the two-milchiefs, 


© Singuli xii. annorum.) where old Boks mention ſometirie Mag, Churi.c.35. 
14. years; it 1s but miſpzinted ; Foz the time foz one to come to the Zourn o2 

Lect, and to fake*his oaath, as is atozeſaid, is twelve pears, and ſo if ts p2ovided 

by this Act. | 


q De roberiis.] © foz this wozd in the firſt part of the Infticures vide W.z.c.xs; 
{Q. FOI. ; | 7” $ | 
'- T Incendiis domorum.) Þby this it appeareth, that burning 6f Bra8. |.z. fol. 
honſes was felony by the Common Law,foz otherwiſe he could not have enquif- ——_— ; 
redof the ſame in his Tourn. we *-. Sroonl FL.Cor. | 
This is to be underſfod not onely of a dwelling houſe, but of fhe Barne 02 5, ;6, a. 
Stable belonging thereunto, | ER > 118.71 
The Mirror goeth further, foz he reckoning the ſame amotigtt the highett of- Mirror ci.1.6 8. 
fences,ſaith, Ardours ſont que ardent Ciry, Ville, Maiſon, beaſt, ou aucres chateux Je Atdours& $13 
de lour felony in temps de peace pur haine, ou yengeance. FRY OP 
Les appeals de arſons ſe ſontin tiel menner, Cedde icy appeal Harding illonqliie Hon 
U 2 | (ove & Cap.r. $13. 


- 


Marlebridge. | Cap.26, 

(oye les ſurnoſmes) de ceo q come meſine ceſti Cedde ayoit un maiſon ou pluſors,ou 

un tafſe de blee, ouun mollein de feyne, ou auter manger de biens In tiel lieu, &e, 

fa yient meſine celuy Harding , & en ledit cheaſon miſt fewe, cc. feloniouſ- 

ent, &c, REY 

Fleta ubi ſupra, T And Flera ſaith, Si quis zdes alienas nequiter ob ipimicttiam vel przde cauſa 
eempore pacis combuflerit, 8 inde conyiR”* fuer* per appellum yel fine, capitali de- 
bet ſencentia puniri.. But this belongeth to another Treatiſe, = 


EF Velaliis ad coronam ſpeRantibus.7 were is meant other 
felonies at the Comnion Law, which are called Placita Corone, either enqui- 
rable __ y- Sheriffin his Zourn, oz the Cozoner, of whomthe Statute 
here ſp , | 


<q Dum tamen de villatis illis yeniunt ſufficientes. ] 
But if there appear not ſufficient , as if there appear under 12. then all 
that were ſammoned ſhall be amercted', and this doth follow the reafon of the 
Common Law, foz where foz triall of any iſſue, there ſhall be ſummoned 24. 
if there 1 4. onely appear, andare ſwoz2n, the others that made default ſhall 
not be amercied ; but if any of them that do appear be challenged and tried 
out, ſo that x 2. remain not to try the iNue, then all the reff ſhall beamercied, 
as if there hadunder x 2, oziginally appeared : Andit is a gadexpoſition of a 
Statute, when the reaſon of the Common Law is purſued; De befoze Cap. 18. 
concerning amerciaments. | | 


Brircon cap-6. —© Fxceptis inquiſitionibus de morte hominis, &c. } 
The Law hath ſo great reſpec to the puniſhment of homicive oz marder, 
that at that inquiſition befoze the Cozoner, all above x 2. mult appear to the 

- endthe truth may be found out and puniſhed, and the hozrible crime of murder 
defected) unleſſe they have a reaſonable excuſe to the contrary, 


148 


CAP. 'XXVI. 


Urdrum de cztero non adjudicetur coram [uſticiz- 


Brafton lib. 1, 
fol.r 20, 121, ris, ubi infortunium tantummodo adjudicatumeſt, 


Britton cap. 6, | T Fay + 7 —_ 
Flnalib.t. ©.2;. ſed locum habeat murdrum de interfeRtis per; feloniam 
tantum, & non aliter. SEE ; 


Britton cap. 7. The miſchief befozs this Dfatute was, Zhat he that killed a man by mil: 
z3E-3.-Coron.354 adventure, = inforcunium, as by doing any Ad that was not againſt Law, 
3 E-3-ibid. 333 and yet againft his intent the death of a man enſued, this was adjudged mur- 
der : As ifa man had caſf a ſtone over an houſe, . oz ſhot at a mark; and by the 
fall of the fone, oz glance of the arrow a man was flain, the party ſhould ſuffer 
22 B.3.17.b6, Doath, Ando tt was af the Common Law, if a man had killed a man fe defen- 
: dendo , he ſhould be hanged, and fozfeit in both gaſes, as in caſeofmurder ; ſo 
Nauk tender a regard had the Law to the p:eſervation of the life of man, And with 
Deur. 2255 the Common Law was agreeable the Judicial Latb, befaze the Cities of re- 
Jofun20,23-&c. ge were appointed ; he that killeda man by miſadventure, ec. was put. to 
T6 death, to the end fhat men be To pzobident and wary of their acions, as 
no death of man, woman o2 child might enſus thereupon, F | 


* 


Cap.27: eMarlebridge, 149 
This Statute doth remedy both points , foz the latfer clauſe is generall, Sce the: Seature of 

it ſhall not be murder , but where it 1s done per feloniam , i. felleo animo, and Glouc' c. 9. 

by malice pzepenſed. Andalbait his life tn neither of theſe caſes is now loft, > H. 4. 18. 

pet the fozfciture of his gods and chateur remained tn both caſes. And ſoif a it Hogu2g, 

man kill a man by miſadventure , if he eſcape, the town ſhall beamercied,qec, 3 E-3- cor00-302. 

fs alfo a mark of the Common Law, 11 bs 


qt Murdrum.] Foz this wo2d, fe the x. part of the Inſtic. ſe&. 506. 
To fpeak of the parts of hountcive, doth belong to another Treatiſe; this onelp 
all ſuffice fox the underffanding of this Ac. PIE LEH, 


CE Perfeloniam.) Foz this wozd, and the Ngnification thereof, ſ&@ Sce thefirſt part 


| rt of the Inftiruces at large. of che Inſticar. 
4 "9 | & 745. 


D ———— 


CAP. XXPII.- 


hoo__ eſt, quod nullus qui coram Juſticiariis itine- p48. 1.4, 61s, 


rantibus vocaturad warrantum in placito terre, vel te- (qu & 


nement” amercictur de cztero, pro co quod przſcns non fu- Mirrour cn 4. 
exit quando vocaturad warrantum (excepto primo die ad- _ 
yeatus Juſticiar ipſorum) ſed fi Warrantss ille fuerit infra 
comitatum, tunc injungatur vicecom” quod ipſum infra ter- 

tium diem, vel quartum (ſecurdum locorum diſtantiam) 

faciat venire , ſicutin itinere Jufticiar' fieri conſuevir, Et fi 

extra comitat manear, tunc rationabilem habeat ſunamoni- 

tionem xv. dierum ad minus, ſecundum diſcretionem Juſti- 

ciar' & legem communem. | 


_: By the Common Law, all the men of the County ought fo appear befoze 

the Juffices in Eire per breve de generali ſummonicione vic' dire&', quod przmo- 

neat omnes de com'* quod fint coram talibus Juſticiariis ad certum diem &, locum 

per quadraginta dies, as well that every man ſhould be ready fo anſwer to any 

matter, wherewith he was fo.be charged, 03 commenced againſt them, as to 

ſerte the King and his country, as ned ſhould require, and fo hear and learn 

the lawes and cuſfomes of the Realm, under which thep lived. Now the miſ- 
chief was, that if the * Uonche appeared not af tho firff day, he was amer- * For this word 
cied, fo2 that he ought to be pzeſent. Now this Dtatuts enacteth, that he ſhall Vouchee, ſee the 
not ve amercisdat the firſt day, but Pzores ſhall be awarded againff him, as #7 "on ofthe | 
by this Ac islimited ; and if he come not then, he ſhall be amercied : wherein x, bear ap tee, 
it is to be obſerved, how the Cammon Law p2ovideth foz expedition of Jn Cuſtumier de 
Tice, and how neceflary it is foz underſtanding of old Dfafufes, to read old y-ray mg 50, 
Bokes. & .T3t321 530 2 1244555 , © 4 ©; 


>:-t 2; 


CAP. 


150. |  eMarlebridge. Cap.28. 


C AP, XXV/TII1T. 


E Clericusaliquis pro crimine aliquo, velretto, quod ad 
coronam perrinear, arreſtarus fuerit, & poſtmodum per 
prxceprum domini Regis in ballium traditus fuerit vel re- 
legiatus extiterit, ita quod hii, quibus traditus fueritin bal- 
4 enum habeant coram Juſticiariis, non amercientur 
| de cxtero illi quibus traditus fuerit in ballium , nec alli 
pleg ſui, fi corpus ſuum habeant coram Juſticiar', licet co- 
ram eis propter privilegium clericale reſpondere noluerir, vel 
non potuerit propter Ordinarios ſuos. 


* 

o 
% 

" = p 
a e 
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, 


C In ballium traditus fuerir, vel replegiatus extiterit,) 

Vide W.x.ca15- Yere note a difference between Watle, and Replevie; fo2 the one ts by the 
Staw-pl. cor. 73+ Higher Courts at Weſtminlter, and the other, yiz, Replevie, by the Sheriff, 

Regilt.77- by fozce of the Writ de howine replegiando, er 

Fo2 the underſtanding of this Ac, it is fo be known, that at the rommon 

Law when ariy man was appealed oz indicted of felony, if he were bayled, the 

bayle was, that he ſhould appear at acertain day befoze ſuch Juffices to anſwer 

to the felony. Now the miſchief.was, that ifa man were bapled o2 dcliveredby 

plevin, albeit he did appear, yet if he claimed the benefit of his Clergy, the 

perſons that bayled him, 02 hts- pledges were amercied, becauſe he refuſed 

to anſwer to the felony, but took himſelf to his Clergy ; this Statute dofh 

pzovide , that if in that caſe the Clerk doth appear befoze the Kings Juſices, 

his Baile oz Pledges thall not be amercied, although he will not anſwer be: 

foe them by reaſon of his Clerks p2iviledge. '' . 


A 2poe. + A @ Si Clericus aliquis.] 3f ye were no Clerk at the time of the 
repigiand: bale, o2 delivery by plevin, but learned to read befoze his appearance , yet 
F, 


- B. fo. 66, he was within this Statute, and yet a Clerk was not bailed noz delivered by 
b Al. Powlters plevin. ; x . 
caſe, li.1 1, 29430» 


Art, cler.cap.14. crimi 7 
an.cercapa4. '© De aliquo crimine vel retto quod ad coronam pertineat,] 


ram rege.rot.z38, © Where it is painted-reAuw, it mult be amended after the Wziginall, and 
in Theſau. Abbas made rettum : This is derivedcfanold wozd rerce,” 02 rearte, a reatu, and fignt- 
de Miſlenden. fieth in our legall underffanding an offence oz fault, | 

17 04" voy b Crimen and retumare here taken fo2 ſuch offences wherefoze a man ſhould 
me Haef, loſe life o2 member, becauſe ſoz no other offence he can have his Clergy, oz the 
hy: pane þ 283, Paiviledge ofa Clerk, But incrimine lzſz majeſtatis he was nof to have his 
19 H.6.47.25k.3 Clergy, and therefoze this Ac extendeth not to perſons let to baile foz high 
CEEN bd Loo Treaſon, and ſo it 1541 caſeofſacriledge, and thelike, | 
coſeubiſup. And thus.is this dark Dtatute clerly expounded,. . | 
c Mirror-c.3.de * Now to ſef down in what caſes one fhall' be bailed, 82 delivered by: plevin) 
except. de Clergy and where a man ſhall have the benefit of his Clergy, and where he is barred 
Braet.li-3.123- thereof by Ac of Parliament, do belong to another Treatiſe : in the mean 
124. Fletl.3.c.28: t4rme ſomewhat you thall read of Clergy in Atex, Powlters Caſe, ubi ſupra, and 


Brit.cap.4.f0.11- 


lib. 6. Cap. 36. lib, 4. fo, 44, 45s 46, 


C AP. 
/ 


Cap.29. eAMarlebridpe, 
CAP. XXIX. 


Phi eſt, quod fi deprxdariones, vel rapine alique - 


fant Abbaribus, Prioribus , vel aliis Przlaris eccleſiaſti- 
cis, & iphi jus ſuum de hujulmodi deprezdationibus proſe- 
quentes morte przveniancur, antequam judicium inde fue- 
rint aſſequuti, ſucceſſores eorum habeant aCtiones ad bona 
Eccleſix ſuz de manibus hujuſmodi tranſgreſſoris repe- 
cend'. Similem inſuper habeant actionem ſuccefſores de hiis 
quz domui ſux & Ecclefiz [recenter] ante obitum praxdeceſ- 
forum ſuorum per hujuſmodi violentiam faerint ſubtrata, 
licer przxdi&ti przdeceſſores ſui jus ſuum profecuti non fue- 
rintin vita ſua. Si autem in terris. & tenementis hujuſmodi 
religioſorum, de quibus eorum Prxlari objerigggeifi, ut de 


jure Ecclefiz ſuz,aliqui ſe intrudant rempore MEationis,ſuc- 


.ceſſores ſui breve habeant de ſeifina recuperand* & adjudice- 


tur cis dampna ſua, fſicut in nova difſeilina adjudicari con- 
ſuevir. | 


There were two milſchiefs at the Common Law (as many didhold) that in 
the cafe of Abbots, P2to2s, and other regular and religious perſons, if the 
gods of the Monaſtery were taken away in the life of the pedeceſſo2, that af- 
ter his death his ſucceſſv2 hadno remedy foz ſuch treſpaſſes : The other mil» 
chief was , that if in time of vacation, when there was no Abbot, P2ioz, oz 
other regular oz religious Sovereign, any infruſion were made, the ſucceſſo; 
hadno remedy fo recover the land with damages,though thereof his pzedecefſonc 
died ſeiſed, and both theſe are remedied by this A, 


« Abbatibus, Prioribus, vel aliis Przlacis Eccleſiaſticis.] 
This Act extendeth onely ts Abbots, P210zs, and other Pzelats that be reli- 
gious and regular, and not to Biſhops and other parſons Cccleſtafticall being 
ſecular : Fo2 in the ſecond clauſe of this Ac, hujuſmodi religioſorum is men- 
tioned fo2 the diſfinction between religious and ſecular, @ee the firſt part of 
the Inftituces, ſe&. 133, And the reaſon of this diverſity is, that the Abbots; 
P2tozs, and other religious and regular perſons are dead perſons in Law, any 
have capacity to have lands and gods onely foz the uſe and benefit of the houſe, 


and cannot make any teſfament;and therefoze the Church oz religious houſe is 42 B.z.25.2 H.4. 


holden alwaies one , in reſpect whereof the ſucceving Abbot ſhall have an Aſ- boy 


liſe fo2 a difſciſin done in thelife of the pzedeceCour, and an action of UWatt fo2 


waſt done in his pzedeceſſo2s time;but ſo ſhall not a Biſhop, Archdeacon, Dean; , 


4 


$E.4.16.t E.5, 
,5. Li.2. 0.46, 


Parſon 02 the like, that are Eccleſialticall ſecular, becauſe the Charch bytheir Hicc.r9.W.1.6 
death hath an alteration, and is not alwaies one, and they may make their Te- 3: *5> 26: 


fament, foz that they may have gods and chatfels to their own uſe, | 
Alſothe Biſhop is of an higher degree then the Abbots and Pz3iozs, with 
vhich this Ac begins, | 


7 Morte przveniant*.) go it isif an Abbot 0; Þzio7 be vepoſed, the Teraps 8. x. 
(ucceſſo2 ſhall have an action upon thisAd, although the p2edeceſſour be alive, tcn's 242. 
as well as if he had died, fo2 as to that houſe he is civilicer mortuus. 


& Suc- 
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Firſt part Inſt. 


{e&. 67, 


3 E:3, fol.34. 
24 E. 3+ 37- 


8Lib.11 #0.82,8 3 
Vide lib.4.f0.63. 
lib.g. fol. 9. 

b videl.11.f0.8. 
LewysBowls caſe. 
See the firſt part 


Marlebridge. Cap. 24. 


med in Law, that the Farmer may withfand if, Er qui non obQat quod ob- 
ſtare poteſt, facere videtur. Decondly, the Law doth gtve to every man his p20- 
per Action, ſo as none of them be without due remedy: and therefoze in this 
caſe the Leſſoz ſhall have his Action of Waſt againff the Lee , and the 
Lefe his Acton of Treſpaſſe againff him that vid the Walt, and (o the loſſe, 
as reaſon requireth, in the end ſhall lie upon the w2ong doer, and if the Lefſo; 
Gould not have his Adion of Waft, he ſhould be without remedy. 


q Nec dealiquibus ad tenementa quz habenc ad firmam 


ſpeRantibus.] "There were befoze particularly named De domibus, boſcis, 
& hominibus ; Theſe wozds.do compzehend lands and meadowes belonging to 
the Farme, 

" Ailo theſe generall wozds have a further flgnification, and therefoze if there 
had been a Farmer foz life oz years of a Pannoz, and a Tenancy had eſcheated, 
this Tenancy ſo eſcheated did belong to the Menements that he held in farm, 
and therefoze this Act ertended to if,and the Leſſoz ſhall have generally a Writ, 
and ſuppoſe a leaſe made of the lands eſcheated by the Leſſoz, and maintain it 
by the ſpectall matter. » 


 Nifi habeant - m— conceſlionem. ] This grant oaght 
fo be by Deed, foz all Walt tendeth fo the diſ-inheritance of the Lefſoz, and 
therefoze no man can claim fo be diſpuniſhable of Waſft without Deed. 

* In Lewis Bowles caſe you may read plentifully of this matter. This ſpe- 
call grant is intended fo be abſque impeticione Vaſti, without impeachment of 


b Waff, Impeachment cometh of the French wozd empeſhement : * The ſages 


of the Law have uſed the wo2d impericio, derived of in and pero, and that Sine 
impetitione Vaſti, is as much to ſay, as without impeachment, thaf is, without 


of the Thſt. ſet. any demand o2 challenge fo2 doing of Uaft ; but if the clauſe be either Sine im- 


354. verb. ſans 
Impeachment 


de Waſt. 


Adjudg. Tr.6 Jac. 
in Com, Banco. 
Lib. intrat. Co. 


66 4» 66 Fo 


c Fleta li.x.ca. 11. 
4 Regiſt. 72, 


W. 2, Cap. 14: 


| | faſto quocunque Ace 
Regiſt, fol.7 . "Wher the v20k 


| pedimento, 02 impedicione yalti , it amounteth in judgement of Law to as much 


as Sine impeticione vaſti, : 2 : 
T © Damna plena reſtituant & per miſericordiam gravi- 


ter puniantur.] «And this mult be nnderffwd in ſuch a p;ohibition of Wafk 
ypon this Dtatute, as lay againſt Tenant in Dower at the Common Law, 
and ſingle damages was given by this Statute againft Leſſee fo} life,and Leſs 
fo2 years. | 

The Statute of Glouc*. Cap. 5. gave treble damages, andthe place waſtey 
againT L efſee foz life, Lefſce foz years, and Tenant by the courteſie, xc. 

But after this Statute, and the Statnte of Glouc*', Conſuevit fieri breve 
de prohibitions yaſti, per quod breye multi fuerunt in errore, credentes quod illi 
gui yaſtum fecerint non habuerunt necefſe reſpondere nifi tantum de yaſto faRto 
poſt prohibitionem eis diretam ; Dominus Rex (ut hujuſmodi error de c#tero 
tollatur) ſtatuic quod de yaſto quocunque, &c, non fiat de czrero breye de prohi- 
binione ſed breve de ſummonitione, quodille, de quo queritur, reſpondeat de vaſto 


eupon the pzyhibition of Walt was abzogated, and the Action of 
Walt framed upon the Act of Weftm, 2, as in the Regiſter appeareth. | 


Cap.25. eMarkridge. 
CUP. XX, 


| J Uſticiarii itinerantes de cxtero non amercient villatas in Min Char. 
itinere ſuo, pro eo quod finguli xii. annorum non vene- 


fint coram Vicecomitibus & Coronatoribus, ad inquiſitio- 
nes de roberiis , incendits domorum, vel aliis ad Coronam 
fpetantibus faciend*; Dum tamen de villatis illis veniant 
ſufficientes, per quos inquiſitiones hujuſmodi plene fieri 
poſſunt, exceptis inquiſttionibus de morte hominis faciend), 
ubi omnes xii. arinorum, venire debent, niſi rationabilem 
cauſam. habeant abſentiz ſux. 


..__,  Lwomiſchiefs were befoze the making of this Statute. | 
_ Firff, that-if the Sheriff vid pzeſent befoze the Juſtices in Eire, that thoſe 
of the age of twelve years came not to the Tourn, that the Townſhips where 
they dwelt ſhould be amercied, fo2. that every one above twelve years ap- 
peared nof at their Tourns, where they ſhould be (wozn, (as hath ben ſaid) 
amonglt other things , thaf they ſhould do no felony, no2 aſſent to any, and 
therefoze albeit they could not be pzeſent ad inquitir' faciend', being under age 
of 21, yet they ought to be there to take the oath 3 and to diſcover felonies, if 
any they knew, accoading totheir oath.. | | + en 
Aijother miſchief, that when any robbery, burningof honſes, homicide, oz 
other felony was done, the Sheriff, foz ſo much as pertatned to him, oz the 
Co2oner in caſe of the death of man, would ſummon many Townſhips and ſome- 
time a whole Yundzed, where twelve would ſerve to make enquiry: Andif all 
dfd not appear acco2ding to the ſummons; they would pzeſent the ſame befoze 
the Juffices in Ey2e,where the whole Townſhips oz Yunvzed were amercted; 
albeit many times a ſufficient number to make enquiry did appear. Now this. 
Statute p2ovideth remedy, that when there- cometh out of the Townſhips ſo 
ſummoned, a ſufficient number by whom inquilitions may be fully made, that 
no amerctaments ſhall be ſet upon the Zownlſhips oz Yundzed by the Jufkices 
in Ey2e, which-was one remedy foz bath the two-miſchiefs; 


© Sinpguli' xii. annorum.)] here old Boks mention ſometitiie 
x4; years; it 1s but milpzinted ; Foz the time fo2 one to come to the Zourn oz 
Lect, and to fake*his oaath, as is atozeſaid, is twelve years, and ſo it is pzovided 
by this Act, 


; < De roberiis. ] © foz this wozd in the firft part of the Infticutes 
{R. 501: | | 


- T Incendiis domorum.) wy this it appeareth, that burning 6f 
honſes was'felony by the Common Law,foz otherwiſe he could not have enqut- 
redof the ſame in his Tourn, | - 
This is to be underffod not onely of a dwelling houſe, but of the Warne 02 
Stable belonging thereunfo, Gn o 
The Mirror goeth further, fo2 he reckoning the ſame amotigtt the highelt of- 


fences,ſaith, Ardours ſonr que arderit Ciry, Ville, Maiſon, beaſt, ou autres chateux ge Atdours& $13 


de lour felony in remps de peace pur haine, ou yenoeance, | 
Les appeals de arſons ſe ſontin tiel menner, Cedde icy appeal Harding illonque 
VI 2 | 


. 


BraR. |.2, fol, 
Brit. fol.16, 


(ove & Cap.i. $13. 
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C2. 35» , 
His ca,19. & 8. 


Mag. Chart. c.35. 
Vide W.1.C.15. 


Fleta lib. 2. C:35- 
Sramf. Pl.Cor. 
fol. 36. a. 

|Y H. Pol 


Mirror ci.r.$ 8. 


Cap.2.$ rr. de 
Appeal de Arſor. 


J 


e F £ 
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Fleta ubi ſupra, 


Britton cap. 6. 


Brafton lib. 1, 
fol.126, 121, 
Britton cap. 6, 
Fiera lib. 1. ca.23, 


Britton cap. 7, 
ZE-3-Coron.354 
3 E.3-ibid. 323. 


22 B.3.17.b, 


Numb. z559.. 
Deur. 4.4% 


,21,Kc. 


Marktbridge. Cap.26, 
(oye les ſurnoſmes) de ceo 9 come meſine ceſti Cedde avoir un maiſon ou pluſors,ou 
un tafſe de blee, ouun mollein de feyne, ou auter manger de biensin tiel lieu, &e. 
fa yient meſme celuy Harding, & en ledic cheaſon miſt fewe, Gc. feloniouſ- 
nt, &c, EE 

"And Flera ſaith, Si quis zdes alienas nequiter ob inimicitiam yel przde cauſa 
eem pacis combuflerir, & inde conyi@ fuer? per appellum yel fine, capitali de- 
ber ſententia puniri.. But this belongeth to another Treatiſe, j- 


q Velaliis ad coronam ſpeantibus.} were is meant other 
felonies at the Comnion Law, which are called Placita Coronx, either enqui- 
rable A Sheriff in his Zourn, oz the Cozoner, of whomthe Statute 
here ſp 0 | 


T Dum tamen de villatis illis yeniunt ſufficientes.] 
Wut if there appear not ſufficient , as if there appear under 12. then all 
that were ſammoned ſhall be amercted', and this doth follow the reafon of the 
Common Law, foz where foz triall of any iſſue, there ſhall be ſummoned 24. 
if there 1 2. onely appear, and are ſwozn, the others that made default ſhall 
not be amercied ; but if any of them that do appear be challenged and tried 
out, ſo that x 2. remain not to try the iCue, then all the reſt ſhall be amercied, 
as if there had under x 2, oziginally appeared ; Andit {s a gadexpoſition of a 
Statute, when the reaſon of the Common Law is purſued; See befoze Cap. 18: 
concerning amerciaments. | | | 


q Exceptis inquiſitonibus de morte hominis, &c, } 
Ths Law hath ſo great reſpec to the puniſhment of homicide oz marder, 
that at that inquiſition befoze the Cozoner, all above x 2. muſt appear to the 
end the truth may be found out and puniſhed, and the hozrible crime of murder 
defected) unleſſe they have a reaſonable excuſe to the contrary, 


CAP. XXP/L 
Mn de cxtero non adjudicetur Cnr. Tuſticia- 


riis , ubi infortunium tantummodo adjudicatum eſt, 
ſed locum habeat murdrum de intcrfetis per; feloniam 
tantum, & non aliter. 3 6 


The miſchief befoze this Dtatufe was, That he that killed a man by mic 
adventure, per inforrunium, as by doing any Act that was not againſt Law, 
and yet againſt his intent the death of a man enſued, this was adjudged mur- 
der ; As if a man had calf a ſfone over an hauſe,. oz ſhet at a mark; and by the 
fall of the fone, oz glance of the arrow a man was flain, the party ſhould ſuifer 
death. And fo it was af the Common Lawv, if a man had killed a man fe defen- 
dendo , he ſhould be hanged, and fozfeif in both caſes, as in caſeof murder ; ſo 
tendera regatd had the Law fo the p2eſervation of the life of man, And with 
the Common Law was agreeable the Judiciall Law, befaze the Cities of re: 
fuge were appointed ; he that killeda man by miſadventure, 4c. was put to 
death, to the end that men be To pzobident and wary of their acions, as 


_ no deathof man, woman oz child might enſus thereupon, 


This 


Cap. 27. Mar lebridge, 149 
This Statute doth remedy both points , foz the latter clauſe is generall, Sce the Stature of 

it ſhall not be murder , but where it is done per felogiam , i. felleo animo, and Gloue'c: 9. 

by malice pzepenſed. Andalbatt his life tn neither of theſe caſes is now loff, > H. 4. :8. 

pet the fozfciture of his gods and chateur remained in both caſes. And ſo if a ** 7-23: 

man kill a man by miſadventure , if he eſcape, the fown ſhall beamercied,ec. 3 E-3- cor00-302. 

ts alfo a mark of the Common Law, 5 ade 


T Murdrum.] Foz this wozd, : i the x. part of the Inſtic. ſe&. 506. 
To fpeatrof the parts of honncive, doth belonyz to mother Treaftſe ; this onely 
hall ſuffice fo the underſtanding of this A, | 


_ E Perfeloniam.) Foz this wozd, and the 0gnification thereof, ſ& Sce che Firſt part 


| rf of the Inſticutes at large, of the Inſticar, 
_ firff part of th ſeQ. 745. 


© ——— 


CAP. XXPIL.. 


J_—_ eſt, quod nullus qui coram Juſticiariis itine- g:48.1.3..us, 


- L - : | 116.Brir.c.2,fo 7. 
rantibus yocaturad warrantum in placito terre, vel te- 15:8 _—_ 


nement” amercietur de ctero, pro co quod preſens non fu- Mirtout ew 4. 
crit quando vocaturad warrantum (excepto primo die ad- NY 
yeatus Juſticiar ipſorum) ſed fi Warrants ille fuerit infra 
comitatum, tunc injungatur vicecom” quod ipſum infra ter- 

tium diem, vel quartum (ſecundum locorum diftantiam) 


faciat yenire , ſicutin itinere Jufticiar' fieri conſuevit, Er fi 
extra comitat manear, tunc rationabilem habeat ſummoni- 
tionem xv. dierum ad minus, ſecundum difcretionem Juſti- 
ciar' & legem communem. 


By the Common Law, all the men of the County ought fo appear befoze 

the Juffices in Eire per breye de generali ſummonicione vic' dire&', quod przmo- 

| heat omnes de com' quod fint coram talibus Juſticiariis ad certum diem &, locum 

per quadraginta dies, as well that every man ſhould be ready fo anfwer to any 

matter, wherewith he was fo:be charged, 02 commenced againſt them, as fo 

ſerre the King and his country, as ned ſhould require, and fo hear and learn 

the lawes and cuſfomes of the. Realm, under which they lived, Now the mil: 

chief was, that if the * Uonchee appeared not at tho firff day, he was amer- * For this word 
cied, foz that he ought to be pzeſent. Now this Dtafuts enaceth, that he ſhall Voucice , fee the 
not be amercisd at the firſt day, but Pzoces ſhall be awarded againft him, as 1 P - of che 4 
by this Act islimited ; and-if he come not then, he ſhail be amercied : wherein 5x 1 pouch c 6c 
tf is to be obſerved, how the Common Law p2ovideth foz expedition of In» Cuſumier de 
Tice, and how neceſſary it is foz underſtanding of old Stafutes, to read old RR —__— 


9 


CAP. 


150. AM arlebridge. Cap.28. 


C A ÞP, XXV/IIL. 


Ou Clericusaliquis pro crimine aliquo, velretto, quod ad 
> coronam pertinear, arreſtatus fuerir, & poſtmodum per 
prxceprum domini Regis in ballinm traditns fuerit vel re- 

legiatus exciterit, ita quod hii, quibus traditus fueritin bal- 

—k cum habeant coram Juſticiariis, non amercientur 

| de cxtero illi quibus traditus fucrit in ballium , nec alii 

pleg” ſui, fi corpus ſuum habeant coram Juſticiar, licer co- 

ram eis propter privilegium clericale reſpondere noluerir, vel 
non potuerit propter Ordinarios ſuos. 


T In ballium traditus fuerit, yel replegiatus extiterit;) 

Vide W.1.ca5- Yere note a difference between Waile, and Keplevie ; fozthe one is by the 
Staw-pl. cor. 73+ higher Courts at Weſtminſter, and the other, yiz. Replevie, by the Sheriff, 

Regilt.77. by fozce of the Writ de homine replegiando, | ps i 

Foz the underſtanding of this Ac, it is to be known, that at the rommon 

Law when any man was appealed oz indicted of felony, if he were bayled, the 

bayle was, that he hould appear at acertain day befoze ſuch Juſffices to anſwer 

tothe felony. Now the miſchtef.was, that ifa man were bapled o2 dclivered by 

plevin, albeit he did appear, yet if he claimed the benefit of his Clergy, the 

perſons that bayled him, 02 his' pledges were amercied, becauſe he refuſed 

to anſwer fo the felony, but (ok himſelf to his Clergy ; this Statute doth 

p2ovide , that if in that caſe the Clerk doth appear befoze the Kings Juſtices, 

his Baile oz Pledges ſhall not be amercied, although he will not anſwer be- 

foe them by reaſon of his Clerks pz1viledge. bo. 


cm - YT Þi Clericus aliquis.] zf he were no Clerk at the time of the 
repigand, bayle, oz delivery by plevin, but learned fo read befoze his appearance , yet 
F, 


. B. fo. 66. he was Within this Statute, andyet a Clerk was not bailed noz delivered by 
b ny pang plevin. . | G 
cale, 11.11, 29,3Oe 


Art, clerxap.14. > alt crimi inea 
An.cereap14. © De aliquo crimine vel retto quod ad coronam pertinear. 


ram rege.ror. 238, * Where it is pzinted-reQum, it mult be amended after the Wziginall, and 
in Theſau. Abbas made rettum : This is derivedefanold wozd rerte,' 02 reatte, a reatu, and fignt- 
de Miſſenden. fieth-in our legall underffanding an offence oz fault, | 

44 pro hoy pag b Crimen and retumare here taken fo2 ſach offences wherefoze a man ſhould 
velgs de Heref, loſe life 02 member, becauſe fo2 no other offence he can have his Clergy, oz the 
20 E.z.coro. 283, P2tviledge ofa Clerk. 25ut incriunine lzſz majeſtatis he was not to have his 
19 H.6.47.25:.3 Clergy, and therefoze this Act extendeth not to perſons let to baile foz high 
a, - 8 = 4 Treaſon, and ſo it 1641 caſe of ſacriledge, and the like, 

Lewes, Ind thus i this darh Statute ctrl expounted, 
c Mirror-c,3.de Now to ſet down in what caſes one ſhall be bailed, 82 delivered by: plevin) 
except. de Clergy and where a man ſhall have the benefit of his Clergy, and where hets barred 
Braet.li-3.123- thereof by Act of Parliament, do belong to another Treatiſe : in the mean 
124. Here.6:23+ time ſomewhat you thall read of Clergy in Atex, Powleers Caſe, ubi ſupra, and 


Brit.cap.4.fo.11 


lib. 6. cap. 36. ; lib. 4. fo, 44, 45s 46, 


C A P. 


Cap. 29; eAMarlebridpe, 
CAP. XXISX. 


P Roviſum eſt, quod ſi deprzdariones, vel rapine alique - 


fant Abbaribus, Prioribus , vel aliis Prelatis eccleſiaſti- 
cis, & ipſi jus ſuum de hujulmodi deprzdationibus proſe- 
quentes Morte prezveniancur, antequam judicium inde fue- 
rint aſſequuti, ſucceſlores eorum habeant a&tiones ad bona 
Ecclefix ſux de manibus hyjuſmodi tranſgrefſoris repe- 
rend'. Similem inſuper habeant ationem ſucceſſores de hiis 
quz domui ſuz & Eccleſiz [recenter] ante obitum pradeceſ- 
forum ſuorum per hujuſmodi violentiam fuerint ſubcracta, 
licer przdicti pradeceſlores ſui jus ſuum proſecuti non fue- 
rint in vita ſua. Si autem in terris & tenementis hujuſmodi 
religioſorum, de quibus corum Prelati vice, ut de 
jure Ecclefizx ſuz,aliqui ſe intrudant rempore Wationis,ſuc- 
.ceſſores ſui breve habeant de ſeifina recuperand' & adjudice- 
tur eisdampna ſua, ficut in nova diſſeiſina adjudicari cons 
ſuevit. 


There were two miſchiefs at the Common Law (as many did hold) that in 
the cafe of Abbots, P2to2s, and other regular and religious perſons, if the 
geods of the Bonaſtery were taken away in the life of the pebeceſſoz z that af- 
ter his death his ſucceſſo2 hadno remedy foz ſuch treſpalſſes : The other mil» 
chief was, that if in time of vacation, when there was no Abbot, Pzioz, oz 
other regular oz religious Sovereign, any infruſton were made, the ſucceſſo; 
hadno remedy fo recover the land with damages,though thereof his pzedeceſſouc 
died ſeiſed, and both theſe are remedied by this Aa, 


« Abbatibus, Prioribus, vel aliis Pralatis Eccleſiaſticis.J 
This Act exfendeth onely ts Abbots, P2iozs, and other Pzelats that be reli- 
gious and regular, and not to Biſhops and other parſons Eccleſiaſficall being 
ſecular : Fo2 in the ſecond clauſe of this Ac, hujuſmodi religioſorum is men- 
fioned foz the diſfinction between religious and ſecular. ex the firit part of 
the Infticuces, ſe. 133, And the reaſon of this diverſity is, that the Abbots, 
P2tozs, and other religious and regular perſons are dead perſons in Law, any 
have capacity to have lands and gods onely foz the uſe and benefit of the houſe, 
and cannot make any teffament;and therefoze the Church oz religious houſe is 
holden alwaies one , in reſpect whereof the ſucceeving Abbot ſhall have an AC\- 
fe foz a difſciſin done in the life of the pzedeceNour, and an action of UWaſt foz 
waft done in his pzedeceſſo2s time;but ſo ſhall not a Biſhop, Archdeacon, Dean; 
Parſon oz the like, that are Eccleſiaſticall ſecular, becauſe the Charch bytheir 


death hath an alteration, and is not alwaies one, and they may make their Te- 

tament, foz that they may have gods and chattels to their own uſe, 
Alſo the Biſhop is of an higher degree then the Abbots and Pziozs, with 

which this Ac begins, | 


T7 Morte praveniant”.) ©0 it is if an Abbot 0; P2ioz be vepoſev, the 
ſucceſſo2 ſhall have an action upon thisAc, although the p:edeceſſour be alive, 
as well as if he had died, foz as to that houſe he is civilicer mortuus. 


& Suc- 


42 E.3.23.2 His; 
2,319.21H.6,46 
4B.4.8.9 E.4-33 
t$E.4.16.t E.5, 
4,5. Li.2.0.46, 
Hicc.19.W.1.6 
$* ty, 26, 


Temps E.r. 
tra's 242, 


152 


12 Hig. tit. Ac- 
count 124. 4 Es. 
11,1725 E:3.45- 
9 H.6.25.17 E.3, 
tit, Execut. 106. 
121 E.z. Account 


$7-47 E-3- 23- 


3 E.3.31-4 E.4.8. 
18 E.4. 16. 


o H.4.5-11 Haq. 
55. ſemble. 


7 E.4-1 5.2.9 E.4+. 
33.9 H.6. 25,26, 
Regiſt, 96. 


36 E.3.trn's 211, 


18E.2.trn's 237, 
2 H.4. ubi ſup, 
18 E. 4.16. 

F. N. B. 89. i, 


Reziſt. 125. 
F, N. B., 12, h, 


& 113, 


Marlebridge. Cap. 29. 
«| Succeſſores habeant actionem ad bona Eccleſiz ſux de 


manibus hujuſmodi tranſgreſloris repetend..Jwome have thought 
in reſpec of this wozd repetenda that this muſt be intended of an action of 
Detinue, oz the like action, wherein the thing it ſelf ts fo be recovered, buf de 
manibus hujuſmodi cranſereſſoris make 1t evident, that it mult be intended of a 
treſpaſſe quare vi & armis, fo2 thereof was the doubt at the Common Law : 
fo2 it is hoiden,that fo2 gods taken from the pzedeceſſour ofan Abbot oz Pzioz, 
no action was given to the ſuccefſo2 at the Common Law befoze this Ac, foz 
by the taking the p2operty was deveſted. But an Action of Account, debf, ve- 
finue, replevin, and the like Action, which affirmes the p2operty to continue, 
the ſucceſſo2 ſhall have an action at the Common Law. 


Bona. ] ;. Jfanobligation be taken from the p:edeceſſour, it is within 
this Statute. 2. The ſucceſſo2 ſhall have by the equity of this Statate an 
action of Treſpaſſe of cutting down of tres, and carrying them away ; where 
in it is to be obſerved, that Acts that give remedy foz wzongs done , ſhall be 
taken by equity. 


q Eccleſiz ſuz.] Lhe Action that the Succeſſoz ſhill bing upon this 
Statute , ſhallhe Bona & catalla domus 8 Eccleſiz ſuz rempore I, przdecefloris 
ſul whlh wid queſtion a Biſhop, Dean, oz other Eccleſſaſticall ſecular 
cannot fay. 


T Recenter ante obitum.) pet if the taking of the gwvs were 
long befoze the death of the Abbot o2 Pzioz, his ſacceſſoz ſhall have an Action 
of Treſpaſſe by this Statute. 


q Siautemin terris & tenementis hujuſmodi religiofo- 
rum, &c. aliqui ſe intrudant tempore vacationis, &c. 5 


habecant de ſeifina ſua, & adjudicentur eis damna,) This bzanch 
is alſo taken by equity, fo2 by theſe wo2ds the ſucceſſoz of an Abbot, . Paioz, 93 
any other religious Sovereign ſhall have an Action of Treſpaſſe , foz tres cut 
down and carryed away in the fime of vacation. 

But a Biſhop ſhall nof have an Action of Treſpaſſe in that caſe. 1. as hath 
been ſaid, foz that this Ac extends not to him; 2, The King bath the tempo- 
ralfies during the vacation, and therefoze he cannot have an Action of Lreſ- 
palſe: 1But inthe Regilter there is in that caſe an Oier & Terminer to be gran 
ted to heare the freſpaſſes done in time of vacation of the Bilhopzick, as there- 
by appeareth, which ſeemeth in favour of the Church to be granted by the 
Common Law, foz it ts not grounded upon this Ac, and therefoze I leave the 
marginall notes tn the Regiſter that are newly added, and are not warranted 
by ancient Panulſcripts, fothe judicious Reader. 

And the Writ of Jntruſlon lieth nof foz the ſucceſſo2of the Biſhop, foz an 
intruſſon in time of vacation fo2 the Kings poſſeſſion ( which he hath withoit 
office) p2eſerveth the inheritance of the Biſhop, but it lveth by this Dtature, 


- where one intrudes after the deceaſeof an Abbot oz Pzioz, Vide the firſt vart 
of the Infticuces ſeR&. 443. fb2 this manner of intruſion, while the behold 


inheritance is in conſideration of Law, 


CAP. 


Cap-30. Marlebridge. 
CAP. XXL 


JRoviſum eſt ctiam, quod 1 alienationes illx, de quibus nr8.14.6.z18, 
| | &c, Brir.ca. 114. 


breve de Ingreſſu dari conſuevir, per tot gradus fiant, rigulibr adi. 


: ſ q : Lib,4. cap,1, - 
pu quot breve illud in forma prius uſ1rara fieri non poſit, Lp 


abeant conquerentes breve ad recuperandum ſeiſiiam ſij- Banco Ror.g, » 
Eborum, John de 


am, fine mentione graduum, ad cnjuſcunque manus per Hodleſtons caſe, 
hujuſmodi alienationes res illa deyenerit, per breye origi- 

nale, & per commune conſilium Domini Regis inde pro- 
videndum, &Cc. 


It ts fo be cbſerped, that the Common Law p:ovided fo2 the quictnefſe of See rhe firſt par; 
mens fr&hold and inheritance, and that they ſhould not be diſturbed from ma- of the Inſticuces, 
nurance of their grounds ; in ſo much as he that right had could not enter up- {<-473- 
on him that came in by deſcent o2 lawful conveyance, but was dziven to his 
Writ of Entry ; and the Common Law foz the ſafety of mens poſſeſſions fur- 
ther p2ovided, that if the land were conveyed out of the degrees, ſo as the De- 
mandant could not have his Writ of Entry in le Per, oz in the Per & cui; the 14 H.4.39.45- 
Demandant (to the end that ſuits might have an end) was d2iven to his Writ 
of Right, a long and final remedy, and that he which right had ſhould take his 
remedy by Writ of Entry befoze there were above two deſcents, o2 two con- 
veyances, and alſo within the time of p2eſcfiption, | 

This Statute in caſes of deſcents and conveyances; after the Degrees paſt, 
doth give a Writ of Entry in the Poſt,which in thoſe caſes lay not at the Com- 
mon Law. But in other caſes,then in caſe of alienation and deſcent,there was 
a Writ of Entry in the Poſt at the Common Law ; as where one entred by E.N.3. $92. 
diſlciſin, intruſion, abatement, judgement, ſucceſſion, oz as Tenant by the cur- Flera lib.s, c.34, 
tefie, in theſe caſes a Writ of Entry in the Polt did lie at the Common Law, 
but if the wife recover her Dower by judgement, yet is ſhe in the part by her 
husband, and if the ſecond altenc be difſeiſed, and he recover in a real. Action, 
yet lieth the Writ againlt him in the Per & cui, becauſe the alienation-fo him 
is the ground of his title, Ec fic de czteris: a | 


- .T Sitalienationes, &c.] Yereby it appeareth that this Ad erten- 5 E. 2. cuiinyid 
deth where the lands were aliened from one to another, either by lawful con- 23-7 E:3-12. 
beyance, o2 by deſcent ; and by conſfruction this Ac ertendeth as well to alie- 
nattons, xc. made befoze the Statute as after,fo: Statutes, that give remedy fo 
them that right have, are ever favourably exponnded ; obſerve well the! wo2ds 
ofthis Act : If the difſeiſee doth releaſe to the diſſeiſoz, this doth amount to an 9 
alienation, and maketh a degree, but a furrender of an effate fo2 life maketh no w 


degree, yet is it an alienation; +2 xH6 


T Breye de ingreſſu.7 This tis underftwd of Writs of Entry, Sur 
difleifin in le Poſt, in le quibus, fine affenſu capit*, caj in vitay ſar cut in yita, nok 
compos mentis, dum fuit infra #tatem, ad term* qui_ prxteriit, in - caſif*pro- 
viſo, In conſfimili caſu ad communem legem ; Df intruſion, Cauſa Matrimonit 
przlocuti, ; Lo} 35655 


F Fe. gradus fhant.] Gradus dicitur & eradiendo; becanſe. the 

tate paſſeth by degrees from one to another, and in the Lawit ſtgniftetha.con- | 

beyance, 02 a deſcent from one to another,and there be bat two a" 50 E,z. 27% 
E th 


4 . 


Marlebriage. Cap.30. 


the Per, and in the Per and cui, if it pzoceedany further either by conveyance 
2 deſcent, it is out of the degrees: If agift in fail, o2 a leaſe foz life be m«de 
* 15 H, 3.breve the remainder over, the firft eftate, and all the remainder make but one 
878. 20 H.3-A9. nearg. | OS TOES. 
432019E-2.AM 4 519 theſe alienations that make degrees, ought (as hath ben ſaid) to be ſo 
_ BED a lawful,as the alien may be inby title ; and therefoze a feoffment by a gardian 
PAT8.5E4. in Chivalry, Soeage, oz by Nurtur, a Termer fo2 years, Tenant at will, e: 
69. 506.3.22. Watliff, o2 Tenant in Uillenage doe make no degree, becauſe they amount to 
43 A 14.3 E-4. q difſeifin, and ſome hold the feoffee was a diſſeiſo2 af the Common Law ; and 
——— = where the wozds of the Statute be Quod alienaciones, thoſe muſt be 1nfendey 
0.418, 354, 324, lawful alienations, ſuch gs by the ancient Law ſhould have taken away an 
26. Brir.cap.11. , -; : 
Flerali 5 Cap.t1. : Regularly a man ſhould not have a Writ of Entry m the Poſt, where he 
lib. 4. Cap. 1. may have a Writ within the Degrees, and the cauſe thereof 1s to ouſt falſe 
aW.1.c.40.7 E.3- Uowchers, yet in fome caſes a man may have election either to have a Writ of 
35.11 E.3. breve Entry in the Poſt, 02 a Writ of Entry in the Per & cui ; * As if I may havea 
472. 32 £:3-7+ *- Writ of Entry in the Per 8 cui again[ B. who altens, ſo as now it is out of the 
argon 24." Degrees, yet if B, take back an effate again, I may chaſe ejther a Writ of Tn- 
148.4.39.27H.6. try in the Per & cui, 02 in the Poſt, but prima facie, the Writ of Cntry in the 
ent. 23. F.N.B. Per & cui is moze beneficial, becauſe the Tenant in the Writ of Entry in the 
192. Poſt may vowch at large, and ſo he cannot doe in the other Writ, buf onely 
b3rE.r. breve yithin the Degrees. 
875-39 E-3-33" <4nt ifthe Tenant fake back an effate fo him, and fo another, then J am 
proger* wy '+ dziven tomy Writ ofEntry in the Poſt, ſo it is if the ſtate be made fo the heir 
21 H.6.8, Br.tit, Of B, | 
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Entry 19. - A woman ſeiſedof a Rent taketh husband, the husband purchaceth the land 
C5 E.3.31- where out, ec. and after alieneth the land in ſ&,by which he includedly paſſeth 
3 H-6.38. the rent and dieth, the wife in a Cui in vica, ſhall ſuppoſe the alienc to be in 
LC the Pero2 Poſt. And yet in ſome caſe one thall have a Writ of Entry in the 


Poſt, when t res be not paſt, (note well the wozds of this Act. 

TEOyE: If a Ce hg iſſue two nn s ny and the one daughter hath WW and 
dieth, in this caſe the Aunt is inthe Per, and the Niece is in the Per  cui, and 
oneWrit mult be bzought againft them both, which mull be in the Poli, be- 
cauſe one Writ cannot be bzought both in the Per as to one,andin the Per & cui 
as fo the other. ; : 

3oE.r. breve 884. Yowbeit in ſome caſes a Writ of Entry in the Per ſhall lie, although there 

5 ES 242.3. be many alienations o2 dilleiſins ; as if the husband be ſeiſed in fe and die, 

32. 3670-6" and twenty alienations o2 difſeiſins be made, now.doth the Writ of Entry in 

pace of the Inſt, the Poſt lie, but if the Wife be endowed, the Entry of the Wife ſhall be ſap- 

ſe&.393: poſed by her husband ; but otherwile it is ofthe Tenant by the conrtefie, foz 
the Law wozketh by iſſue had without any aſſignment, and therefoze meerly in 
the Poſt, | 


T Sine mentione graduum.) This is intended a Writ of Entry 
in the Poſt, ſo called of this wo2d uſed in the Writ, In quod idem A, non habet 
ingreffum nifi poſt difſcifmam quam C. injuſte, 8c. fecit prxdi&' B. &c. 

As the Writ of Entry, which Writ is ſine mentione graduum, as our Ad 
ſpeakefh :; As the Writ of Cntry in the Per , is ſo called of this wozd [per] in 
the Urit, In quod idem A. non hater ingrefſum nifi per C, qui illud ei dimiſi : 
And in the Per & cui, of thoſe wozds in the Writ, In quod idem A, non habet 
iogreſfum niſi per C, cu D. illud dimifit, qui inde injuſte, & fine judicio diffeifi- 
vits F&c, 

Wut foz as much as the Law is never known unfil the reaſon thereof be 
appzehended ; Wherefoze ſhould not the ſucceſſo2s of a Biſhop, Dean, Abbot, 
Patoz, ec. be as well in the Per,asthe heir by deſcent ; And the reafon there- 
of 1s, fo2 that theheir cometh in by his aunceffer, and therefoz2e a deſcent ſhall 
take away ay Entry, & the Warranty of the auncefter ſhall barre the heir, but 

| in 
s 


Cap.30. Marlebridge. ” 
in caſe of _— _ —_ —_ not wp ons the Warranty 

of the pzedecela2 inds the ſucceſſo; ; and Regiter delivereth neoig. 120. 

it boz a rule, with the realan thereol,Breye de ingrefſu deber imporari verſus ſuc- See he oſt part 
cefſorem ſemper in le poſt, qua ſucceſſor per predeceſſorem no» ingreditar, And here- © the Inſticuces, 
with agreth Bractos, who ſaith, Item quericur&cc. an faciune gradum de Ab- ſet. 386,534 
bate in Abbatem, ſicuc de hzrede 1n hzredem ; & videtur quod non, magis quam pe 

in compuratione deſcenſus, quia etl alcernatur perſona, non propter hoc alternatur 


dignitas, ſed ſemper maner. 
. T Res la devenerit.] This is intende of lands, tenements, 
rents, and ofher things whereof a Pczcipe doth lie.. 


« Per confilium Domini Regis inde providendum.] ma 
Which was done acco2dingly, and the Wriz tet dokem in the Regiſter, 


! E:3. I 4+ 
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Statutum de Weſtminſter primer. 1 
Editum Anno 3 Edw. 1. 


| | The Preface of the Statute of W.1. 


Eux ſont les eſtabliſhments le Roy Edward fits le Roy 
S H. faits a Weſtminſt. a ſon primer Parliament general 
apres ſon Coronement, lendemainde la cluſe de Paſche, lan 
de ſon raign 3.per ſon Councel, & per laſſentments des Archi- 
eveſques, Eveſques, Abbes, Priors, Countes, Barons, & tout 
le Comminalty de la terre illonques ſummones : Pur ceo 
que noſtre Seignior le Roy ad graund yolunt & defire del 
eſtate de ſon Realme redrefſer en-les choſes ou meſtier eft 
damendment, & ceo pur le common profit de ſaint Eſgliſe, 
& de ſon Realme, & pur ceo que leſtate de ſon Realme, & de 
faint Eſgliſe ad eſte malement garde, & les Prelates & Re- 
ligious de laterreen mnlrs des manners grieves, & le people 
auterment treit que eftre duiſt, & la peace meines garde, & 
les leyes meins uſes, & les misfeſants meins punies, que eſtre 
duiſſent, per quoy les gents de la terra doubteront meins a 
misfaire : cy ad le Roy ordeine & eſtablie les choſes ſouth- 
ſcripts, les queux il entende deftre profitables & covenables 
a tout le Realme. | 


7 Ceux ſont les eftabliſhments.” $catiimina, o2 Rabilimenca, 
Cftabliſhments, oz Aſſurances, coming of ſabilis, and that again a tando, of 
fkanding; And juſtly may not onely theſe Chapters challenge that name, but 


. allother the Statutes made in the reign of this King may be ſtyled by the 


name of Eſtabliſhments, becauſe they are moze conſtant, ſtanding, and durable 

Laws, then have ben made ever fince: ſoas KingE, i. who (as Sir William 

Herle Chief Juſtice of the Court of Common Pleas, that lived in his time, 

yrs Fuit le pluis ſage Roy que unques fuit) may Well be called our Ju- 
intan, 


T7 AſonParliament general.) So called, becauſe all the Laws 
then made were general, and that great andhonourable Aſſembly were not en- 
fangled with pzivate matfers, but with ſuch onely as were foz the general gud 
of the Common-wealth, foz the end of this Parliament, is, as hereafte: in 
the Pzeface is erpzeſſed, Pour le common profit de faint Eſpliſe, & del Realme. 


q Apres | 


Weſtm. primer. 


ſl Apres ſon coronement.] Þe began his reign the is; day of 


Noyember, Anno Dom, 1 272. he then being in the land sf Paleftine ; and after 
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his return info England, was crowned the 1g. day of Auguſt, in the 2. year of yer. Mag.Chart. 
his reign, (and not the 9, day of December, in the x. year of his reign, as ſome f0l.144. | 


have miſtaken) as evidently appeareth by this Pzeface, andby ancient Recozds 
hereafter remembzed. 


« Lendemainede la cluſede Paſche.} That -is, in craftino Glanvili.z, c:6. 


clauſi Paſchz, 02 in craltino oftabis Paſchz, Which is all one : in Engliſh, the 
mo2row of the utas of Eafter, If is called utcas of huic, which fignifieth eight, 
yiz, the eighth day after, including Eafter day it ſelf foz one. 

Note, this Parliament was ſummoned fo be holden at London in: quindena 
of the Purification after his Co2onation, and p2o2ogued from thence until the 
mozrow after the utas of Eaſter fo be holden at Weſtmintter, And the number 
of eight was much reſpected in the ancient Laws, - as amongſt the Laws of 
King Edward the Confefſoz, Pax regis dic qua coronatus eſt, quz dies tenet oRo, 
in die natali Domini dies o&o, in Paſchate dies oRto, in Pentecofte ' dies ofto, &c, 
Now the eighth day, accounting the feaſt day foz one, is clauſum feſti, that is, 
the cloſing up of the feaſt foz many purpoſes, | 


& - 


CT Lan de ſon raigne a This p2oveth that he was crowned in Vide ver. Mag. | 
Anno 2, fo2 if he had been crowned in Anno x. of his reign, then this Parlia- 4; part, fo, 
ment ſhould have been holden in the 2. year ; and this is pzoved by other mats *#*-*: 


fer of Recozd. ut the truth is, that the x 9, day of December, in Anno 1. of 
his reign, he was not returned info Englahd. 


Rex yenerabili in Chriſto Patri, Roberto Cant' Archiepiſcopo, totius Angliz Pri- Dorſ. clauſ. 


mati,ſalutem, Quia generale Parliamentum noſtrum, quod 'cuih-Prxlatis & Magna- © 3 E-1. m.2t, 


tibus regni propoſuimus habere London' ad quindenam 'Purificationis beatz Ma- 
riz proxim* furur', quibuſdam certis de cauſis prorogayimus uſque in craftinum 
claufi Paſchz proxin? ſequen” ; yobis mandamus rogantes quatenns eidem Parli- 
amento ibidem in eodem craſtino clauſi Paſchz interfitis ad tra@andum & ordi- 
nandum una cum Przlatis & magnatibus regni noltri de m__ ejuſdem 
regni, & hoc nullatenus - omitratis, Teſte Rege apud Woodſtock, 27. die De- 
cembris, y 


| Rexih primo generali Parliathetto ſuo poſt coronationem ſuam in craftino ofta- rg. par. An, 4 
bis Paſchz Atino regni ſui 3, de yoluntate ſua, & Conciliariorum ſuorum confilio, E.:, m.g. 14. 


& communitatis regal ſui ibidem conyocar' conſthſu, ad honorem Dei, &c. ordi- 
navit & ſtatuit quod, &c. bw 

| Rex Edw. tenuit primum generale Parliamentum ſuum poſt coronationem ſuam 
in craſtino oRtabis Paſchz, Anno 3. regni ſui. | 


qT P er:ſon councel.] This p2oveth that this King and other Kings 
befoze him had a Pzivy Councel,which appeareth by the Writs of Parliament, 
that Parliaments are ever ſummoned fo be holden de adviſamento concitii ns- 
firi, Df this ſ& moze in this firſf Chapter. gs 


7 Perlaſſentments des Archieveſques, Eyeſques, Abbes, 
Priots, Countes, & Barons, & tout la comminaltie de la 


terre illonques ſummones.] Pere ts a compleat Parliament fo2 the 
making oz enacting of Laws, the King, the Lo2zds Spiritual and Tempozal, 
and the Commons : Foz if an Act be made by the King and the Lozds Spirt- 
| fual and Tempozal, oz by the King and the Commons, this bindeth not, foz 
it ts no Act of Parliament ; foz the Parliament concerning making 02 enacting 

of Laws conlifteth of the King, the Lozds Spiritual and Zempozal, and the 


Rot, pat. An. 19 


- 


See the 4. part of 
the Inſtir, cap. of 
the high Court of 


Commons ; and it is no Act of Parliament, unleſſe it be mave by the King, Parliamone. 


the 


3 E.6.cap.12, 
x Mar, cap.12. 


32 H.8.cap.9. 


Ron Parl.50 E.3, 
nu.10,15,16,17, 
18, &c. Rot,Parl, 


5 H.4. nu.s. 

7 H.4. nu.g0,4t. 
9 H.4. indemnitie 
des Seigniors,&c. 
x H.5, nu.8,&c, 
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the L,02ds and Commons. And where it ts ſaid, by all the Commonalty, all the 
Commons of the Realm are rep2eſentedin Parliament by the Knights, Citt- 
zens and 1Burgeſes. : : | 

The purpoſe of this Parliament is f6 redzelle the fate of the Church and of 
the Realm in thoſe things that need amendment, The end is twofold, Pur le 
common profic de ſaint Eſgliſe, & de ſon Realme. 

' There were five things that needed amendment. 

r. Foz that the ®ftate of the Realm and of holy Church (which are ever 
like Hippocrates twins) had ben til governed, | 

2, That the Pzelates and other men of the Church many wales had ben 
grieved, and the people otherwiſe entreated then they ought to have been, 

3+ The Peace had not ben well kept, which was againff a main Paxime of 
the Law, Inprimis intereſt reipublicz, ut pax in regno conſervetur, 8 quezcuaque 
paci adyerſentur, proyide declinentur : Which Parime hath been repeated and 
affirmed by authozity of Parliament. . 

4+ That the Laws hadnot been put in execution againff another pzinciple 
of the Common Law, Nikhil infra regnum ſubdicos magis conſeryat in tranqui- 
litate & concordia, quam debica legum adminiſtratio. Aﬀirmed alſo in Parli- 
ament, 

5+ Dffenders ſeldome puniſhed, Er impunicas continuum affeRum eribuir de- 
linquendi ; Foz this @tatute ſaith, By reaſon whereof the people of the land fear 
lelle to offend. = ; 

The remedy hath two excellent qualities, which ought to be inſeparable fo 
every Ac of Parliament, viz. to be p2ofitable, and conventent. 

Pere ſhall you ſ& the effects of the Writs of Parliament, as they be at this 
day: Firft,the Writ is,Nos de adyiſamento Concili noſtri; and this A ſaith, 
Le roy per ſon councel. ; : 

2+ The Writ is, Pco quibuſdam arduis 8 urgentibus negoriis nos, ſtatum & 
defenſiopem regoi noſtri Apglizx concernentibus : andit 1s expzelled in this Act, 
Que noſtre Seigniour le Roy ad graund volunt, & defire del eſtate de ſon Realme 
redrefler, en les choſes ou meltier eſt damendement, & ceo pur le common profit de 
ſaint Efgliſe & de ſon Realme,' & pur ceo que leſtate de ſon realme & de ſaine Ef- 
gliſe ad eſtre malemenc gard, &c, ; EE x 
And here if is tobe obſerved, that this noble and wiſe King E. x. was con- 
fented in a free and general Parliament fo hear of the miſgovernment of the 
State of the Real and of the Church, and never ſought to cover thoſe irregu- 
lar pzoceedings, either in his fathers time 02 his own , and thought it Thonly 
be greater honour fo2 him to rip up theſe grievous ulcers both in the Church 
and Common-wealth, and fo cure them by wholſome rules and Jaws, then to 
cover them, lcft it ould be vainly feared they ſhould reflec upon his fathers, 
v2 his own miſgovernment, where in truth all the fault Could reſt upon great 
Counſellozs, and Officers, and Pinifters of Jufkice,and other the Kings Df- 
ficers and Piniſters ; and ſo it hath faln out in divers other Kings times, 
_— Pzeamble to all the @fatutes is wozthy of due and deliberate conſive- 
ration. 

Df this wozthy King we have ſpoken in ather places; This we will adde 
out of an appzoved Authoz, Nemoin confiliis illo argutior, in'eloquio torrentior, 
in peticulis ſecurior, in proſperis cautior, in adverfis conſtantior, 

Now this Parliament holden at Weſtminſter, is called Weſtminker the firkt 

oxcellency. . 
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-CHÞT 1 


| BY primes voit le Roy &&commaunnde, que la peace de 
ſainr Efgliſe, & de la terre, ſoit bien garde & mainteign' 
en touts points, & que common droiture ſoit fait a tours, 
auxibien as povers, come as riches, ſans regard denulluy, 
Er pur ceo que les Abbies, & les meaſons de religion de la 
terre, ont eſte ſurcharges & greves malement, per le yenue 
des graundes gents & dauters, que lour biens ne ſuffiſont a 
eux meſmes, per que les religious font ci abates & impo- 
vers, que ilz ne poient eux melmes ſuſteign', ne la charge. de 
charitie quils ſoilent faire. Purview eſt que nul ne veigne 
manger, herberger, ne giſer a meaſon de*religion dauter 
avowlon, que de la laine, al coſtages de la meaſon, fi ne ſoir 
prie & requile ſpecialment per le governour de la meaſon, 
avant que il veigne. Er que nul a ſes coftages demeſne, ne 
entr, ne veign' giſer encounter la yolunt ceux de la mea- 
ſon. Erper cel eftature nentend* pas le roy, que grace de 
hoſpitality ſoir ſuſtreit as beloignes, ne queles avowes des 
meaſons lez puiſſent per lour ſoyent venues ſurcharger ne 
deſtruer. Purview eft enſement, que nul graund ne petir, 
per colour de parent', ou deſpecialtie, ou per auter affiance, 
ne per auter encheſon, ne courge en auter parke, ne peſhe 
en auter viver, ne veign' manger ne herberger en meaſon, 
ne en manour, ou en meaſon de Prelate, ne de home de 
Religion, ne dauter encounter. la yolunt le ſeignior, ou 
le bailife, de coſtages le {cignior, ne a ſon coſt demeſae. 
Et fil veigne, ou enter per le gree, ou ſans le gree le ſeigni- 
or ou le bailife nul ſarure, huis, ne feneſtre, ne nul maner 
de ferme ne faire overer, ne de pecher per ſoy, ne per au- 
ter, ne nul manerde vitail' ne auter choſe preigne per. co- 
lour de achate, ne auterment, Ex que nul face barter blee, 
ne prender blee, ne nul maner de vitaile, ne les auters bi- 
ens, de nulluy Prelate, home de Religion, ne de auter, ne 
de clerke, ne de lay, per colour de achate, ne autermeut/en- 
conter la{ bone] volunt, & le conge de celuy, aquela chole 
ſerra, ou de gardein, deins ville merchandiſe, ou dehoxrs, 
Ec que nul preigne chivals, botes, chares, ne charers, neefes, 
ne bateux, ne auter choles zffaire cariage, fans le bone yo- 
lint 
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lunt de celuy, aque les choſes ſerront. Ec fi il per la bone 
volunt de celuy le face, lors maintenant face ſon gree ſo- 
lonque'le covenant fait enter enx, Et ceux que viendront 
enconter les eſtabliſhments afantdits, & de ceo loient at- 
taints, ſoient adjudges a la priſon le roy, & dillonques ſoi- 
ent rentes, & 'punies ſolonque la quantity & le maner du 
treſpas, & ſolonque ceo que le roy en fa court veter que 
bien ſoit. Ec ſoit aſſaver, que {1 ceux a que le treſpaſle tuir 
fait, voillent ſuer les damages, que ils avera reſceux, lour ſer- 
ra agarde & reſtore au double. Et ceux que le treſpas ave- 
ront fait, ſoient enſement punies in le maner avantdit. Fr f1 
nul ne voile ſuer, eitle roy la ſuit, come de choſe fait en- 
conter ſon defence, & encounter fa peace. Et le Roy ferra 
enquire de an en an, ſicome il quidra que bien ſoit, queux 
gents eyent tiel treſpas fair. Er ceux queux lerront endites 
per ceux enqueſts, ſerront attaches & diftreign' per la grand 
diſtreſſe, de vener a certain jour; que conteigne le ſpace du 
moys en 1a court del roy, la ou lay plerra. Et fi ceux ne 
veigne a cel jour, ils ſerront auterfoits de recheffe diſtreigne 

er meſme diſtr”, de vener a un auter jour, que conteigne 
Nw de vj. ſemaignes. Er {1 ceux adonques ne veignent, 
ſojent adjudges come attaints, & rendent le double (per le 
ſuit del roy) a ceux queux ledammages averont reſceux, & 
ſoient greyvement rentes, ſolonque le maner del treſpas. Et 
le roy defende & commande;que nul deſormes ne face male, 
damm', ne grevance a nul home de Religion, perſon de 
faint Eſplis, ne a auter, per encheſon de ceo que ils eyent 
deny Ihoſtelle, ou le manger a nulluy, ou per encheſon de 
ceo que aſcun ſoy pleint ou court, de ceo que il ſoit greye 
des aſcuns choſes avantdits, 8 i aſcun le face, & de ceo 
ſoit attaint, ſoit incurre le peine avantdir. Er eft purview que 
ces points avantdits lient auxibien nous Counſellors, Juſtices 
del}Foreſt, & auter nous Juſtices, come auters gents: Er 
que les points avantdits ſoient mainteignes, gardes, & tenus. 
Cy defende le Roy ſur fa grieve forfeiture, que nul Prelate; 
Abbe, Prior, home de religion, ou bailife daſcun de eux; 
ou del auter, ne reſceive nul home enconter la forme ayaiit- 
dit. - Etque nul envoyau meaſon, ne au manpr de religion, 
ne de auter home, gents, chivalx, ne chiens a ſojourn”, ne 
nul lez reſceive. Er que le ferra, pur ceo que eſt encontet 
le 
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le defence & le commandement le Roy, il ſerra puniſh 
revement. Uncore eſt purview, que les Vic ne herbergent 

ove nulluy, oveſque plus que v, ou vi. chivalx, ne on ils 

ne grevevenc la gentes de Religion, ne auter per lour lovent 

vener, ou giſcr a lour meaſons , nealour manors. 


This Chapter doth ſpzead it ſelf into thirt@n bzanches. 
| Enprimes voetle Roy, & commaund, que le peace 1. Bra. 
deſaint Eſgliſe, & dela terre ſoit bien gard, & mainteine en 
routs points, & que common droiture ſoit fait a touts, auxibi- 


en as poures, come as riches, ſans regard de nulluy, &c. ] | 
Imprimis Rex yult, & przcipir, quod pax ſacroſantz Ecclefiz, & Regni ſoli- Obſerve well this 
de cuſtodiatur, & conſeryetur in omnibus, quodque juſticia fingulis , tam paupe- Law, 
ribus, quam diyicibus adminiftretur, nulla habita perſonarum ratione. 
This is an ancient marime of the Common Law repeated and affirmed _ leges Edga= 
amongſt the Laws of King Edgir : Primum Eccleſia Det jura & immunirates ——_ 
ſuas omnes habeto, publici juris beneficio quiſque fruitor, eique ex xquo & boo 
(five is dives, five inops fuerit) jus reddiror. 
Fleta reciteth this fundamentall Law in few wozds, Quod pax Ecclefiz, & Flera lib, 1.c4,29. 
tecrz inviolabiliter obſeryerur, ica quod communis juſticia fingulis pariter exhi- 


beatur. - 
And this Law hath ben erplained and affirmed by divers other Ads of 2 R.3. cap. 2. 
Parliament. - = as. - 


Bricton fol. 1. ſaith, Peace ne poet my bien eſtre ſansley ; Therefoze this | jy ap. 8. 
Lawasa mean, that peace may be kept and maintained , pzovideth that ; x.4.cap.r,Gec. 
common Droirure, ( i, Juſtice ſelonque le Ley, & cuſtome d'angliterre ) ſoit fair 
a touts, &c, 

But this ancient Law had great ned at this fime fo be rehearſed, and com- 
manded tobe put in execution, fo2 that. by reaſon of the often inſurrections , 
tumults, and inteſtine Warres in fhe reign of King Hen, 3. the peace of the 
Church and of the Land was foz along fime miſerably diſturbed, and ina man- 
ner overthzown, fo2 of thoſe inteſfine Warres the Poet ſaid truly, 

Nulla fides pietaſue virss, qui caſtra ſequuntar. 
And of theſe ſeditious Subjects, another in the perſon of the pwoze Ploughman 
in the like caſe ſaid; | 
| Impiuu hec tam culta novalia miles habebit ? Virgil, 

Barbarus has ſegetes ? en quo diſcordia cives 

Perdaxit miſerss ! | 
Another miſchief was, that during theſe tumults and infeſfine Warres, 
Law and Juſffice lay aſleep, fo2 Silent leges inter armaz Wut the rule is god, 
and doth ever hold, Dormiunt aliquandoleges, moriuncur nunquam, 

By all which tit appeareth, Qudd ex malis moribus bone leges ori- 

uncur, 


© Purview eſt que nul ne veigne manger , herberger, ,. z,..4. 


ne giſcr al meaſon dc Religion, &c.} The miſchief is at large yy. 1g... 
ſet down in this A, wherein if is to be obſerved, that over and above their Carlile, ——_ 
own competent maintenance, the reſidue ought to be expended in wozks of z5 £. «: Lib. 8. 
charity, fo. 130.he caſe of 
Yereof lera ſaith, Ec ne religioſi per onerationes indebiras ſuperyenientium ſchool 
depauperentur, per quod eleemoſynas & ſervitia ſubtrahere cogantur, vel terras 
ſuas vendere, yel alienate, ex principis confticutione prohibitum eſt, quod nullus 
hoſpitari przſumat ia domibus religioſorum de aliena adyocatione , nif ſpecialicer 
| ; rogats 


Flera lib. ;, caps. 
Britton fol. 37: 
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. Braxch, 
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ragatuss Nec ſump:ubus domus nec ſuis propriis contra tutorum domuum yolun- 
fatem. 


C Ec per ceſt Statute nentend' pas le Roy, que grace de 
hoſpitalitie ſoit ſaſtreir as beſoignes. ] Vere it appeareth that the 


- graceofVoſpitality conliffeth in diſtributing to them that have ned. 


4. Branch. 


Branch. 


Fleta ubi ſupra. 


Vide hic. cap. 20. 


6. Branch, 
eMag. Chart. c,21. 
Artic.Cler.ca.11. 
14 E.3. Cap. 3. 
I8 E. 3.043» 
Regiſt. 92, 
7. Branch. 


8. Braxch. 


Brit. fol. 37. 


9. Branch, 


10, Brauch, 


Flera ubi ſupra. 


Ne queles avowes des meſons les puiſſent per lour 
ſovent venues ſurcharger ne deſtruer. ] whis is evident. 


q Purview eſt enſement que nul graund ne petit, per 
colour de parent”, ou deſpecialtic, au per auter affhance, ne 
perauter encheſon, ne courge en auter parke, ne peſhe en 


auter viver, &Cc. ] Yereof Fleca ſaith, Nec etiam praſumat quis tertiere illi- 
centiatus currere in parco alieno, nec in alterivs viyario piſcari, yeruncamen fi con- 
tingat aliquis in hujuſmodi domibus per licentiam magiſtri domus vel ejus bsliyi, 
_ non aperiat feneſtras inhibicas, vel aliquas frangat ſeruras, & viRualia vel 
alia bona violenter capiat , yel extrahat ſub colore emptionis, yel alio quoquo 
modo, &c, Ef | 

Vere nofe that vivarium, vivary ts here taken foz waters where fiſhes are 
nouriſhed and kept. 


.C Et que nul face barter blee ne prender blee, &c. ] 
This b2anch againlft purveiozs doth extend as well to Lay,as Eccleſtaltical per- 
ſons, and is well explained and confirmed by divers and many Statutes. 


« Erque nul preigne chivals, boefe, chares, ne charets 


niefs, ne batcux, ne auter choſe a faire carriage, &c. ] 
And by the Statutes aboveſaid and many other,this bzanch concerning cariage 
is alſo well explained and confirmed, 


q Et ceuxqueux viendront encontre les eſtabliſhments 


avandits, & de ceo ſojent atraints.] Here is contained the punith; 
ments of ſuch as dooffend againft any of theſe effabliſhments, as well at the 
Kings ſuit, as at the ſuit of the party grieved, 

And herewith agreth Bricton, fo2 he ſaith, Er auxi des Viſcounts & des coins 
nous auters Miniſters, Juſtices, & Coroners, 8 auters que gents de Religion , 8 
auters gents greveront per ſurcharges de Jour venues pur herberger oveſque eux 
ſoyent a auter coſtages, oveſque troje de frap de vents & per ſojourners de lour 
gents, & de lour chivaur, ou de cheines , ou auterment per empromprs de lour 
Cchivaux ou de cariage, ou de deniers, ou per begger merime, ou fees, ou auiter 
choſe a cux ou a aſcun de lour meyne , ou de lour amys, & inceo caſe ſoient puny 
per fyns. 


T Erle roy defend, & commaund que nul deſormes face 
male damage, &c, ] This clauſe ertends as well fo Lay as Cccleſiafti- 


call perſons. 


T Et eſt purview que ceux points liont auxibien nous 
Counſellors, Juſtices de foreſts, & auters Juſtices, & aurers 


gents, ] Df theſe two bzanches- Flera ſaith thus , Irem nec grayentur viri reli- 
oiof1 » perſonx Ecclefiaſtice, yel alii, pro eo quod vetuerunt ho pitium , vel yi&u- 
alia alicut, yel proeo, quod queſti fuerunt de aliquo gravamine eis 1]lato in pr#- 
dictis articulis contento» quod fi quis fecerit; & inde conyincatur, puniatur per pe- 

y 5M 
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nam ſupradiam, nee excipiancur in prxmiſſis confiliarii Regisnec Juftic'de foreſta, Conſiliarii Regis 


rel ali quicunque Juſticiacit yel miniQri Regis, non magis quam mediocres, yel 
minores, ; 


© Ex que les points ayandits ſoient mainteynes, &c, ] 
This bzanch ertends as well to Lay, as Eccleflaſticall perſons, 


CT. Et que nul cenyolea meaſon 3 &<c, ] This is alſo as generall 
as the fozmer. ER 
Note if is an arficle, Tater capicula Itineris de hits qui miſerunt ad domus 
yel mancria religioſorum homines, equos, yel canes perhendinando ad cuſtum 
eqrum. 


q Uncore eſt purview que Viſcounts ne herbergent ove 


nulluy, GCC, ] Df this Fleca ſaith, De Vic' proviſum eſt quod not hoſ picentur 
alicuþi nifi propriis ſumptibus, yeruntamen corceſlun eſt, quod in domiþvus redi- 
gjoſorum yicifſim per unam noRem cantum cum ſex equis, p non pluribus ſum- 
ptibus alienis in ſuis balivis hoſpicentur , dum tamen frequenter non yenerint. 
Dg& Cap. Icineris de Vicecomitibus yenieatibus ad hoſpicandum cum pluribus 
quam $5, vel, 6. equis in balivis ſuis, yel qui per frequentes adyentus ulcra quoſ- 
cunque oneraycrint, 
ere is to be obſerved that often in Fleta, and other old Anuthozs and Sta- 

_ fnfes this wozd perhendinare is uſed, which ſignifieth to ſojourn, and perhen- 
dinationes [ignifieth ſojourning. | 

And that we may note once again foz all, whenſoever an Act of Parliament 
doth generally pzohibit any thing, as tn this Chapter it doth,the party grieved 
ſhall not have his Action onely foz his p2ivate relief, but the offender hall be 
puniſhed af the Kings ſuif fo2 the contempt of his Law ; and therefoze upon 
this Statute it ſhall be inquiredat the Kings ſait, De hiis. qui miſerunt ad 
domos vel maneria religioſorum yel aliorum homines, equos , yel canes perhentli- 
nando ad cultum eorum , & de Vicecomicibus yenientibus ad hoſpitandujn cum 
pluribus quam quiaque vel ſex equis 1n baliyis ſuis, yel qui per frequentes adyen- 
tus ultra quoſcunque onerayerint, 


PR tt A = 


CAP, IT. 


rette de felony, & il ſoit demandeper Lordinary,il 


Ii. Branch. 
12, Branch; 


13. Branch, 
Fletg ubi ſfupat. 


36 E.z.Cap. 
Cap, Itin. Vet, _ 
Magna Catt.154- 


Urview eſt enſement; que quant Clerk eft priſe = Marld.cop. 34. 
wy 


ſoit liver, ſolonque le priviledge de ſaint Eſgliſe , en tiel pe- 
ril comeils appent, ſolonque le cuftome ayant ſes heures 
uſe, Er le Roy amoniſt les Prelates, & eux enjoineen la 
foy que ils luy doient, & pur la common profit de la peace 
dela terre, ”= ceux que ſont endites de tiel rette per ſo- 
lempne queſtes des probes homes fait enla Court del Roy, 
en nul manner neles deliverent ſans due purgation, iſfint 
quele Roy neit meſtier de mitrer auter remedy, 

The milchiefs befoze this ®tatnte were tha : x. That the ozdinary wonſy 
aften challengeone foz a Clark that was none. - l at when any that w__ 


16 4 


20 E.2,Coro.233 
26 Aſ.19. 7 H.4 
36. 9 Ecq.28. * 


25 E. 3. Cap. 6. 


Leftatute de Bi- 
gamis cap. 6. & 
Artic.Cler.ca.15. 


BraR. |.z.fo, 12.3, 
Artic,Cler.ca.i, 


Brit. Ca, 4+ fo, 12+ 


8 E.2.Coro. 417. 
17 E.2. ibid.z86. 
3 H.7. 12. 


2 BH. 7. fo.1z I2, 


© wy of 
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had ability to be of the Clergy, were endided of felony, the D2dinary woulp 
p2eſently demand them , and the Court would deliver them without inquiſt- 


tion. 3But alwayes after this Statute, the Court tok an inquiſfition of office, 
Ur ſciarurqualis ordivario deliberari debeat. 3+ That the D:dinaries would 


' often deliver. them without due purgation, whereby the King loft his fozfei- 


ture, and offences remained unpunithed, 


CT Fn tiel peril come 1] appent. ] The perill was, that if the Dz- 
dinary ſhould demand any man foz a Clark that was none, his tempozalties 
ſhould be foz that contempt ſeifed, and ſome have holden that he ſhould loſe that 
franchiſe o2 p2iviledge to demand Clarks fo2 him and his Succeſſozs foz ever ; 
but ſe the Statute of 25 E. 3. Cap. 6. foz fince that Statute it hath been holden 
but finable. 


T Queceux queux ſont endites de tiel rette per folemne 
enqueſt des probes homes en 1a Court leRoy in nul man- 


ner nedeliveront ſans duepurgation.] wetoze this Statute if any 
Clark had been arreſted fo2 the death of a man, o2 any other fclony, and 
the D2dinary did demand him befoze the ſecular Judge, he was delivered 
without any inguiſition to be made of the crime ; and this appeareth by Bra- 
Ron, Who wziting befoze this Statute ſaith, Cum verd Clericus, &c, captns 
fuer pro morte hominis, yel aliocrimine, & impriſonatus, & de eo peratur curia 
Chriltianitacis ab ordinario loci, &c, impriſonatus ille Ratim ei deliberetur fine 
aliqua irquifitione facjenda, | 

ut after this Statute, fo the env that the Dzdinary might-have moze care 
of purgation to be duly done accozding the pzoviſſon of this Aa, when any 
Clark was indiced of any felony, and refuſedfo anſwer tothe felony, but clat- 
med priyilegivm Clericale, and was demanded by his D2dinary, yet befoze he 
was delivered to the Dzdinary, all the Recozds ſay, Sed ur ſciatur qualis ci 
(s. ordinario ) liberari debeat, inquiracur inde rei vericas per patriam : And there- 
upon an inquiſition was faken whether hs were guilty of the fac 02 no, and 
ifhe were found guilty, his gods and chattels were fozfeit, and his lands ſei- 
ſed info the hands of the King. 

Britton that w2ote after this Statute, ſaith, Si le Clerk enccupe. de felony, 
(i. indite ou appeale de felony) alledge Clergie, & elt tiel trove (s. q ett un Clerk) 
& p Lordinary demand, donques ſerra inquife coment il eſt meſcrue (i.culfable) 
& fil ſoit nient meſcrue, &c. donques i! ſerra aroge touts quits, & fil ſoit meſcrue fi 
ſolent ſes chateux raxes, & ſes terres priſes in noſtre maine, & ſon corps deliver 
al Ordinary : ©o as by the one Authoz, who wzote alittle befoze this Statute 
and the other who wzote pzeſently after (together with the continull pzacice 
thereof ) the diverfity doth appear. GEES 

Monachus inditatus de felonia, petiit privilegium Clericale, Abbas preſens pe- 
riit eum'tanquam ſuum profefſum, & ad hoc fuir admiſſus loco ordinarii, inqui- 
fitio capta ex officio dixit qyod non culpabilis, ideo quietus receflit, & culpabilis 
inyentus fuiſſet, ad huc di&o Abbat;i liberaretur, &c. 

butt of the _ of the benefit of Clergy npon the arraignment, it was 
very p2ejudictall fo the Pziſoner, fo2 that he loft his challenges to the inqucf, 
that found him guilty, and yef upon the inqueſt of office fozmerly nſed,Uc ſcia- 
rur qualis ordinario liberart debet, he fo2feited all his gods and chattels, and the 
p:ofits of his lands untill he had made his purgarion; And therefoze that 
thaice reverend and. learned Judge Dir John Priſot Chief Juffice of the 
Court of Common Pleas, ffudying how toreliete the paze piſeners that 
were deffitute of councell, with the advice of the rcft of the Judges in the 
reignof H. 6. foz the ſafety of the innocenf, would not allow the Pz2iſoner the 
benefit of Clergy befoze he had pleaded fo the felony , and hatinghad the be- 
nefit of his challenges and other advantages, had been conviced thereof: which 

juſt 
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juſt and charitable courſe hath ben generally obſerved ever ſince. 


Sans due purgation.] wefoze this Statute, Purgations were 
1nduly made, moze foz favour, then fo2 furtherance of Juſtice, whereby mas 
lefactozs Were encouraged to offend; UWherefo2e the King admonifhedand en- - 
joyned by this Act of Parliament the Pzelates upon the faith which they 
ought unto him ec. to deliver no Clerks that were endiced, without due pur- 
gation, as they tendzed the common p2ofif of the peace of the Land, But this 
royall admonition and injunction (and many other in ſucceeding Ages, as it 
by Parliament Rolls appeareth) fuk little effec, but the abuſes in making 7 
Purgations in the end became fo infolerable, as Queen Elizabeth, by aſſent 13 Eliz. cap. 6. 
of the L o2ds Spirituall and Zempozall, and the Commons in Parliainent 
aſſembled, as matter unrefo2zmable, fok it quite away ; but yet, what the Law 
was therein befoze that Statute, 1s good fo be known, and therefoze ſomewhat 
ſhall be ſaid thereof in the Treatiſe of the pleas of the Crown, being the pzo- 
per place fo2 the ſame. 


— a. 
— 


CAP. 117 


TI Urview eſt enſement, que nul rien deformes ſoit de- regis. 184cep, 


Itineris, Ver, 


L mande, nepriſe, ne levie per Viſcount, ne per auter, pur yay chur, 154. 
eſcape de laron, ou felon, jeſque a tantque leſcape ſoit ad- 
judgeper Juſtices errants: Erque auterment le ferra, cy ren- 
draa celuy, ou a ceux que tiel ayeront pay, quant queil 
ayera priſe & reſceive, & au roy au tant, 


The miſchief befoze this Statute was, that Sheriffs in their Tourns, ahd Sa 
L.02ds in their Lets, who had juriſdiction to enquire of eſcapes of !;c":-o0. 
theeves and felons, upon p2eſentment befo2e them of ſuch eſcapes, would levie 
fines o2 amerciaments fo2 ſuch eſcapes , foz that they pzefended that the ſaid 
p2eſentment was not traverſable : Now fozaſmuch as it required judgement 
in Law fo diſcern between a voluntary eſcape and a negligent in caſe of felo- 
ny, andalſo what ſhould bs judged an eſcape, and what not, they might” en- 
ow onely, and the Judgement thereupon belonged to the Juſtices in 

re. 

This Sfatute doth declare, that nothing ſhouldbe demanded, faken , oz 
levied by any Sheriff, o2 other, untill the eſcape be adjudged by the Juſtices 
in Etre, andaddeth a penalty if any ſuch thing be done. Ws nl «2d 

Foz p2of whereof, we find befoze the making of this Statute, Quodeva. , OO 
ones latronum ſecundum legem & conſuerudinem regni coram Julticiarits regis 11; , q g. 
itinerantibus, & non alibi, debeant 8 conſueyerunt judicari, & amerciamenta 1n- : 
de proyenientia_ per ſummonitionem Scaccaril ſunt levand', We findalſo in the Rot. clauſ.; E. n- 
ſame year, that befoze this Ac of 3 E. 1, was made another Recozd, Quia = 25. 
evaſiones lacronum coram Juſticiariis regis icinerantibus, & tion alibi judicari 
debent, mandatum eſt vicecomiti quod reſticuat 8. 1, W, C, quas ab eo cepit pro 
evafione cujuſdam hominis, &c, Now that the Common Law, the miſchief 
befoze the Statute , and the purview of the Statute be anderff@d, let us 
peruſe the wozds of the Act, 


T Per Viſcount, neper auter, &c. jeſque a tant que le 
ſcape ſerra adjudge per Juſtices Errants.] 59 there wozds. the 
Court 


"Þ 
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Lib. 2. fol. 46. Court of the Kings Wench which tis holden coram rege, is not excluded, but 
Marleb.c.19.28. nefentment of ſuch eſcapes may be made there ; Firft, foz that this-pzohibi- 
Hic cap. 15. tion beginneth with Sheriffs, and therefoze the generall wozds [| or by any 

other } thall be intended ofy&tfs , being infertour Courts, andnot of the Fn- 

fices of the Kings Bench, being the higheſt of any ozdinary Court of Juftice 

in England, ®econdly, foz that the Court of the Kings Wench is an Eire,(the 

21 wy 54-b. returns there being Ubicunq; fuerimus io Anglia) and moze then an Eire - fo; 

ut _ if the Kings Bench had come into a County where the Cire- had fit , the Eire 
Regula. had ceaſed, fozin praſencia majoris ceſlar poteſtas minoris, 

31 E.3.cap.14. 1ut by the Statute" of 3x E. 3. it is enacted, that eſcapes of theves any 


Stat. 5. felons, ec. from hencefo:thto be judged befoze any ofthe Kings Juſtices ſhall 
1R.3.cap-3 be teviedfrom time to time as they ſhall fail, as well in the time pat, as in 
time to come. 
CP. IF. 
; E wreck de mere eft accorde, que laou home, chien 
Cuſtumier de . . EE, , 
Norm.cap. 17. ou chat eſcape vive hors de la niefe, la niefe ou ba- 


tel , ou nul rien, quela eins fuit, ne ſoit[adjudge] wreck, 
mes ſoient les choſes ſaves & gardes pur le vieu del vicont, 
coroner , ou al”, ou del bailiff leroy, & bailes en les mains 
ceux dela ville, ou les choſes ſont troves, iffint que &i nul ſue 
les biens, 8 puir prover que ils foient, ou a ſon ſcigniour, 
ou en {a garde peris, deins lan & le jour, ſans delay luy 
ſoient rendus : fi non, remaigne au roy. Er ſoicnt priſes 
per le Vic & Coroners, & bailes a la ville pur reſpoign' de- 
vant Juſtices de wreck que appent a Roy. Er la ou wreck. 
appenta auter que au Roy, ci le cit per meſme le maner, 
Ex que auterment fra, & de ceo ſoit atrainr, ſoit agarde 
al priſon , & rent al volunt le roy , & rendra les damma- 

es enſement.' Et fi le bailifele face, & ſoit diſavow deſon 
node , & le ſeigniour ne ottriedeceo a luy, reſpoign' 
le bailife, fil eitdequey, & fil neit de quoy, rendra le [eigni- 
our lecorps du bailife au roy, 


DoR. & Stud. Pany have doubtey what the Common Law was befoze the making of this 
cap. 52. f0.256. Statute z and ſome Have Holden, that the Common Law was, that the 
goods weecked upon the ſea were fozfeifed to the King, and that they be foz» 
feitedalſo fince the Dtatute, unlefe they be ſaved by following this Statute. 
To this J anſwer with Macrobius, Muſca ignoramus, quz nobis non laterent, 
BraR.li.z.f0.120, fi yveterum leo nobis eflet familiaris: Foz Baton, who w2ote befoze this Dta- 
Brit. f0,7.26.85. tute, paoveth, that this An is but a declaration of the Common Law, 
VI Uh 8 COPÞ3- Magis proprie dici pan Wreccum, fi Navis frangarur , & de qua nul{us yiws 
evaſerity & maxime fi donuaus rerum {ubmerſs faxcir, 3 quicquid inde ad ter- 
ram venerit, crit domini regs, &c,. 8 quod huyuſmodi dici debeanc- Wreccum , 
yerum eſt, nifi ita fir, Quod yorus dorms aliumde yeniens per certa indicia & 


ſigns 
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figna docueric res efſe ſuas, ut (i canis viyus inveniatur, &c, Er eodem modo fi 
certa ſigna appoſita fuer mercibus 8 alits rebus, yo 

Zhe Mirror ſaith, A louc view(s. les corotiers) de wrecks a les appent den- Mirr.c.1.$ 13. & 
quirer ou les wrecks yient a terre, quelles choſes, combien & la yaluediſtintment <3: $ de wrecks, 
per parcells. Er fi home, beſte, oiſell, ou auter choſe -yivant vint ayecq; ou | 
non, & iſfint per dividend ſoit livre a la prochein ville, -un- ou pluſors pur ent 
reſponder al yerey Seigneur (i, propriecarie) fila yiear challenger, & defreſuer de 
deins lan. : : : | | | 

Andalbeit this Authoz w2ote after this Statute, yet he w2ote of ancient 
Laws befoze the ſame , and is moze large then the wo2ds of the Ad ; fo 
therein is named onely of a man, a dog, and a cak, that eſcapeth alive ; and 
this Authoz ſpeaketh generally of any beaff, hawke, o2 other living thing, ſo 
as he purſueth nof this Ac, but treateth of the Common Law. | 
| Rexpro ſalute animz ſuz, 8 ad malas conſuerudines abolendas, conceſfit , quod _ he ge ic” 
bona in mari periclitata non perdantur nomine Wrecciz quando aliquis homo, aut F o gp OD 
beſtia vivus de navi eyaſerit. And now having cleared this point, let us per- yiqe 1i.s. fo. 107, 
uſe the wozds of our Ac, . Ss yr Conſta- 

a es Cale, 

De wreck de mere.] treck oz Shipwzeck is an Engliſh Cuſtumier de 
wo2d, in French,Naufrage,in ancient French, Varech, in Latine,Naufragium, Norm. © 37: 
legally Wreccum maris, Wreck of the Dea in legall underffanding is applyed 5 £.3.3. 12 H. 4 
toſuch gods as after ®hipwzeck at ſea are by the ſea calt upon the land , and 26.F.N.B.r12.<- 
therefoze the juriſdiction thereof pertaineth not tothe Lozd Admirall,- buf to — : 
the Common Law. | Y ; 

Although this Statute ſpeaketh onely of Wreck)yef this Statute extendeth 
to Flotſam, Jetſam, and Lagan ; foz which ſee Str Heary Conſtables caſe;lib. 5. 
ubi ſupra, 7 | 
The cauſe wherefoze oziginally Wreck was given to the Crown,ffwd upon 
two main Barimes of the Common Law ; Firfk, that the p:operty of all 
goods whafſoever mult be in ſome perſon. Secondly, that ſuch gwds, as no 
ſubjec can claim any pzoperty in, do belong to the King by his pzerogative, 
as treaſure trove, ſtrayes, w2eck of the ſea, and others ; becanſe of ancient 
tune, when the art of Navigation was not ſo perfect, no2 trade of merchandize 
grown to ſuch perfection, as now it is, it was a matter of great difficulty to be 
pzoved, in Whom the pzoperty of gods w2ecked at ſea was, BraRton ſaith, Bra8. li. r. fo.3. 
Item tempore dicuntur resin nullius bonis effe, ut theſaurus. Icem ubi non 2ppa- 9 H: 6: 45. 
ret dominus rei, ficut eſt de Wrecco maris, Item de hiis quz pro waiyio haben- 
eur, ficut de ayerits ubi hon apparer dominus, quz olim fuerugt invemoris de jure 
naturali, jam efficiuntur principis de jure.gencium, MDthers have ye&lded ano- 
ther reaſon , that the King by old cuſfome of the Realm, as Lozd of the Nar- 
row Sea, is bound fo ſcour the Dea of the Pirats and\pety robbers of the ſea 
and ſo it is read of that noble King Edgar, that he would twice in the year 
fcour the ſea of ſuch Pirats, 4c. and becauſe that could nof be done without 
great charge, the Law gave unto htm ſuch gads as be wzecked upon the ſea 
towards the charge, | © 
Jf a Ship be ready fo periſh, and all the men therein foz ſafegard of their ®o*- pat- 28 E-r- 
lives leave the Ship, and after the fozſaken Ship perilheth,if any of the men be |: 73 rs 
ſaved and come toland, the gods are not loft, | ct 
A Shipon the ſea is purſued with enemies, the men foz ſafegard of their 46 8. 3: r5. Kor: 
lives fozſake the Ship , the enemies take the Ship, and ſpoile her of her gads claul. 5 R. 2. pro 
and tackle, and furn her into ſea, by the weather the is caſt on land, where her Willicimo Fiſt 
men arrived, and it was reſolved by all the Judges of England that the Ship *** 
was no wzeck, noz loſt. 


T7 Home, cheine, ou cat.] This Statute as hath bn ſaid, being 
but declaratozy of the Common Law, theſe thze inſtances are put bat foz 
eramples, foz beſides thefe two kinv of bealts , all other beaſts, fowles, birds, 
Yawks; 


168 Weſim. primer. Caps. 
BraR. ubi ſupra, hawkes, and other living things are underffod, whereby the ownerſhip oz 
f0.120. 27 E- 3. pzoperty of the goods may be known : and Brafton yet goeth farther, $i certa 
x 3- by his marks fgna appofica fuerint mercibus, 8 aliis rebus, &c. 


. k . No ” . 
 U6c4:R.3 © Mes ſoicnt les choſes ſaves & gardes per le vieu del 


© meek 66 Viſc, Coroner 3 &c.] Pet if the gods be bona pericura , the Sheriff may 
: Cor. 49% ſell ſuch gods within the year, left they ſhould periſh, and nothing be made 
of them ; and therefoze foz neceſſity ( which is ercepted out of Law) the ſale 

in that caſe is god within the year. 


| T Etpoient prover, &c. deins Van & le jour.) pet if the 
Dod. & 5ud.  gwner die within the year, his erecutozs 02 adminiſtratozs may make pzof, foz 
w a6; that this Act is but a declaration of the Common Law, 
35H. 6.27,per This year and day ſhall be accounted from the ſeiſure made as w2kck, foz 
Notingham, that is the thing whereof the owner may take the befk notice. | 
= 49 7 .frum | But if the Kings gods be wzecked, and caff upon ground, where a ſubjeg 
, x kg * hath wzeckof the.ſea, who ſeiſeth the ſame, the King may make his pzafs 
| SP time when he will, and ts not confined to a year and a day, as the 
ubſjcea is. 
Regilt. fo. How if the gods o2 merchandiſes ſo caſt upon the land be nof ſeiſed, as is 
F.N.B. 112. afozeſaid, but taken away by certain wzong doers not known, the party may 
have a Commiſſion of Oier and Terminer to enquire of them that did the 
treſpalſe, and fo hear and determine the ſame, and to make reffitation to the 


party. | 
VideRaſt, Pl. T Deyant les Juſtices del wreck que appent al Roy.) 
cor. fol.611. FThat is, it ſhall not be tryed tn the Admirall Court, but befoze the ds ths 


15R. 2.c9p.3» ftices at the Common Law, becauſe the wzeck is ever caſt upon the land. 


T Ec la ou wreck appent al auter que au Roy, &c.} 
Wreck may belong to the Subjec, either by grant from the ing, oz by 

pzeſcription. | . | 
Bra&.li.3.fo.120. - Df ancient fime, wzeck of the ſea, and other caſualties, as treaſure trove 
Brite. 7, 26-85. tn the land, fſfrayes, and the like, were primi invencoris quaſi torius populi, ſed 
polica ad regem cranſlata fuerunt, quia non modo totius populi, ſed retpublicz 
' etiam caput eſt : But if treaſure be found in the ſea, the finder ſhall have it at 


this day. : 


PRES T Etrent al volunt le roy.] That is, be finedat the Kings witt, 

Vide a 9:20, Which is tobe underftwd, that the Kings Juſtices, befoze whom the party 
24:25, 36,29, Isattainted, ſhall ſet the fine, Er non dominus rex per (e in camera ſua, nec ali- 

ter coram ſe, nift per Juſticiarios ſuos : Et hxc eſt yoluntas regis, viz, per Juſticia- 


cios, & legem ſuam, unum eſt dicere, 


CHAT. F. 


Art.ſuper cart. IT pur ccoqueeleftions doient eftre frankes, cy-defend 
8-927, JL ACroy ſur la greeve forfeiture, que nul haute home, ne 
m__en 17 - ante per 3-rv des arnfes, ne per malice ou manaces, ne 


14 H. 8.2.29, ; : : 
3r Bliz.czp.6. diſturbe de faire franke election. 


7 He 4. Cap, 14. De the Statute of 7 He, 4, that Knights of Shires foz the mo——_—_ 


& 


Cap.6. Weſim, primer. 169, 
ſhall be choſen libere 8 -ind:ferenter fine _= aut prxcepto, S: ; 
Lhere were two miſchiefs befoze the making of this Statute. 1. Foz that 
elections were not duly made. 2+ That elections Were not frely made ; and 
- both theſe were agatnlt the ancient marime of the Law, Fiant eleRiones rice & li- Regula, 
bere fine interruptione aliqua;z And agatn; EleMol:bera eſt; fo2 befoze this Ac . 
in the irregular reign of H. 3. the electozs had neither their fre, noz their due 
clections, fo2 ſometimes by fozce, ſometimes by menaces,and ſometimes by ma- 
lice the Electozs were framed, and w2ought fo make election of men inwozthy, + 14.5.; 2. 
o2 not elegible, ſo as their election was neither:due; nozfre; This Act bziefly 
rehearſeth the old rule of the Common Law,(foz that elections ought to be fre) 
wherein both the ſaid points are included; x. It mult be a due election, and 
2- Jt muſt be a free cleaion; | : "nb; n 
This Statute doth enact that no man upon grievous fozfeifure ſhall diffurb 
any to make free election, and 1s excellently penned in two reſpects ; Firſt, foz 
\ that generally it extendeth to all electons, that ts to ſay, to every dignify, of- 
fice, o2 place elective, be it Eccleſiaſtical o2 Tempozal, of what kind oz quality 
ſoever. Secondly, the Act is penned in the name of the-King, viz. The King 
commandeth : and therefoze the King bindeth himſelf nof to dilturb any Elez wc pies 
02s to make free eledion, as in the like caſe upon a Statute made in the reign. v1. Com. The. 
of the ſaid King ; the Ac ſaying, Rex perpendens,8&c. the ſame bound the King, Lord Berklics 
Now that Electozs might make free and due elections without diſpleaſure oz Cl. 
fear thereof, by this Ac of Parliament,as a ſure defence, the King commandeth 14 H.4.20,22. 
the ſame upon grievous fozfeiture : And this Ac extends fo all eledions, as otamf, Pl, Cor. 
well by thoſe that at the making of this Ac. had power to make them, as by CE 
thoſe whoſe power was raiſed, o2 created ſince this Act, id, os « Di 


, 12E1,289:;ſemble, 
T Greve forfeiture.] That is,the.viſturbers to be puniſhed by grie- 
vous fines and impaiſoninent. IE C21 « ook of Nt: og 
What offices and places be eligible, ſ& Aztic.ſuper Charc.cap.$. and;this Ait Art. ſuper Chari. 
extendeth to all elections in Counties, Univerſities, Cities, Cozpozaftons, and 2-8. & vide hic; | 
other places, : Set HS 403 13 J?. G10. 
And thus much ſhall ſuffice foz the underftanding of this ercellent-andne- 

ceſſary Act, Dee hereafter Cap. zo, TN. FRED 


CHE. FL 
= que nul City, Borough, ne Ville, ne nul home ſoit Cap. frin. vii: 


amerce ſans reaſonable encheſon, & ſolonque le quan- 4 ogg 
tity del treſpaſſe, s. franke home ſavant ſon contenement, >- 
Merchant ſavant ſon Merchandiſe, 6 villein fayant ſon gai- 


nage, & ceo per lour pecres. 


-Dne miſchief befoze this Statute was that ſeing the wozds of the @fa- 14s. Char: 
tute of Magna Charta were Liber homo non amercietur, 8c, it extended not ca.14. 
onely to natural and: cingular men, buf to ſole bodies politick oz cozpozate, - 
and not to Cozpozations, oz Companies: aggregate of many, as Cifties, 1Bo- 3 .r. Attach- 
roughs,and Towns. Another miſchief was,that many times not onely Cities, men 8. 
Bo2oughs, and Towns, but pzivate men alſo were amercied without eauſe, *-N-5 279 
ax ws that the ſaid Statute of Magna Charta extended but to him that was Li- NE: 

er Nomo, | 
Foz all theſe thze& this Statute pzovideth, viz, that no Cify, Bozough 02 

Re L ; Xown, 
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Stat, Voc, Rag- 
man,Anno 4 E.1. 


Flera lib, 2. Cap.1. 


Cap, Itineris yer. 
Mag. Chart. 
fol.1 54. b. 


Fletalib. 2, Ca.43, 


Mag.Charrt, c.19. 


BraR.li, 3 fo. I7. 


Brit, fol.27. 


oy 


Weſtm. primer. Cap.7. 
Town, ne? any man ſhall be amercied without reaſenable caufe, and accozding 
to the quantity of his treſpaſſe, and upon this Statute the party grieved may 
have an attachment without any p2ohibition p2ecedent ; foz this Act is a- pzo- 


 hibition of it ſelf. 


And yet the Mirror doth take it, that all this was contained in the graund 
Charter. | 


T Quantity de treſpaſſe.] yere Treſpatte, cranſgreſio ignifieth 
offence, fanlt oz defanlf, and ſo if is taken in many ancient Recozds, as tas 
king one erample foz many : the Statute that is called Ragman,o2daineth that 
Yuffices tall goe thzough the Land, to enquire,hear and determine the plaints 
and quarels of treſpaſſes, as well of the Bailiffs and Pinifters of the King, as 
of the Bailiffs of others, and of other people whatſoever they be, ercept ap- 
peals of felony, xc. which was underft@d as well of outragious takings, as 
of all manner of treſpaſſe, contempt, neglec, default, o2 offence to the King oz 
any other, Ec, 

And in that ſenſe the Apoftle ſaith, Ubi non eſt lex, ibi non eſt cranſgreſſia, 
Fleca deſcribing it, ſaith, Tranſgrefſio autem eſt, cum modus non ſervatur nec 
menſurs, debet etenim quiliber in faRto ſuo modum habere & menſuram. 


wn 


CET. FIT. 


Es priſes des Conſtables, ou Caſtelcins, faits des auters 

"x des gents de 1a Ville, ou la Caſtles font affiſe. Pur- 
view cft, que nul Conſtable ne Caſtelein deſormes nul man- 
ner de'priſe ne face dauter home que de la Ville ou fon 
Caftle eſt afſiſe, & ceo ſoit paie, ou gree fait deins xl. jours, 
{1 ceo ne ſoit auncient priſe due au Roy, ou a Caſtle, ou al 
Seignior del Caſtle. 


Df this Chapter Fleca ſaith thus, Nullz priſz capiantur de aliquo per aliquem 
Conſtabularium Caſtellanum, przterquam de Villa, in quz fitum fit caftrum, & 
Illis ſatisfa& fitinfra 40 dies, nifi fint priſe antiquz debit* Regi aut Domino ca- 
fri aut'eaſtre debend', = 

Upon the Statute of Magna Charca, and this Ac, there were two Articles 
amongl others, that the Juſtices in Eyze enquired of, viz. De priſis faRis per 
Vicecomites, yel Conſtzbnlarios, vel alios baliyos contra volumtatem eorum quo- 
rum catalla fuerint : Item de prifis Domini Regis five in terra, five in mari, ſive io 
aqua dulci, five in libertatibus ſpe&antibus ad caſtra ſua, five ad Ciyicates ſuas, 
fiye ad Burgos ſuos, vel in alus locis, quz ſunt, 8& quantum yaleant, vel quis eas 
— - vel ſuffocaverir, & quis eas ceperit, Conſtabularius, yel alius, 
& quid yalent. 

BraQon treating of the Articles of the Juſfices in Ey2e ſaith thus, De prifis 

Domini Regis in terra, ſiye in aqua dulci, five ſalſa, & libercatibus ſpeRantibus ad 

Caftella ſun five ad Comitatum, five ad Burgos ſuos, que ſuar, & quantum yalcant 
annum, | 

And Brictoz waiting of the ſame matter ſaith, Er auxi des priſes fairs, per 
fous Caſtellans, & autres que ſoft perners de vittaile, ou de autre choſe, per 
queux tjels priſes ounc eftre faits, & = queux damages, & de quels gents, & - 

| tic 


12345) 


Cap.8: Weftm, primer. 


ticl caſey, yoillons nous que: nul ne ſoit garrant per .continuarce de ſeifin in 


damage. 


71 


;;: And Fleta:hath it. thus, De priſis faRtis per Vicecom', Conſtabulatios, vel Flera ubi ſupra. 


alios contra yoluntar' eorum quorum catalla illa fuerim ; Item de prifis Conftabu- 
fariorum caltrorum fa&is de bonis aliorum, quam eorum, qui ſunt de Villis ubi ca- 
ſtra fica ſunty &'de bonis corum, &c. fi non ſatisfaR* fucr* Infra 40 dies,&c, | 

It is to be obſerved, that in the reign of this King, andin moſf of the ſuc- 
ceding Kings, there have ben many other Statutes made concerning Pur- 
veyozs, yet never did any Repozter publiſh any caſe, that J have ſ&n, andre- 
member, that may ſerve foz the expoſition of any of them, and many pzocedings 
have bren judicially upon many of them againſt Purveyozs, which doe appear 
of Reco2d. Vide Magna Charta cap. 19. and the expoſition thereof, and the third 
part of the Infticures, Cap. Puryeyors: 


th 


CAP. VIII. 


TT que nul fine ſoit priſe pur Beaupleder, ſicome auter- 
1 4 foits fuir defendu en temps le Roy Henry, pier le Roy 
que ore eſt, | 


That is to ſay, by the Statute of Marlebridge, Anno 54 H. 3. where this Marleb, cap.13. 


matter is explained. 


s 


CHAP. 1X 


7T pur-ceo que 1a Peace de la terre ad eſtre feeblement 
4 garde avant ces heures, pur default de bone ſuit. fait 
ſur les felons ſolonque- due manner, & noſment per en- 
cheſon des franchiſes ou les felons ſont reſceves: Purview 
eſt, que touts communement ſoient preſtes, & aparailes;au 
commandement & a les ſummons des Viſconts, & au crie 
de pais, de ſuer & arreſter les felons, quant meſtier ſerra, 
auxibien deins franchiſes come 'dehors, Er ceux que ceo 
ne ferront, & de. ceo foient attaintes, le Roy prendra a 
eux grevement.  Etf1 le default-ſoir trove en le ſeignior de 
la franchiſe, le Roy ſe prendra a meſine le franchiſe. Er ft 
le default foit trove'enle Bailife, cit lenpriſonment dun an, 
& puis ſoit grevement rente, & fil neit de quoy, cir len- 
pr onment de jj. ans. . Et f1 Viſcount, Coroner, ow-aucer 

ailife deins franchiſe, 'ou dehors, per lower; ou per'pricr, 

| £ 2 ou 
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Inter leges Regis 
Canuti. 


Glany. li. 14, C.3» 


BraR. |,z. fo.121, 


Mag. Chart. c.z5. 


Brit. fol. 19,20. 
Fletalib. x.cap.24- 
Anno 4 E.1. 

4 E.1. De offic, 
Coro. Vid.13E.1. 
Star. de Winch, 

- 28 E. 3. Cap.11, 
29 Eliz. cap.13. 
Cap. Itin. Ver. 
Mag.Chart.155. 
W.z. cap.29. 

5 H.7.5. a. 
- H.7. 5, b, 


Weſftm.'\primer. Cap.g: 
ou per poies, on pur nut ' manner daffinity, concelent, con. 
ſentent, ou. procurent de concelex les felonies faits en lour 
Bailics, ou anteririent, ſe tejgnont attacher, ou arreſter les 
misfeſants per Ia ou ils purra, ou auterment fe feignont de 
faire lour office, en nul manner de favour des misfeſants, 
& de ceo ſoient attaintes, que ils cient lenpriſonment dun 
an, & puis ſoientgreevement rentes a le volunt le Roy, fils 
cient de quoy, ſinon, cient lenpriſonment de iij. ans. | 


T. Pur default de bone ſute fait ſur les felons in due 


manner. ] Some have thought that Yue and Cry have ben grounded upon 
this Statute, but this Act pzoveth that Yue and Cry foz the appzehenſion of 
Felons was befoze this Statute, foz it findeth fault that god ſuit, that is, freſh 
ſuit, was not duly made ; And it appeareth that Yue and Cry in thoſe caſes 
hath been by the ancient Laws of this Realm. 0 

. The Anthoz of the Mirror Waiting of the ancient Laws befoze the Conquelt 
under the title Des articles des viels Royes ordeines, [aith, Ordeine fuic que che- 
ſcun del age de xiy, ans, & ouſtre de mortels pecheors eoſuiyre -de Ville, & Ville 

a Hue & Cry, we 

Si quis latroni obyiam dederit, enmque nullo edito clamore abire permiſerit, 
quanticunque fuerit latronis vita zſtimara, extremum folvat denariolum, aut pleno 

& perfeRo jurejurando de facinore nihil habuiſſe cogniti confirmato, Sin quis 
proclamantem audierity neque vero fuerit inſecutus, ſuzin Regem contumaciz (ni 
omnem criminis ſuſpicionem diluerit) paznas dato, 

Glanvill calleth Vue and Cry Clamor popularis juzta Affifam (i, Statutum) 
ſuper hoc proditam. But this Dtatute is not now extant. 

" Bracton of Yue and Cry ſaith, Statim 8 recenter inveſtiganda ſunt yeſtigia ma- 
lefa&torum, & ſequenda per duum careRz, paſſus equorum, & yeſtigia hominum, 
& alio modo, ſecundum quod conſulius & melius fieri poſſic, | 

And it is one of the Articles of that ancient Court of the view of frankpledae 
(of whoſe antiquity we have ſpoken befb2e) toenquire of Þue-and Cries levied 
and not purſued. ; pr Fs 9 | *% 

- /Alltheſe Atthdzrties were befoze the makicg of o8r Ad, and therefoze it 
was truly ſaid, whoſoever ſaid it, Perveruſta Anglorum lege ſahtitum eft, wt-fi 
qu .damrfium ex furto paſſus, aut qui ipſum ſpoliatum yiderit, ſontem per acclama- 
tforterh ' ihfequatur, Conſtabularius ejus Villz cujus opem implorat , auxilia 
cicre futemque petquitere debeat; quod fi futem iltic non deprehenderit, in 
proximam commigrare, & Conſtabularium ad ferendas fuppetias iterum invo- 
Cares VC. | , h 

_ Df this Yueaad- Cry qar ancient Authozs finre our Dfatate have alſo wiit- 
ten, and divers, As bf Parliameht have fince ben made concerning Vue and 
Cry, as the Statute De officio Corofiatoris, made the next year after our Ad, 
where-if is faiv, Et omites ſequanitut huceſfinm, & veſtigiumz 6 fieri poteſt ; & qui 
adn feceric, & ſuper hoc convitus fletit; attachietur, quod fic corem Juſticiarits d& 
gxola,8c, 28 E,3z. & 29 Eliz. 


" © Au commandement & a les ſummons des Vile 
counts, &c.] gpen.ought to be in theſe caſes-at the'commandement of 

Soeritt, fu be pat Caftodiamn Comicatus committed to him ; and he that Nh 
not at-the conmmanvdement of 'the' Sheriff oz Conffable at the Cry of tht 
County, that is,upon Yue and Cry, hall be grievouſly fined and impziſoned. - 


<q Ou 


Cap. 9. Weſtm, primer. 00 


« Ou a crie de pais.) Note, inlegal underſfanding Þue and Cry 
is all one ; in ancient Reco2ds they are calted Hurefium & Clamor, and here Mirr, cap. 2. 
Cry is uſed fo2 both. And this Yue and Cry may be by hozn and by voice, ayec Bricr. ubi ſup. 
hue &-crie de corne & debouche, Yow the Yue and Cry ſhall be made, and all 
incidents theretunfo, you ſhall reve in the aboveſaid Statutes, and im our Ke- Lib.z.f0.6,77 | 
p62ts your h4ll find how the ſame have been expounded. | Dier 23 El.379 's 


-- © De ſner & arreſter les felons.) wy theſe wajds it is holben, ,, x.;.;9.12.4 
that there-nintt be a felony done,'o2 elſe the arreſfing ofthe party, though it be 4.6. 5 Hi.7.5. 
upon'Yue and Cry, is unlawful, becauſe it wanteth a foundation ; but if a fe- 2 H.7.15. - 
fony be done, and the Yneand Cry ts againfk one that is neither indicted, noz 

of ill fame, 192 ſuſpicions, no2 unknown, yet the arreff of him is lawful, 

though he be not guilty ; fo2 the Yue and Cry of it ſelf ts canſe ſufficient, where 

there is a foundation of a felony commitfed, Andhe that levieth Yue and Cry 

upon another without canſe, thill be attached and puniſhed fo2 viſturbance of 

the Kings peace- 


© 'q. Auxibicn deins franchiſes come dehors.] This was not 
intended of Sznctuaries, but'of Lo2ds, and ofhers, that had Franchiſes of Jn- 
fangthefe, Outfangthefe, and the like, 


q Le Roy prendra eux grevement,)} That ts, at the Kings 
ſuit they ſhall be fined grievouſly, and impatſoned, = | 
« Ecfiledefaulr ſoirtrovein le Seigniourde la franchiſe, 


leroy ſe prendra a-meſme le franchiſe.) 3t remeth hereby, that 
the Franchile is loſt foz ever, fo2 the wo2ds be, that the King ſhall take to him 
ſelf the Franchiſe, (viz. as fozfeit.) 


q Et filedefault ſoit trove en le bailife,eit lenpriſonment 


dun.an, &Cc.)] and this is accozing to the old rule, Qui non haber in zre, 
luer in corpore, 


q Er fi Viſcount, Coroner, ou auter bailife de franchiſe, 


ou de hors, GC. ] Note here five things are rehearſed, as canſes where- 

foze Sheriffs, and other the Kings Dfficers and Piniſters of Juſfice doe 
neglec their duttes. x. By paayer, przce, (by letters, meſſages, 02 Wo2d of Przce. 
mouth.) 2. Reward, precio, (ſo2did bzibery.) 3. Fear, wertu, (the baſeff, and Precio. 
vet the mol fo2cible of all affections.) 4. Sanguine, any manner of conſan- ecu, 
guinity o2 affinity ; under which wozd: (Affinity) in this Act is included as Sanguine: 
well nearneſre of blod, as alliance by marriage. Laſtly, favore, favour, in re- Fayore. 
ſpect of friendly affection, foz men may be cozrupted, not onely by reward, but 

in reſpect of the other four alſo, all tending to one and the ſame end, to ſupp:eſſe 

truth ; as here to conceal, conſent, o2 pzocure to conceal the felonies done with- 

in their ſeveral pzecinas oz bailiwicks., | 


© Ils eyent lenpriſonment dun, an, &c.] pute hire the pu, 
niſhment fo2 concealment of felonies, o2 conſenting to, 2 pzocuring the con- 
cealment ofthe ſame ; fo2 all this make not them accefſary to the felony, foz 
then they were to have been puniſhed in another manner, buf it is called miſ- 
pilion, oz concealment of felony. Dbſerve well the puniſhment of this miſ- 
pailionz but the learning thereof appertains fothe Lreatiſe of the Pleas of the 
Crown, and therefoze this little touch here thall ſuffice. © the thiry part of 
the Inſticutes, Cap. Miſpriſion, | 


q Al yolunt le Roy:] DO& here Cap. 4, 20, 25, 


Cap.Icin.fo.1 55. 


| 3: Was 1: £a:10: 


h: "ry 1. 


Vide deyant C5. 
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T pur ceo que petits gents meins ſages ſoient eſlicus 
ore de novel communement al office de Coroner : & 
meſtier ſerroir que probes homes loialx & ſages ſe intermel- 
lent de cel office: Purview eft, que per touts les counties 


 ſoient eſlieus ſuffiſant homes Coroners, des plus loyals & 


plus ſages chivallers, queux melius ſachent, puiſlent, - & 
voilent a cel office entender,- & que loyalment atrachent & 
repreſenrent les plecsde la corone. Erquele Viconc eit con- 
ter-rolles ove les Cotoners, auxybien des p—_ come 
des enqueſts, de attachments, ou des auters choſes,- que a 
cel office appendent. Er que nul Coroner riens demande, ne 
preign” de nulluy pur faire ſon office, ſur paine de la greeve 
forfeiture al Roy. [14 E.1. Stat. Exon.] 


The miſchief befoze doth appear in the Pzeamble, iyiz. That'men of ſmall 
value and little underffanding, of late time were choſen ta the office of a Co 
roner, where it ſhould be needfat that-a To2oner ſhould have five qualities : 
7, That he ſhoild be probus bomo : 2. Lawful, i. Legalis homo: 3, Of 
ruffictent underffanding and knowledge : 4, Df god ability and power to 
erecute his office accozding to his knowledge : '5, And laffly, of diligence and 
infenbance foz the due crecution of the ſatd office. And reaſon required it 
ſhould ſo be, foz that Cozoners were in thoſe. dates the p2incipal- gardian# 
of the Peace, and therefoze the Common Law didnot onely require erperft 
men fo be Cozoners; but men of ſufficient. ability-and livelihwd fo2 th:& 
purpoſes; 1. The Law pzeſumes that they will doe their duty, and not of- 
fend the Law, at the leaſt fo2 fear of puniſhment, whereunto thetr lands and 
Lads be ſubjec:. 2, @hat they be able £o anſwer to the King all ſnch fines 
and duties as belong tohim, and to diſcharge the Country thereof, where- 
with -the Country being their elecozs were / chargeable, as hercafter ſhall 
be touched. 3- That they might erecute their office without bzibery, And 
- en five p2operties are neceſſary toi every Dfficer, - Vide the laff clauſe of 

is Att. F ; -<2d0 45 bu Z 


T Solent ellicus .] It is to beknown, that the office of a Cozoner ever 
was, andyet is eligible in full County by the Freholders, by theKings UWrit 
De Coronatore eligendo : and the reaſon thereof was, fo2 that boththe King and 
the Country had a great intereft and henefit in the due erecution of his office, 
and therefoze the Common L aw gave the Freeholvers'of the County to be ele- 
ctozs of him, And foz the ſame reaſon of ancient time the Sheriff called Vice- 
comes, .who had cuſtodiam comicatus, was alſo cligible:; Foz firſt, the Eart 
himſelf of the County had the office of the Sheriff of the County, and when he 
gave if over, the Vicecomes (as the wozd lignifieth) came in ſtead of the Earl, 
and was eligible by the Freeholders of the County : And mozeover,foz the ſame 
cauſe were conſervatozs of the Peace -in-like manner choſen, and fo were, and 
ret are elected the Uerderozs of the Fozeft, and all theſe foz the time of peace : 
Foz the time of war, there were likewiſe leaders of the Counties ſculdiers, of 
ancient time choſen by the Freholders-of the Connty, © 
Erant 


Cap.10, Weſim, primer.. rs 
Erant & aliz poteſtates & dignitates per proyincias & patrias univerſas, & per Inter leges Edw; 
fingulos comiratus totius regni przdia'* confiitutz, qui Herecoches apud Anglos yo- 7*8i5> cap: de 
cabantur, ſcilicet Barones, Nobiles, & inſgnes {apientes, & fideles & animoſi « FE bils. 
| Latine verddicebantur DuRores exercicus, apud Gallos, Capitales Conſtabularii, 
yel Mareſchalli exercitus. Illi verd ordinabanc acies denſiflimas in przliis, & alas 
conſicuebant- prout  decuir, & prout eis-viſum fuir, ad honorem coron#, & ad 
utilicatem regni, If yerd viri * eligebantur per commune concilium pra com- * Nora.” 
mune utilitate regnl, per provincias & patrias univerſass & per fingulos comitracus —_ _ 
in pleno Folkemore, fitur & * Vicecomites provinciarum & comicatuum eligi ,* Nora. 
debeaty &c 4 
The Mirrour ſpeaking of the Articles by old Kings o2dained, ſaith, Auxi Micr. cap.4: $3 
fuer ordeines Coroners in cheſcun countie, & Viſcounts a garder le pais, quanr les | 
countes ſoy demiſteront del gard, &c, And the Sheriff was choſen by Writ dt- 
rected to the Cozoners. | | 
And were the conſervatozs of the Peace eligible alſs, by Writ directed Ror. par. an.5E.t- 
to the Sheriff, 9 Hp 7 dE 
- Foz the Uerderoz, he is ffill choſen by the Fre&holdersof the Connty by the 
Dur King in the 28. year of his reign reffozed to his people the ancienf Arr. ſuper cart. 
election of Sheriffs in theſe wozds, Le roy ad grant a ſon people, que ils cient **28E.2.6.8,1 2. 
eleRion de lour Viſcount en cheſcun Countie, ou Viſcount neft my de fee, fils V* lvpra- 
yoilliont. | 7 | 
 Wut now by the Statnte of x 2 R.z, the Chancelloz,Treaſurer,Keper of the «2 R.2. cap.z. 
Pzivy Deal, Steward of the Kings houſe, the Kings Chamberlain, Clerk of Vide Str.9 E.2: 
the Rolls, Inffices of the one Bench and of the other, Barons of the Exche- 2* Vic+ 145-37: 
quer, and all other that ſhall be called, are to o2dain, name, o2 make Sheriffs, 
ſhall be firmly ſwozn that they ſhall nof o2dain; name, oz make any Sheriff, foz 
gny gift a2 lzocage, fabonr az aftection, but that they ſhall be of the moſt lawful 
men, and ſufficient, to their cfimation aud knowledge, | ; 
It ts holden in onr Boks, that albeit the King dieth, yet the Co2oner, be- Diec x EL fo.x65; 
cauſe he is elected by the Freholders of the County by Writ, and returnedof 
Recozd in the Chancery, Which is a judicial ac, remained, and ſo of the Uer- 
ders: otherwiſe it is of Judges and Julkices,that hold their places by Writ, 
Commiſſion, Letters Patents, a2 otherwiſe af will, Which might be a reaſon 
wberefo:e the @herif of-ancient time was eligible, fa2 that he had cuſtodiam 
comicatus, and & paincipal conſervato2 of the Peace; and therefoze his an- 
thozity ſhould not ceaſe by the death of the King, no moze then that ef the 


Bow ſ&ing that Cozoners are elecned by the Coty, if they be inſuficient; A h7 589 : 
and not able to anſmer ſich fines and other duties in reſpec of their office, as 4 

they ought, the County as their ſuperiour ſhall gnſwer the ſame : As fo2 er- 

ham Herlizan to be one of the Cozoners of the ſame County, who after was prxcept. Term. 
Amercied pro falſo rerourno 49's. whereupon Peoceſſe went ont to the Wherif Hill.anno 14 E.z; 
fs levy it ; the Sheriff upon his oath ſaid, that the ſaid William Herlizan xion ns PO" es 
| habet terras vel: teaements; bong ſeu-caralla in baliva ſas» nec habuic, undedift'de- , B29 5 
. harilleyari poſſint : Now ſatth the Recon, Er quia ipſe Coronator cleAus fait per Jone:ng: Fohiy oa, 
comitatum, 8c, ita quod in defeAtu ejuſdem Coronatoris totus comitatus ut elefor 

& ſuperior, 8c, tenetur Regi reſpondere ; przceptum fuir nunc Vicecomiti, quod 

de terris & tenementis hominum totius comitatus in baliva ſua fieri fac* prxdi* Relpotidear fu 
49s, And the likgLaw was of the Sheriff, and other the ſaid Dfficers, when P*#19:. 

they were eligible. 3But now let us returnfo the purview of our Ad. 


T Homes Coroners.)] The number of Cozoners are not ſet bowrr 
by Law; in moſt Counties there are four, in ſome Counties ſir, in ſome 23 afl.p.7. 14H.4: 
fewer, and in ſome Counties one. 34. 39 H.6.40. 

Foz the wo2d Coronacor, ſ& Mag. Chart. cap, 7. F. N.B. 16:k 
CE Suf- 
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Li.8.fo4r.Grei- © Sufficients.] Sufficiens is a large wo:d, and implies as mach as 
ſlies caſe. F.N.B. ;qoneus, andit hath two of the attributes mentioned in the-Pz2eamble, that is; 
163-n.4E.1. ce lawful, and ſage. 2 ; 4 


ofic* Coronart'. | ; \ | 
a yg 1-Y Chivaliers.] Jn ancient times none were choſett under the degree 
wm +eA ay of Knighthwd to be Cozoners. But ſome ſay, that this wozd (Chivaliers) was 
23 fox Mag. put into this Statute, tothe end that the party fo be choſen might have ſufft- 
Char.c.17.F.N.B: cient-in the County, which may ſerve foz interpzetafion of divers other Sta- 


x64. Sce the next tytes, being accompanied with uſoand experience. ; 
ay 8: Wa q Queux melius ſachent, puiſſent, & yoilent Þ cel office 


. de milit. 2 A . ISO 
Revi -ghrr'l entender, GCC. ] Qui melius ſciant, poſſint, & velint officio illi intendere,8&c. 


E.N.B.163.'m- Nofe well theſe thz& qualities. | 
Regiſt. & Now what cauſes there be fo remove a Co2oner, Vide Regilt. & F.N.B, 


E.NB.ui'. © Queles Coroners loialment attachenc & repreſentent 
Mirr,lib.z.cap-d& [eg plecs del Coron, &c.7] wy this it appeareth, that the Cozoner is 


—— {, Judge of the cauſe, and not the Sheriff , and this agreth with our old and 
123. Britr.fol,z, latter Books, onely: the Sheriffs have counter-rolls with the Cozoners by 
Fler.lib.x; cap.18- fozce of this Act, and therefoze a Certiorari may be directed fo the Sheriff and 
& 25.4 E.. Stat- Cg2gner to remove an appeal by Will befoze the Cozoner, becauſe the Sheriff 
de oo vx; hath a counter-roll: But if the Certiorari be directed to the Sheriff onely in 
36. 2: aNgs. caſe of appeal oz indictment of death, it is not ſufficient to remove the Reco2d, 
4 H.6.16. Mag. bgcauſe he is not Judge-of the cauſe, but hath onely a counfer-roll. Vide Magna 


qo cap.17- Chart. cap-17. many atthozities cited there concerning this matter, + 
Ic cap, 14- 
4H6.ubi ſupra. 


Er que nul Coroner riens. demannd, ne-'preigne'de 
14E.1.Sta. de ny[luy pur faire ſon office, ſur peine de la greve forfeiture al 


E xonia. 

3 - 4. cap.z : Roy.] And this was the ancient Law of England, that none having any of- 

bo - rs c Ace concerning adminiſtration of Julfice, ſhould take any fee oz reward of any 
—_— fo2 the doing of his office, to the end he might be free and af liberty to doe 
Juſtice, and not fo be fettered with golden fees, as fetters to the ſuppzeſſion 

oz ſubverſion of truth and juſfice ; And therefoze this Stafute was made in 

nega of the Common Law ; this onely is added, ſur paine de greye forfei- 

| | tute al roy, | | 

3 E+3.coron.372 A Cozoner received x, d. of every Uiſne when they came befoze the Judges 

in @y2e, as belonging to his office, which was neither againff the Common 
Law, noz this Statute ; fo2 he took it not foz doing of his office, but a right 
due fo his office, which might have a reaſonable beginning, viz, foz and fo 
wards his travel, affendance, and charges. ; 

;H.7;cap.v - Andthis Statute ffod in fozce until the Statute made in 3 H.7.ca,r, which 
—_—_— a fee of riij.s. 1v.d, upon the view of the body, of the gods of the mur- 

: , 9 * 1 

x H.8. cap.9- but if the Cozoner fit upon the view of any flain by miſadventure, he ſhall 

have nothing. Poze ſhall be ſaid hereof hereafter, Cap.26. + 


Cap.1t. Weſtm, primer. 


CAP. XI. 


ITT pur cco que pluſors reintes de mort de home, & que 
Þ ſont culpables de meſme la mort font (per favorables en- 
queſts, priſes per Viſconts & per breve leRoy que eſt appelle 
Odio ex atia) replevies, jeſques a la venue des Juſtices er- 
rants : Purview eft, que tiel enqueſts foient deſormes =P 
per probes homes eſlicus per ferement, dountles deux foient 
2 meines chivalers, que per nul affinicie, rouchent a les 
Priſoners, ne auterment ne ſoient {uſpeftious. [Glouc. c. g. 
Weſt. 2. c.29.} 


Sd the 26 Thapter of Magna Charta where this matter is handled at large, Mag. Chart. ca.26- 
and ne&d not here to be repeated, and how this Writ De odio & ava was faken 
away, and ſince revivedby a later Statute, as there it appeareth. | 


An—_—_— — — 


CAP. XIL 


Urview eſt cnſement, que les felons eſcrics, & queux 
P ſont apertement de male fame, & ne ſoy voilent mitter 
en enqueſts des felomes que homes mer fur eux deyant Ju- 
ſtices a la ſuitle Roy, ſoient miſes enla prifon fort & dure, 
Come Ceux _— refuſent eftre al Common Ley de la terre. 
Mes ceo neſt mye a entender pur Prifoners que ſont priſes 
per legier {uſpection. | | 


EF Que les felons.) This Statute ertendeth not ts Treaſon, which 15 £4.32. Stam. 
ts yo highelk offence, noz fo petit Larceny, which*is of alt felonies the P|- <or-1 50. 
lowe ' 


This Act doth extend as well fo women as to men, and ſo if doth appear by boca gs coramn. 
divers ancient and late pzecedents, and to that endthe makers of this A@ vid Jute, 
aſe this general wozd, Felons. | ” 


 C Eſcries & apertement de male fame. No —_ hall be put 


to this puniſhment unleſle the matter be evivent ich 1 
of the Judge to lok unto. Bt ER m__ 


T Ne ſoy voilent mitter en enqueſts: des felonies.” 
mend re rn ee 
ju of Paine fort 8 dure was at the Common Law; both ti | 
ln indictments. core 2 43 Afl pl.zo. 


. A man may ffand mute two manncr of waies ; fir, when he fauvs mute $H.4-1. 4K,4.11, 
| Aa without 7E.4.29-14E.4.74 
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without ſpeaking of any thing, and then if ſhall be inquired, whether he fwd 
mute of majice, o2 by the ac of God ; and if it be found that if was by the act of 
God, then the Judges of the Conrt (who ever are to be of counſel with the Pat- 
ſoner, to give him Law and Juſtice) ex officio ought to inquire whether he be the 
ſame perſon, and of all other Pleas which he might have pleaded, if he had not 

- And nofe well the aboveſaid wo2ds of our Boks; {whether of malice, oz by 
the act of God] foz it may be, the Paiſoner in truth cannot ſpeak, and yet being 
not mute by the ac of God, he ſhall be fozthwith- put to his penance, as if the 
delinquent cut out his own tongue, and thereby become mute. 

Another kindeof mute is, when the P2iſoner can ſpeak, and perhaps plead 
Not guilty, oz plead a plea in Law, and will nof conclude to the enqueſft accoz- 
ding to this A; o2 ſpeak much, but doe not directly anſwer, #c. foz 1dem eſt 
nihil dicere, & inſufficienter dicere : fo be ſhozt, when in the endhe will not put 
Shae himſelf upon the enqueft, that is, De bono & malo, fo be fried by God and the 
ding b__ Countrey, then this Act is ſufficient warrant, if the cauſe be evident oz p2o- 
bable, to put him to his penance ; but if he demurre in Law, anv1t be adjudged 
| againſt him, he ſhall have-judgement to be hanged : And thongh by his demur- 
rer he refuſe fo put himſelf upon the enquelt acco2ding fo the letter cf this Ac, 
pet fo2 as much as he is out of the reaſon of this Ac, fo2 that he retuſeth not 
the trial of the Common Law, the demurrer being allowed fo him by Law,and 
fo be tried by the Judges,he ſhall not be put to his penance, but have judgement 
fo be hanged ; and ſo it 1s if he challenge above the number of 36. he ſhall be 
3 H.7.2, &12, hanged, and not have Paine fort & dure, | 


<q Al ſute le Roy.] This Act extends not fo the ſuit of the parfy 
by appeal, becauſe the judgement of Paine fort & dure was both in appeal and 
indictment at the Common Law, as hath ben ſaid, and hereafter ſhll be ſaiv 


and p2oved. | 
Sunf. P.Cr. © Soicntmyſes cn ]a priſon fort & dure.}- wpon theſe wozds 
ED there have be&n divers opinions ; Firft that the puniſhment of Paine for & 
dure was given by this Act. | 
$ H.4.2. - Some other habe holden, that aft the Common Law foz felony the P2iſone 
Stamf. Pl. Cor. Tanding mute ſhould upon a Nihil dici be hanged, as at this day it is in caſe of 
ubi ſupra. high Treaſon, and, as they ſay, in caſe of appeal, @Dthers have holden that at 
21 E.3.18. the Common Law, if favour of life he ſhould neither have Paine for: & dure, 
= have judgement to be hanged, but to be remanded to Pziſon until he would 
anlwer. 


Foz the finding out of the fruth herein, let us firft ſ& what the judgement 
: Which our Act calleth Fort 8 dure ts, and then what: the reaſon Ghauld be that ſo 
. ſevere a judgement is "given. in that caſe. 

le naBe tf, The judgement is, that the man oz woman thall be remanded fo the Pziſon, 
Tr.490EL. ubiſup, 3D laid there in. ſome low and dark houſe, where they thall lie naked on the 
_ bare earth without any litter, ruſhes, o2 other clothing, and without any gar- 
ment about them, but ſomething to cover their pzivy parts, and that they ſhall 
lie upon their backs, their' heads uncovered and their feet, and one arm ſhall by 
dzawn to. one quarter of the houſe with a -cozd, and the other arm-to another 
quarter, and in the ſame manner ſhall be done withtheir legges, and there ſhall 
be laid upon their bodies iron and ſfone, fo much as-they may bear and moze, 
and the next day following they ſhall have thz& mozſels of barly bzead without 
any d2zink, and the ſecond day they ſhall dzink thzice of the water that is nert to 
the houſe of the Pziſon: (except running wafer) without any bzead, and this 

thall be their diet until they be. dead, ; | 
90 as upon the matter they ſhall die thze mayner of wayes, viz. Onere, fame, 
& frigore, by weight, fannine, and cold, and therefoze this puniſhment (if it 
were 
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were execatediaccozding fo the ſeverity of the Law) Geuld-be of all other the 
molt grievous and fearful. 23ut what chonld be the reaſog'of this fv tervible.a 
zudrement 2 Chis. Act:anſWereth, becauſe he refuſethto Eand to the Common 
Law ofthe-Land, that 1s,lawful anddue trial acrozdingfo.LaW, and thevefoze 
his pu fo2 this rontumary without compariſon ts moze ſevere faſting, 
and grievous, then it ſhould have been foz the offence of felony it ſelf ; and fox 


the felony it ſelf, if cannot be adjudged without anſwer, 


Now let us examine the opinions aboveſatd, and we hold, that none of thent 
are conſonant to Law ; fo2 as tothe firff, we hold that this heavy puniſhment 
was nof given, that ts, firſt inflicted by this Act : foz what Court, oz Judges 
upon theſe wo2ds [have Trang awd hard impziſonment | could frame ſuch a 
judgement as is aboveſatd, confifting upon ſo many divers particulars? and 


therefo2e if mult neceſſarily follow, That the ſaid puniſhment which this ſfa- 
tafe calicth Forr 8 duce tmpziſoument, becauſe the penante was to be Tone 4n 
Pailon, was befoze this Ad, but luffictently fignifted (as 4t hath benever 

nce) by thefe two Epithets, Fort bt dure ; fo as this Ad frifeth foxththe-qua- 


lity of the judrement, andnot the judgement it felf, 


2+ This Actdeſcribeth what perſons ſhall be puniſhed by Paine forc & SH 
viz, notozivus felons, and which be openty vf ill name, bat fetteth nbt Sofun 
(as hath been ſaid) what the puniſhment ts, but pzoviveth it (11 not be fo2 tes 


gier ſuſpitton... 
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3+ All Books, that heldwith great authoztty, that in rate vf appeal the Þ3t- Mirror ca.5. 8 4. 
ine fort &c dure; ddPÞzove 4* Af p.30. 


foner upon ſtanding wutte tHould have javgement De pa 


that Uch a judgement was Lefoze the making of this Act, foz this Statute er- 
tends not to appeals, which are the ſuit of the Dabject, but onely fo the ſuit of 
the King, which is by way of inviament : and herein the wo2ds' of Flera are Briccon fol, 40. 
bery remarkable, Si aucem appellatus nihil reſpondere velit, &0 & appellans inde Flcta ubi ſupra, 
petlerit judicium, indefenſus remanebit, morti tamen non condemnabicur, ſet] gao!x 
commirtetur, &c, And there ſetteth down the penance, which of neceſſity muſt 


be (as hath been ſaid) by the Common Law, And herewith agreeth Briccon grinon ubi ſupra; 


that w2ote ſon after this Act ; ſo as the penance in caſe of appeal, is both by 


ancicnt and ſound authozity. 


Ts the ſecond opinion, if the Pziſoner ſtanding mife ſhould be Hangev by 
the Common Law; Lhe anſwer to the firſt doth anſwer this alſs,and if he 
thonld be hanged by the Common Law, this Statate taketh it not away, but 
o2daineth-that he ſhilt have frong and hard imp2iſonment. And therefoze by 
their opinion, the felon ttanding mute might be hanged at this day, which ts 
againf all our Boks, and againſt conffant and continual experience. 

To the third, Let no man imagine that the Common Law; which is the ab- 
ſolute perfection of reaſon, could foſfer ſo unreaſonable any unjuft a mean of en- 
couragoment of felons, that they by their own contumacy againft the Com- 
mon L aw ſhould ſtiffer onely one of the loweſt puniſhnients; viz. impztfon- 
ment until they would anſwer ; and the anſwers to the firft are anſwers fo- 


this alſo. 


Now let ſc what our ancient Authozs (who as you have often perceived, | 
have heretofoze been our gov guides) ſay in this behalf; 


Pont have already heard Flera ; and Britton alſo menttontth this penance in a 
fwo ſeveral places, both upon the indiament, and in the appeal, and voucheth eres 
no Dtatnte thereſoze, as no donbt in this caſe he world, as tt other like caſes 
he had done, and ſpecially, ſing he w2ote ſcon after this Stafnte, he wotls 
have menttoned the Ac that had inflicted ſo ffrange and fkapendious a pr- 
niſhment, if the Statute hab nof ben made in affirmance of the Common 


Law. 


$H 4.1.4E.4.11, 
14 E.4-7. 3H.7.2, 
Fleta lib.x. ca.32, 


Britton fol. x 1. g. 


Andthe Mirror ſafth, In peche de homicide chient mortalrrient ceut que occiotit Mirror ca.1. $ g. 


home in priſon per ſurcharge de peine en caſe quaiit aſcuh eſt judge al pe 


nance, And in- another e Witing upon our very Chapter, he faith, 
e yoillent mitrer in paiisy 4 


point de mitter genes retres de felofly, que ſe n 


Aa 2 


Penance 


. Mirrorca.s. $4. 
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pehance, eſt cy diſuſe que ben les tue ſans ayer regard as conditions des per- 
ſons, &c, Mhis Authoz, as hath been ſaid, waiteth of the ancient Law long be- 
foze this Act, as he himſelf teftifteth in the beginningof his Bok. He cal- 
leth this puniſhment of Paine fort & dure (the penance) becauſe if is the grea- 
teſf and molt ſevere penance and pain of all other, and ſo if is commonly cal- 

led in_ our 1Boks, - 


CAP, XIII. 


Copkinzierrs; PT le Roy defende, que nul ne raviſe ne preigne a force 
ronaroris. Vide JL 4 damaſelle deins age, ne per ſon gree, ne ſans ſon gree, ne 


Paſc,6E.1,Rot.4. 
in Banco Lane. dame ne damaſelle de age, nauter feme mauger le ſoen. 


RL as Erfiul leface, a le ſuit celuy que ſuera deins les 4o jours, 
e&;PkaMen le Roy 7 fra common droiture. Er fi nul commence 1a 
c6-Regiſt.6.97. {uit deins les 4o jours, le Roy ſuera, & ceux queux il troyera 
| culpables, ils averont la priſonment de 1j. ans, & puis ſer- 
ront rentes a Ia volunt le Roy, & fils neient dont eftre 

rentes, ſojent punies per plus longe priſonment, ſolonque 


ceo que le treſpaſſe demande. 


Foz the better underitanding of this and other Statutes concerning rapes, 
it is firſt to be ſeen, what this wozd [ rape] doth ſignifie, and ſecondly, what of- 
| fence rape was at the Common Law befoze this Statute. 

M-rror ca-1.$12. , * This is well deſcribed by the Mirror, Rape ſolonque le volunt del eſtatute 

Se the firſtpar: eſt priſe pur un proper mote done pur cheſcun afforcement de fem, de quel le condi- 

of the Inſtirures, tjon que el ſoit : But befter in another place, Rape is, when a man hath car- 

4 Inf nal knowledge of a. woman by fozce, and againff her will , and, as the Mirror 

ep.Reps,  faithsit is a p2oper wozd; and rapere to raviſh, legally ſignifieth as much as 

9 6.4.26. carnaliter cognoſcere,and cannet be expzefſed in legal pzoceding by other wozds, 
as elſewhere hath ben ſaid. 

- Theoffence is called Raptus, and the offender Raptor. This offence was fe- 

lony at the Common Law, but had a puniſhment under ſuch a condition as no 

other felony had the like, that JI have read of; foz firſt, Divers of our ancient 

Authozs that wzote befoze our Statute, agree, that of old time Rape was Fe- 

= IP Ing lony, fo2 which the offender was fo ſuffer death, but befoze this Ac the offence 

lib.x 4.cap.6. ** Was made leſſer, anþ the puniſhment changed, viz, from death, to the lofſe of 

Mirror cap. 4. de the members whereby he offended, viz. his eyes, Propter aſpetum decoris, qui- 

' homicide. bus virginem concupivits Amirtic etiam teſticulos, qui calorem ſtupri induzerunt ; 

BreQ.l.3.10.147- @oas it was no felony at the making of this Ac: And in thoſe dayes if 

wa Yerwey the offender in the appeal b2zonght by her that was raviſhed, had ben con- 

'- © £22®* demned by the Country, without any redemption he ſhould loſe his eyes and 

his pzivy members, unlelCe the that was raviſhed befoze judgement demanded 

him foz her husband ; fo2 that was onely in the will of the woman and not 

of the man: foz if (ſay they) it ſhould have ben in the will of the man, 

this inconvenience might have: followed, that a Ribanud, 02 a Raſcal Slave 

might raviſh a Noble-woman, and by occafion of one ſhameſul pollution, 

perpetually to defile her, and to the diſhonour- of her honſe to take her 

to. wife, Tae ; 

Bu 
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' . But admitthat the ravither had ben a Nobleman, andthe woman raviſhed 
baſe and ignoble, it might be thought that the like inconvenience might follow, 
if in that caſe the woman ſhouldhave the election. Reſponfio ; quod five yir no- 
bilis, five ignobilis fir, yoluncas ſemper eric feming, & eleio; quia qued eft in 
femine yoluntarium, in viro erit necefſariurt, ur membra ſua redimar ex neceſſitate : 
cum igitur mulier-habeat ele&ionem, 8& ſpreto judicio petic eum iti yirum, concedicur 
ci de gratia dornini regis ob favorem matrimonil, | 
. - And herewith agreeth the Microur ; that befoze the time of our King Edw, Micr, cap.4. de 
the 1. the puniſhment was by caſtration and putting out of the eyes of the of homicide. 
fender,#c. but of ancient time at the Common Law it was death af the elecion 
of the ſingle woman raviſhed, x 5 
And that atfo was the Law amongſt the Rotnans, foz Seneca ſaith, Rapra ra- Li.2- controver- 
ptoris aut mortem, aut indoratas nvprias optet 3. upon Which Law there aroſe this {arvm> conrr' 5; 
Caſe, Una noRe quidam duas rapuir, altera mortem opcat, alcera nupcias : there * **: 
the caſe is largely and doubtfully diſputed, which in our Law would make buf 
little queffion ; - foz though the one foz the offence done to her might take him to 
greg yet ſhall he ſuffer death accozding to the Law foz the offence done 
to the other. | | | 
' Now let us hear what theLaw was herein befoze the Conqueff, Qui yidu- Inter leges regis 
am per vim ſiuprarit proprii capitis 2ſtimatione compenſato, nec miciori conditi- C2Wi- 
one qui virgini vim intulerit, Qui per ytm pagani hominis ancillam Rupraric, pa- 1": leges Aluredi 
panofſol* ſenos numerato, & 60 przterea ſo]* mulAator : Seryus, autem fi ſeryulam "** 
ttuprarit, virga. virilis ei przcidicor z qui tenerz ztatis yirginem ſtuprarics eadem 
lege cenetur, qua is qui adultam compreflerit. | 
- Andif the Lozd had raviſhedhts ntefo2 bondwonian, ſhe might have hadan $e* the r. parr of 
appealof Rape againft her L02d, as at this day ſhe may. Wn; theIalt. let. 250: 
« And the puniſhment aboveſaid, viz.the loſſe of the ſaid members in ſuch ſozt, 3*2®- ubi ſupra, 
as BraRon erp2eſſed the ſame,continned until the making of this Ac; the pur © 539-23: 
poſe of which A was once again fo change the prniſhment,and yet to make it 
lefer, that is, tomake it puniſhable by fine and impziſonment at the Kings 
ſait, h the purſtied not her remedy within fozty dayes, as by this Ac ap- 
peareth. ; | 
ut it is not credible what ill ſucceſſe this Ac, that mitigated the fozmer 
puniſhment had, foz many il! diſpoſed perſons taking upon this occaſion en- 
conragement to follow heat of luſf, did many ſhameleſſe and ſhameful rapes 
in barbarous andinhumans manner ; As taking one example foz all, Warren 19.6 £.c. i 
de Hetwicke raviſhed openly tn the high way Macild the daughter of Syward de com. banc. Roc. 
Warcon, and after he came and defired to have her to his wife, which was gran- 4: Lane. 
ted by the Juſtices, and was afffanced fo her in open Court, 
This crying lin daily increaſing, our noble King, fen years after this Ac, W.:. :; E.1.c.34- 
made rape by authozity of Parliament felony, as by the Statute in that caſe 
p;otided, appeareth. | 
Now this that hath been ſaid doth agree with our Boks, and therefoze if is 
benediQta expoſicio, When our anctent Authozs, and our year baks, together 
with conſfant erperience doe agre : Foz if rape had nof ben made felony by 
the Statute of W, 2; but had ben felony when that Act was made, then ſhould 
the Court of theLot have enquired of if, as of a felony by the Common Law:-; _ + Stat, de 
but ſeeing it was made felony by that Statute, it hath been often avjudged, that 1," 45 
the Let cannot inquire thereof ; foz el tobe once felony, yet the nature of : R.;.1. 6 H.7.4. 


hs 


the offence being changed, as is aboveſaid, to be no felony, when another A =« H.7.22. Dier 
made it felony again, yet conld not the Let enquire thereof, as of a felbny, 3 £1-201- 
which is wozthy of obſervation. 

Woze ſhall be ſaid of Rape in the Treatiſe of the Pleas of the Crown, and 


when we come to the ſaid Statute of W. 2. cap. 34. | 
Regilt. fo. 97. 
22 E.4,322.R3h. 


T7 Ne pteigne a force.) The taking away by fozce of a woman ms 
: whats 
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cever again her wil, albeit there be no rape, tc. £3 generally pzohabiten 
bo ret po n+ penalty herein expzeſſed. - ret | 


T Deins 4g. Here 4 Hhall be taken £2 her age of conſent, that is 
x 2+ ears 01d, fo2 that is her age of conſent £9 marriage ; and the taking her 
away within that age, whether the conſent oz no, is p2ghiklifed by this Jt; 
Whereof, notwithſtanding all the aboveſaid Þtatutes, god wle.may be unde, 
becauſe it is general, andnot boud with ſo many fetters as ſome of them be, 
fc© moze hereof in the Third part of the Inſticuces, Cap, Rape, | 


LS b 
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CAP. XI7. 
urlage, Urlagarus, = pur ceo que home ad uſe en aſcun pais de utlager 


Exlex. R 

udagaria, Exleg £4 les gentes appcales de commandement, force, aide, ou de 
litas. Vid, Lam. . ; | h d ; 

inter leges £4, TeCEIprment, deins meſme [a terme, que home doit utlager 

Cone. p-3t celuy que eſt appelle de fair: Purview eft & commaunde 

 a-Appeals. per Je Roy, quenull ne ſoit utlage pur appeale de comman- 

demenr, force, aide, ou de _— jelque a taunt que 

Yo meſme ley. lappellee del fair ſoit atrainr, ifſint que un melmeley ſoir de 

ceo per tout la terre, mes celuy que voit appeller, ne lefſa 

pas pur ceo de attacher ſon appell, al procheine countie vers 

cenx, auxibien come vers les appellees du fait: Mes lexigent 


de eux demurge tanque les appellees de fait ſoienc arraints 
per utlagary, ou auterment. | 


3. Part of the Pere are acceſſaries divided info fwo parts, viz. to acceſſaries befoze the 

Inſt. cap. Princl- faq, and to accefaries aſter the fac. | | 

pal & Acc. Again, acceſfaries befoze the fact are divided into thae bzanches ; De com. 
| mandewent, force; & aide ; accefſaries after the fact 1s onely by recitement. 


q. Commandement.} przceprm, Under this is underſtwd all 
thoſe that incite, pzocure, ſet on, oz ſfirre up any other to doe the fac, and are 
nof pzefent when the fac is done. 


< Force. Fortia is a wozd of art,and p2operly fignifieth the furniſhing 
of a weapon of fo2ce to doe the fac, and by ſozce whereof the faq is committed, 
BraRli.z. fo.139, and be that furniſheth it 1s nat poeſent when the fac is done: Foz theſe two 
Britr,li,5, b =” 02D, pigceprum & fortla, hear What Braftan (atth, Ubi GRyo nullum, ibi 
2 5-20 $13. fortia nulla, nec praceptum nocere debet, And again, Vulaus, fortia, & prace- 
GW BIÞ prum, generant unicum faRtum z nom efler_vulous forte, fi nog adfuiſſer fortia y nec 
yulnys, nee ferria, niſi prxceptum pracefiiſſec : and ſometimes in a large ſenſe is 
taken fqz any that is acceCary kefrae the fag. | 

Flera li.z.c,23- Ec poteſt quis corporalter occidi, facto, & lingua. 


T Aide.] Auzilium, Under this wo:d ts comp2ehended afl perſons 
counſelling, abetting, plotting, aCenting, conſenting, and oncouraging te-doe 
the ac, andare not pzeſent when the ac is done; fo2 if the party commanding, 
furniſhing with weapon, oz aiding, be pzeſent when the ac is done, then is he 

C Re- 
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_ © Reſceitment.) This is underſtwd after the faq'done, that is, Beir, ubi ſupra; 
when one knowing the felony doth receive the felon, and not onely conceal his 
offence, but favour and aid him; that he be not known. | 
Jn the Pzeamble the miſchief ts recited, that befoze this Ad in ſome Coun- 
tries it had been uſed fo outlawacceCſaries within the ſame time, that the p2in- 
cipal was, outlawed. Yere it is tobe underſtood, that in thoſe days moſt Ap- 
peals of death, &c- were ſned by ill in the Connty befoze the Cozoner, in 
which 1Bill of Appeal the Appellant doth make a diſtinction between the pzin- 
ctpal and the acceſſary, And therefoze this Act is infended of Appeals com- 
menced by Bill, foz in the Appeal by D2iginal Writ, both pzincipals and ac- 43 E.3.17,18,34; 
ceſſaries are generally charged alike, without any diſkinction, who be pzinci- The difference 
pals, and who be acceſſaries, unfil the Plainfife maketh his count, and therein Þcrween an Ap- 
he muſt diſtinguiſh them : 2But if the Defendants in ſuch an Appeal, where te by Bill and 
ſome be pzincipals,and ſome acceſſaries,make default, the Appellant befoze the ,1 Fg 
Exigent ought to declare, to the end it may be known who be pzincipals, and * Now. 
who be accefſaries, and to take the Erigent onely againft the pzincipals, and Declare before 
continue the plea againft the acceſſaries until the pzincipals be attainted ; foz 32 appearance. 
if the Plaintife ſhould pzay an Exigent againſt them ll, he 1s concluded after- 
ward fo charge any of them as acceſſaries. 
-This Act was made in affirmance ofthe Common Law, and it doth not hold 
onely in Appeals at the ſuit of the party, but in indictments alſo at the ſuit of 
the King ; foz it is an ancient and fundamental Barime of the Common Law, 
Juri non eſt conſonum, quod aliquis acceſſortus in curia Regis conyincatur, antequam Regula, 
aliquis de facto fuer* attinus: Pet if the acceſſary will, he may pzay Pzoces : 
againſt the Enhueſt befoze the pzincipal be aftainted, foz quiliber poreſt.renun- | 


ctare- juri pro ſe introducto, 


T Jeſque lappellee del fait ſoit attaint.”] 3rthe paincipal wage 86.3. judgm.225; 
battail, and is ſlain in the field, yet he ts not attainted,but the Judgement muſt 3: part of the In- 
be, that he was vanquiſhed in the field, Ideo conſideratum, quod ſuſ* per coll*,&c. ſtir, Hic Cap. 14s 
And this was agreed by the Jultices, fo2 otherwiſe in this caſe the Lozd 353: 
thould have no eſcheat, noz any Dutlawzy could be ſued by the Appellant 
againft the acceſſary. * Ss 

Dur Actſpeaketh Appellee in the ſingular number; yet in an Appeal bzotight 
againſt two as pzincipals, and againft another as acceſſary to them, in this 422f.25-7 H.4 
caſe both of them muſt be attainted befoze the acceary be outlawed; and if one 3” *<25-99- 
of the pzinctpals be found not guilty, the acceſſary is diſcharged, foz the plains 
tife made him acceſſary to two, and therefoze he cannot be found acceſſary to 
one. But where there be divers paincipals, the Appellant may have his ap- Li.a.fo 47. Waits 
peal againſt any one of them, and make the Acceſſary acceſſary to him onely, © ® 10:44:45 
if he will, foz the felony is ſeveral, but the Appellant cannot have ſeveral ap- '*** "_ 
peals of one death. 

Jn care of poiſoning, albeit the delinquent be nof p:eſent when the poiſon y.ux co@, ub 

- - oa yet is he pzincipal, and ſo the pzincipal and acceſſary may be both cupra. : 
ent. : 

Its fo be obſerved, that in the higheſt offence, and loweff injury, there are 

no accefſaries,but all bs p2tncipals ; as in treafon,petit larceny,and treſpaſſe. 

And in one caſe of felony all be pzincipals as well befoze as after, though 
they be abſent at the doing of the felony ; but that is ſpectally p2ovided by +. 
Statute of 3 H.7.cay.2. of taking of women againtt their wits, xc. 3-5 

. © ai : afl.5.12. afſ1 

T Solt attamt. ] That 1s, have Judgement in caſe of felony foz the 13 £4.coro.260. 
felony; foz if the pzincipal be convic by verdic, and pzayeth his Clergy; oz. 7 4-16:36- 
if the pzincipal upon his arraignment confeſle the felony, and befoze judge- ?* 745: 13H: 
ment obtain a pardon, the. acceſſary is thereby diſcharged, becauſe the pzin- 4 "ana $3. 
ripal was. never aftainted; as our Statute ſpeakiefh ; Ando it is if the p2in- 4 wy Corons 
| cival Br.184. 


18 4 
L;b.4. fo.4 3444+ 
Exyres calc, & 
Bibithes caſe. 


2 R.3. f0.31,22. 


7 H.4.47. 


9g H.7.19.b. 


40 affp:8. 7 H.4. 
30.9 H.4.:.Li.g9. 
fo.19. Stig, Zan- 


chars caſe, 


9 H.7.19. 


c0 E.3.15,16. 


Raſt;pl.42 14748. 


Cap, Itin. Vet. 
Mag. Char.1ys. 
27 E.t. cap. 3» 
2.3 H.6, cap.10, 
Fl. com.67, 


Weſtm. primer. Cap.15: 
cipal die befoze Judgement,oz upon his arraignment fkand mute. And theſe ca- 
ſes have ben accozding fo this declafozy Ad well reſolved, wherein there had 
been great bartety of opinions. 

If the pzincipal be erroninſly affaintev, yef this errontous aftainder is 
within this Ac, fo2 the acceffary ſhall not take advantage of the erro2, but the 
p2incipatl onety. _ 

Andnote, that the attainder of the pzincipal maT be in the ſame ſuif where 
the acceſſary is atfo to be put foanſwer ; and therefoze if the ptnctpal be at- 
tainfed of murder af the Kings fit, and after the wife b:ing an appeal againſt 
the p2incipal anv acceſſary, the- pzincipal ptead the fozmer attainder, the acceſ- 
ſary ſhall not be pat fo anſwer, and yef the pzincipal is affainfed, 

The erperience and courſe at this day is, and warranted by god authczity 
and reaſon, that if the pzincipal plead not guilty, the accefary ſhall plead not 
guilty alſo, and may be tried by one Inquelt ; but the charge of the Jury is, 
that if they find the p2zincipal not gnilty, they ſhall finde the acceNary not guil- 


tyalſo ; and this is fo2 advancement of Julkice ; fo2 if there were no p;ocurers 


befoze, noz any receivers after, there would be fewer pzincipals. | 

ut if the p2incipal plead nof diredly fo the felony aplea to bar the plzin- 
fife, as auterfoits attaint, 02 unques accouple, 92 the like , there the acceſſary 
ſhall not plead unfil that plea be determined : And ſo if the p2incipal plead a 
plea to the Writ, the acceſſary ſhall nof be dziven fo anſwer until the plea be 
determined. 

Fo2 this wozd [ Aftaint] and of Aftainders in Deed and in Law, ſee the firſt 
part of the Inſtitutes, ſeR.747. 


© Iſfint que un meſme ley ſoit de ceo per tour: fa terre.) 
This ts the honour of the Law, when all the Courts of Juffice though the 
whole Land, in all caſes p2zonounce the Law canquam uno ore, which this 
bzanch doth aim at in this particular caſe, and ought to be obſerved in «ll ofher 


caſes ; Lex uno ore omnes alloquitur, 


_ © Dattacher ſon appeal al procheine Countie.} That is, to 


commence his appeal befoze the Cozoner at the nert County. 


q Lexigent de eux demurge, &C.”\ $90 much hath bien ſaid as 
may ſerve foz the expoſition of this A,the reſivne ſhall be handled in the Trea- 
tiſe of the Pleas ofthe Crown. Dee the third part of the Inſti. ubi ſupra. 


— 


CAP. XV 


'T pur ceo que Viſcounts, & auters, queux ount priſes 
E & retenus en. priſon gents rettes de felonie [&] meint 
foits ount lefle per replevin les gents, queux ne ſont my 
repleviſables, & ont detenus en priſon ceux queux ſont 
repleviſables, per encheſon de gaign'des uns, & de grever 
les auters, & pur ceo que avant ces heures ne fuir my 
determine [certainment]queux gentes fuiſlent repleviſables, 
& queux non, forſpris ceux queux fuiflen priſes pur mort 
de home, ou per commandement le Roy, ouge les Juſti- 
Tg Ces, 
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ces, ou pur la foreſt: Purview ſt, & per le Roy coni- 
mande, que les priſoners quenx ſont avant utlages, & ceux 
queux eyent forjure la terre, provours, & ceux queux ſont 
priſes ove mainer, & ceux queux ount debruſe la priſon le 
Roy, larons apertment eſcries & notories, & ceux que 
ſont appelles des provours tanque come les provours ſont 
en vie (fils ne ſoient de bone fame) & ceux queux ſont 
priſes pur arſon feloniouſment fair, ou pur faux money, 
ou fauxer le Seale le Roy, ou excommenge priſe per prier” 
Leveſque, ou pur appiert malveiſt, ou pur Treaſon que 
rouche le Roy meſme, ne ſojent en nul maner repleviſa- 
bles per le common briefe, ne ſans briefe: Mes ceux 
queux ſont endites de Larceny per enqueſts des Viſconts, 
ou des bailifes priſes de lour offices, ou pur legier ſuſpe- 
ion, ou pur petit Larceny, que namount ouſter le Ws 
de xij. deniers, {ils ne ſoient rettes dauter Larceny devant 
cel heure, ou rettes de recciptment des larons, ou des fe- 
- lons, ou de commaundement, ou de la force, ou del aide 
de le felony fair, ou rettes dauter treſpaſle, pur lequel un ne 
doit perdre vie ne member, & home appell' de provour 
puis la mort le provour, fil ne ſoit apert laron elcrie, ſoit 
deſormes leſle per ſuftiſant plevin, devant le Vicont, dont 
le Vicont voile reſpondre, & ceo ſans rien doner de lour 
biens pur-la plevin. Er fi le Vicont ou aurer lefſent per 
plevin ul, que ne ſoit repleviſable, fi ceo ſoit Vicount, 
Conſtable, ou auter bailife de tee que eit gard de priſons, 
& de ceo ſoit attaint, perdr* le fee & baillie a tours jours. 
Et fi ſoit South-vicqunt, Conſtable, ou Bailife, ou celuy que 
ad tiel fee pur garder les priſons, & ait ceo fair ſans la vo- 
Junt ſon ſeignior, ou auter bailifeque ne ſoit de fee, cir len- 
priſonmentde 3. ans, & ſoit rent a le yolunt le Roy. Er fi 
ul dereigne les priſoners repleviſables, puis que le priſo- 
ner eir offre falbfanc ſuerty, il ſerra en. le greve mercy le 
Roy. Er fil prent loure pur luy deliverer, il rendra le double 
au priſoner, & enſement ſerra en le greve mercy le Roy. 
De Fmibus levatis. 27 E.1. cap.13. 


« Viſcounts & autres. ] That is to ſay, Sheriffs and Gaolers 
that have cuſtody of gaols, ſo as this A ertends not to any of the Kings 
Juſfices, 62 Judges of any ſuperiour Courts of WO" firſt, fo2 PoE 

15 eing 
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Lib.2, fol.46- 
Mazleb.ca. I 9, 2 $, 
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being ſuperiours are not compzghended in the general Wozds, as often have 


been obſerved. | 2. Queux ount priſes ou reteynus priſoners, which Judges dee 


not. 3- Becauſe in thoſe days pztſoners were commonly bailed by the Kings 
Writ De homine repleg*, and then alſo by the Writ De odio & atia, both which 


were directed fo the Sheriff. 


Brit.fol. 34. b. 


For the word 
replevilable, ſee 
Marleb. cap.28. 
Stamf. PI, Cor,72. 
Regiſt.77. 


Marleb. cap.28. 
Regiſt, F.N.B. 
249. 


Regiſt.77. & 133; 
Brac.l. 3.121154. 
Flera lib. 2. cap.2. 
Britton fol.73. 
Hil. 43 E.3. 
Coram Rege. 
Rot.110. 


Glanv.l.14.c.1,3. 
Bra&.l.z. fo.12 3, 


25E-3.42.2$E.3, 
94.40 E. 3-42, 
44 E.3.38. 

43 E.:3.17. 

29 Aſſ44. 37.12, 
43 Aﬀ.ag. 

41 Af.14. 7 Hug. 
27. 21 E,q4.84. 
F. N.B, 250. b. 
4 Pl.Com.2 34. 
Seign. Berkleyes 
Caſe, & 217. le 
Duchy caſe. 
Stamf, PI. Cor, 
72573: 

b See before c.4. 

2 R.z. fol.11. 


1 H.7.4. Sec 
hereafter at this 
mark tf. 


And here it is p2oved,that it is an offence as well to bail a man not bailabte, 
as to deny a man bail that ought to be bailed ; and the reaſon is yelded where 
foze the Sheriffs and others did ſo offend, becauſe they would gain of the one, 
and grieve the other, viz. either foz avarice, oz foz malice. 


q Gents rets de felony.) Jn thoſe days felony compzehended in 
it as well Treaſon (as in this Chapter it appeareth) as homicide, rape, oz bur- 
glary, robbery, arſons, and all larcenies and thefts ; fo2 the wo2d and figniff- 
cation, ſe the firſt part of the Inſtitutes, ſe&,745. 


© Avant ces heures ne fuit determine, &Cc.] Þpere is another 
miſchief recited, That it was not certainly determined, what people were 
repleviſable, and what not, within the general wozds of the Writ De homine 
repleg*, viz, Pro aliquo allo retto, quare ſecundum conſuetudinem Regnt non ſunt 
replegtablles, 


T Et queux homes fuer repleviſables.] This wozd [replevi- 


fable] p2oveth, that this Act infendeth what perſons were to be replevied by 


the common Writ De homine replegiando, Which was direced to the Sheriff - 
under whoſe cuſtody the P2iſoners are, andof whom this Act ſpeaketh, and ſo 
it apptareth by the Regiſter : And replevy, oz plevy is applied to the Sheriff 
to take pledges, and bail fo the higheſf Conrts of Recozd.: And the Writ De 
manucaptione direced fo the @heriff is grounded upon this Act, in which Writ 
not onely replegiar but manucapere alſo 1s uſed, 


T Forſpris ceux' queux fuer' priſes pur mort de home.} 
Pere our Act firff ſetteth down whaf perſons were not bailable foz certain 
offences by the common Writ De homine repleg', and they be in number four. 
2Sut by the ancient Law of the Land in all caſes of felony, if the party accuſed 
could find ſafficienf ſureties, he was not to be committed fo pziſon, Quia car- 
cer eſt mala manſio ; but afterwards it was p2ovided by Parliament that in caſe 
of homicide the offender was not bailable, foz ſo Glanyil ſaith, In omnibus au- 
tem placitis de felonia ſoler accuſatus per plegios dimitti, preterquam in placito de 
homcidio, ubi ad terrorem altcer Rtatutum eſt, | 


T Pur mort de home.] The death of man is ſo ovious in Law, 
that (as is aboveſaid) by the common Writ De homie. repleg”, neither pzinct- 
pal noz acceſſary was repleviſable, | 


7 Per maundement le Roy.) per preceprum Regis, 
t+ * The King being a body politique cannot command but by matter of Re- 
co2d, fo2 Rex precipit, & Lex precipic are all one, foz the King muſt command 
by matter of Recozd accozding tothe Law... | 
. 3, * When any judicial Act is by any Ac of Parliament referred-fo the 
King,tt is underffad to be done in ſome Court of Juſtice accozding to the Law. 
And the opinion of Gaſcoign chief Juffice is notable in this point, that the 


'King hath committed all his power judictal fo divers Courts, ſome in one 


Court, ſome in another, xc. And becauſe ſome Courts, as the Kings Bench, 
are Coram Rege, and ſome Coram Juſticiarns, therefoze the Ac ſaith, Per maunde- 
ment le Roy, and the nert wozds be, Ou de ſes Juſtices. 
Hufley Chief Juffice repozted,that Sir John Markham ſaid fo King. r. that 
the King conld not arreft any man foz ſuſpition of Treaſon oz Felony, as any 
9 
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of his Subjects might, becauſe if the King did w2ong, the party could nof have 
his Action : Jf the King command me to arrelf a man, and acco2dingly A voe 
arreſt him, he ſhall have his Acton of falſe imp2iſonment againff me, albeit he 
was inthe Kings pzeſence; reſolved by the whole Ccurt in 16 H.s. which au- 
thozity- might be a gad warrant foz Markham fo deliver hiz-ſaid opinion 

The wozds of the Statute of x R.2.cap.12. are, Si non que il ſoir per briefe ou 
aucer maundement le Roy ; And it was reſolved by all the Judges of England, 
that the ing cannot doe it by any commandement,but by Writ, oz by V2der, 
o2 Rule of ſome vf his Courts of Juffice, where the cauſe dependeth, accozding 
to Law. | | 
: Dominus Rex de aliquo contempru fibi 11Jato; alium judicem in regqtho,quam in 
curia ſua, habere non deber, Vide Marleb.,cap. 1. 

And Forteicue ſpeaking fo the P2ince to inſkruc him againft he ſhould be 
King, ſaith, Melius enim per alios, quam per teipſum judicia reddes; quo, proprio 
ore nullus Regum Angliz uſus eſt, & ramen ſua ſunt omnia judicia Regni, licer per 
alios. ipſa reddantur, ficut & judicum ohm ſenrentias Joſaphar aſfleruic efle- ju- 
dicia Dei. 

And BriQon ſaith, Nihil aliud poteſt Rex,&c, quam quod de jure poteſt. | 
 D90as, maundement 1c Roy is as mach as to ſay (as ſome affirm) as by the 
Kings Court of Juffice ; -*. foz all matter of judicafure, and p:ocedings in 
Law are diſtributed to the Courts of Juſfice, and the King doth judge by his 
Inftices, $8 H.4. fol.19. & 24 H.8. cap.12, and regularly no man ought to be 
- attached by his body, but cither by P2oces of Law, that is (as hath ben ſaid) by 
the Kings Writs, o2 by indictment, oz by lawful warrant, as by many Ads 
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Paich.z8 Eg} > : 
Coram Rege. 
Rot.33, Jo.de 
Bildeſtons caſe. 
op: ime. 16 H.6. 
tic. Monſtrans des 
fairs 182. Stamf. 
Pl. Cor. 73. ec. 
Nier 4 & 5 Ph. 

& Mar. 162, b. - 
Io Eliz.275: 
Mich.'12 & r3 | 
Eliz. 297, 

Tr.21 E.z, Nork- 
Coram Rege. 
Rot. 170. Matleb, 
Cap.I. 


F orrelc cap.$, 


tMag.Char, c.29. 
SE.3.c.9.28 Ez. 
Ca.3.38 E.3. 2.9. 
42 E,3-C.3.3E+3. 
ol. 2z& 3. 


See Mag, Charta 


C2.29, verb, per 


of Parliamen is manifeſtly enacted and declared, which are but erpoſitions of legem terrz. 


Magna Chartay and all Statutes made contrary to Magna Charra, Which is 
Lex terrz, from the making thereof until 42 E. 3. are declared and enacted to be 
void, and therefo2e if this Ac'of W. 1. concerning the ertrajudicial comman- 
dement of the King be againſt Magna Charra, it 1s Loid, and all reſolutions of 
Judges concerning the commandement of the King are to be underff@d of 
judicial pzoceding. ©: -- 14 | = 


Wn. Oo .de les Juſtices.) Upon any cauſe, whereof they are Judges, 
 appearingito them,” & FS .. Fo 


. T Ou pur la Foreſt.] And all theſe four are particularly excepted 
 ouf of the Common Writ De homine replegiando, that the Shertff in his Coun- 

ty Court, which is not a Court of Recozd, tHall not replevy any of theſe four 
that are committed ; Foz example, though the parfy be committev by the per- 
ſonal commandement of the King, albeit the commitment be nnlawful, yet the 
Sheriff hill not deal therein by the Writ De homine replegtando, but the ſupe- 
riour Courts at Weſtm, upon a Habeas corpus,&c. ſhall doe JInffice fo the party 
in all thoſe four cauſes ; Þo as Stamford, being well confidered, impugneth not 
-n any ſozt this opinion, fo2 his opinion ertendeth only fo the Cotinty Court 

upon the Writ De homine replegiando, and not fo the ſaperiour Cotirts. 

- ' But ſince we had wzitten thus much, and paſſed over ; ſ& the Pecicion of 


* 8 H.4. 19 Gaſc, 
& 24 H.8; ca.12; 
42 E,3. cat, 


Britton fol.,7 3. 
2R.3.11, 


1 E.3.cap 9; 


Right, Anne 3 Carol: Regis, reſolved by the King,the Lozys Spiritual and Tem- © - 


- Pozal, and the Commons in full Parliament. gs 

Now this Act doth pzovidve, that theſe Þ2iſoners hereafter following ſhall 

. Nof be repleviſable neither by the Common Writ (that is, the Writ De homi- 
ne reples', noz Ex officio (Without Writ) by the Sheriff 62 other Gaoler, and 

they be x 3. in number, and all theſe x 3. are ercepted out of the ſaid tommoni 

Writ by the ſaid general wozds, viz. Vel pro aliquo alig retto, quare {ecundum 

conſuetudinem Regni non ſunt replegiabiles,” © SEE. 


© 1, Perſotis utlages.)] perſons ontlawed art attaintrd in Law, and 8ra#. 14.154. * 
q OM 1B b 2 therefoze 
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..-170. therefoze are not repleviſablo o2 to be bailed; foz if a man be arraigned of hgs 
#70 a 2 rive and plead met -qulity, and is found guilty, and ſoz difficulty of Clergy 
Brireen {ol.73- jg rep2ieved, it was reſolved by the Jufices, that be was not bailable, foz the 
intendment of the Law in bails is, Quod ſtar indifferenter, whether he be 
02 no; but when he is convict by verdict oz confeſſion, then he mull be demedin 
1.aw fobe guilty of the felony, and therefoze not bailable at all, a forriori, when 
the party is attainted in Law. x2 ME ut 2945 
BraR1.3, 122.b. And herewith agreeth Bracon, Nec ſunt illi qui culpabiles inyenluntur, per ple» 
5 H.7.14- gios dimittendi, 8c. And yet if the party upon the Cap. utlag plead miſnomer, gz 
9 Hx.fo.z. glledge erroz, ec he may be bailed, 


© 2. Queux cient for Jure.] They be alſo attainted upon their own 
confeſſion, and therefoze not bailable at all by Law. 


BraRl.g.fo-z5 3.b. T 3. Proyours.] The reaſon wherefoze Pzovours 02 App2ovours be 
not bailable is, foz P2ovours doe firft confeſſe the felony to be done by thems 
ſelves, and therefoze they are not bailable, becauſe it appeareth that they be 
guilty of the fac. 


T 4: Ceux queux ſont priſes ove le mainer.] Foz in this 
caſe Non (tat indifferenter, as hath been ſaid, whether he be guilty oz no, being 
taken with the mainer, that is, with the thing ffoln, as it were in his hand, 

BraR.li.z.fo.154, anciently called handhabbend ; the [ike is anciently called backberend, as' a 
Brit.fol,22.b. bundle o2 fardle at his back, which Braon uſeth foz maniſeT theft, furrum ma- 
& 7% b. nifeſtum, and ſo doth Britton, BE | 


Bu8.l.z.157;2b T5 Ceux queux ont debruſc la Priſon le Roy.] 
Pere be twooffences : x. Vis bzeaking of the Pziſon; foz it is pzeſumed,that 

' he thaf is innocent will never bzeak Pziſon ; And 2. his flying, Quia farerur 

factous, qui judiclum fugt, Wet | 


q 6. Larons apertment eſcries & notories.) Felons openly 
known and nofo2tous are not bailable, L He 
T 7. Ceuxqueux ſont appelles des Provours rarique come 
les Proyours ſont en vie (f{i]lz ne ſojent de bone fame.) 7] 
The appeal of the Appzover is fozcible againſt the-Appelle, becauife the Ap- 
p2over confelſeth himſelf guilfy of the ſame felony, iand. therefore it ſerveth in 
nature of an indictment againff the Appellee, ſo:long as the Appzover 4iveth, 
unleſſe the Appelle be of god fame, Wut yet the general wozds doe re- 
25 E.3.43, ceive qualification, foz albeit the P2over be alive, yet-if the Appzover waive 
_ ; Appeal, the Appellee ſhall be batled, if no- other Appeal be againft 


Libr. 6.29,  T $: Ceuxqueux ſont priſes pur arſon feloniouſment fair. 
Alex. Powlrers - Burning of houſes, xc. was felony by the Common Law, as it appeareth by 
Caſe, this Ac, aid by our ancient Authozs, viz. Glanwil, the Mirror,Bra&on, Britton : 
Glany.li.z4, & x. and Fleta Tatth, $1. quis zdes alienas nequiter & ob inimicitiam vel przdz cauſa tem- 


caP. 2. pore pacis combuſſerit, & inde conviRus fyerit, &c, | capicali debec ſencentia puniri. 
Mirrorca.t- $ 8: And this ſ@emeth to he the Law befoze the Conquett: * Incendiariiscapiti pa- 
Bra. 3.f0-218, 22 ſto, , And again, * Sane quiden tectorum excifiones' & incendia, apertz com- 
Brir.fo.16-39. Pilationes, cedes manifeſtz, dominonimque proditores ſcelera ſunt jure humano 
Flera li. 1. Ca-Z5. inexpiabilia, a | ; | 
10 E-4.14- +274 —— Ss: * | - Gi | 
H.7.1. | | _ | 
eImer kgs E- <© Ty A yagg Porta Spa ue Ii _ — Wreaſon by the 
r i. WA , «I 4.cap,7, Dracton 11D, 3.to, 118, Briton £0l.16. Fleta 
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nummus, eumque nemo extra oppidum cudito, atqut fi monetariorum quifque num- 
mos corruperit, ci manus ſcelere violata prxcidicor. ©: the third part'g the In- 
Gicutes, in the expoſition upon the Statute of 25 E.3.c.1. of Treaſon, | 


q 10. Ou fauxer le ſeale le Roy. ] Lhis was alſo Treaſon by the 
Common Law, as if appeareth by the ſaid/ancient Anthoza. T 7 
.: And both theſe were declared to be high @reaſon at the Common Law, by 
the Statute of 25 E.3.cap.z. D& moze hereof in the third part of the Iofiic, 
ubi ſupra, LIC T3 17 fi 


T 11. Ou excommenge priſe per prier del Evelque.] That 
is, he that is certified info the Chancery by the Biſhop to be excommunicated, 
and after is taken by fozce of the Kings Writ of Excommunicato capicndo, 
(which is ſo called of wozas in the Writ called a Significavir) 'is not bailable, 
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Przterea autem ſtatuimus, ut nnus per omnem ditionem noſtram atque' idem fir Int. lege Erhel- 


regis, f 


koz in ancient time men were excommunicated but foz herefies, propter lepram grza.1i.g fo.408, 
animz, 92 ofher hainous cauſes of Ecclefiaffical conufans, and not foz ſmall. oz 409. Flealib.s, 
pefy cauſes ; and therefoze in thoſe cafes the party was not bailable by the She- <4p-44-Resilt. 


riff 02 Gaoler without the Kings Writ : but if the party offered ſufficient os 


N.B.63,8c. 
&. & Stud. 


caution De parendo mandatis Eccleſiz in forma juris, then ſhould the party have j; cap. 32. 


the Kings Writ to the Biſhop fo accept his caution, and to canſe him tobe de- 
uvered. Andif the Biſhop will not ſend to the Sheriff to deliver him, then 
Gall he have a Writ out of the Chancery to the Sheriff foz his delivery r: Dz 
if he be excommunicated foz a tempozal.cauſe, oz fo2 a matter whereof the.Cc- 
cleſiaffical Court hath no conuſans, he ſhall be delivered by the Kings Writ 
without any ſafisfaction, OT EETTET | DIG 


T 12, Ou pur apert malveiſt,} fo open 02 manifeſt; offences; 


Foz, as hath been ſatd, 3ail is quando Rac indifferenter,- andinot when' the ofs 
fence is open and manitfeſt, | | _ 


7 13. Ou purtrealon que touche leroy.) priron who wiets Bri: 0.54. 


after this Statute, ſaith, Queuz ſonc tepleviſables, & queux non, avons ditin nons 
Statutes. Er ouſter ceo ne ſont my repleviſables' ehdlites ou appeales de compaſſement 
de noftre mort, ficome deſuis eſt dit, ne ceux que ſont priſes* per judgement de nous 
uſtices, &c. Kata == "A 
J Foz by the Common Law a man accuſed o2 indicted of high Treaſon, '02 of 
any felony whatſoever, was bailable upon god ſarefty ; fo2 at the Common 
Law the Gaol was his pledge o2 ſurety that could find none. And thj appea- 
reth by Glanvil, who ſaith, Ts qui accuſar6r; ut pradiximus per os Tale & 
ſecuros ſolct attachiart, aut fi plegios non habueric, intarcerem detriidi : (0/88 a man 
by the Common Law was bailable foz any offence, until he were cotibiced+ 


Glany.li.14. cet { 
& 3-49 


al.p.z3. 


And this ſcemeth to be the old Law of the Land befoze the Conqueſt, viz, In- to. leges Ethels 
genuus quiſque fidejuflores, qui enim (fi quandd in erimen vocerhr) jus ſium cuique dred, regis. 


tribuere quam paratifſimum fore preftent, fidiflimos adhibeto. RES 
. .T Nelſojentin nu] manner repleviſables per le'c6tmon 
briefe, ne ſauns briefe,] That is, the @herite hall njat rept v9. thent 


by the comnan Writ De homine' replegianday no2 without gUret, that id; Ex 
officio : But all o2 any of theſe may be bailed.in the $jngs Wench, #c+- aun 


7 Mes ceux queux ſont endites de larcenies) Latrocinium: far- 
cum, 1. furtum, theft : and this Act divideth larceny into two kinds ; ſal; 
Grandand Petit ; Grand larceny is when the thing ftoln is above the valug 
of rtf. d. ouſter le value de xjj.d. ag our Ad ſpeaketh : And petit [aces s when 
it 1s of the value of rif. d. o2 under. And the things ſoly are to be regſongbly 
valued, fo2 the gunce of filver at the making df this Att was af the valne of 

Fr.9, 
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| * If. d. (and now-it is of the value of v. s. and above. 

- Regiſt. 269. Fla. Eft enim furtum de re magna, & re parya : pro minimo tamen Jatrocinto x 2, de- 
li.z. c.36. Brat. qarjorums& infra nullus morte condemnetur, &c. ex pluralitate tamen & cumulo 
wane $a 2nd modicorum delitorum'poterit capitalis ſententia gcnerari : And this 1s gad Law 
Forteſcue cap. 46, At this day, and app2oved by many authozities, 

$ E.2.coron.404z 


406,415. af TT PerEnqueſts des Viſcounts ou des bailiftes, &c.] 
14. 22 a.p.39- js_of Sheriffs in their Tourns, oz Lo2ds in their L ects, oz thoſe that have Jn- 
bony con fangthief and Dutfangthief.xc. | 
£3 PP : Yere our Ac ſetteth down ſeven kinds of offenders that may be bailed. 
| x+ Perſons indiced of Larceny befoze the Sheriff,xc, yet this is ſo erpoun- 
Regiſt. $3,263 ded by the Regiſter, that they be of god fame. _ : 
2+ Impziſoned foz light ſuſpicion, Yere ts added alſo, Dum tamen bonz 
fame ſunt, 
3+ Foz petit larceny,which doth not amount above the value of rij.d.if they 
be not charged with other larceny. 
Regiſt. ubi ſup, 4- Accuſed foz the receiving of thieves o2 felons. 
F.N.B.349,250- $5. D; of commandement, fozce, o2 atd of the felony done, | 
6. "ma accuſed foz other treſpaſſe, foz which a man ought not to loſe life oz 
mem er .” 
Regiſt, ubi ſup. 7. D: the appellee of an app2over after the death of the appzover ; and ups 
F.N.B. ubiſup. gn our Act is the Uirit De manucaptione grounded, Which maketh mention 
thereof. | Wi 2 | 
q Soit deſormes leſſe per ſufhſant plevin devant le 


Viſcount.) what is tobe underſtod where the indictment was taken bes 
foe the Sheriff in his Tourn, foz there he was Judge of the Cauſe, foz other 
P2iſoners could not he bail withouf Writ : and if the Sheriff having ſuffict- 
ent ſqrety offered unto him, refuſes tg bail him, he ſhould have a Writ De ma- 
Bra&.li.z.f0.154. nucaptione directed to the Sheriff to take pledges of him; And if the Batliff 
Regt $3,268- of a Punvzed (Which is intended of a Steward in a Let) refuſed fo take pled- 
oy. " 4B. 249» ges of one indicted befoze him, the paiſoner ſhould have had a Writ De manuca- 
ptione to the Sheriff to take pledges of him ; and all this appeareth by the Writ 
F.N.B. ubiſup- De manucaptione. But fince this-time (to ſpeali once fo? all) this Writ of Ma- 
nucaptione is taken away by the Statute of 28 E.;. 

i& 27h. & M, yay 


. 


& 2 Ph he Statute of 1 8 2 Phil, & Mar, concerning bailment by Juffices of 
Gs he 4 3. © Peace, hath relation to our Ac, which hath made me the longer in explaining 
hereof. And ſe the Statute of 2 8 3 Phil, & Mar. concerning that matter. 


Videcazo, 26. _, © Per ſufficient plevin dont le viſcount voille reſporider.} 
= They which take pledges, ought to-take ſufficient pledges, foz which they 


©. Et ceo ſans riens doner.) Foz ncither the ®heriff, noz other 
of the kings Dfficers could take any thing fo2 doing his office. Vide cap.26. 
Er fi le Viſcount ovauter leffent per plevin ul que ne 


ſoit pleviſable.} ou aucr. This is expounded by the wozds following. 
q Si ceo ſoit Viſcount, Conſtable, ou aurter bailife de fee 
que cit gard de priſoners.) Do as af this time there were Sherif- 
wicks inte, and Conffables and Bailiwicks in fee, which had the keping of 
paifons; 1 ſe being attainted of letting to bail of any pziſoner not bailable, 
uld loſe the fe and bailtwick, faz. ever ; and upon office found, the King 
hould have the inheritance of the office in him to be grantable over. 


... 7 Ec fiſoit ſouth Viſcount, &c.] vere it appeareth, that tin- 
SA der-ſheriffs 
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der-ſheriffs are of groafer antiquity, then ſome have ſurmiſed, 


Note, the act of the Under-theriff oz other Under-baily without the alſent 
of his ſuperiour ts no fozfeiture of the fe, oz bailiwick of his ſuperiour, though 


in many other caſes the ſupertour ſhall anſwer foz his deputy. 


« Ec fil detcine les priſoners repleviſables puis que le 


priſoner cit offre ſuffifanc ſurerie, il ſerra en le greve mercy 99**> 


le roy. } Pere it appeareth, that fo deny a man plevin that is pleviſable, Ver. N.B. fo. 40. 


and thereby to detain him in pziſon, is a great offence, and grievouſly fo be 


puniſhed. 


@ Et 6 il priſt louer pur luy deliverer.] ans it the Syerie, 


Ec. take any reward foz his deliverance, the party ſhall recover double the va- 
lue, and alſo he ſhall be in the great mercy of the King. Vide cap. 26. 

There be many Statutes made firice our Act, that doe p2ohibit bail oz main- 
pile in very many caſes, and alloweth the ſame in many other, which tend 
not to the erpoſition of our Ac, and doe belong to another Zreatife, and there- 
fo2e we omit to ſpeak of them any farther in this place. | 

or the Statute of 1 E.4.cap.2. that upon all pzeſentments and indictments 
taken befoze any Sheriff oz other in their Tourns, Lets, 02 Law-days, they 
thall have no power fo attach, arrelt, oz put in p2tſon any perſon ſo pzeſented 
oz indicted, but that the Sheriff ſhall deliver all ſuch pzeſentments and indic- 
ments to the Juffices of Peace at their next Seſſions. | 


CAP. XVI. 


N droit de ceo que aſcun gents parnount, & prendre 
E fount les avers des auters, & les chaſent hors del countie 
- ou les ayers fueront priſes: Purview eſt, que nul delormes 
ne le face. Ec fi ul le face, ſoit grevement rente ſolonque 
ceo que eft contenue en les eſtatntes de Mayleb. cap.4. faits 
en temps le roy H. pier le roy que ore eft. Er per meſmc 
le maner ſoit fair de ceux, queux parnont les ayers a tort, 8 
queux font diftres en auter fee, plus greyement ſoient punies, 
f1 le maner de treſpas ledemaund. 


This Dfatute conſiſteth upon fwo bzanches : The firſt is a confirmation 
of the Statute of Marlebridge cap.4. and the ſecond bzanch is a confirmation 
of the Statute of Marlebridge, cap. 2, & 15. Where you may reade the erpoſifton 
of them: Dnely theſe differences J obſerve betwen:them, that Marlcbridge 
cap. 4. ſpeaketh onely of Diſtreſſes, and our Act ſpeaketh of all manner of 
fakings, ' Marlebridge p2ohibiteth Diftrefſes generally ; our Act of beafts, and 
goeth no farther. Marlebridoe ſpeaketh of Diftreſſes which he hath taken 
our Act which he hath taken, oz cauſed to be taken. Marlebridge cap. 15, erce- 
pteth theKing and his Pinifters, ec. Which our Ac doth not, but yet by con- 
—_— of Law they are excepted, becauſe the King might doe it by his P2e- 
rogative. 

This At Fleta reciteth in this manner ; Proviſum eſt quod nullus averia 

aliena 


2 E.4. Cap.24 


Vide Fler, lib.z; 
C.40. 30 all28, 


Vide Cap. Itin, 
Ver.Mag, Chart, 


fo. 155. 
13E.4.6, 


Flera ubi ſup, 


39 H.6. 32. 

For this lee the 
Stat, of 26 E.1. 
inriculed, Contr 
Fic & Clericos, 
Ver, Mag. Chart; 
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aliena capiens per ſe, yel per ſuos notos yel lonotos extra com, 1n-quo capta fuerint, 
fugare preſumat, &c. | 


— — 


CAP, XY/IL. 


Urview eſt enſement, que fi ul deſormes preigne les 

ayers des auters, & les face chaſe en chaſtel], ou en 
forceler, & illonques dedeins le cloſe du chaſtell, ou de 
forceler les deteign' encounter gage & pledge, pur que les 
avers ſerront ſolempnement demandes per viſc', ou per au. 
ter bailife le Roy a la ſuit del pl', le vitc ou le bailife priſe 
ove luy poyar de ſon countie, ou de ſa bail, & voite af: 
ſajer de faire de ceorepÞ des avers a celuy que les aver” priſe, 
ou a ſon ſeigniour, ou as auters des homes ſon-ſeigniour 
quicunque queux ſont troves enle lieu, oules avers fueront 
enchaſes. Er {1 home luy deforce adonques de Ja delive- 
rance des avers, ou quel ne trove home pur le ſeigniour, 
ou pur celuy que les aver priſe que reſpoign* & face le de- 
liverance, apres ceo que le ſeigniour, ou parnour, per viſc 
ou per bailife, ſerrazdmoniſt de faire 1a deliverance, fi ſoit 
en pays, ou pres, ou la ou i] purra per le parnour, ou per 
auters des fees covenablement eftre garnie de faire le deli- 
verance, fil fuir hors de cel. pays quant le priſe fuit fair, 
& ne face adoques maintenant les avers deliver, quele roy 
purle treſpas & pur le deſpite, face abate le chaſtell, ou le 
forcelet ſans recoverie : Et touts les dammages queleplain- 
tife avera reſceye de ces avers, ou de ſon gainage diſturbe, 
ou en auter maner puis le primer demaund des avers fait 
per le vic, ou per le bailife, luy ſoient reſtores au double, 


. de ſeigniour ou de celny que les avers aver” priſe, fil eit de 


quoy, & f11 neit de quoy, reſpoign' le ſeigniour quel heure, 
& enquel maner deliverance ſoit fait apres ceo que le vi- 
count ou le bailife ſerra venue pur la deliverance faire. Er ſoit 
aſcavoire, quela ou le vic! dever faire returne del briefe le 
roy-ou bailife le ſeigniour du chaſtell, ou le forceler, ou a au- 
ter a que returne de briefele roy appent, fi le bailife de cel 
franchiſe ne face le deliverance, puis que le vicount ayer le 
rerurn' a luy fait, face le vicount ſon office ſans delay, & 
ſur lavantdicpeine. Er per meſme le maner ſoit fair la deli- 

Verance 
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verance per attachment de pleint fair fans bricfe ; 6 fur 
meſine la peine. Er ceo face a entender per tout la, ou le 

briefe le Roy court. Er fi ceo ſoit en le marche de Gales, 

ou ailors , la on le briefe le Roy ne court mye, le Roy que 

eſt Sovereign Scigniour ent fra droit aceux queux pleindre 

ſe voudront. 


The miſchief befoze this Act was, that in the irregular time of H; 3. great bar Marlb. 
men , when they tak a diſtrelle of the beaſts of their Tenants 02 neighbours, ** ** 3 * 
that ſerved foz their tillage oz* husbandzy, to p2event the ſpeedy courſe of Ju- 
ſlice and to enfozce the owners of the beaſts fo2 neceſſity to yeld to their de- 
ſire, would dzive the beaſts into a Caffle oz Foztreſſe, and there detain and 
k&p them againſt gages and pledges, ſo as no repleby could be made accozding 
fo the o2dinary courſe of Law ; foz that in caſe of a Dubject he could not bzealr 
the Caffle o2 foztreſſe, but the Sheriff was fo refourn ayeria clongata, and 
thereupon the owner was to loſe the nſe of his beaſts of long time. But this 
Act giveth remedy, that the Sheriff taking with him the power of the County 
may make replevin, as by the body of the Act appeareth. 


q Chaſein Caſtel ou en forceler. } andvit is, if he that di- Vide 54 H. 3.c.3. 
| Frain chaſe the diſtreſſe into any other houſe, park, oz other place of ffrength, Britton 54. Þ. 
the Sheriff to make replevin may by fozce of this Xi bzeak the houſe, caffle, —_ _ vas 
o2 foztreſſe, park, oz other place of ſtrength by fozce of this Ad, at the ſuite of Lid en wah 


a Qubjett, Semains Caſe, 
Ver.N.B.43,44 


T Pur queles avers ſerront ſolempnement demaundes Regiſt. 83, 85. 
per Viſcont, an auter Bailife le Roy a la fute del Plaintife, le CERT 


Viſcontou le Bailife priſe ove luy poyar de ſon County,&c.] 

Nora, every man is bound by the Common Law fo afſiff not only the @heriff 

in his Dffice fo2 the execution of the Kings'Writs (which are the commande- 

ments of the King ) accozding fo Law; but alſo his Baily , that hath'the 

Sheriffs Warrant in that behalf, hath the'ſame authozity, which his maſter 

the Sheriff hath, foz the Sheriff cannot do all himſelf, and if they do it not be- 

ing required, they ſhall be fined and impziſoned ; But This is 'fo to be under 

fad, where the Sheriff may lawfully do it, and that befoze the Sheriff doth uſe 

any fozce, he ought as our Att teacheth ) fodemand acco2ding to the Law the 

goods to be delivered, ſo as repleby might be thereof made, fo2 ſequi deber poten= 

tia mandatum legis, non przcedere, fozce ought to follow, -andnot to pzecede the 

commandement of the Law. © + | 

+ 'Bracton who w2ote befoze this Act ſaith, Ec 6 [ Vicecomes ] aliqueminyeneric Bra& li. 5.442. b. 

refiſtentem , aſſumprtis ſecurn (fi opus fuerir) milicibus & liberis hominibus de Con! Fieealib. 2. c 63. 

ad ſufficientiam capiat corpora hominum refiſtentium, & illos in priſona ſalyo cuſto- 

diat, donec Dominus Rex inde praceperit yoluntatem ſuam, &c, 
Andour Statutes of W. r. W, 2. and Marlebridge areall in affirmance'of W- 2-9. & r7; 

the Common Law in that point, ſaving foz bzeaking of the Caffle, Foztreſſe, +7; ©?: 39: 

Pouſe, xc. in caſeof the Dubjec ; in which caſe our Ad giveth remedy. MAG Igs 
If any man, how great ſoever, might have refiſted the Sheriff in erecuting ubj fora; = 

of the Kings Writs, then had it been a godretourn foz the Sheriff to have re- 3 H. 7. 2. 10. 

fourned ſuch reſiſtance, but as the Statute of W. 2. ſaith, Quod hujuſmodire- 3 H-7- 27-b. 

ſponfio multum redundat in dedecus Domini Regis & Coronz ſus ;. and that which ot ana 

is in dedecus Domini Regis, &c. is againft; the Common Law, therefoze of ne- 

cefſity, ifne&d be, fo2 the due erecution of the Kings Writs, the Sheriff may 

by the Common Law take poſſe Comitatus to ſuppzeſſe ſuch unlawfuſl. fozce 

and refiſfance. 

C c R, did 


19 E. 2. tit. Ext 


3 E. So tit. Exc: 


Fleta l1.2. Ca.40: 


ubi ſup. f0.93-2. 


Matleb. cap. 21. 


 Weftm. primer. Cap.17. 

R. did grant and-render lands by fine to 7,7. ſued the Kings Wrtt to the 
Sheriff to deliver ſeilin, the Sheriff retourned, that he could not execute the 
Kings Writ fo2 reſiſtance of B. and others unknown ; and becauſe the Sheriff 
twk not the power of the County in aid of the erecution,as the Statute willeth, 
he was amercied at xr, marks, and an aftachment awarded againft B. and the 
reft, xc. 

Int it is holden fo2 a marime of Law, that if 1s not lawfull fox any man fo 
diſturb the Hiniſters of the King in the due execution of the Kings Writs, oz 
P2ocefſe of Law, | 

Now beſides the Warrant ofthe Common Law, the Sheriff hath his Lef- 
ters Patentsof aſſiſtance, whereby the King commandeth, that all Arch- 
biſhops, Biſhops, Dukes, Earles, Barons, Knights, Freemen, andall other of 
that County be to the Sheriff thereof in omnibus quz ad. officium illud pertinenc, 
intendentes, auxiliantes, & reſpondentes ; ſoas no man Ccclellafficall o2 Tem- 
pozall is exempted from this ſervice being above x5. and under 70, foz ſo it is 
by conſtruction of Law. 


q Et voille affaierde faire plevin.” 1wy foxce of this clauſe he 
ought by the power of the County to make replevin, andit is no retourn foz2 
him to ſay, that the beaffs be in a Calle, xc. whereof you ſhall read moze here- 
after in this Chapter. _ | 


T. Que le Roy pur letreſpaſſe & pur lediſpite face abater 
le Caſtel ou le Forcelet ſans recovery.) wut this totall pzottrating 
o2 demoliſhing of the Caffle, ec. cannot be done upon the retourn of the 
Sheriff, but upon a ſuit-on the Kings behalf, wherein the parties interefſed 
may be called fo anſwer, andupon judgezyent given againff them Pzoceſfſe to 


be made to the Sheriff fo p2oſfrate and demolith the Caftle and Foztreſſe, and 
ſo is the bak that ſpeaks thereof to be intended, 


' De ſcsavers, ou ſon-gainage diſturbe.] 50; the Law doth 
ever favour fillage, and the husbandzy of the Kealme, as by this clauſe appea- 
reth, and therefoe gives the,party grieved double damages, 


'. Erſoit aflavoir, quela ou le Viſcount deyer' faire re- 
tournedel briefele roy au bailife, le Seignior del-Caftel , 
oudeforcelet, ou a auter a que rerourne del briefe le roy 
appent, > le bailife del franchiſe ne fait deliverance, &c. 


facele Viſcont ſon office ſans delay.) whis doth give ſome light 
fo the fozmer bzanch, that if the beaſts be detained in a.Caftle 92. Foztreſle , 
Ws ay be hr do - earns es pon on 1s, fozthwith to replevy. the 
afts ; and if he ought to do it in this caſe of the franchiſe, the | 
_ in the wo a | " w OR -uayt 
t appearet the Regiſter, that if the. Conſtable of ft 
Mandat fohim to make replevin, nihil inde' curavit, 02 if dit bh 
tourne, ec. at all, upon retonrne hereof, a Non omitcas ſhall be awarded, ec, 
But ſuch refournes were permitted.befoze this Act, but nowby this Ac the 
<p in that caſe ought pzeſently to enter, and make deliverance of. the 
s ron PIO 


q- Et per meſme le manner ſoit fair la delivernnice per at- 
tachment de pleint fair ſans briefe. & ſur meſine 1a paine. ] 


Dr the Statute of Marlcbridge that pzovideth to the ſa mn 
thall read moze of this matter, . þ tothe ſame —_— where you 


CF Et 
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Er ficeo ſoiten le Marches de Gales.] ghe arches of — 
Wales were the commots; gieat Deigniozies, and. Waronies in Wales, which 13-3.14.38-008 
were holden of the Kingin Chief, and out of every County of England; If 8 £.3.427.13E.3 
any difſtreſſe were dziven infoa Caſtle oz Foztreſſe in the Parches of Wgleg, Jurifdis. zz. | 
and dofained, a Writ ſhould be directed to the Sheriff of the-County of Eng- 5 EF 31-24 _ 
jand nert adjoyning tothe Cathle, oz Foztreſſezwhere the;beaits be ſo defaing, gs ee 
to make replevy. i  -n- Jo. 6H4.9.6H.s, 
fs 4 25, pn RR os be ig, oo OO 
- © Le roy que eſt Soveraigne;;Seigniour.en- fra droit. 7 cr Pg 
At this time,viz.in 3 E. 1, Lluellen was a P2ince, ozKing of Wales, 1 held 
the ſame of the King of England as his ſupertour Lozd, and ought him liege, 
homage, and fealty ;' and this is pzoved byour. Act, viz.that.the Kingof Eng- 

o_ was Supetior dominus, i, .©overeign Lo2dof the Kingdome oz Paincipality 
of Wales. - SY, 5 he = 

- King H. 3: after Pzince Edward had marriedElianox Daughter of Spain, Polydor Virg, 
perceiving him;(to ule the wozds of mine Authoz). Ica ſuapre'natura tanteindole 37 H. 3 pag,306. 
przditum, ut maturius ad res gerendas idoneum redderet, primo Walliz principatu Tl. Com. 136. b. 
donayit, deinde Aquitaniz & Hhberniz przpoſutt ; hinc natum, ut deinceps unn(- Cambden in 
=— Rex, qui ſecutus eſt, filium majorem natu principem Walliz facere con- Flintſh, peg. 525. 
UEeverit, PETE” S's _ TP 

Llucllen Pzince of Wales, by the incitation of David his bzother; in the 
9 yearof E, 1. rebelled againlff their Sovereign Lo2d; in which rebeltion 
Lluellen was flain, and the King b2ought all Wales under his ſubjegion : The 
ſaid Dayid being bzother and heir of Lluellen, foz his rebellion and Treaſon a- 
gainft his Sovereign Lozd was after the death of his 1Bzother at a Parliament 
holden in the xx year of E.x. aftainted of high Treaſon ; of whoſe judgement Rot. Parl. 
and erecution hear what Fleta ſaith, Er unico malefaRori plura poterunt infliet , = AY 
cormenta prout meruerit, ficut contigit de Dawide principe Walliz cum per recordum Flers lib, 6 
quinque judictis mortalibus rorquebarur , ſuis namque meritis exlgentibus, detractus, 0 
ſuſpenſus, decollatus, diſmembratus fur & combaſtus, cujus' caput princtpali Ciyi- 
ratt,quatuorque quarteria ad quatuor partes Regni in odium traditorum deferebantur 
ſuſpendenda, Wy reaſon whereof, where Wales was befoze tolden of the King, 
as of his Sovereign Lozd, as ts afozeſaid, now King Edvw. 1, became King of 
the ſame in poſſeſſion , which appeareth by the Statute of Snowdon in theſe Rot. Parliam., 
wozds, Edwardus Dei gratia, &c, Divina providentia, (quz in ſua diſpoſitione non anne 12 E. 1. 
fallicur) inter alia ſuz diſpenſationis munera, quibus nos & Regnum noftrum Angliz 11. Com, 126, 
decorari dignata eſt, terram Walliz cum incolis ſuis prius note jure feodali ſubje- *©2**Þis is 
am, jam ſui gratia 1n proprietatis noſtrz dominium, obſtaculis quibuſcunque cefſan- on 
tibus, totaliter & cum integritate convertit , & Coronz Regni predi& ranquam pare 
tem corporis ejuſdem annexuit & univit : Wy which Act it further appeareth, that 
King E. 1. had conſidered, and peruſed all the Laws of Wales, and ſome of 
them he utterly ab2ogated, ſome of them he permitted, ſome he cozreced, and 
ſome he newly added fo the others. | 

We have been, above our uſuall manner, the moze copious herein, becauſe | 
our deſire is, that truth might pzevaile, © the Statutes of 27 H. 8. and 34, 27 H.8. cap. 27. 
and 35 H. 8. concerning Wales, De the fourth part of the Inſticures, Cap, of 34 &35 H.8. 
the Courts, #c. of Wales. 


t ? i > - 
" &"Þ *4$ , «9 


Py 


CAP. 


Lib. 8. fo. 39; 
Greiſliesc 7) 


42 E. 3. Cap. 9. 
7 H. 4. cap. 3. 


23R, 2.C3Þ. 4. 
Greiſlies caſe. 
ubi ſupra, 


9 Eliz, Dier 263. 


Lib.8. fol.36, 37. 
& 


Inſt, (e&.701, 


Weſim. primer. 1 Cap.18. 
C4 ®P,X#MT. 


Ur ceo que la common fine & amerciament de tout le 

County en Eyre des Juſtices 'per faux judgements, ou 
pur auter treſpas, eſt aſleſle per Vicount & Barretors des 
Counties malement, iſfint que la ſumme- ct meintfoits 
encrue, & les parcels auterment afſeſſe que eſtrene duiſlenc, 
au damage du people, & pluſors foits ſont paies as Vi- 
conts & Barretors, que ne polent les acquitent. Purview eſt, 
& voit leRoy, wn & 0M en Eyredes Juſtices devant eux 
devant lour departure ſoit tiel ſumme aſleſſe per ſerement 
de chivalers & des probes homes, ſur touts yceux que 
eſcoter deyeront, & les Juſtices facent mitter les parcels en 
lour eſtreats que ils liverent al Eſchequer, & non pas 1a 


ſumme totall. 


Mhere were four miſchiefs, oz rather grievances befoze this Act, 
7, That this common fine and amerciament befoze Juffices in Eyze was 
p:omiſctonfly aſſeſſed by the Sheriff and Barretozs of the County ( foz ſo our 
Act ſpeaketh) upon the faultlee, as well as upon the faulty, and that after the 
Juſtices in Eyze were departed and gone. | | 
2+ That the ſame was many times by them increaſed, X 
as; —_— the parcells were otherwiſe then they ought to be, fo the damage of 
P cop . : 
4+ That the ſaid amerciament was paid to the Þheriff, and Barretozs, that 
conld not acquite them, and therefoze were often doubly charged. | 
The remedy by the body of the Act conliteth on two parts. 
x. That ſuch ſummes ſhall be aſſeſſed by the oath of Knights, and other ho- 
nelf men befoze the Juſfices in Eyze, upon ſuch as ought to pay the ſame. 
- 3+» That the Juftices ſhall cauſe the parcels fo be put in their eftreats, which 
Gall be deliveredup in the Exchequer, and not the whole ſumme. 


q Common fine & amercilament. ] Here fine and amercia- 
ment areall one, foz as by this Ac appeareth, it ought tobe afferred, which a 
fine in his p2oper ſenſe ought not : Zhis is parcel of the green war, ſo called, 
becauſe the eftreats to the Sheriff fo2 levying of them are ſealed with green war, 

This common amerciament was a great grievance to the people, foz that 
the faultleſſe , as well as the faulty, were (as hath den ſaid) thereby charged; 
and this was diſperdere innocentem cum delinquente, much like the abuſe of the 
Clark of the Parket , who uſed to take a common fine, untill it was remedied 
by Act of Parliament. 


T Eft afliſe.] That is, is atferrev. 


T Purfaux judgements.) The ſuitozs in a baſe Court fo2 falſe 
judgements ſhall be amercied, to the end they may be the moze wary, and take 
better advice to do jufſkice, 


T Per Barretors.” #0 the gnification of this wozd,ſix Paſch, 3oEliz. 


the caſe of Barrecry, and the firſt part of the Infticnces, | 
C Sur 


Cap.1g: Weſim, primer. 


| -- ©, Surouts ceux:queux eſcoter deyeront.} This is a' Law of 


great.equity 2; that fych as; be-faulty ſhould onely be; contributozy fo- the pay- 
Mmenif of fine and amerclament,  _ a Lab, bs. 
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Mirr. lib, 4. $ de 
amerciaments 
leviable, 


- 4, Bſchequer;] Foz that-Comtt is the true-center , into which PETRI og 
all the Kings revenue and p2ofit ought to fall, and by this. means the foll ſhall cap. 45. 


come to the right mill. 


<q Et non pas le totall.} 1But. parficularly,apd by parcell, upon eve- 5 pereafier 
| = P. 45- 


rp one that ought to contribute. ol: RD 
- The Commons pefifioned, that xo common fine of any County from 


CA . 
Rot. 


Parl. An.17: 


thencefozth ſhouldbe made, bat that every man may be particularly puniſhed, #. ;, av. 37. 


Urherennto the Kings anſwer was, 
The King willeth the ſame, 


CAP. XINX, 
N droit des vic', ou auters queux reſpoign* per lour 
Fai al Eſchequer, & queux ount ml de les dets le 
Roy pier le Roy que ore eſt, ou les dets le Roy meſme ayanc 
ceux heures, & queux ne "0 19y acgulies de ceo les det- 
tours al Eſchequer : . Purview eſt, que le roy enyoiera bones 
gentes per touts les 'counties,. a oyer touts iceux, queux 
de ceo pleine ſe voudront, & a terminer iſfint la beſoign', 
que ceux que purront monſtrer que ils ejent iffint avant pales, 
atours jours (cnt) ferront quites, le quel queles viconts ou 
auters ſerront morts ou vives, en certaine forme que lour 
ſerr bail, Er ceux que ifſint naver' fait, filz ſoient en 
vies, ſerront punies grevement; & ils ſojent morts, lour 
heires reſpoign', & ſoient charges de la dette. Er com- 
maund le roy,que les viconts,& les auters avantdits deſormes 
| loialment acquitenc les dettors a prochein accompr, puis 
que ils averont le. dette reſceive: & donque ſoit lederal- 
lowe al Eſchequer , iffint que jammes ne-veign* en'ſum- 
mon”. Et fi le vic' atiterment face, & de ceo ſoit atraint, 
cy rendraal plaintife le treble de ceo que il aver* de luy re- 
ſceive, & ſoit rent ale volunt leroy, Er bien ſe garde che- 
ſcun vicont, que il eit tiel reſceivor, pur que il youdra re- 
ſponder, car leroy ſe prendradel tout as viſcont, & alonr 
heires, Er fi auter que pegs, per {a maine al Eſchequer 
le face, il rendra le treble al plaintife, & ſoit rent en melme 
lemaner, Er queles vic' facent tayles a touts iceux, queux 
paleront 


Weſtm: primer. _ _Cap.20. 
paieront le det le roy. Et que la ſurnmons Sr 2 
touts les debtors, queuxdetnander voudront la view, facenc 
monſtrer ſans denierles a nulluy , & ceo ſans. rien prender 


| delouer , & ſans rien don', & quz ne le fra, le roy pren- 


.W, Is, cap. FED 


Cap, Irin, Vet. 
Nag. Char.155. 


dra aluy greyement. 


C 'Dettsler oy.] Under this wozd [\debicum] are all things due fo the 
King compzehended ; and not onely debts in their p2oper ſenſe, but duties oz 
things due, as rents fines, iſues, amerciaments, and other daties to the 
King received, oz levied by the Sheriff : foz Debt im his large ſenſe lignifies, 
whatſoever any man doth owe , and debere dicitur, quia deelt habere : debitori 


* enim deeſt quod haber, cum fit creditoris, maxime in caſu domint Regis, 


C Lour heires reſponderont.] ghat is to be underſfod,quoad reſti- 
tutionem, ſed non quoad paznam ; that 1s, foz the civill, but not fo2 the crimi, 
nall part: Foz it is aParime in Law. Pana ex delicto defuncti hzres teneri 
non debet : And again, In reſtitucionem , non in pcxnam heres ſuccedit, 


q Auprochein account.) & fo; this the ®tatute of 51 H. 3. Sc5: 
rutum de Scaccario , and the Statute of W. 4. Ver. Mag, Chart, fo. 33, 34, ** 


@ Er tiel reccivor pur quoy il yoet reſponder. J' #0 the rute 

of this , and like caſes of the King, is, Reſpondeat ſuperior. | | 
© Et que la ſummons deſchequer a touts les debtors, 
queux demander voudront la'view, facent monſtrer ſans de. | 
nier-les anulluy, & ceo ſans rien prenderde louer, & ſans ri- 
ens don' &c.] That is, the Pzdces, together with the Efreats under the 


Seal of the Exchequer ſhall be ſhewed to the party pzeſently without deniall, 


' and freely without-any thing to le given therefoze; upon pain of grievous fine 


and impziſonment. 


CAP. XX. 


Urview ct enſement de misfeaſors en parkes, & en vi- 
vers, queſt ul deceo ſoit attaintper le ſuit del plaintif, 
ſoyent agardes bones & hautes amendes, ſolonque le ma- 


' nerdel treſpas, & eit la priſonment de trois ans, & dillong; 


foitrent a le volunt le Roy, fil ad de quoy poit eftre rent, 
& lors trova bon ſuertie que il jammes ne misface. Et fil 
neit dont poit eftre iflint rente, - wh la priſonment detrois 
ans, trova meſme le ſuretie ; & fil ne puiſſetrover la ſueny, 
forjur' laRealme. Er fiul de ceo rette'ſoit fugitive, & neit 
terre, ne tenement ſuffiſant pur quoy il poit eſtre juſtifie, ci- 
| p court 


” 


Cap.20. Weſim. prinier. 

court come le Roy avera ceo trove. per bone enqueſt, ſoit 
demaund de countie en countie, Er fil ne veigne, ſoit utlage. 
Purview eſt enſement & accorde,que fiul ne ſuiftdedeins an 
& le jour pur le treſpaſs fait, leRoy avera le ſuit, & ceux 
queux il trova de ceo rettes per bon enqueſt, ſerront punies 
per meſme le maner en touts points, ſicome deſuis eſt dir. Er 
{1 ul tiel misfeiſour ſoit atraint, quil eit priſe en ſes parkes 
beaſts domeſtes, ou auter choſe en le maner de robberie en 
yenant, ou demurrant, ou en returnant, ſoit fait de luy com- 
mon ley, que afherta celuy que eſt attaint de apert robberie 


& larceny, auxibien a la ſuitleroy come dauter. 

The cauſe of the making of this Statute was, that at the Common Law, 
the Plaintif in an action of ZTreſpaſs, ſhould, as in other caſes, recover no 
other damages, but accozding to the quantity ofthe treſpaſs : which the plain- 
tif fo2 freſpaſſes in Parks and Uivaries eſfe&emed at a high rate ; but the 
Country commonly found the damages very ſmall ; foz the Common Law 
gave no way to matters of pleaſure, (Wherein moſt men do erce&d) foz2 that 
they bzought no p2ofit to the Common-wealth ; and therefoze it is not lawfull 
fo2 any man to ered a Park, Chaſe, 02 Warren without a licence under the 
Great Deal of the King, who is pater pacriz, and the Yeadof the Common- 
wealth. | , 


T EnP arks.] This is underffod of a lawfull-Park , wherennto th2ee 
things are required: x. A liberty, either by grant, as is afozeſaid, oz by 
-p2zeſcription. 2. Jncloſure by pale, wall, oz hedge. And 3. beaſts ſavages 
by the Par, foz the which, and foz the name, ſ& the. firſt part of the In- 

cutes, 

Wut this Statute extendeth not fo a nominative Park erected without law- 
full warrant, albeit it be called a Park ; foz this Statute is very penall, and 
therefoze , as hath been ſaid, extendeth onely fo a lawfull Park. But he may 
have an action of Zreſpaſs at the Common Law, quare clauſum freoit, 8& unam 
damam cepit ; &c. | | > 

Under this wozd Park, a Chaſe is nof included. 

* This Act extends not fo a Fo2eft in the hands of a Dubjec, 
ſo penall, as it ſhall not be taken by equity. 


qo Misfeſauns.] Jn this Act is underffod when a man either chaſeth 
ina Park, oz by bow, o2 other engine endevoureth to kill ſome of the game of 
the Park againft the liberty and p2iviledge of the Park, * andnot when the 
Ao2d of a Park fakes beaſts to agiſtment in his Park, and the owner bzeaks 
the Park, andfakes them away without agrement foz their paſture, foz if is 
not within theſe wozds, De malefaRoribus in Parcis , becauſe the treſpaſſe 
concerneth not the liberty of the Park by chaſing of the game thereof, but a col- 
laterall treſpaſſe, & fic deſimilibus, © ** * Fa 


T  Vryers 02 Vivaers, ] MThis being a French wozd, ſignifieth Fiſh- 
pons, oz waters wherein fiſh are kept and nouriſhed ; 'which being a matter 
of p2ofit, and ticreaſe of vicuals, any man may erec; andthat in legall 
anderftanding it ſignifieth 5 Fiſh-pond, oz waters where fith are kept, it ap- 
pears by gur- ancient. A; , who W2ote ſcon after this time ; foz Bricton 
faith Auxi de waſt fait' per eux en parks & en viyers, de yeniſon & de pef- 
ſon, & de conles, & auter deſtruRion per eux fairs en garrens : where he ap- 
plyeth 


foz the Law is 
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Weſlm. primer. Cap. 20, 
plicth Veniſon to Parks, Peflon fo Vivers, and Conies fo Warrens, And Fleta 
agreeth with him, foz he ſaith, De feris 8 piſcibus poteſt fiert furtum : Ex be- 
nignitate tamen Principis conſtituicur, ne quis pro kujuimcdt furto vitain perdat, 
neque membra : Conſticurio quidem talis eſt, proviſum lt de malefactoribus in pay. 
cis & viyariis , quod ad ſeftam querenis ſtatim adjudicentur emendz, &c, and re- 
citeth ſummarily this Act; and ſo it is taken befoze in this very Parliament, 
Cap. 1. foz fiſh ponds, oz places where fiſhare kept, in theſe wozds, ne curge - 
en auter parke, ne piſhet en auter viver, And Bracton , who. wote a little be- - 
foze our Statute, coupleth them together in the charge given by the Juſtices 
in Eire, as our Statute doth, De malefactoribus in parcis, & vivaris, 

It appeareth in the Regiſter, that there be diters fozmes of Writs foz fiſh- 
ing in his piſcarte ; Dne Writ is, Quare in yivartis ſuis piſcatus fuir: Another, 
Quare in ſeparalt piſcharia ipfius A, piſcatus fuit, &c, 

Therefoze,as ſome have ffretched this wozd to far, extending if to War- 
tens of Conies; which they might as well under the generality of the wozd 
[vivarium] extend it fo Fozefts and Chalee, foz they be (loci ubt viventes cuſto- 
diuntur) whereof you have heard befoze ; ſo ſome would rcffrain this wozd to 
Fiſh-ponds onely that be in Parks, which is exp2cſly againff both the letter 
and meaning of this Act, and the Fiſh-pond concerneth nothing the liberty 
and pziviledge of the Park, whercof alſo a fouch hath been given befoze. 

If a man committeth a treſpaſſe in the Fiſh-pond, ec. of another, by 
taking and carrying away of water, he ts no miſ-feaſo2 within this Statute , 
but if he let out the wafer, to the end to talte fiſh, he is a mil-feaſo2 within this 
Statute, oz he mulf fiſh there, if he be within the danger of this Law, foz 
- an 4 treſpaſſes neitherzn Parks, no2 Filh-ponvs, ec. are within this 

>, | 

And if one hunt fn a Park, oz fiſh in a Pond, 4c, though hekill no Deer, 
no2 take any Fiſh, yet this is a miſ-feaſauns within this Statute, 


T Perle ſuitdel plaintif.) This ſuit is infended in'an Acton of 
Treſpaſs, buf the Writ muſt rehearſe, and be grounded upon this Statute ; 
fo2 if ts a Parime in the Common Law, that a Statute made in the affirma- 
five , without any negative erpzelſed o2 implied, doth not take away the 
Common Law : And therefoze-in this caſe the Plaintife may either have his 
remedy by the Common Law, 02 upon the Statute ; Jf he bzing his action 
of Treſpaſs generally without grounding the ſame upen the Statute, then 
he "fc the benefit ofthe Statute, and taketh his remedy by the Common 
Law, 

The pzeſidents of this action are, Ad reſpondendum tam domino regi, quam 
parti querenti : Andyet by the Regiſter, he may have this in his own name, 
and that may be gathered by ſome of our books, quoted befoze in this Sedion, 
in the margent. 


T Soient agardes bones & hautes amends.) wy theſe wo;ds 
{ ſhall be awarded good and large .amends] if the dammages be tw ſmall, the 
Court hath'power to increaſe the dammages foz this wozd [ award] pzoperly 
belongeth to the Court. 


EF Eceit lapriſonmentdetrois ans.) wath dammages arid im- 
p2iſonment concern the platntif, and therefoze the Kings pardoyg cannof di- 
ſpence with them ; Wut the ranſome, the finding-of ſurety, and the fozejuring 
of the Realm are puntſhments exemplarie, and concern the King, and there- 
foze he may pardon the ſame, | . 


make fine at the Kings pleaſure, 


q Et dillonque ſoit rent ale yolunt le roy. 3 And after __ 
Sc befoze foz the expolition of theſe wozds, Cap. 4, = 


C E 
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© © Ec lorstrova bone ſarcry, que il jattimes ne misface.] ,. . 

And then ſhall finde gov ſurety, that after he thalſ'tiod miſvoe. IDES = L2T ny ge Pg 
This ſurety mult be by recogniſance to the King, and not to the Plaintife ; Tc. x; 4.8. Cor. 

Foz example, the ſureties in; 10 1. and the Defendant. mn 40 1, the condition Rege. Rac.480. 

mult be general, and not reſtrained fo that Park, .0z-Uivary; foz example, _. ';. - , 

Quod ipſe in aliquibus parcis & wivarits contra formam Statuti przdiR* amplius non 

malefaciet, Kc. | 


© Le roy avera le ſute.] Either by indictment, infomation, oz 
Action of ZLreſpaſſe upon this Act. 


T Forjure le Realme:.)] £1 tranvating this Ac into Latine, Flr. cap.z6, 
faith, Abjurabic Regnum, and ſo doth tbe Regiſter ; and Bran uſeth the ſame Regift.80.b, & 
wozd in caſe. of Felony, Abyurabic Regnum, . - . _ a. 9 4g 

. © And Bricon-uſeth our Wozd, Forjure noftreReaime; and fol. 25, inthe ſane Brit.fol.y 25 
caſe he uſeth the wozd of abjuratfion. ;- -- ' 5 veel et S ON OY 
© If ſignifteth in Law a perpetual baniſhment of the Defendant-out of the 
Realm, which to obſerve he bindeth himſelf by oath;"fb; ſv much'is tnipited 
_ wozd forjure, 03: abjure, which /p2operly ſignifleth'to ofwear the 
nm. ; Dt 3 BEE OTITIS Wo. th RN —Y 4 | 
- © Bythe Common Law'no man can he eriled, o2 baniſhed ont of his Country, Mag: Chart. c.29, 
but in caſe of:abjuration fo2 felony : In all dther caſes exile 02 baniſhment ought 
to be done by authozity of Parliament (as here it is) and ſo are our boks that 
ſpeak of erils oz baniſhment fo be underſfod, - : RD 
- If ſuch a'perſon, as hath'fozjured 02 abjured- the Realm, return/again; he 
tall be puniſhed at the Kings uit foz the perjury, and high contempt. 


+ T Beaſts domeſts.} This is underffod of kine, oren, ſhep,and other 
dameſtical beaſts within the Park. + If C11 

If there be within the Park tame Deer, and miſdoers come to hunt and kill 
beniſon, and they kill a fame Deer, and carry if away, not knowing the ſame 20 E-4.15.b. | 
fo be a tame Deer, this 1s nofelony,fo2 the intent maketh felony, and ſo are the _ Pl, Cor. 
boks to be infended | 44 giÞ+r; a. FS I 


-- E Enle mannerde robbery.) Jn this Act robbery is taken in a Fickt part of:he 
large ſenſe ; ſee the firſt part of the Inſtitutes, - or, | Inftic. e&. 503, 
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CAP. XXL: 


a. 


TN droit des terres des heires deins a A queux ſont ca 
le garde lour Seigniors : Puryiew K queles Gardeins 

les gardent, & ſuſteinent, ſans deſtruction faireen tout rien : 
& que de tiels manners des Gardes ſoit fait en touts points 
ſolonque ceo que eft conteigne en 1a graund Charter des 
franchiſes fait en temps leRoy H. pier le Roy que ore eſt, 
Magna Charta'cap. 4,5, &*6. Et que iflint ſoit uſe deſormes, 
& per meſme le manner ſoient gardes les Archiveſqueries, 
png Dd Eveſ- 
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Weſtm. primer. Cap.22, 


Eve yori, Abhies, Eſgliſes, & dignues en temps de vaca- 
f T7 RT HERD 


tion. 


de Artic- p&* Chartas cap.1 8.1m c | 1081-0" 
' ; STC. : 1 4 0 1% 2; ' 


$ *. #9 *# #7 ; 
| ' J 3 $3 Vis ? 


. 


ni.Chneea.0; This At both to eits te Gard, ah the cnlfoby of grcpvithoptcis, 266 


5,6. Artic. ſuper ſhopzteks, xc. during 


Chart, ca.18. 


QC. LO: 
CLE AS 


Merton cap.6. 
21 E.3. 19,20, 


27 H.6. tit.gard. 3 ravith an heit, b 


118. 33 E.3. 


vacktion, ts but a confirmaflon'df the Statirte of Magna 
Charta, cap.4, 5,6, whereof there you niay reave at targe, nl dla 
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| | 6 : >><&L + . on | __ | - _ of = 
Ws Es. Heires maaries deinis age, laggle-gree de.lour Gar- 


_ deins, avant que ils aycront paffes lage de xiv. ans, 
for fait olonque geo que iff oneenuie 6h. Ie puryciance de 
Merton Cap.6,':Er de ceux que {erront maries ſans 4e gree de 
our, gaodeirs, puts que ils, aycropt paſſes lage de xiv. ans, 
te gar in citile double valuede ſon mariage, ſolonque le res 
nourde meſine le purveyahce. | Outer 620 ceuxcqueux aves 
ront, ſuſtret le mariage, rendaat le drox.value del, mariage 
al Gardein purle'treſpaſle, &zalerneinsfe'Royeit les amends 
ſolonque meſme lc puryeyance de ccluy que le ayera fuftrer, 
Weſtm.2. cap.35. Et des heires females, puis que: ils ave- 
rontaccomplieslage de xiv. ans, & le ſeigniour a que le ma- 
riage appent celes tie voudra marier, 'mes pur covetiſe de la 
terre, les voudra tener diſmarie. Purview eſt, que le Seigni- 
or ne_poit aver ne tener per encheſon- del mariage, les terres 
a tielx heires females ouftre deux ans apres la texme de la- 
vantdit xiv. ans. Er fi le Seignior deins les deux ans ne 
les marie, donques eiant els aCtions de recover lour heritage 
quietment ſans .rien done pur le garde, ou pur la mariage. 
Et ſiels pur malice, ow per malyeis counſel ne ſe yoillent 
pur lour chief ſeigniors marier, ou els ne ſont diſparages, 
ue les ſcigniors teignenr la terre, & 41a heritage jeſqueal age 

del Enfaoe male; cſtſeoire, $5. ans & ouſter jelque i 

ciant priſes Ie yalue del mariage, | | 

| ron P2obideth. enfaid) that.i 

Sod dieunngs pre quis non 
diate ſhould recover the vaine of the marriage againft the Raviſher together 


Judgement 3 51. pe ogy Infant, and his. lanys,.and. that thy,Defendant theuld be impziſone® 
ant] he hath recompenced the Plaintife, ec, and further, untit he hath fati(s 
fiew tho Hing foz the Leoſpaſey FSenrtr tt OTTTIITER Fg 


This 


Cap. 22. IWWeftm, primer. 203 
This Ac doth firfif confirm the Statnte of Merton, both coricerning the ra- 
viſhnent, and alſo conrerning the fozfefture of mariage : And pzobideth far- 
ther, that of them that be above the age bf x 4+ years {over and above the double 
value of the mariage, after tender made accv2bing to the Dfatute &f Mert 
to be recovered againlf the heir) the Gardian ſhall recover againlt the ravi 
- 2 defainer, the heir being maried, the full valae therevf, and the King tall 
have alſo like amends acco2ding to the ſaid Att. | . 


© Ceux que averont ſuſtret le mariage.)]. That is, the cavt- 
ther o2 detafner of the heir, and which marted the heir affer 14, and be- | 


ze 21» | - Es g 
This ertendeth after 14. as well fo Eccleſiaſtical, as Hoy which 


the Statute of Merton of a raviſhment befoze 14+ dothnot, but to Lay men 
pbnely. = F 
q Et des heires females.) @he milchief befoze this Ac was, Brit. fol.169. 


That whereas the heir female after her age of 14. years ought of right tv be pSIeP my 


out of Ward, the Lo2d fo2 covefouſneſſe would not marry them, bat > c,2.F,N,B.1434s 
their lands at their will and pleaſure many years after their age of 14, agat : 
the which w2zong this Dtatufe p2ovideth remedy,and was made foz the reſtraint 
of the wzong, and in truth fo2 the abvantage of the Lo2vs, | 

And hero we are occaſſoned fo explain a place in Braton, Foxmina 14, vel t 5. preg, 2, fo.86b 
annorum poteſt diſponere domni ſuz, & habere Cone & Key, &c, Which wozd 
{Cone} ts miffaken in the imp2efion, foz if ſhould be Cover a Key ; and foz Co- 
ver we uſe Cofcr at this day, changing the y tv an f, (which ts uſnal) ſo as at 
that age like a god huswife the 1s able to.diſcern what-fhings are ina houſe- 
hold fit to be kept in CTofer tnder lock and key; And the reaſon wherefoze, 
if the heir female of a Tenant by Knights ſervice be of the age of 74. pears 
at the death of her Aunceſter, the thall not be in Ward, is, fo2 that the is viri 
potens, and can govern an houthold, and may marry an husband, which may doe 
Knights ſervice. 
 Jfa man hath two daughters and dieth, the one above the age of x4. and the 5. che 6ſt pare 
other within the age of x4. the Loz2d ſhall have the Wardlhip of the body of her of che 1nſtiruces, 
within age, and the moity of the land. {2.103-104. 


T Purview eft que le Scignior.] ;. Every Lozd is not within 
the purview of this Act. The heir female ſhall enter upon the Lozd by poſteri- 35 H. 6.52. 
oaity, becatiſe her mariage belongs not unfo him. | | : 
- 2+ If the Lozd grant the mariage of the heir femals fo one, neither the ;; 11.6.ubi cupra; 
graunto2 no2 the graunte ſhall have two years, buf the heir female ſhall enter Gard 95. 
at her age of 14. fo2 the graunt& cannot-hold the land, and the grauntoz hath 
not the mariage. - {.f3 
© 3+ Do if ts, ifthe King graunteth the-Wardſhip of the body of che heir 35 H.6. ubiſuprs: 
female, the ſhall ſue her livery at her age of fonrfcen, fo2 neither the King noz 
hts grauntee can hold the land during the two years. Y 


© Per 2. ans ouſter les 14. ans.) by this is underſtad that the 35 H.6.5x: 
Lo2d ſhall not have the 2, years, but where the heir female was within the 
age of 1.4. at the death of her Aunceffer, and in Wardto the Lozd, 


| Les terres.] Þere a meſnalty that is holben is underſfod, £ 
this Statute ſpeak of lands onely. » though 


q Per encheſon de mariage.) Ceſſante cauſa. ceſſat effeQus, and ;, H6.ubifupmm 
therefoze if within the two years the oz marieth the heir female, the "TY 
— <q_ ſhall pzeſently enter, becanſe foz that cauſe the two years are 
Dd 2 If 
J 


J 


204. 


F.N.B. 143-d. 


35 H.6.40. tir. 
Gard 71. 
Inſtitutes, ubi 
ſupra, 


25 H.6. Gard 91» 


Fleta lx. Ca12+ | 


27E3.Sta.h.c.n7. 
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Flera li. 2.ca.56. 
Cap. Itin* in Ver. 
Mag. Charr, fo, 
I5F« 


Weſtm..primer. Cap. 23: 


If the Gardian marry the heir female after the age of 1 2+ ycars, he thal 


not detain her land but until her age of 14. fo2 the cauſe ceaſeth, | 


it is if the Auncefter marieth his heir female, and dieth befoze the attain 
to _ of wp the land thall be.in Ward, but the XL o2d thall not have the 


7 Yo years 


Andit-is tobe obſerved, that the Lo2d hath theſe two years by ſozce of this 
Act, and not as Gardian, becauſe his gardianſhip ended af her age of x4. and 
therefoze a Writ of Dower doth not lie againft him during thoſe two years, 
becauſe he holdeth not .the land as Wardian. . + OT 

And foz that cauſe if the Lo2d tender fo her a-mariage, and ſhe within the 
two years marry her ſelf elſwhere, there lieth no fozfeiture of mariage 
againlt her. k. 2 1 POS TRY Gs 

C Er ſiels per malice ou malyeis counſel ne ſoy voillent, 


&ec.)] Pere the Act in hatred of contradiction and diſobedience, In odium 
contradiQionis & diſobedientiz, giveth to the Lo2d her lands .antil her age of 
21 #£- but he holdeth not the ſame as gar dian foz the cauſe afozelaid, | 

Df this whole Act Flera ſaith thus, De famellis 14. annos habentibus, quibus 


L fo © to « 


Domini ſui maritagium-competens medio tempore non obtulerint, taliter proviſum 
eſt, quod negligentia Dominorum hujuſmodl talibus bzredibus non fit-damnoſa, ſed 
retenta hzteditate per duos annos poſt 14. annos, cam heredibus fine contraditione 
reddexe non contradicant.; quod {1 infra #tatem competenter & palam, contulerint, 
ipſzque'maritari non conſenſerint, tunc uſque ad ztatem maſculinamhzreditatem tas 
lium 1mpune poterint recinere ultextus quam per duos annos, pro fine, maritagii, & 
in odium contradiionis & inobedientiz, : 


- Ouſter jeſquie ils cient priſes le value.) were the pzofirs are 
accounted to goe tn ſatisfaction of the value. Vide le Statute de Merron cap.6. 

If the Lo2dgranf gver the Wardſhip of the body onely; neither grantoz no; 
grantee ſhall take the advantage of this bzanch. | 


CAP, XXIII. 


TY Urview eſt enſement, que en City, Burgh, Ville, Faire 

ne Marche, ne ſoit nul home forein, que ſoit de ceſt 
Realme, diſtreine pur dette, dont il neſt detrour ou pledge, 
& que le fra, ſerra greyouſement punie, & ſans delay ſoit le 
diſtreſſe deliver per les Bailifes du lieu, ou per auter Bailifes 
le Roy, fi meſtier ſoit. 


The miſchief befoze this Sfatute was, that divers Cities, the Cinque 
Pozts, Bozoughs, Towns Cozpozate, ec. within this Realm, did claim ſuch 
a-cuſtome, that if any of one City, Dociefy, oz Perchant guild were indebted 
to any of another City, Society, o2 Berchant guild, if any other of the ſame 
City, Society, o2 Perchant guild that the debtoz was of, came into the City, 
Dociety,oz Derchant guild whereof the Credifo2 was,that he would charge ſuch 
a fozeiner foz the debt of the other ; which Cuftomes are taken away by this 
Statute, whereof Fleta teacheth in theſe wozds ; Solent plerique homines in 
fetus, * Mercatis, Ciyitatibus, Burgis, 8 feodis, -& in juriſdictionibus ſuis aliquos 
cranſcuntes de feodis,* yel jurifdiRionibus ſuis nullatenus exiſtentes ad querimo- 

R1am 


Cap. 23; Weſim, primer. 
niam alicujus invenientis plegios de proſequendo impedire, diftringere & orayare pr 
alieno debito, cujus non fueric plegius nec debitor, imponentes et quod erat tall debi- 
tori affinis ur de una ſoctetate vel civitate, 8 hujuſmodt & impune : propter quod 
proviſum ct, & inhibitum, ne quis aliquem forinſecum, dum plegius non fuerit nec 
debitor, pro aJiquo debiro alteno alicubi diſtringat, nec ad aliquam ſoluttonem com- 
pCllat, 8 qui fecerit graviter. puniertur, | | : 

; And it ſeemeth by the Mirrour, treating of this Chapter, that ſuch cuſfomes micr.cap.s. e.4. 
were againit fhe Common Law, foz there it ts-ſaid, Le point de tortiouſnes di 
ſtreſſes duilt conteine le paine de roberie, | 


Tt Que ſoit de ceſt r ealme.] Theſe are material wozds : Foz if 
a Perchant of England be-etther wzongfully impaiſoned in the parts beyond 
the ſez, o2 hate his merchandices o2 goods taken from him there wzongfully, 
he ſhill hate the Kings Letter to the King, Pzince, 02 Lo2d of that Tercito- 
ry where the w2ong ts doue, wherein the:wzong ts bziefly recited, and requeſt 
made, Quod-ſatisfationem dobiram ac juſtitiz complementum fieri faciat,&c, . which 
Letters of. dice:s ſozms appear inthe Regiſter. Now if he be deffitute of Ju- 
ice there, then may hg either have the Kings Writ De arreſto fao ſuper bo- Regilt. fo.r2g, 
nis merca:orum alicnigen” pro tranſpreſſione fafta niercatoribus Angliz, 02 elſe ac- 4 
co2ding to the Law sf argue, he ſhall hate from the King Letters of Parque wal oe Og 
02 repaiſal under the great Dcal, whereby he may redzeſſe himſelf of the gods , 1.5.7. 
of any of the men of that Zerrifozy taken within this Realm. And it is cal- 
lcd the Law of Parque, of a Daron wozd which lignifteth a limit oz bound, be- 
cauſe ſ&ing he cannot obtain Juſtice within the linuts of the fozein Country, 
he may be rcd2eſſed of the men cf that Country within the linuts of his own : 
which appeareth by the Statute of 27 E. 3. in theſe wozds, «« No Perchant 
« ſkranger be impleaded foz anothers treſpaſſe, oz foz anothers debf, whereof 
« he is not debtoz, pledge, no2 mainperno2, P2ovided always, that if our liege 
. « people, Merchants, oz other be endamaged by any Lozds of ſkrange Lands, 
« oz their Subjects, and the ſaid Lozds (duly required) fail of right fo our ſaid 
« Subjects, we ſhall have the Lawof Barque, and of taking them again, as 
« hath been uſed in fimes paſt, without fraud oz deceit. UWherein many things 
are wozthy of obſervation ; and (amonglt them) that this Law of Parque exr- 
tends not onely to Perchants, but to all other the Kings Subjects, And this 
Law of Parque in ſome Reco2ds 1s calledthe Kings right, Jus regium, becauſe 
thereby he doth his Subjects right : As taking one erample foz many, Jn the 
| Parliament holden in 1x H.4. John Kowley of Bridgewater in his Petition pzay- ,, py. ac r1 
ed the King that he might take Parque and Repaiſal of all French-mens 1. Y 
gods, (having no ſafe conduct of the King) fo a certain valae, foz certain his 
Ships and other gods faken by the French in the time of the Truce ; The an- 
[wer of the Ling was, That upon ſuit made-fo the King, he ſhould have ſach 
Lefters requiſitozy as are ne&edful, and if the French King refuſe to doe him Norf.Tr.33 E.14 
righf, the-King will then ſhew his righe, This Letter of Warque oz Repziſal Coram Rege 
was anciently called Liccra mercatoria, (becauſe moſt commonly Yerchants ob- Rot.:8. 
tained it) Licera mercatoria conceditur mercatoribus Anglis contra mercatores Hey- Mar. Paris fo, 
non,Holland,Z:aland, & Friſland, © as if thoſe wozds [which ts of this Realm} 966. b. . 
had been omitted, and the Statute had been general in the negative, that no fos 
rein perſon ſhould be diftrained foz any debf, wherefoze he is not debfoz oz 
pledge, this hid taken away the ancienf Law of DBarque oz Repaiſal ; and 
therefoze neceſſarily were added the ſaid wozds [which 1s of this Realm) 
whereby the Law of Marque oz Repaiſal is implied and ſaved, | 


27 E.z-ubi ſup, 


© Diſtreine pur dett.”) At this time a Capias did not lie in an Acti- 25 Ec3. cap.7. 
bn of Debt,-but is given by the Statute of 25 E.z. but yet this ©tatute doth | 
prtend to the Capias, becauſe the Capias cometh in lien of the Diffreſſe, 
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5 E.G. Bris 5. tit. 


office.i:8. fo.168. 


Paris Stoughrons 
caſe, 

Arr, ſuper cart, 
cap.19-29 E.t. 
Stat. de Lincoln, 
*'27 E:>. all, 391 
32 Et» tbid. 378 
4 E.2.difſe:10. 


8 E.2, cron. 390. 
3 E.3. corone347. 
& 300.8 E.3. 38, 
15 E.3e, extent 17, 
31 all.28, 10E,3. 


47.17 E.3.66., 
22 afl.96, 81, 
44 aſ.14. 436. 


3 
24. 26 aſl. pl.33, 


H.4.41. 13 Hg. 
s ind of þ 64 Dhertiff had not warrant fo ſeiſe the lands, 


192,193. Pl,.com 


Morganscaſe, :2, Jt was further reſolved, 


I 3. - E.I, offi- 
cium coronar, 
1R.,z. Cap.3. 


Cap.24. 


Weſim. primer. 


CAP. XXIV. 


Urview eſt enſement, que nul Eſchetor, Viſcount, ne 

autre bailife le roy, per colour de ſon office, ſans eſpe- 
cial garrant, ou commandement, ou certain authoritie que 
appent a ſon office, ne difſeiſe nul home de ſon franktene- 
ment, ne dechoſe que appent a ſon franktenement, Ec fi 
aſcun le fait, ſoit a te volunt le difſeiſee, que le roy de ſon 
office le face amend' a fon pleint, ou que il eit Ia common 
ley per bricte deNovel diſſeiſm. Et celuy que {erra de ceo at- 
taint, rendr* les dammages a double a meſmele plaintife, & 
ſerra enle grevous mercie le roy. ; 


The miſchief befo2e this Dtatute was, that Eſcheatozs, Sheriffs, and other 
of the Kings 1Bailiffs, would,colore officii, ſeiſe into the Kings hands the free- 
hold-of the Subject, and thereby diſſeiſe the party, who thereupon fo his in- 
tolerable veration and delay, was puf to his ſuit fo the King by Petifion, foz 
which this Statute pzovideth remedy. 


q Bailiffele roy.] Here by Bailtf is underſtood any other officer o; 
miniſter of the Kings. 


E Per colour de ſon office,] cotore officii is ever taken in matan 
artem, 8s virture officu ts taken in bonam : And therefoze this implieth a ſej- 
ure unduly made againfſf Law. | 

And he may doe tt colore officii two manner of wates : Either when he hath 
no warrant at all, oz when he hath a warrant, and doth not purſne it. 


T Eſpecial warrant.] That is, to the Eſcheatoz, ec; a Diem clauſi 
extremum, Mandamus, 02 any other of the Kings Writs, and office thereupon 
found fo2 the King. : 

— to the Dheriff the Kings Wrif, as an Habere facias ſcifinam, 03 
e like. 
Þy this Ac no ſeiſure can be made of lands oz fenements into the Kings 

| hands befv2e office found, and ſo is the common experience at this day, ©& the 

. Otatuteof Articuli ſuper cart.cap, xg, & 29E. 1. leftat, de Lincoln, 


F. Ou commandement.] Under theſe wozds are compzehended 
nof_onely the Kings commandements by his Writs, as hath been ſaid, but alſo 
the commandement of the Julfices of the Kings Courts of Juffice, 

- * A man was indicted befoze the Sheriff in his Tonrn of felony, upon which 
indictment hts lands and chattels were by the Sheriff ſciſed foz the King ; af 
terward befoze Juſfices aſſigned he was acquited, and ſaed ont a Certiorari 
* toremove the Recozd into the Kings Bench; which being removed, he p2ayed 
there to have reffitutton of his lands and gods ; and it was reſolved that the 
(befoze he were attainted) and 

the Sheriff upon this Statute. 
ſeiſe lands by the commandement 
though the Juffices therein did 
d the party remedy by an Aſſiſe; 
there? 


. therefoze that he ſhould ſne his Aife againft 

| that if the Sheriff 
of the Juſkices, then is the Sheriff ercuſed, 
errez and if he didit of his own head, then ha 


Weſim: primer. \\ 
therefoze the party was required fs ſite onf @ Writ: td the-Juffices fo tertifie 
if the ſeiſure were made by their conimandement; Orem 33 - ob jb BG att 


. ;-. Ou certain authoritic que appent a ſorroffice,} 'That: is, 
- Ex officio, without any Writ 02 commandement : Foz example, when: the 
Eſcheafoz faketh an office yirtute officii, he may ſeiſe theland ; fo2 this, ag our 
Aa ſaith; doth belong tohts sFice;;' but if-of his vin head (4s Hath been (aid) 
he ſeiſeth the land without atiy office, that ſetſure 1s colsre officii, ah5/Tthats 
foze the Alſiſe upon this Dtatute is maintatnable againſt him in that Lalg, & 
ficde cxterigy7 7! 7 9 TTHIO# £1 +19 Cs OE 


4334; 13:37 JIG: *o MOTEL SIOTY 29486. >. <- EF 183 | 
' © Per briefe denovel difſeifin;].ayis is put fot an erkuitpte; 
foz he may have any other Writ, oz Acton againff him, . ; -; -., 
This Stafute.is made in affixmance of thif; which onght-to have ben done 
by the Common Law, and is the foundation as well of our 1Bok cafes abvve- 
ſaid, as of the Acts of Parliament, that after have ben made concerning un- 
due ſeiſures:by Eſcheatozs; Sheriffs, and aher- Bailifs, 'as Cozdners, and 
the reps; 5:8 STMESEERS ©: TIES | EEOAS 4 VI : = > 
. . Andif it voth appear fo the Court, that: the Kings Dffiter doth feiſe foz 
the King any lands without warrant againff the Law, in-att Adtion-S2otrght 
againf& the, Pfficer, he ought not to have-any aiv-of theKing; Neithee voth 
the Writ De domino rege incanſults lie in that caſe; becauſe*that whichis vbne 
bybiv is.void ;\ and where the cauſe of aidfaileth, there noaid is fo be granfed, 
were again reaſon, that the king who 1s the head of Jalfice, Hotild aid 
him in his wzoug ; and itherefoze this Ac fop doing. of: wzong in the Kings 
name, doth give the party grieved an Aſiſe againſt him; wherein the platnttfe 
ſhall recover.his-land, and double damages, and beſides theKings Dicer ſhall 
oafog the grievous mercy of the King, foz' doing injary' t11-his name to the 
\ Therefoze in a real Actian,. if the Eſcheato2 (of whom this Statute ſpeaketh 
be examined, and upon his eramination.ſaith generally, that he hath fetſed the 
lands in demand into the Kings hands ; this 1s not god; and the Action ſhall 
p2oce&d, fo2 he mult ſhew the cauſe of the ſeiſure (as is implied in this Art) 
which cauſe, if it appear to be againft the Law, tho Fudges cf the Law onght 
to diſallow the ſame. #2h #31 


Cap.25: 


N* miniſter le roy, ne maintaine per luy, ne per au- 
ter, les plees,. parols, ou. befoignes queux font en la 
court le roy, des terres, tenements, ou des auters choles, 
Pur aver part de ceo, ou auter. profit per covenant fait Er 


que le fra, ſoit-punie a le volunt Ie roy, ide Champertie 
11 Ed.r. | | | | 


 T Nul minifter Ie roy.} Fic in rehearling this Statute, ſaith, 
\Nullus mipifter regis cujuſcunque fiterit officit, &c, and afrtother Statute p2ovi- 
deth, againft all others, Maniſter regis was taken in this Kings time to er- 
tend fo the Judges of the Realm ; foz in the caſe of Juffice Heighiam fo2 a 
fcandal, and repzoachfut wo2zds fpokat unto him, the Recozd larth, Sicut 


honor 


109 
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"Wþ 104+; 
BraQ. lib. 3. ſo. 
121.b.Brit.fo. 3:4; 


Fler.li.1.c.x 8,25. 
Mirr.cap.1.S 5, 


28 ©.3.94, Mors 
rimers caſe. Rot.” 


'Parl.8'R:3,nm,14. 


the Prior of © * 
Mountegues cale 
adjudged if Parli- 
ament» 4 H.6. 
29, Zo, 


) 9H.7.10. 


z30aſl. p.5. 


Eler.lib. r. cap. 30. 
Brir.f0.37, b. Art. 
ſuper cart. ca.1t, 
20 H.6. 30,31. 
M.33z& 34 E.1. 
Coram rege. See 
hereafter the 29, 
and 35. Chapters, 


208 Weſtm, primer. .' Cap.25, 
Miniftris Domini Regis atrribuuntur, ipfi_ Reg! attribuun- 
paw = da bc attain, _ Maniſtris Donn Regis inferunturyiph Regi infe- 
runtur : In which Recozd and many other of that time [Miniſtr1 Regis] extend 
to the Judges of the Realm, as: well as fo'them that havo Miniſterial 
offices» 3 NN. 
$ 


C_ Ne maintcine,&c.] @f Paintenance thall be ſpoken in the ex- 
polition upon the 28 and 29 Chapters of this Parliament,  _ : - _: 


Regiſt. 133. all Queux font en la Court.) wy theſe wozds it is declared, that 
zo Al. px5- regularly Champerty is pendence placico, and therefoze a feoftment after judge- 
198.2. harry ment is not within this Statute. O OLs dT" 
540-413  ©| En la Courtle Roy.] That is, in ſome of the Kings Courts 
| of Reeo2d. x | | Fen reld - 


C Pur aver part de ceo.] Here is Champerty fozbidden by this 
A; Firft, therefoze it is to be ſeen what Champerty is ; and ſecondly, whe- 
ther it were not pzohibited by the Common Law befoze this Ad ; and laftly, 
| what. was the cauſe of the making of the ſame. : Bacttr 
Flera1.3.ca.30- . [MChamperty tis derived from two Latin wozds, Campo 8 parte, and therefoze 
Britton o-2r- - Champerty is a bargain with the. Demandant oz Tenant, Plainttfe oz Defen- 
47E.3-9-31 4 dant, fo have part of the thing in ſuit, ifhe pzevail therein, foz maintenance 
EN.B-273-E * of him in that ſuit ; It is called Campi pars, becauſe he ſhall have a part of the 
33 E.r. Ver. Mag. field 02 land, #c. in demand. Jnthe Statute called Definicio conſpirar', Cham- 
Char.fo.9,&112, yertozs are called Campi participes, and are thus deſcribed, Campi participes 
33:7 ſunt, qui per ſe, yel_per alios placita moyent, yel moyeri faciunt, & ea ſnis ſumpribuy 
proſequuntur, ad camp1 partem, yel pro parte lucri habend, FETIG 
Every Champerty ts Painfenance, but every PBaintenance is not Cham- 
perty, fo2 Champerty is but a ſpecies of Baintenance, which is the genus, 
Jt was an offence againff the Common Law ;  fo2 the rule of Law ts, 
Culpa eſt ſe immiſcere rei ad ſe non pertinenti, 'And, pendente lite nihil inno- 
yetur, 9 3923 5 S 
Bra&l.z.fo.117. , BraQon, who w2ote- befoze this Statute, rehearſing the Articles enquirabte 
Fleta lib.1. c.20- by the Juſtices in Ey2e, ſaith, De exceſſibus Vic", & aliorum baliyorum, fi quam 
Brit, ubi-ſupra. litem ſuſcitayerint, occafione habendi'terras yel cuſtedias, vel perquirendi denarios, 
CapItineris. Vet. ,,.1 .1505 profectus, per quod juſticia & yeritas occultetur, yel dilationem caplat s and 
Mage.Chart, 252, Fleta agreeth with him, Where it is ſaid, Per quod juſtitia & yeritas occultetur ; 
It appeareth that the end of Champerty and Paiytenance is to ſuppzelſe Ju- 
Tice and truth, oz at leaff to wozk delay, and therefoze it is malum in ſe, and 
againft the Common Law. 
Mirror ca.z. $5- And the Mirror ſaith, En perjurie chione, &c. touts ceux Minifters le Roy, que 
mainteinont faux aRtons, faux appeales, ou faux defences a eſcient, 0} 
32 HG, fo.1t. An. Action of Paintenance did lie at the Common Law,and if Baintenance 
in genere was againft:the Common.Law, a forciori Champerty, foz that of all 
Maintenances ts the wozff, © oo | 
- - Andour Ac andother Ads concerning Champerty p2ohibit Paintenance, 
$1.5.8.15H.7.2, and Champerty en la Court le Roy, yet an Action of Maintenance in the nature 
in Sub peena, of an Action of Treſpalſe doth lie in ancient demeſn, andother baſe Courts at 
the Common Law. : + | 
11 H.6, ubi fprs, £3 if 1s ſaid in our Boks, this Act and other Statutes concerning Cham» 
- ve perty andDaintenance do give a greater puniſhment againſt them, that offen- 
ded in Paintenance and Champerty then was at the Common Law ; by this 
Act he ſhall be puniſhed at the will of the King, i. by his Juſtices, ſo as 
_—— is both malum in ſe by the Common Law, and malum prohibirum by 
1s . 
And fo2 that the Kings WPinifters oz Dfficers.within his Courts, were in 
| | . place 
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place to dn moze miſchief therein to the ſubverting of Julkice and truth then 
others , therefoze this Act p20videth onely againff the Kings Miniſters and RaL54 E:3 
Dificers of his Courts. EY . i a. wo ; 
Noteit is pzovided by this Ac that no Pinilter of the Kigg ſhouldmaintain ;, x:7.,03546: 
to have part, ſo- that hereby if appeareth that if 1s no-Champerty unlefCe the p. x5. 59 af; 3. 
fate, ec- be made fozmaintonance ; Note the wozds-of- the Writ of Cham- 32 E-3.Champ.6, 
perty be Aſfumphic manucenend* 02 Manucepit, &c, Wut [g after the 2g Chap- 19 - 2, ms 1 5 
ter, ſome perſons p2ohibited to purchaſe at all pendente placito, Fear 1 


| 1095 | .9H, 7. 18. 
« Ouauter profit.] * If the Tenant in a real Action grant a rent, EN. B. bevy 


common, o2.other p2ofit appzender out of the landfo maintatn,tc. this is Cham- Regiſt, Judic*.57. 
perty, and yet therent, common, #Cc. 1s not in demand, but they are pzofits out FB. nab k, 
of the tand- | : | 


. © Ou auters choles.)] within theſe wozds are included leaſes foz 
pears ; andother gods and Chatftels, debts and dutics. 


«\ Per covenant fait.] Zhat is, by agreement, either by wozd 02 wat- F.N.8. £71, 3. 
ting ; foz2 albeit in the common fenſe a covenant tis taken fo2 an agrement by — 
waifing, yet conyentio in his large fenſc is taken (as here it is) foz an agree- 

ment by waiting, oz by wozd. ; 


Il ſerra puny ala voluntle Roy.) ws befoze Cap. 4, 9, 20, 

and hereafter Cap. 26, 29+ 
_ This At concerning Champertfy 1s the foundation of all the Acts and Wok - 
Caſes that enſued. . 

Vide Ver,Mag. Chart. 11 E.1, Stat, de Champerty. Artic, ſuper Chart, Cap. 11, 

3 E. x. Detiniiio conſptratorum, x E. 2, cap. 14. 20 E. 3, Cap.4. 1 R.2. Cap.4. 
And thus much fo2 the underftanding of this firſt Ac which is enlarged by di- 
vers of the Ads aboveſaid. 


CAP. XXVI. 


reward pur faire ſon office mes ſont paics de ceo que mt.cs 92 dh. 


ilz purnont. del roy, & quele fra rendre le double al Plain- V-*=-3: 55. 
tif, & ſerra puny a la yolunr le roy. 


FE T que nul Viſcount, ne auter Miniſter le roy ne preigne Cap. irineris ver 


7 Miniſter le roy. ] Under theſe trozds , the (aw beginning with Flea li.z.c. 18. & 
Nul Viſcount, are underſtod Cſcheatozs, Cozoners, Wailiffes, Gaolers, the 39. 27 4f-p. £4. 
Kings * Clerk of the Parket , Aulnager, and other inferiour Piniſters ay Scant. Pl. Co- 

cers of the King, whoſe offices do any way concern the adminiftration [249% , 
q2erecution of Juſtice, 02 the common gadof the Subject, oz fo2 the Kings jarcof the Infiic 
ſervice ; That none of the Kings Dfficers o2 Binifkers do take any reward Cap. Court of 
fo2 any matfer touching thelr offices, but of the King. And ſome ds hold that the Clerk of che 
the Kings Yeranlds are within this A,foz that they are the Kings Binifters, Mak | 
and were long befoze this Statute. wang ep E.z- 

<q Ne preigne reward pur faire ſon office.] Sc befoze Cap.10 W, x. cap. 19, 
verſus finem ; And Forcefcue ſaith , Quod Vicecomes jurabit ſuper ſanRta Dei Fortc, 24.10.48, 
Euangelia uncr articulos alios, quod bene, fidelicer , & indifferenter exercebit, 

| E e 8& 


oy ke” 


ET 22> 7 


210 Weſtm. primer. Cap. 27. 
& Faciet officiam ſuum toto illo anno , neque aliquid recipiet colore , aut cauſa 
officii ſui ab aliquo alio, quam a Rege-; And note if 1s not ſaid, that he ſhall 
take no reward generally, buf no reward to do his office. Vide deyant,Cap,1o. 
a'E: >/fol. 5, The Sheriff, oz any other Pinilter of the King cannot pzeſcribe 'to take a 
21 Ro7c 17- reward 02 fee fo2 doing of his office; But the fe of 20. Dd. called Barre fee 
time ont of minde taken by the Sheriff. of every Pziſoner that is acquiſfed, -- 
' is not acainlt this Statute o2 any other ; fo2 it is not taken foz doing his 
office. 
This Statute is made in affirmance of a fundamentfall Baxime of the Com- 
mon Law, Which is Non capiant Vicecomites, vel alii Miniſtri Regis premium, 


2% gre | vel mercedem, vel aliquid pro officio ſuo factendo, ſed tantum de feodis ſuis a Do- 
36 E. 3. cap.15- mino Rege fint content. 


Sce the Preface It is a certain and true obſervation, that the alteration of any of thoſe Pax- 
to the fourth part imes of the Common Law is molf dangerous, whereof you ſhall elſewhere read 
of my Reports ſome inſtances ; whereunto ron may adde this ancient Parime affirmed byour 
and che tbircd a of Parliament: Fo02 whiles Sheriffs , Eſcheatozs , Cozoners, and 
Nicures, Cap, Of Sther Miniſters of the King, Whoſe offices any way did concern the admini- 
the high Cour: MFration 92 execution of Juſtice, o2 the god of the Common Weale, could 
of Parliament. fake no fee at all foz doing their office, but of the King , then had they no co- 
i + __ Iour fo exact any thing of the Subject, who knew, that they ought to take 
++? nothing of them. 
Vide 4 E.3. ca-10. 4 when ſome Acts of Parliament changing the rule of the Common Law, 
27 E. 3. cap.4 gaveto the ſaid Piniſters of the King fs in ſome particular caſes to be taken 
$ Eliz. cap. 12- gf the Subject , whereas befoze without any taking at all their office was done, 
"y w. 4 <3p-10- now no office at all was done without taking : But at this day they can take 
Tels. 4 no moze fo2 doing m_w - Wi then have been ſince this Ac allowed to them by 
Anthozity of Parliament. | 
z H, 7. cap. 13. This Statute doth adde a greater penalty then the Common Law did give, 
H. 8.cap.7. fo2 by this Act, the Plaintif ſhall recover his double damages, and beſſdes they 
. cap. 4- - ſhall be punithed at the will of the King, that is, by the Kings Jufktces, befoze 


H. 6. cap. 5. 


T 
11 H.7 
22 7-cap-.f- whom the cauſe depends, 


I3 R.2.Cca, 4,&C. 
See before ca,4:99 | So 


&c. EE 
ESO TI IFIL. 
EZ que nul Clerke de Juſtice, deſchetor, ou denquiror, 


nul rien ne ones pur liverer chapiters, forpris ſole- 
ment Clerks des Juſtices errants en Jour Eyres, 8 ceo 1. s. 
& nient plusde cheſcun Wapentake, Hundred,ou Ville,que 
reſpoigne per x11. ou per V1. —_— ceo que auncient- 
ment Fic uſe. Et que auterment le fra, rendra le treble de 
ceo quelavera priſe, & perdra la ſervice de ſon Scigniour 
per un al. 


Mirror ca. 4.des 

Artic. des Elires, j | 
gs Ho "i X03 the better underſtanding of this Ac,the manner of the pzoceeving by the 
Sick! "ia Tr Juſtices in Eyze in their Cyze is to be known. Firlt, they had their authozity 
9% Mirror cz, and power by Writs, whtch Writs were at their Seſſions firff read, Quibus 
$ 13. See the auditis, quidam major ecorum & diſcretior publice coram omnibus propoſult quz 
_ = of * fit cauſa adyentussorum, que fit utilitas Irinerationis, & quz commoditas, fi pax 
Cop. Juſtices in Obſerverur, &c, The charge being given, then were the Bayliffs of the Yun- 
E ire, dzeds 


Cap. 27. Weſim, primer. 
dzeds called, and their names enrolled, and every of them ſwozn that out. of 
every Pundzed they ſhould choſe four Knights, who fozthwith ſhould come be- 
foze the Juſfices, and ſhould be ſwozn, that they ſhould choſe twelve Knights, 
oz free andlawfull men, if Knights could not be found, xc. by whom the buſt 
nelſe of the King the better, and with greater pzofit might be expedited ; who. 
being returned and ſwozn,then ſhould be read fo them the Chapters oz Articles 
of their charge in wziting indented, the one part whereof was delivered to 
them, and the other part remained with the Juffices : And commandement 
was given to them by the Juſtices, that to every Chapter oz Article thep 
ſhould anſwer in their verdic ſeverally and by it ſelf, ſufficiently, diſtindly, 
and openly. ps | EL 

Capitula yero quz illis diiodzcim proponenda ſunt, quandoque yariantur, ſecutt- 
damn varietatem temporum 8& locorum z & quandoque augentur, quandoque mi- 
RUUNtUr, 
| uf the D2dinary Chapters 92 Articles, as it appeareth by Capicula fcineris, 

amotinfed to the number of 138, oz thereabouts. 


vl Enquiror .] Þzeſently after the making of this Statute, there was 
added fo the Chapters of the Eyre the effec of this Ac to be inquired of viz, 
De Clericis Juſticiariorum, Eſchaetorum, vel aliorum miniftrorum captentibus dena<« 
rios pro capitulis deliberand &c, Where Enquirozs oz Jnquiſifozs are included 
nnder the naine of Miniſtri. 

Befoze this Statute , not onely the Clerks of the Juſtices, but of Eſchea- 
tos and other Piniſkers and Dfficers, that followed the Eyre, did uſe to w2ite 
them, who would do if readily, ſufficiently, and with leſſe charge, which was 
bozn by the twelve of every Yundzed. This liberty that the Subjec had, could 
not be refrained but by Ac of Parliament, and therefoze two things are here- 
by pzovided. 1. That no Clerks, xc. but onely the Clerks of the Juffices 
Errants in their Ey2es, ſhould deliver the Chapters. 2. When this Ac of 
Parliament had dzawn it to the hands of the Clerks of the Juſtices in Eyze, 
it was neceſſary to ſet down in certain , what they ſhould take, and that was 
but 2. s. of every Yundzed, which they well deſerved, and the County there 
by mach eaſed. 


q Pur liverer Chapters.) Capicula are derived 4 Capire, the higheſt 
and p2incipall part of man,ſo when mafters are diſtributed into pzincipall Ar- 
ficles, they are ſaid fo be digeſted info heads, which thereupon are called Capi- 
cula : what is intended here by Chapters, is declared befoze, 


T Que'eſponde per 12. ou per 6.] Foz ſome Vundzeds were ſo 
decayed,as they uſed fo anſwer fothe Chapters o2 Articles by 6, as befoze time 


had been anciently uſed. _ | 
Now how this Chapfer could be underffod without reading of the ancient 
Anthozs and old Recozds, let the indifferent Keader judge. 


Er que auterment le fra rendr* le treble yalue deceo 


que il aver priſe.) That is fo ſay, If any Clerk, but the Clerks of the 
Juftices in @yze, did foz reward deliver the Chapters, oz if the Clerks of the 
Juffices in GEy2e fo2 the delivery of them did take above 2. s. they ſhould ren- 
der fo them of whom they twok, treble ſo much as they received, and beſides 
loſe the ſervice of their Palker foz one year, 
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Bra&. ubi ſupra, 
Britr.cap. 3 .fol.19 
Flera lib. x.cap.20 
Cap. Itin' Mag. 
Chart, fol. 15@. 


Cap.Itin' ubi ſup, 


Imp. z 


PN. 


Britt. fol. 37. b. 
W.3. 13 E.1.C.3, 


45 E. 3. Quar, 


39+ 


fol. 58- 
B. 44-8: 


Weſtm. primer. Cap.28. 


CAP. XX/IIL. 


T que nul Clerk le roy ne des Juſtices reſceive diſormes 
preſentment del Eſpliſe , dont plea ou conteke ſoit en la 
court leroy , ſans ſpeciall conge le roy, & ceo defende 
le roy ſur paine de perdre leſgliſe & ſon ſervice. Et que 
nul Clerke de Juſtice, nede Vicont, ne mainteine parties 
en quarels, ne beſoignes queux ſont ena court le roy, ne 
fraud ne face pur common droiture delayer, ou diſturber. 
Er fiull le fait, il ſerra punie per la paine procheinment 
avantdit, per ou pluis grievous, fi le treſpaſſele requierr, 


I» Lhis Act is divided into four bzanches, firff, that no Clerk of the King, 
noz of any Juffice receive any pzeſenfment to any Church, whereof any plea 
was depending in the Kings Court ; The miſchief befoze this Act was, thaf 
depending a ſuit foz a Church in the Kings Court, the one party oz the other 
would p2eſent the Chaplain of the King, o2 of ſome of the Judges, the moze 
to countenance the one party, and diſcourage the other, and the miſchief was 
the greater foz that at this time, Cum aliquis jus przſentandi non habens praeſen- 
rayerit ad aliquam Ecclcfiam, cujus przſentatus fit adnuffus (1. inftitutus ) ipſe qui 
yeruscſt patronus per nullum aliud breye recuperare poterit adyocationem ſuam 
quain per breye de recto, 

2. The ſecond bzanch confaineth the puniſhment,»:z. that if he doth if with- 
out the Kings licenſe, he ſhall loſe the Church, that is, that the Church ſhall 
be void as unto him, and that he ſhall loſe his ſervice, that is, that he be not 
after Chaplain to the King during one pear. And at this time divers Eccle- 
fiaſticall perſons were not onely Clerks in the Chancery, and other the Kings 
Courts, but alſo Stewards of Youtſhold to Noble men , Juſtices, and other 
great men. h 

3- The third bzanch is, that no Clerk of any Juſtice oz ®heriff ſhall 
G_ any party in any querels, o2 buſinefſſe depending in the Kings 

ourts. | 


T Nemainteine partes, &C. ] Ne manutencas, whereof cometh 
the wozdof art manutenentia, 02 manutentio, derived a manu & tenere : manus 
doth not onely ſignifie power oz help by wozd oz countenance,but manus is here 
in uſed, foz that moſt uſually maintenance is done by the hand, either by 
delivery of money, o2 other reward, o2 by wziting on the behalf of one of the 
parties in a ſuit depending. | 

If ts in the Regiſter thns coupled, manncenuit & ſuſtentayit, and ſuſtencare is 
p2operly to underpzop any thing that is likely to fall, 

Painftenance is an unlawfull upholding of the Demandant oz Plaintif, 
Tenant oz Defendant in a cauſe depending in ſuit, by wozd, wziting, coun- 
tenance, o2 d&d, 

This Maintenance (as hath ben ſaid) is malum in ſe, and againft the Com- 
mon Law, and that is notably pzoved by this Ac, foz hereby Paintenance is 
bzanded with this quality, that thereby common right is delaicd, oz diſturbed, 
and conſequently againſt the Common Law, 

And 


Cap.29. Weſtm, primer. 

Andit is to be underffod, that Manutenentia eſt duplex, that ts fo ſay, curia- 
lis, that is, in Courts of Juſtice, pendente placito, and of this the ſaid deſcrt- 
ption is given ; and ruralis, that 1s, fo ſfir up and maintain querels, that ts, 
complaints, ſuits, and parts in the Country, other then their own, though 
the ſame depend not in plea, and this is puniſhed with great ſeverity, as by the 
Ads therefoze p2ovided appeareth. 

Manurenentia curialis is divided into lawfull;and unlawfull,and into generall 
andſpeciall , as ſhall be ſhewed in his pzoper place, viz. in the erpolition of 
the Act of 28 Ed. x. Art. ſuper carr”, 


T Nul Clerkede Juſtice ne de Viſcount.” Theſe were p:ohi- 
bifed by this Ac, becauſe they were in place, as befoze hath been ſaid, fo do moze 
miſchiefe, that is, by their maintenance fo diſturbe oz delay common right, 


{| Nefraudene face.) This fraud is wozthy of the puniſhment in- 
flictedby this Ac, foz that it tendeth to delay, oz diſfurbe common right, that 
is, the due pzoceeding of Law. 


q Pur common droitdelayer oudiſturber.} Theſe wozws 
\ refer as well fo maintenance, as fo fraud. | 

4, The fourth bzanch is the puniſhment, which evidently appeareth by 
the Act. 


CAP. XXIX. 
P Urview eſt enſement, que fi ul ſerjeant, counter, ' ou au- 

ter face ul maner de diſceit, on de colluſion en la court 
le roy, ou conſent de faire la, endiſceit de la court, pur en- 
gin' le court, ou la partie, & de ceo ſoit attaint, lors puis 
eit la priſonment dun an & un jour, &ne ſoit oye en la 
court le Roy a counter pur nulluy. Er fi ceo ſoit auter que 
count”, per meſme le maner eit la priſon dun an & dun jour 


a tout le meins. Er {1 letreſpas demande greinder paine, ſoit 
a volunt le roy. 


Befo2e this Statute, in the irregular reign of H. 3. Serjeants, Appzenti- 
ces, Attozneys, Clerks of the Kings Courts, and ofhers did p2zaciſe and put 
in ure unlawfull ſhifts and deviſes ſo cunningly contrived,(and ſpectally.in the 
caſes of great men, ) in decett of the Kings Courtsas offen times the Judges 
of the ſame were by ſuch crafty and ſiniſter ſhifts and pzaciſes inveigled and 
beguiled , which was againſt the Common Law, and therefoze this Aa was 
made in affirmance of the Common Law; onely it added a greater puniſh- 
ment : Fo2 hear what the Mirrour ſaith of the Serjeant at Law, his 
office and duty was : Cheſcun Serjeaunt counter eft chargeable per ſerement 

ueil ne maintenera ne defendera tort ne faixime a ſon ſcienc, eins guerpera ſon 
tent, a quel heur que il puir ſon torr a perceiver, Auxi que 11 ne mitter in court 
faux delales, ne faux teſmoignes ne moyera , ne profcra , ne aux Corruptions, de- 
ceits., menſonges » ne aux fauxes lies ne conſentera , - mes lojalment maintenera 
le droit de fon Client, que 11 ne chiet per follic, negligence, ne default de luy , 
Re 
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1 E.z.c,14.4 E.$: 
C.It.290 E.3.Cc8.4, 
IR. 2, cap. 4+ 


Arr. ſuper carte 


SEC CAP. 24» 


Mirr. ca. 3.{e. 9, 
des coun: ors. 


Ieſtm. primer. Cap.29. 
ne de reſonne que a luy appendroit de pronouncer & per meſtene, leding , deſpt- 
ſer, coup, polie, renſon, manace, nolſe, ne villanie, ne, dilturbera judge, party, 
ſerjeaunty ne auter in court per quoy 11 difturbe droit ou audtence, Jn fo2mer 
times learned and grave Appzentices of Law came not to this fate and degree 
per ambicum, but contrariwiſe when they were called thereunto, -they aſſayed 
all means to avoid it, taking. the degree of an Appzentice to be the moze per- 

Rot. Parl, an, 5. Manent place : As taking one example fo2 many ; Jn the 5. year of H.5. John 
H. 5. Martine, William Babington, William Pole, William Weſtbury , Jobn June, 
and Thomas Rolfe, ſix grave and famous Appzentices, having Writs deliLe- 
red unto them to take the ſfate and degree of Derjeants retournable 1n Mi- 
chaelmas Terme, when all the means which they hd uſed could not pzevaile, 
they at the return: thereof in Chancery abſolutely refuſed the ſame; where- 
upon they were called info the Parliament then litting, and there charged to 
take the ſkate and degree upon them, which in the end they did, and divers of 
them afterwards did wozthily ſerve the King in the pzincipall offices of the 
a, Law, as by our 1Boks appeareth. 
Ae 
7 


; KW 2 | « Serjeaunt counter. ] Þf his antiquity and calling ad tatum 8 ora- 

DH&: Part of the Jum Servientis ad legem, J have ſpoken in another place. Jn ancient baks he 

aft, ſe&, is called Counter, o2 Narrator ofthe count o2 declaration, being grounded upon 

Fler.lib.2. cap.21- the gziginall Writ, the foundation of the ſuit : And Serjcaunt being a generall 

T & "> nqring Norm. 292d, Counter ts added to it, to reſtrain it toa Serjeant at Law. Vide ca, 30. 

: Mirr, ubi ſup, =And untill this day, when Derjeants p2oced, every of them counteth, 

that is , reciteth a count in an Action appointed to him by the Judges befoze 

them. 

Ne Mirror ſaith, Counters ſont Serjeaunts ſachants le ley del Realme, que ſer- 

yent al common del people a pronouncer & defender les ations en judgement, pur 
ceux que mitteront pur loter, &c, 


Mirr. ubi ſupra. 


q Ou auter.] This extendeth to Appzentices, Attoznics, Clerks of 
Courts, o2 any other. | 
Foz the better underſfanding of this Ac, if is neceſſary to ſet down the 
oath of the Serjeaunt at Law. 
T he Oath of the This Dath confiſteth on four parts. 
Serjeant at Law, 7, That he ſhall well and truly ſerve the Kings pccplc, as one of the Ser- 
jeants of the Law. 
- 2. That helhall fruly counſell them, that he ſhall be rctained with, after 
his cunning. 
3+ That he ſhall nof defer, trac, oz delay their cauſes willingly, fo2 cove. 
fouſneſſeof money, oz other thing that may tend to his p2ofit. 
4. That he ſhall give due attendance accozdingly. 


The Oath of the Lhis Dath conſiſteth on ſir parts. | 
Kings Serjeantat T. That he ſhall well and truly ſerve the King and his people, as one of 
Law, the Kings Serjeants at Law, 
gore he ſhall truly counſell the King in his matters when he ſhall be 
CALLED, 
3+ And duely and fruly minifter the Kings matters after the courſe of the 
Law, fo his cunning, 
4 Yefhall fake no wages oz fee of any man fo2 any matters, where the King 
is party, againlt the King. 
5+ Yelhall asduly, as haſtily ſpeed ſuch matters, as any man ſhall have fo 
do again the King in the Law, as he may lawfully do, without dclay, oz tar 
rying the party of his lawfull Pzoces in that belongeth to him. 
* 6. » thall be attendant to the Kings matters when he ſhall be called 
ereto. 
The Appzentice at Law is not ſwozn. 


Cons 


Cap-29- Weſtm, primer. 

Concerning Attozneys, it is p2ovided by the Sfafute of 4 H. 4, cap.18 that 
they that be god and vertuous, learned, and of god fame, ſh:ill be recetved, 
and their names put into the roll, and ſhall be ſwozn well and truly foſervein 
their offices, and ſpecially that they make no ſuit in a fozein County, 

Newton, Chief Juffice of the Court of Common Pleas, gave judgement of 
an Attozney of that Court, that hadſued out a Capias without an Diginall, 
that his name ſhould be dzawn out of the Roll of Attozneys, and that he ſhould 
never be Atto2ney in this Court, no2 in any other Court of the King, and that 
he ſhould not meddle in them in the Law ; andfo perfo2m all this, he in thoſe 
days was ſwoz2n on a bak, And Newton ſaid fo him, Zhe King hereafter,when 
pou ſhall have better grace, may pardon you by his Letters Patents, 4c, and 
then you may be reſtozed again, 


© Face ul manerde diſceit.] This muſt be a miC-feſauns , and 
not a non-feſauns ; foz the wozds be Doe, i. faciar aliquam deceptionem ſeu 
collufionem» &c, And to illuſtrate this matter , it is good fo put ſome ex- 
amples. 
A U!rit of Habere facias ſcifinam did fulfly recite a recovery in a reall action, 
( where in truth there was no recovery at all) by colour of which Writ a man 
was put out of his freehold; * this was a colluſion in deceit of the Court , and 
the delinquent was by this Statute awarded to pziſon, tc. 
»Soit is to ſue out a Capias without an D2iginall. 
© Alfo to bzing a Przcipe againſt a pwze man, knowing that he hath nothing 
in the land, of purpoſe to get the poſſeſſion of the land again the tenant who 
ts in poſſeſſion, 
4Top20cure an Atto2neyp to appear fo2 a man, and plead without warrant. 
 Ifa Derjeant, oz an Appzentice of the Law in pleading a matfer of fac iſu- 


able foz his Client, altcdge the fame to be done at a town in ſuch a County, , 
where indeed he knoweth there is no ſuch town , of purpoſe to delay Juſtice, x, N 


- - enginer la court, this is a deceit within this Dfatute, and ſoit hath been 
otden. 
© A. H. in Erecution in the Counter of London, and becauſe that pziſon is a 
frait p2iſon, veviſed a ſhift (in deceit of the Court) to be removed from thence 
fo the Flet , and his device was this : Ye made an Dbligation of xx.1. fos. 
and cauſed the Dbligation to be put in ſuit againff himſelf in the name of S, and 
Judgement in the Court of Common Pleas was given againft him upon his 
confeſſion, and pzocured a habeas corpus cum cauſa, & thereupon he was bzought 
into the Court of Common Pleas, and there one in the name of S. pzayed that 
he might be committed inerecution to the Fleet ; and the Court being begui- 
led, and knowing nothing of this deceif,and ſubfill and falſe pzaciſe,committed 
him fo the Fleet, where $. never had ſuch a debt, no2 ever was p2ivie to any of 
the ſaid pzoceedings, A. H. and his counſcllozs, are within this Statute. 
This Act is alſo in affirmance of the Common Law, fo2 fraud and falſhod 
ts againft the Common Law: And therefoze if the Client would have the 
Attourney to plead a falſe plea, he onght not to do it, fo2 he may pleadquod non 
ſum veracicer informatus, & ideo nullum reſponſum, &c. and that ſhall be enfred 
intothe roll fo ſave him from damages in a Writ of Diſceit ; And if an Af- 
foznep ought not wittingly to plead a falſe plea, a fortiori, a Derjeant oz an Ap- 
p2entice ought not to doe the ſame, 


T Pur enginer ( o# engingner ) le court ou la partie. J 
That is, to beguile the Court oz the party, as by the examples befoze erp:elſed 
have appeared. | : 

And this artificiall deceit is of all other the wozſf, fo2 hereby the matter ts 
ſofricked, ſhadowed, and hetghtned by colour of painted art, as thereby the 
Judges themſelves are abuſedand beguiled. 


« Eic 


2i5 


4 H.4.cap. 18, 


The Roll of At- 
torneys, 


20 H.6, fo, 37. 


417 E. 3. 54, 

F. N. B. 38. o. 
Hill. 16 E. I. in 
Ban. 58,deceit, & 
colluſion ſur re- 
covery, &c, Ra- 
dulpbus Paymel, 
&c. Hil. 22 E. 1, 
Rot. 70. in com. 
Banc, Allan Prats 
caſe, b 20H.6.37. 
C39 E. 3. fo. x5. 
3 E.3.49,50.ſem- 
& 4E. 3. 37. 

« N. B. 103.4. 
d4t E.z. 1. Dicr 
20 El, 361, 

e Dicr 8 El. 249. 
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| Cuſt, de Norm. 


Fler. lib. 2. cap.21. 


cap. 64. 
Mirr, ubi ſup. 


Mirr. ubi ſupra. 


The Oath of the 
Serjeant at Law. 


The Oath of the 
Kings Serjeant at 
Law, 


Weſtm. primer. Cap.29. 
ne de reſonne que a luy appendroit de pronouncer & per meſtene, leding , deſpt- 
ſer, coup, pole, tenſon, manace, noiſe, ne villanie, ne, diſturbera judge, party, 
ſerjeaunty ne auter in court per quoy 11 diſturbe droit ou audience, Jn fo2mer 
times learned and grave Appzentices of Law came not to this Tate and degree 
per ambicum, but contcariwiſe when they were called thereunto, - they aſſayed 
all means to avoid it, taking the degree of an App2entice to be the moze per- 
manent place ; As taking one example foz many ; In the 5. yearof H.s5. John 
Martine, William Babington, William Pole, William Weſtbury , John June, 
and Thomas Rolfe, ſix grave and famous Appzentices, having Writs delite- 
red unto them to take the ſfate and degree of Serjeants retournable in Mi- 
chaelmas Terme, when all the means Which they had uſed could not p2evaile, 
they at the return thereof in Chancery abſolutely refuſed the ſame ; where- 
upon they were called info the Parliament then fitting, and there charged to 
take the ſtate and degree upon them, which in the end they did, and divers of 
them afterwards did wozthily ſerve the King in the pzincipall offices of the 


'Law, as by our 35oks appeareth. 


CF Serjeaunt counter. ] Df his antiquity and calling ad atum & ore 
dum Seryientis ad legem, J have ſpoken in another place. Jn ancient boks he 
is called Counter, v2 Narrator ofthe count o2 declaration, being grounded upon 
the oziginall Writ, the foundation of the ſuit : And Serjceaunt being a generall 
wozd, Counter ts added to it, to reffrain it to a Serjeant at Law. Vide ca, 30. 
And untill' this day, when Serjeants p2oced, every of them counfeth, 
that is , reciteth a count in an Action appointed to him by the Judges befoze 
them. 

go Mirror ſaith, Counters ſont Serjeaunts ſachants le ley del Realme, que ſer- 
yent al common del people a pronouncer & defender les ations en judgement, pur 
ceux que mitteront pur loter, &c, 


7 Ou auter. } This ertendeth to Appzentices, Attoznics, Clerks of 

Courts, o2 any other. | 

Foz the better underſfanding of this Ac, it is neceſſary to ſet down the 
oath-of the Serjeaunt at Law. | 

This Dath confiſteth on four parts. 

I, That he ſhall well and truly ſerve the Kings pecple, as one of the Ser, 
jeants of the Law. | 
* 2, That heſhall fruly. counſell them, that he ſhall be retained with, after 
his cunning. 

3+ That he ſhall not defer, trac, oz delay their cauſes willingly, foz cove. 
foulneſſeof money, o2 other thing that may fend fo his p2ofit. | 

4. That he ſhall give due attendance accozdingly. | 


Lhis Dath conſifteth on fir parts. . 
I. That he ſhall well and truly ſerve the King and his people, as one of 
the Kings Derjeants at Law, I 
DM; beſhall truly counſell the King in his matters when he ſhall be 
La . | 
3+ And duely and fruly miniſter the Kings matters after the courſe of the 
Law, to his cunning, 
 4- Yelhall fake no wages oz fe of any man foz any matters, where the King 
is party, againſt the King. | 
5+ Ve ſhall as duly, as haffily ſpeed ſuch matters, as anyman ſhall have to 
do againſt the King in the Law, as he may lawfully do, without delay, oz tar- 
rying the party of his lawfull Þ2oces in that belongeth fo him. 
6. Þe thall be attendant to the Kings matters when he ſhall be called 


thereto. 


The Appzentice at Law is nof ſwoz2n. 
Con- 


Cap.-29: Weſtm. primer. 

Concerning Attozneys, it is p2ovided by the Statute of 4 H. 4, cap.r8 that 
they that be gad and bertuous, learned, andof god fame, ſhill be received, 
and their names put into the roll, and ſhall be ſwozn well and truly tofervein 
their offices, and ſpecially that they make no ſuit in a fozetn County, 

Newcon, Chief Juftice of theCourt of Common Pleas, gave judgement of 
an Attozney of that Court, that hadſued out a Capias without an Daiginall, 
that his name ſhould be dzawn out of the Roll of Attozneys, and that he ſhould 
never be Atto2ney in this Court, noz in any other Court of the King, and that 
he ſhould not meddle in themin the Law ; and fo perfozm all this, he in thoſe 
days was ſwozn on a book, And Newton ſaid to him, The King hereafter,when 
pou ſhall have better grace, may pardon you by his Leffers Patents, #c, and 
then you may be relfozed again. 


q Face ul manerde diſceit.] This muſt be a miſ-feſauns , and 
not a non-feſauns ; foz the wozds be Zoe, 1. faciat aliquam deceprionem ſeu 
collukonem-z &c. And to illufkrate this matter , it is good fo put ſome er- 
amples. 

A WU! rit of Habere facias ſeifinam did falfly recite a recovery in a reall acton, 
(where in fruth there was no recovery at ail ) by colour of which Writ a man 
was put out of his freehold; * this was a colluſion in deceit of the Court, and 
the delinquent was by this Statute awarded to pziſon, xc. 

»DSoit is to ſue out a Capias without an D2iginall. 

© Alfo to bzing a Przcipe againft a pwoze man, knowing that he hath nothing 
in the land, of purpoſe to get the poſſeſſion of the land againft the tenant who 
ts in poſſeſſion, | 

dTop2ocure an Atto2ney to appear fo2 a man, and plead without warrant. 

- Ffa Derjeant, oz an Appzentice of the Law in pleading a matter of fact iſu- 
able foz his Client, altedge the fame fo be done at a fown in ſuch a County, 
where indeed he knoweth there is no ſuch town , of purpoſe to delay Juſtice, 
-d - enginer la court, this is a deceit within'this Statute, and ſoit hath ben 

den. 

* A. H. in Erecution in the Counter of London, and becauſe that pziſon is a 
frait p21ſon, deviſed a ſhift (in deceit of the Court) to be removed from thence 
to the Fleet, andhis device was this : Ve made an Dbligation of xx.1. tos. 
and cauſed the Dbligation to be put in ſuit againſf himſelf in the name of $, and 
Judgement in the Court of Common Pleas was given againft him upon his 
confeſſion, and p2ocured a habeas corpus cum cauſa, & thereupon he was bzought 
into the Court of Common Pleas, and there one in the name of S. pzayed that 
he might be committed inerecution to the Fleet ; and the Court being begui- 
led, and knowing nothing of this deceif,and ſubfill and falſe pzaciſe,committed 
him fo the Fleet, where S. never had ſuch a debf, noz ever was p2ivie to any of 
the ſaid pzoc&dings, A. H.-and his counſcllozs, are within this Sfatate. 

This Act is alſo in affirmance of the Common Law, fo2 fraud and falſhwd 
ts againft the Common Law: And therefoze if the Client would have the 
Attourney to plead a falſe plea, he ought not fo do it, fo2 he may pleadquod non 
ſum veracicer informatus, & ideo nullum reſponſum, 8c. and that ſhall be entfred 
intothe roll to ſavehim from damages in a Writ of Diſceit : And if an Af- 
fozney ought nof wittingly to plead a falſe plea, a fortiori, a Derjeant oz an Ap- 
p2entice ought not to doe the ſame. 


7 Pur enginer ( 0 engingner) le court ou la partie, ] 
That is, to beguile the Court oz tye party, as by the examples befoze erpzelſed 


have appeared. 
And this artificiall deceit is ofall other the wozff, fo2 hereby the matter ts 
ſofricked, ſhadowed, and heightned by colour of painted art, as thereby the 


Judges themſelves are abuſedand beguiled. 


« Eic 


2i5 


4 H.4.cap. 18, 


The Roll of At» 
torneys, 


20 H. 6, fo, 37. 


417E. 3, 54, 
E. N. B. 98. o, 
Hill. x6 E. x. in 
Ban. 58.deceit, & 
colluſion ſur re- 
covery, &c. Ra- 
dulpbus Paymel, 
&c. Hil. 22 E. r, 
Rot, 70. in cor. 
Banc, Allan Prats 
caſe, b 20H.6.37. 
C39 E. 3. fo. xg. 
E, 3.49,50.ſem= 
le. 4 E. 3: 37. 
F. N. B. 103. 3. 
4 41 E.z. 1. Dicr 
20 El, 361, 
e Dicr 8 El, 249. 


216 Weſtm. primer. Cap.29:; 
| { Eit la priſonment dun an, & ne ſoit oye en lacourt 


le roY 2 counter pur nulluy.]zhis puniſhment ertends as well to 
the Appzentice, as tothe Serjeant. 


E Soit a volunt le roy.] Theſe wozvs are before expounded, 
Cap. 4. &c, 

Tr.18 E.1.in Ba. Eritiam de Waſthill plaintif again® Matthew of the Erchequer, in an Act- 
Rot. 168, wart”. gp; of Deceit, and declared, that where he had demiſed to the ſaid Matthew 
certain lands in Wyrlingſcote in the Connty of Worceſter, and Blakeoreve in the 
County of Warwick foz the ferme of twelves years, and covenanted by fine 
to aſſure the ſame, the ſatd Matthew other lands in the ſatd -fine frandulent. 
iy did inſert, to have and fo hold fo him in fe, fo the diſheriſon of the plain- 
tif, xc. This matter was treated of, and examined by all the Judges of Eng- 
land, and the Treaſurer and Warons of the Erchequer in the p2eſence 
(ith the Recozd) of Henry de Lacy Earl of Lincolne, Bafſter William de 
Biſhop of Ely , and Robert of Tiperer and others : and to uſe the wozds 
of the Recozd, Super examinationem tam Ipfius Matthzi quam recordorum, com- 
pertum eſt , quod hxc & alia perpetravit in deceptionem Curiz : And thereupon 
Judgement 1s giten, Quod commitcatur gaolz. ibidem moratur” per unum 
*W, x, cap. 39 antum & tinim diem ſecundum * {fatutum, & finis * cafſetur. The quathing 
* Nora hoc. ofthe fine was by fozce of theſe wozds in this Statute, Ec $1 le treſpaſs demand 
oreinder paine, ſoit. a yolunt le roy, Zhat is, of the Kings Court, where the 

plea dependeth. Do | 


Hac eft finalis concordia fatta in curia domini Regis "apud Weſtm' 4 
Rb die Saniti Michaelis in xv, dies , Anno regni Regis Edwardi filii Re- 
Nos, Stk Judges £15 Henrici triceſimo tertio, coram Radulpho de Hengham, Willielms de 
in the*Court of Bereford, Elia de Bekingham, Petro Malore, Willielmo Howard, & Lam- 
es i F} berto de Trykingham Fuſtic,-& alits domini regis fidelibus tunc ibi pre- 
= ſentibus, Inter Rogerum de Gamages, & Ceciliam uxorem ejus queren- 
tes, & Fohannem filium Fohannis de Ballingham deforc” de duabus mt+ 
ſuazie, quinquaginta & duabus acris terre, & nnaacra boſci, or dimid 
un acre paſture, & medictate unix acre prati, cum pertinentiis in Bat 
Placir convent. Tingham, unde placitum conventionis ſummonitum fuit inter eos in eadets 
Curia, ſcilicet quod prediituns R, recogu' preditta tenementa cum pertt- 
A render to Ce- #entins 4 j1#s ipſius Fohanni, . Et pro hac recognitione, fine & concordia, 
cilie, which "I idem Fohannes conceſiit praditiss Rogero & Cecilie pradifta tenements 
ny cumpertinentits, & illa ets reddidit in eadem curia, Habend' & tenend 
tiſdem Rogero & Ceciliz, & heredibus ipſius Cecile de capitalibus domis 
ns feods Tins per ag que ad tenementa pertinent imperpetuum, Et 
preterea idem Johannes conceſs _w ſe & heredibus ſuis, quod ipſi war- 
rant eiſdem Rogero & Cecilie, & haredibus ipſius Cecilie, prediffate- 
nementa cum pertinentiu contra omnes homines imperpetuum. Et pri 
hac recoenitione, redaitione, warrant, fine & concordia iidem Rogerus & 

Cecilia dederunt predicto Fohanni viginti libr” fterlingorum. 


Hill; E.2.coram _ This Fine being removed coram Rege ; the heirs of Jobn Ballingham, viz. 
rege rot. 93, Cecilic: the wife of Rover Butghull, afid ber husband ; and Sibyl and Cecilic 
Hereford. daughters and heirs of Margerie, bzought a Writ of Deceit, xc. foz the 
avoiding of the Fine : Aſlerentes ( ſaith the Reco2d) pradiftum finem minus 
rice eſſe leyatum in deceptionem Cutiz regis, & in exhzredationem hzredum 
przdift', co quod predifta tenementa in predidt: fine contenta ſunt d: 
manerio de Ballingham , quod eſt de antiquo dominico corontze Anoliz. 


After- 


Cap-29: Weſtm, primer: 2t7 
- Afterwards Roger andCecilie his wife upon their default was ſevered,and $i- | 
bitl and Ceci}ie ſued fozth, and p2ayed that the fine foz the cauſe afozeſatd, reyo- Vide 17 E.3.31:. 
cetut & penitus adnulletur, andthe Court in this caſe reſolved thus, Er quia vide- 3* E-3:22- 8 A 
tur Curiz quod przd' Sibilla & Cecilia filiz przd' Margeriz ad breye-ſuum pred? re- rey 
ſponder* non debent, eo quod predict Johannes filius Johannis anteceflor earun- @ js ro be © © 
dem,&c. fi modo vixifſet ad prxd' finem adnulland* admitti non debuit : And yet broughr by the 
the Kecozd p2ocedeth foz the puniſhment of the deceit to the Court. in theſe Lord for the ad- | 
wozds, Quzficum cſt a przfatis Rogero de Gamages, && Cecilia uxore ejus, quid re- _— and reyo- 
ſpondeant ad deceptionem & colluftionem Curiz domin1 Regis przd',&c.,qui dicunt CO 
quod przd* tenementa 1n przdicto fine contenta ſunt ad communem lezem placitabi. may puniſh the 
haz & ſemper a tempore, quo non extat memoria hucuſque,&c, & non per breye clau- Deceirro the | 
ſum de re&o, &c, co quod non ſunt de antiquo dominico, &c, & de hoc, pon* ſe Court, atthe ſuic 
* ſuper Patriam, &c, Ideo yen” inde Jurata coram Rege a die Paſchz in quindecim - the party or his 
dies ubicunquey &c. w | ; | 1 _ 
There is a Chapfer addtd anzongft the Acts made in W.2, Anno x 3E.r. the 
Laff Chapter ſaving one in theſe wo2zds,. Chauncellor, Treaſurer, Juſtices, ne nul 
d] Councel le Roy ne Clerk de Ia Chauncery, ne del Eſchequer, ne de Juſtice, ne 
dauter Miniſter, ne nul del hoſtle le roy ne clerk, ne lay, ne puit receiver Eſgliſe, ne 
adyowſon de Eſsliſe, ne terre, ne tenement en fee per done,ne per achate, ne a farme, 
ne a Champerty, ne en auter rhaner, tanque come le choſe eſt en plea deyant nous, ou 
deyant ul de nous Miniſtres, ne nul lower ent ſoit priſe, &c, — 
It is certain that this Chapter was not enacted in x 3E.1, therefoze it is to 
be ſen when it was made a Law, = | 
Firft, Fleta coupleth the 25, Chapfer of this Parliament of W, r. and the Flera ubi ſupra. 
ſaid Chapter inſerted info W.2, fogether ; whereby it ſeemeth that it was made 
at this Parliament. 
2+ It 15 enacted in the French fongue, and this Statute of W. x. is, and all 
the reff of the Statute of W.2. ts in Latine; 
3+ It hath the ſame phzaſe and manner of penning that the 25, 28, and 29. 
Chapters of this Act of W.1. hath. 
4+ The Statute of Champerty made in the x x, year of E.r. (Which was be- Star. de Champ: 
foe the Statute of W.2.) recitcth the effec of this Chapter, andthe 29. Chap- 2800 11 E.z,Ve. 
ter of the Parliament of W.x. foz by the ſaid Act of xx E. 1. it 1s recifed, Come may - ak 
contenue ſoirin noſtre Eſtatute, que nul de noſtre Court preigne plea a Champerty *'*®: | 
per art ne per Engin' ; Which 4s a ſummary recital of the ſaid Act inſerted, as ts 
afozeſaid, amongſt the Statutes of W. 2. fo2 the Chancelloz, Treaſurer, Juftt- 
c£es;Xc. arc all of the Kings Courts, and it was fitter to rehearſe them gene- 
rally, then by particular names. _ | 
And further, the ſaid Act of xx E.x. reciteth this 29. Chapfer concerning 
Counters, Atfournies, and Appzenfices, and others, as Fleca doth, rather by 
way of erplanation, then in the ſame wozdzds, + | re 
+ There is no one Act in W. x, ſo general as this rehearſal in the 1x E.r. 
is, fo2 the 25. Chapter is nul miniſter, and this is nul getieralment without 1i- 
mitation. -- | 
6. Pention is made in the recital of the ſaid Act of 1x E.x.of Dfficers ahauts 
homes & auters de la terre, and in no Statute befoze thaf, any mention is made 
des hauts homes, that is,of the Chancelloz, Treaſurer,the Kings Counſellozs;tc. 
but onely in this Act, which is inſerted amongſt the Statutes of W.2. 
7+ And where by the 28. Chapter, p2oviſion made againlt the Clerks 
of the King, andof the Juſfices, and by the 29. Chapteragainft Serjeants, Ap- 
p2entices, Attournies, and others, if had been a great-omiion and vefec in the 
Pakers of theſe Laws, to have left out the great Officers and Juſtices them- 
ſelves of the Kings Courts, and others recited in this Ac inſerted in W, 2. 
' againff whom it was moze neceſſary to pzovide, then againlt the other, becauſe 
they had moze power to offend, And the Law had not ſ@med equal, if pzovi- 
fion had not been made as well againft the majozities, as the minozities, the 
great, as the (mall, | 
Ff 3, The 
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$. The ſaid Act inferted into W.2. infliceth puniſhment (a 1a volunt le Roy) 


the Act of 11 E. 1. doth adde hereunto th: years impaiſonment, foz dignitas per- 
ſonz auget pexnam. 


« En fee.] Thatis, in fe-ſimple, 
T Per done. That is, by agift in tail. 
q Ne per achate.] That is, by purchace of money oz other conſt» 


eration. 
- _ s « Ne a farme.} That is, by leaſe fo2 life, oz foz years, 
7 Ne a Champerty.] This hath ben explained befoze Chap. 25. 
8 E.4- 13» « Neen auter manner. ] . Theſe be general wozds, and fozbid all 


purchaces pendente placito by the perſons named inthis Act; which is wozthy 
of obſervation, to make a diverſity between theſe perſons herein named, and 
others ; De befoze Cap.25. and note well the boks there quoted. 


C A volunt le Roy.] This is explained befoze Cap, 4, &c. 
Vide W. 2. ca.49. 


Stat, de 33 E-1- T Auxibien celuy que purchace come celuy que le fra.] 
np Cizre, Note the puniſhment lieth by this Ac equally, as well upon the giver as 
fo. 211. b. the taker. | 


CAP. AI XET 


Vide Mirror &. 6, JDT pur ceo que multz des gents ſe pleignent des Ser- 
$4. Brinon 37-b, JT jeants, criours de fee, & les Marſhals des Juſtices en 
Eire, -& [dauters Juſtices] quelles pernent a tort deniers de 
ceux queux recoveront ſeifin del terre, ou queux gaignont 
lour quereles, & de fine levie, & des jurors, villes, priſoners, 
& des auters attaches en plees de 1a Corone, auterment que 
faire ne duiſſent, en mults des manners, & de ceo quil ad. 
plus grand number de ceux que eſtre ne duiſt, per que lc 
people eft malement greve, leRoy defende, que ceſtes choſes 
ne ſoient diſormes faits. Et f1 ull ſerjeant de fee le face, 
office ſoit priſe en le maine le Roy. Et fi Marſhals des Ju- 
ſtices le facent, ſojent punis grevement a la volunt le Roy. 
Et a touts les Plaintifes lun & lauter rendre le treble de ceo 
quels aver' priſe cn cel maner, 


Flerali,2.ca.33, _ q Serjants, ] Elera rend2eth theſe wo2ds thus, Virgatores ſeryientes, 
de Virgatoribus. they Were called virgatores a yirgis, of White rods, which they carried in their . 
vi Þ. hands 
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hands befoze the Juffices in Eyze and other Julfices, 


« Criors de fee.] It appeareth by Elera that theſe are compzehended 
under the general name of yirgatores, and therefoze carried rods alſo, he ren- 
dzeth theſe wozds clamatores de feodo, . 


q Et les Marſhals des Juſtices.) Juſticiartorum Mareſchalli., 


q Etdeceo queil ad pluis nombre que eftre ne duift. 
PÞereby it appearefh, that the over-great number of theſe Uirgers, Criers, 
and Parthals, was a means of ertoztion, oz grievance of the people ; and ſo it 
is in all other caſes of what p2ofeſion o2 place ſoever, Mulcicudo imperato- 
rum perdidit Cariam: Welides it taketh away the effimation and credit of 
the ſame. 


CAP. XKAXE 


D+ ceux queux parnent outragious tolnet', enconter My. Charr.c.z6: 


common uſage du Realme en la ville merchandie : 
Purview eft, que 1 ull' le face en la ville le Roy meſine, 


que ſoit bail* a fee farme, le roy prendra le franchiſe del - 


marche en ſa maine. Ec fi ſoit auter ville, & ceo ſoit fair 

er le Seigniour de meſme la ville, le roy le fra per meſme 
| maner. Et fil ſoit fait per le bailife Fa le commande- 
ment le Seigniour, il rendra al Plaintife au tant pur le our- 
ragious priſe, come il avoit priſe de luy, fil uſt import ſon 
w» 9g & il aycra priſon del xl. jours. Des Citizens, & des 
Burgeſles a que le roy ou ſon pere ad grant murage pur 
lour villes encloſer, & que tiel murage parnent auterment 
que lour eft grante, & de ceo ſoient attaintes: Purview eſt, 
que ils pardent cel grantde touts le temps que ſerra a vener, 
& ſerront en'le grievous mercy le Roy. 


* Jn the troubleſome and irregular reign of H.z. outragious fols were taken 
and uſurped in Cities, 1Bozoughs, Towns, where Fairs and Parkets were 

kept, to the great oppzeſſion of the Kings Dubjecs, by reaſon whereof very 

many did refrain from the coming to Fairs and Parkets, to the hindzance of 

the Common-wealth; foz if hath ever ben the policy and wiſdom of this Realm 

co Fairs and Parkets, and ſpscially the Parkets, be. well furniſhed and 
requented, 


, 7 Tolner.] Tall. Foz the generality. of the wozd, ſ@ Jchu Webs L253 $046. | 
Caſe, Lib.8, Magna Charta, and W.z, whereof, and of the ſeveral kinds thereof, (p,\y.;, ubj ſup, 


f 2 mo2e 
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Flea ubiſupra, . 


Flera ubi ſopra, | 


2Z2O 


Vide cap. 36. for 
this word. | 


Cap. Itin' Vet. 
Mag, Chart. 
Flera lib. 2. ca.43» 
& li,1. £2.20. 


BraR.li.z.56,57. 
Forum,Nundin, 
Feria, Mercatus, 
Ofpidum. 


Cap-1.S 3: 
Inter leges 
Inz Regie, 


Jnter leges Ethel- 
ſtani Regis, 


Inter leges Ethel- 
dredi Regis, 
Inter leges Ca- 
nuti Regis. 


Mich. 39 & 40 
Eliz, Cor. Rege, 
1 4s 


Het 


ARC 
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mo2e ſhall be ſaid in the expoſition of the Statnte of W. 2. foz that here it is 


reffrained, as hereafter appeareth. pe 


© Outragious.) That is, either where a reaſonable foll is due and ex 
ceſſive toll is taken, o2 where no toll at all is due, and yet toll ts unjuſtly uſur- 
ped, fo2 it is an outrage fo doe ſuch a common injury and w2ong ; ſometime it 
is called ſuperfluum, vel indebitum, yel injuſtum, | 
"No toll is due either on the.part of the Lozd, when he hath a Fair o2 Par- 
ket, and not any toll ; oz on the part of the Þarket-man, who ottght to be vil- 
charged of foll, oz of the thing ſold that is not tollable, 


« Enla ville merchandic.] That is, ina City, Bozough,oz Town 
ef Berchandize, where Fairs and open Parkets are kept, foz merchandizing, 
and buying and ſelling, 

This is intended of foll fo the Fair oz Parkef, whereof we will only ſpeak 
in this place, | 

Loll to the Fair oz Parketf is a reaſonable ſumme of money due tothe ow- 
nerof the Fatr oz Barket, upon ſale of things tollable within the Fair oz Par 
ket, oz fo2 ſfallage, picage, oz the like. 

And this was at the firff invented, that contraqs might have gad teſtime- 
ny, and be made openly ; fo2 of old time, pzivy oz ſecret confracs were foz- 
bidden.;, And the Mirror ſaith truth, foz the ancient Law was, Negociator in 
wlgo fi quid mercatus: fuerit in cam rem teftimonia habeto.z nemo extra oppidurh, 
niſt przſente przpoſito aliiſye fide dignis homiriibus, quicquam emito, And another, 
By ques extra oppidum quid emat : Jn theſe Laws oppidum 1s taken fo2 Fair oz 

ar ef, x . G "1 

And again the ſame King, $i quis teſtato rem aliquam mercatns fueric, quani 
alius dcinceps quiſque ſuam efſe contenderit, cam yeaditor prafſtet,. atque in ſe 
recipiat, five is ſervus five ingenuns' fuerit: die autem dominico nemo merca- 
turam facito; id quod fi quis egerit, & ipſa merce, & 30. przterea ſolidis - 
mulRator, FINS SHE awed 4 wn | 

Yere nofe by the way two things, firſt, the antiquity of -the Law foz 
changing of p2operty,- acco2ding to theſe ancient Laws, and therefoze to this 
day if is called Apertum forum, 02 Apertus mercatus, an open Parket, oz Par 
_ overt ; And ſecondly, that. no Perchandizing ſhould be 'on the L ozds 

ay. - = 

. Bonorum ( fine fidejuſſione, & teftimonio ) emptio, aut permuratio non 
cltO.s - ; | 

S1 quis teſtibus non adhibicis quicquam fuerit mercatus idemque alter uti ſuum ipſius 
proprium vendicaret, emptori nulla flat adyocandi poteſtas, yerum is Domino reth 
reddits, &c, Which-J-have recited foz the confirmation of the Mirror, and foz 
the honour of venerable antiquity. STICK | 

Every one that hath a Fair 02 Barket, ought fo have it by grant oz p:e- 
ſcription ; If the King grant to a man a Fair oz Market, and grant no 
toll, the Patente& ſhall have no foll, foz foll being a mafter of p2ivate fo; 
the benefit of the Lo2d is not incident to a Fair o2 Parket ſo granted with- 
out a ſpecial grant, as it was adjudged in the caſe of Northampcon, foz ſuch 
a Fair oz Parkef is accounted 'a free Fair oz Parket, and there if 
was alſo reſolved, that after ſuch a grant made the King cannot grant 
a foll to ſuch a fre 'Fair oz Parket without quid pro quo, ſome p2opoz/ 
tionable benefit to the Subject. Laſfly, it was there reſolved, that if the 
foll granted with the Fair oz Parket be outragious 02 unreaſonabte, 
> grant of the toll is void, and that the ſame is a fre Parket 03 

alr, 

2but' if the King grant unfo one a Fair o2 Parkef, he ſhall have 
without any grant a Court of Recozd, called a Coenrt of Pipowdzes, 

: 6s 


O_— 
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as incident thereunto, foz that is foz advancement anderpedition cf Juſtice, Brz.I.5.ca.334; 
and foz the ſuppozting and maintenance of the Fair oz Parket ; and ſo note a 27 E-4.c3.1R.z,. 
diverfity between the p2ivate and the publick. | <6. 7 E.4.23. 

* No toll foz any thing follable bzought to the Fair o2 Parket to be ſold;ſh:11 '; : ny —_ 
be paid to the owner cfthe Fair oz Barket befoze the ſale thereof, unleffe it be b. Dicr 6u4 9 
by cuſtome time out of mind ufed, which cuſtome none can challenge that 2322233. 
claim the Fair o2 Yarket by grant within the time of memozy, iz. fince * 9 H.6:6.45; 
the reign of King R.r. which ts a point wozthy of obſervation fo2 the ſuppzeſ- *it. Toll 7. 
ſion of many outragtous and unjult folls incroached upon the ſabjec to be pu- E3.-9] 
niſhed within the purview of this Statufe. So nite, it 15 better to hive a 
Fair by p2eſcription, then by grant. Hes 

Alſo if the Lo2d 02owner of the Fair oz Market doe fake toll of the feller 2&3 P.&Mc.7. 
of hozſes, Ec. he is to be puniſhed within this Statute, foz he ought to take ie 3% £4iz- cap-12 
of the buyer onely.. Vide 2 & 3 Ph, & Mar, & 31 Eliz, And fo de communi jure 9 6. 45. 
no foll ſhall be paid fo2 things bzought to the Fair o2 Barket; unleffe they 
be ſold, and then toll to be taken of the buyer ; but in anctent Fairs and Par 
kets -=_ may be paid fo the ſfanding in the Fair oz Barket, theugh nothing 

If the King oz any of his P2ogenifozs have granted' to any fo be difrhar- Bradtli.z. fo. 57. 
ged of this toll either generally oz ſpectally, this grant 1s gvd to diſcharge him 3 £+3-8.445.. 
of all tolls to the Kings own Fairs oz Barkets, andof the tolls, which toge- ;* - 3- Barr.177, 
ther with any Fatr oz Parket have been granted after ſuch grant of diſcharge, —_ As 53 
but cannot diſcharge tolls fozmerly due to Dubjecs, either by grant o2-pze- 41E-3-24.43 E-3. 
ſcription. | of 29- 44 E+ 3.20. 

Pereof BraRon ſaid, In omni libertate conceſla, &c. etit prioritas preferenda, F*N*B- 94. f. & 
And again, Efſe enim poterit libertas, utfi quis tencatur ad dandum ex feryirute; COP 
ficut theoloniuni'& conſuetudines, ex libertate defendi poterir ad non dandum, Item gw 6.96, 7, 
fi ex ſeryicute teneatur quis ad non captendum, ex liberrate conceſſa capere poſſitcon- e 
fuctudines & theolonia. | | 


Tenants in ancient demeſn, foz things coming of thofe lands, ſhall pay no 7 1.4.4, 9 tt 6, 


/ fell, becauſe at the beginning by their tenure they applied themſelves to the 25-F.N.3:218.d, 


manurance and husbandzy of the Kings demeans, and therefoze fo2 thoſe lands gilt. -: - 

ſo holden, and all that came o2 renewed thereupon, they had the ſaid pzivi- | 

ledge ; Wut if ſucha tenant be a common PÞerchant fo2 buying and fclling cf 

wares 92 merchandizes, that riſe not upon'the manurance oz husbandzy of thoſe 

lands, he ſhall not have the p2iviledge fo2 them, becauſe they are out of the rea- 

fon of the p2iviledge of ancient demeſn,and the tenant in ancient demeſn eught 

rather tobe a husbandman then a-merchant by his tenure, and ſo are the bwks | 

to be infended. And herewith agreth an ancient Reco2d, the effect! whereof | 

is, Quod hii qui claryant effe immunes de theolonio preftando, ur tenentes in anti 141 i 

quo dominico, vel per chartas regum, non-debent diftringti pro aliquo rheolonto pro don >; pita "= 

merchandizis ad uſus ſuos 'proprios empris z imo pro merchandizis qu* emerint vel Devoh; 

yendiderint ut mercatores, debent ſolvere pro els, | 32 
King H. 3. did grant fo the Abbot of L. and his ſucceſſozs, Quodipſi & ho- Ror. Pail, An 18 

mines ſui fint quieti ab omni theolonio 1n omni foro & in omnibus nimdinis, &c, Ez. fo-2-int, Abs 

And there it is reſolved, that ths Abbot ſhould have this p2iviledge by fozce of dren locidangi 

this general grant in this manner, Quod ipfi & homines/ſni fint quieti 2 praſta- EY: & Balivos | 

4 a ie oy 4p. x . de Southampton. 

tione theolonit in vendittonibus & emftionibus pro- fuis- neceſſarits, | ur in vi- Michcs E.2. co= 

Gu, veftitu, & fimilibus,' & hoc ad opus proprium ipfius Abbatis & hominum ram regepro mers 

ſuorum, ; | | 23H cato de Brim» 


* The King ſhall nof pay foll fozany of his gods, and if any be faken, it is =ingham ace”. 
puniſhable within this Statute, TUNES, | WP 


T Marche.) This wo2d doth here include as well a Fair as a Barket ; 
fo2 Forum, from whence Fair is derived, ſignifteth both ; and aPart is a great 
Fair holden every year, derived a Mercez-becanſe merchandizes and wares are 
bhither abundantly bzought ; and Mercatus is derived 4 mercando, 


"35 H.6.57, 


« Prendras 


Z22 
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"Y Prendra le franchiſe.] That is, tall ſeiſe the Franchiſe of 
the Fair o2 Parket until if be redemed by the owner : 3Buf this is infen- 


' ded upon an office to be found, foz in Statutes incidents are ever ſupplied by 
tntendment. 


Fleta li, ” cap.43s 
verſus finem. 


Mirror Ca« 1. S 3. 


Cap. Itin.ubi ſup. 


3 E.3. 38.445. 

13 H.4.r7.2.Rot. 
par/12 E.z -1,part 
m.3e. Harwich. 
Rot. par. 8 R.2. 
IT. Part M.-3 5. Sa 


* Fler.li.1.ca.42. 
> 3E.3.&13H.4. 
ubi ſup. Rox. par. 
I E.2,m.17. de 
euntibus 
tus. pontem 

ror coag-rag ih 
12 H.6.m.18. 

x. part. Reg.259. 
= N, B. 227. 
= ot.pat T0 E. 3» 
m.32, Henley 3. 
part. Ror. Par, 

x E. 2.1. part. m, 
x. Gaipsburgh, 
F,N. B..237, 
Regiſt:259.. 

c RotiPar. x E.3. 
m. 104-" * 
_ 422 aff. paz4. 

39 H.6; 32. 

20 E. 4.6. 

2 H.7.11. 
e Bra&.li.2.fo.56. 
Lib.z. fo.117. 
Fler. li. x. £20. 
Cap, Itin, ubi ſup. 


q Scignior de meſme la ville.} That is, the owner of the 
Fair oz Parkef. | 


Fleca collecteth the effect of this fozmer part of the Ac in theſe wozds, Inhi- 
bicum eſt ne quis in villis Regis merchandiis, quz dimiſlz ſunt & commiſſz ad feodi 
firmam, indebita & injuſta capiat theolonia z -quod fi quis fecerit, extunc co 1pſo ca« 
piet Rex libertatem mercati in manum ſuam ;- eodem modo facit Rex, licer 1n alterius 
villa premiſſa fieri contigerit, fi baliyus hoc fecerit fine yoluntate domin1 ſui, redder 
rantum querenti, 'quantum cepifſet baliyus ab eo, fi tolnetum aſportaſſet, & nihilo. 
minus babear priſonam 4o.dierum, : | 
Here I perſwade my ſelf ſome would deſire to know what is due foz2 foll 
to the Fair oz Parket : To which IJ anſwer, that J can fell what was dug 
of old, and what was ozdained in times paſt by ancient Kings to be paid: foz 
the Mirrour ſaith, Que Faires & markets ſe fiſſent per lieus, & que achators de 
blee, 8& beaſts donaſſent toll a les bailifes des ſeigniours de markets, ou de faires, ceſt. 
aſcayoire maile de dixe ſoux de biens, & de meynes, meynes, & de pluts, pluis 
al afferant, iffint que nul tol paſſaſt un denier de un maner de merchandize, 8 
ceſt.tolle fuit trove pur teſtmoigner les contraRs, car cheſcun privi contratt fuir de. 
fendue. 3But at this day there is not one certain toll to the market taken, but 
if that which is taken be not reaſonable, it is puniſhable by this Statute, 
and what ſhall be demed in Law fo be reaſonable, ſhall be judged, all cir- 
Os confidered, by the Judges of the Law, if if come judictally befoze 

em. | 


.| Murage pur lour villes incloſer.} Muragium, a muro, as onr 
Act doth explain it, to wall in, oz.incloſe with wall a Town, under which 
wozds here included a City and Burgh. | 

BPurage ts a reaſonable foll to be taken of every Carf, Wain, Yozſe laden 
coming to-that Town, foz2 the incloſing of that Town with walls of defence, 
foz the ſafegard of the people in fime of war, inſurrection, tumults, oz upzozes, 
and is. due either by grant oz by pzeſcription. | 
_ Wut if a wall be made, which is not defenſible, noz foz ſafegard of the 
people, then ought not this tqll fo be paid, foz the end ofthe grant oz pzeſcri- 
ption is not perfozmed. | 
* Þe that hath Burghbate granted to him, is diſcharged of Purage granfed 


afterwards ; And alt Purage be here particularly named, yet are grants 
of like nafnre within the purview of this Statute ; as, | 
* Ponfage. | 
_ > Paviage. 
 * KevARe, Ec. 


T. Pardent cel graunt de-touts temps.7 Here the whole Fran- 
chile is fozfeited, and ſs note a diverſify between prendra la franchiſe, &c. and 
pardent cel graunt, the one implying a ſeiſure, as hath ben ſaid, and the other 
a fozfeiture foz ever, © fo2 it is a miſuſer, oz abuſer ; © And thereof Braon 
ſaith, Hujuſmodi autem —_ &c, ſtatim quaſi transferuntur, & quaſi poſſiden- 
tur, &c. donec amiſerit per abuſum, vel non uſum. 

If is fo be obſerved, that Conſuerudines hath ſeveral ſignifications in Law: 
foz ſometime-it ſignifieth Cultome, which doth include all manner of folls :; 
and therefaze Bracton ſaith, De novis conſuctudinibus leyatis five in terra, five in: | 
aquaz Quis eas leyavit, & .ubi: ©o called, becauſe they colour things ſo taken 
under pzetert of pzeſcription o2 cuſfome, where there is none at all ; and _ 
& 14. p 02g 
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foze here they are called novz conſuerudines, becauſe they were new tolls o2 exs 
actions, under the. viſard of antiquity, Es 

Fleta rendzeth thts laff part of this Chapter in theſe wozds ; Irem qui mura- 
gium ad villam claudendam grayius ceperint, quam conceſſum fueric per cartam regis, 
erdant extunc gratiam ſuz concefſionis, & orayicer amercientur, 
" And pzeſently aſter the making of this Ac, the effec thereof faz Juſtices in 
Eire to enquire of it, was inſerted in the Chapters 9z- Articles of the Eire 
in theſe woz2ds : + Item de hus qui ceperunt ſu perflua vel indebica tolneta in civicati- 
bus; burgis, vel alibi contra communem uſum regni : Item de civibus & burgenſibus 
qui de muragio per dominum regem eisconceflo, plus ceperunt quam facere deberent, 
ſecundum conceſſionem domini regts factam, | 

' The Mirrour faith, touching Purage thus, Le point que yoet que ecux que 
miſuſent murages les perdent ne fuit nuſtter dayer eftre, car key voet que cheſcun 
perdra ſon franchiſe que miſuſera ; ®o as this Statute was made in that point 
fo2 two purpoſes, viz. to affirm the Common Law, and to adde a farther pu- 
niſh ment, viz, to be grievouſly amex cited. 


CAP. XXXI1I. 


E ceux queux patnent vitaile, ou nul riens al eps le 
| Roy a creance, ou 2 garriſon du chaſtell, ou ayllors, 
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 Flet. f,24 cape43, 


Cap.Icia, ubi ſup; 


Mirr, cap.5. $ 4: 


& quanr ils ont reſceive le payement al Exchequer, ou en_ 


Garderobe, ou ayllors, deteignont le payment des crean- 
cers, 2 grand dammage de eux, & en efclander du roy : 
Purview eſt, de ceux queux ont terres ou tenements, que 
maintenant ſoit ceo leve de lour terres ou de lour chareux, 
& paies as creancers, ove les dammages queux ils averont 
ewe, & ſoient rentes pur letreſpas, & fils neient terres ne 
renements, ſojent en le priſon a la volunt le roy. De ceux 

ue pernont part des dets le roy, ou auters louers pernent 

es creanſors le roy, pur faire le payment des meſmes cel- 
les dets : Purview cft, quils rendent le double, & ſoicnt 
punies grevement a la volunt le roy. Er de ceux queux 
 Parnont chivals, ou charettes a faire le cariage le roy, plus 
que meſtier ſerroit, & pernont louers pur [releſſer] ſes chj- 
vals, ou les charettes. Purview eft, que {1 ul de la court Je 
face, il ſerra grevement chaſtice per les Marcſchals, & ſj ceo 
ſoit fait hors de Ja court, [per un del court} ou pur ayter 
que de 1a court, & il [cart] ſoit attaint, il rendra le treble, 
& {erra en le priſon le roy per xl. jours, 


T De ceux queux parnent vitaile,] Concerning this point of 


Purveiance, we ſhall refer the Reader fo Magna Charr, cap. 2, and thall ſay 
on 
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no mo2e concerning that maffer fo2 tha cauſes : 1.Fo2 the Text ofthis Law 
is evident, 2- Fo2 that there have ben many excellent Statutes made cons 

- cerning Purveyours, and Purveyance, inall to fhe number of 48. which are 
fully and plainly penned, one of them being a god expoſition and inlargement 
of another. 3. J findno Bok Caſe, noz any Repozt foz the expoſition either 
of this oz of any of the ſaid Statutes, which (to ſay the truth) had moze ney 
of erecution then erpoſition ; and therefoze either the Purveyours have ben 
ſo honeſt and juft dealing men, as they ſeldome o2 never offended; 02 elſe they 
have had either ſo god friends, oz ſo good hap, as their offences have been cove- 
red, 02 not imputed to them, ; 


T De ceux queux parnent part des dets le roy.” The mil, 
chiefs befoze this Dtatute were ; Firlt, that in the reign of King H. 3. the 
Kings Officers that had charge of his treaſure and revenue, oz their agents 
would, in reſpect of his troubles and expences, pzetend fo thoſe, to whom the 
Jing was indebted, that the Kings coffers were empty, and thereupon paying 
part fo the Kings creditozs, compounded fo2 therr whole debts, and tak their 
Acquitances foz the whole, and converted the refidue to their own uſe. 

The ſecond was, that ſometime they would crattily pay the whole, and fake 
a greaf reward therefoze, which was diſhonourable to the King, damage to the 
Creditoze, and cozrupf dealing in thoſe officers, o2 their agents. 

This Act ts general againſt all thoſe that take part of the Kings debfs, oz 
other reward of the Kings creditozs, fo2 paiment of the ſame debts, This Law 
doth pzovide, that he that ſo doth, ſhall render double to the party grieved, and 
tall be puniſhed grievouſly at the Kings will. 

- This Ac ts in affirmance of the Common Law; onely it addeth a greater 


puniſhment, -& 
Rot. Parl, 5oE.3. Richard Lions Merchant of London, and Farmoz of the Kings Cuſfomes 
nu: 17% and” Subſidies was adjudged in Parliament fo2 buying debts of divers mcri, 


due by the King, foz ſmall values, and foz faking of bzibes, fo pay fo the Kings 
creditozs their due debts, tobe impziſoned at the Kings will, and all his lands, 
tenements, and gods fo be ſeiſed to the Kings uſe,which p2oveth if an offence 
oz miſdemeanour againfſt the Common Law, foz the Judgement was not given 
accozding to this At, 

Rot. Patl.5o E-3. John Lo2d Nevill, while he was one of the Kings P2ivy Councel, bought di- 

Nu34. vers debts due by the King, namely, of the Lady of Ravenſholme, and Simon 
Love PPerchantf, far under the value : The Lo2d Nevili being herewith charged 
in Parliament, confeſſed that he received of the ſaid Lady 95-1. which ſhe gate 
him of her own god will foz the obfaining of her debt : foz this (amongſt 
others) he had Judgement of impziſonment at the Kings will,and that his offi 
ces, lands and gods ſhould be ſciſcd into the Kings hands; and to make reftity- 
tion fo the Trecutozs ofthe Lady (who then was deceaſed) of the ſaid g5.l, 


See for theſe | qo Dets le roy. ] Sce fo the expoſition of theſe wozds befoze, Ca. 1g. 
words before, Cap. Inneris doth render this clauſe thus : Er Gimiliter de hiis qui partem cepe- 
Cop. Tein, runt debitorum domini regis yel alia munera,ut de refiduo creditoribus ſatisfacerent. 


"I Ver, Mag, Char, \Toconclude this point, the Mirrour ſaith, In perjurie vers le Roy pechent ceut 
355: ' miniſters, queux rien ne paierent des dets le roy, ſolonque ceo que enjoyne lour fuir'a 
Mirror ca.z. $ 5, faire, ou rendant part pur ſatisfaRion del entier, & ne rendant au roy le remnant. 


Cap.5. $ 4. 


T Et de ceux queux parnent chiyals, &c.] This article 
concerns Purveyances and Purveyozs ; and therefoze fo2 the cauſes befoze re- 
hearſed, no moze ſhall be ſaid hereof in this place. 
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| | as ; Chg ag 
| Pas eſt, que nnl Vicount ne ſyffer? Baryecors;;:ne6 


maintainours des parols en counties, ne Seneſchalles 
des graundes Seigniours, ne des anters (que ne foit Attor- 
ney ſon Seigniour) a C 1a] ſuit faire, ne render les judge- .. .... 
ments des Counties , ne pronouncer les judgements [| ou 
aſſenterde faircles juſticements ] ſil ne foir eſpecialmenc prie 
& requiſe de touts les ſuirors, & les attornies des ſuitors, 


queuxſerronta la journe. Er fi ul le face, le Roy ſe prendra 
grievouſemental Vicount, & a luy. oo 


Where by the Sfatufe of Merton it is pzobided, that every free ſito; of the ,1...,. cap. 20. 
County, #c- might freely make his Attozney to dotheſe ſuits foz'him,” | See there the exe 
Now by colour hereof two miſchiefs did ariſe. ee | poſition thereof 
7 That Warreto2s and Paintainers of querels were by the Sheriff conn- 
tenanced to be Attozneys fo make ſuit, andamonglt the ſuita2s to give jybge- 
ments ih the Counties, and ſometime pzonqunce judgement in the name of 
fuitozs. | | $a 
Ge That Stewards of great Loz2ds, and of ofhers who had no Lefters of 
Attozney, accozding to the ſaid Statute of Merton, would do the like ; Zhis 
Act doth remedy both theſe milſchiefs, as by the Lefter hereof appeareth. 


CT Barretors.] Foz the wozdand the ſenſe thereof, ſ& Lib, 8, fol. 36, Lis. £o.36.in the 


in thi f 2Barretry. caſe of barretry. 
n the caſe 0 rp Cs 


q EnCounties.] Thatis, in the Cotinty Cobirt, fb; there the (aj, ** 108. 701. et. 
tozs be Judges, | 


7 Juſticements.)] wzat is, all things belonging to Jufice. ' | 
_ T A la journe.} Thatis, at the Court. | 


-» 


, ” . * +> - i. 20, a 9.3 
; : F 


CHP.  XXXIE- 


Pu ceo que pluſors ſont ſovent troves in counte con- 
 trovours des novelles, dont diſcord, ou manner'de dif- 
cord ad eſtre ſoyent enter le roy & ſon people, ou \afruns 
de)les hautes homes de ſon Rojalme: Defendu eſt pur le da- 
mage que ad eſtre, & que uncore ent purra aventer; que 
deſormes nulle ne ſoit cy harde dedire, ne de counter nulles 


| auxnovelles, ou controvor, dont diſcord, ou manner de 


Gs ' © diſcord, 
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diſcord, ou eſclaunder puit ſurdre entre le roy & ſon peo. 
ple, ou les hautes hornes de. ſon roialme, Er qui le fra ſoit 
pris, & detenus in priſon jeſques a tant que il cit trove en 
court celuy dont 1a parol ſerramove. ' 2 R, 2. cap. 5. | 


The offences , viz. falſe repozts and news puniſhable by this Law are fha- 


bidden by the Law of God : | ; | 
Exodus 23. 1+ . -»* Thou ſhalt not haye to do with any falſe report, neither ſhalc thou put thy 
/. hand tothe wicked to be an unrighteous witneſle, | 
Foz they which gladly hear falſe repozts and newes, will be als as re«dy to 
Ep. Jude. ver. 8: - Againif thoſe that deſpiſe Rulers, and ſpeak evill of thoſe that bean zuthe; 
VEr. 10, rity, and againlt thoſe that ſpeak evill of thoſe things which they knew not : 
Exod. 23. 38: Ty ficibus non detrahes, & principi populi non miledices: Thou th.lt not raile of 
| * the Judges, noz ſpeak evill of the Ruler of the people. , 
15efoze this Statute, inthe reign of King H. 3. two kind of perſons were 
Authozs of great diſcozd and ſcandall in fwo ſeverall degrees :; firſt , men that 
did raiſe and imagine, out of their own heads, falſe bznits and rumcurs, and 
others that repozted and ſpzead the ſame, whereby diſco2zd and \candall was 
oftentimes ſo kindled,ſometime between the King andhis Commons, and other 
times between the King andhis Nobles, the great men ofthe Realm, as they 
w2ought p2zivy diſrontentment, 'that pzoduced publique diſcozd and ſcandall, 
whereof our Act ſpeaketh ; which ſranvall and diſcozd appearcd in manyPar- 
liaments between the King and his Commons, and between the King and his 
L o2ds of Parliamentf,and eſpectally tn thoſe fwo Parliaments,the one in 2 1 H, 
3+ when Magna Charta was confirmed, and the other in 42 H. 3, holden at Ox- 
ford, which 4n Stozy is called Inſanum Parliamentum ; And this diſcozd and 
ſcandall did oftentimes in the reign of that King bzeak out into fearfull- and 
— blodyWarres'and rebellions acco2ding to that old obſervation, Improvirumo- 
,,-...... resdiffpati ſunt rebellionis prodromi, Which fully appear tin onr Yifioztes war? 
... ;,.; -, rantedby god Recozd,and is implied in this Act in theſe wozds ; <*. Fozaſmuch 
cc as there hath been oftentimes found Deviſozs and Repozters of rumozs, #c- 
« whereby diſcozd hath many times ariſen between the King: ( meaning H. 3.) 
« and his people, oz the great men of the Realm. Andamong> all thoſe rebel- 
lions in thoſe dayes,thofe at Lewes tn Suſſex and Eveſham-in Worceſterſhire were 
molt fearfull, blody, and dangerous, foz at Lewes, the King himſelf 'manſully 
Polydor Virgil. fighting, confoſlo ex utroque latere equo capitur cum Richardo Reoe Almanorum 
lib. eo +: > fratre ſuo, & Edovardo principe filio, &c, Andat Eveſham, Simon Mountford Carl 
eos. wr *- of Leiceſter (our Englith Caraline) inftruit aciem impedimentis ex acie remotis, ac in 
49 H. 3. fronce aciet ponit Henrieum Regem , quem ſecum captivum ducebar, atque ſus 
armis induit, ut fi fortuna adyerſa fit, dum 1lle Lmperatoris perſonam gerens ab hoſte 
petitur, ipſe interim fuga ſaluti conſulere poſſi : 1nftruuntur contra 8 hoſtes & ani- 
mis & yiribus ſuperiores.: committitur' utrinque pugna, quz aliquandiu anceps ſte- 
tir, Henricus inter primos hoſtium iQtus non. pugnat, ſed Regem Henricum clamando 
indicat, quod ei.ſalati fuir, &c. Quod ubi Simon anjmadyertit, ſuos cohortans in 
medios hoſtes prorumpit, qui a multitudine circumyentus przliando occiditur 
eum Henrico filo, : Wt: | 
King.E. x. finding by dangerous experience the wofull effects of ſach falſe 
rumo2s and repozts,as is abovelaid, and knowing that the State of every King 
food nioze-aſured-by the hearty andinward love of the Snbject towards theit 
Sovereign, then by the dzead and fear of ſevere and rigozous Laws, : vid there» 
foze. ntake this Law foz redzeſſe both- fo2 the deviſing and ſpzeading of ſuch 
falſe ramozs and b2uifs in all mildand temperate manner;both foz the ſtyle and 
the puniſhment, rather leaving the ſame fo the cenſureof-the Common Law, 
(which all men willingly obey) then by inflicting any new deviſed puniſhment, 
WET -| which. 
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which moderation ofour Ktng, leabing the puniſhment to fine and impziſon- 


nt was the greater, foz that the ancient Law of England befoze the Conquelt 
w_ much =—_ ſevere, and rigozons, as by a few examples ſhall appear. 


Qui falfi runioris in yulgus ſparſi author fuiſſe deprehendetur, leytori aliqua pazna 
non mulRator , yerucn lingua ei preciditor, ni is cam integra caplus ſut atione 


dara redemerit. : 2 = 
Si quis alum rumonibus diffipatis improba voce lacerarit, quam ob rem, aut cor- 


ri ejus damnum inferatura, aut de fortunis imminuatur aliquid, tum fi alter auditio- 
nes tanquam falſas refellere & coarguere poterity Aut 1s linguam data capitis zſtima- 
rione redimito, autei lingua przciditor, 


< En Counte. ] That is, in the Country 02 Realm, 


<q Controvors.] That is, Deviſozs oz Jnventozs of their own 
head. : 


{ Diſcord. Diſcordia. That is, difſentio cordium, diſſention of hearts; 
This grew (as hath been ſaid) to ſuch an height inthe reign of H. 3. as that of 
the Philoſophicall Poet might well be applied to if ; {which befoze ts remem- 


bed, : ; 
) Impius hec tam culta novalia miles habebit ? 


Barbarus has ſegetes ? enquo diſcordia crues 
Perduxit miſeros ! 
Diſcordes, quaſi duo habentes corda, 


qT Ou manerde diſcord.] That is, Latens odium; pzivy hatred 03 
diſcontentment, which is occaſſon of diſcozd , and whereby men become male- 
contents. 


<q Defendueſt pur le damage que ad cſtre. ] This damage oz 
danger you have partly heard befoze, 


q Dedire, de counter, ou controvor.] 9:wo manner of pers 
ſons are hereby pzohibited, the firſt, thoſe that tell, ſpaead oz repozt falſe anv 
feigned bzuifs and rumours, under theſe wozds, Dire ou counter ; And ſecond- 
ly » ſuch as deviſe o2 invent of their own head the ſame under this wozd Con- 
eroyor : Now the perſons being deſcribed, this Dtatute doth ſet down generally 
what thoſe bznits and rumours ſhould be. 


T Fauxnovyels, dont diſcord, ou maner de diſcord ou 
diſlaunder poet ſurder enter le Roy & ſon people ou les 


hauts homes de ſon Realm. ] @r theſe falſe news, that is , falſe 
bznits 02 rumours , there be five kindes within this Act. 

r, Firlt, if they be againft the King, whereby diſco2d o2 ſcandall may ariſe 
betwen the Ktng and his Commons, ſignified here by people. 

2. Againft the Commons, whereby diſcozd oz ſcandall may be moved be- 
twen them and the King. 

3. Thirdly, againft the King, whereby diſcozd 02 ſcandall may grow between 
the King and the Peers, 02 Lozds and Nobles of the Realm, ſignified here by 
Les hauts homes de ſon Realme. 

4. Fourfthly, againff the Peers, oz Lo2ds, and Nobles of the Realm, 
whereby diſco2d 02 flander may happen between them and the King. 

5. Laltly, whereby diſcozd o2 ſcandall may ariſe between the King, his 
L 92ds, and Commons, 


Int' leges Aluzedi 
Regis. cap. 24. 
Edgari cap. 4. 
Inter -leges Eds 
er leges Bd 
& inter leoes 
Canuti Regis, 


Virgil, 


. Quod narratores rumorum qui cedere poſlunt ad timorem, & tremorem populi, & Tr. 19 E. 2.Ro:. 


in dedecus Regis & Regni, capiantur, & in carcere detineantur, &c. 
Og 2 15y 


15. Coram Rege- 
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"By this Reco2d it appeareth of what quality the rumo2s muff be. 
By Commiſlſiansof Oyer and Terminer power ts given to enguire, De illici- 

tis yerborum propalationibus ; and fo puniſh the ſame. ; | 

Briron fol 334 | Britton ſpeaketh of both theſe kinds of offenders, viz. the Deviſoz, and the 

»---** - - Repozter, in theſe-wozds, De ceux que troyont , & couctent menſoynes del 
A ay» = I | 
EF ES Ind Eleta ſaith, Sunt etiam quzdam atroces injuriz, quz priſonam volunta- 
.. ._ _ . riam-inducunt, ficut de inyentoribus malorum rumorum, unde pax poſlit exter= 
Ft 5, 3.55 45 , Minarl, | ; 

5R.2.ca.6.1E.6, The ®tatuteof 5 R. 2. puniſhed ſeditious rumozs in an high degre , but 

C. 12, x Mar.cap. that js repealed by 1 E, 6, & 1 Mar, | 

4d o 7 oy * Jt was reſolved by all the Jufkices, that hozrible and ſlanderons wozds ſpo-. 

"Mar. Dier «gs, Ken of Queen Mary, were within this Statute and puniſhable hereby, andnot 

Oldnolles caſe. by the @tatutes of a R. 2. cap. 5,noz 12R. 2. cap. 12, foz the King 0z Queen 
is an exempt perſon, and not included within theſe wozds, | Les hauts, ougraund 
homes, ou Nobles, &c. ] 

Cicero pro Clu= Sqme ſay that Rumores dicuntar 4 ruendo, quia inducunt ruinam ; and frue it 

_— " isthat another ſaith, Ur mare, quod ſua natura tranquillum eſt, yentorum vi agita» 
tur , fic populus ſua ſponte placatus, hominum ſeditioſorum yocibus, ut yiolentiſſ- | 
mis tempeſtatibus, attollitur. EE Es 

Dier fo.23H. 7, , But if is to bo underſtood, that albeit this Dtatute, and the ſaid Act of 2 R,z. 

Keylway 28, 29. be generall in the negative; yet do they not ertend toall manner of falſe news, 

EF. N.B. 4z-g- 92 hozrible andfalſe ſcandals and lies, 4c. foz they extendonly to extrajudiciall 

>R. 3.9. - flanders, ec. And fherefoze if any man bzing an appeal of murder, robbery, oz 
other felony againſt any of the Peers, oz Nobles of the Realm, ec. and charge 
them with murder, robbery o2 felony, albeit the charge be falſe, yet ſhall they 
bave no Action De ſcandalis magnar', neither at the Common Law, noz upon 
either of theſe @tatutes fo2 the bzinging of his Action, noz foz affirming the 
ſame fo his Councell, Attourney, o2 Curſiter foz the framing of his Writ, oz 
foz ſpeaking the ſame in evidence to a Jury, oz foz uſing of thoſe wozds foz the 
neceſſary commencement oz pzoſecution of his Action judictally ; and ſo it is 
in an Action of Fozger of falſe Devs, d2 any other Action whatſoever ; foz it is 

F. N. B. 41.92 a Parime in Law, Que home ne ſerra puny pur ſuer des briefes en Court le Roy, 

22 E.3.195.43 E-3 ſoitil a droit ou a tort ; And the reaſon thereof is, that men ſhould nof be defer 
20, tir, faux judg- red to take their remedy by due courſe of Law ; and therefoze the Statutes 
ey) «RY ; never intended to pzohibit the ſuing out of the Kings Writs, and the pzoc&d- 

*3'U.+. Keylney ig thereupon ; Ando it is, if in the Star-chamber a Peerof the Realm be 

28, 29, charged with fozgery, perjury o2 the like ; But if in the bill the Plaintif char- 
geth him with felony, oz any other offence not examinable in that Court, that 
flander is within theſe Statutes, fo2 that the Plaintif purſueth not his charge 
in any judictall courſe, ſeeing the Court hath no juriſdiction of the ſame, andſo 
hath it been adjudged. 

T Soit priſe & detenus in priſon jeſque a taunt que- 

i] eit trove en court celuy dont le parol ſerra move. ] 

2 * It hath appeared befoze, that by the body of the'Ac not onely the tellers and 
 repoztersof ſuch falſe news, but the deviſo2s and inventozs thercof are p2ohi- 

bited: but no puniſhment tis inflicted by this Act uxon the deviſoz oz inventoz, 
fo he is leff to the Common Law fo be puniſhed by fine and impaiſonment ac- 
co2ding to the quality and quantity of the cffence, which is aggratated in re- 
ſpect that it is p2ohibifed by this Ac of Parliament. | 
And the Law is grounded upon the Law of God in this pcint, Non maledices 

rincip1 populi, 

Eccleſiaſtes. c, 10. Nay, in the Kings caſe the ſecret cogitaticn of the heart is pzohibited, In co- 
eitatione' tua regl ne detrahas: and the ſcandals of great men are likewiſe 
tozbidden, Er in ſecrero cubiculi tui ne maledixeris diviti , quia aves colt por- 
tabunt yocem tuam , & qui haber pennas annunciabic ſententiam ; That is, 


Almighty 


Deuter, cap. 17. 
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Almighty God will p2ovide means, that ſuch defraction and malediction ſhall 
come to light, and be diſcovered. *" | 5 
Dnely this Law inflicteth impziſonment upon the repozter, untill he hath x... pe. - x. 5: 
found ouf, and bzought info Court the Anthoz of thoſe falſe news. | m, 13. Rot. Par, 
g% ;. the King ſent Commiſſions to all the Counties of England, fo en- 25 E. 1. parsz,, 
qu 


re De ſparſoribus rumorum, &c, 25 E, 1, Declaratio regis miſſa ad omnes Cotn' :7+& Franc.m. 


6 » . 0 S--0 bd Q AV . Rortccl uſ. 
Angliz, de rege purgand* de certls rumoribus iniquis contra ipſum ortls, &c. Fae A Ng 


ex mandayit Majori & Vicecom' London' quod faQta inquifitione de ſparſori- Tn qorſ, daud. 
bus rumorurm & ſedic* in civitate ipſos caperet, & 1n priſona de Newgate detine- anno 26 E. 3.part 
IT, m, is, & 26, 


et, &Cc, | W__ 
Vide lib, Intrat. Coke fo, 302, 303. in Falſe impziſonment. 


—— : OTIS. 


CAP. XXXV. 


Es hautes homes , & de lour bailifes, & des auters 

(forſpris les miniſters leroy, as queux ſpeciall autho- 
ritie eſt done de ceo faire) quea le pleint des aſcuns, ou per 
lour authoritie demeſne attachent auters ove lour biens 
treſpaſſantes per lour poicr a reſponder devant eux des con- 
tracts, covenants, ou de treſpas faits hors de lour poier , & 
lour juriſdiction, la ou ils ne teignont riens de eux, nedeins 
le franchiſe ou lour poier eft, en prejudice duroy , & de ſa 
corone, & a damage du people: Purview eft, que nul de- 
ſormes ne le face. Er fi aſcun le face, il rendraa celuy, que 
per cel encheſon ſerra attache, ſon damage au double , & 
{erra en le grieve mercy le roy, 


The miſchief befoze this Statute was, that great men and others that 
had particular juriſdiction and power fo hold plea of confraqs, covenants, and 
treſpaſſes made o2 done within a cerfain pzecin , as within aManour, Citie, 
oz Bozough, would attache others by fheir gods fo anſwer in their Courts 
of contracts, covenants, and freſpaſſes made o2 done out of their power oz fran- 
chiſe , pzetending the ſame to be franſitozy, and ſuppoſe the ſame fo be done 
within their power and franchiſe, which was fo the pzejudice of the King and 
his Crown in loling his Fines in Actions of debts and treſpaſſes yi & armis,and 
amerciaments, and other pzofits upon a falſe ſuppoſall, not like tothe generall 
juriſdiction, and power of the Kings Juſffices of the Court of Common Pleas, 
thzough the whole Realm; foz whereſoever the confrac, covenant, freſpas, ec. 
were made, the matter being tranſitozy , the plaintif may alledge it in what 
County he will, and the King can loſe nothing ; and ſo if is in the Kings 
Bench and Exchequer againſt p2iviledged perſons in thoſe generall Courts : 
And the Statute ſaith farther, and to the damage of the party being attached 
and ſued, as he is paſſing and fravailing within that particular pzecina, upon 
a falſe ſuppoſall, where-in truth be ought not. Foz this miſchief this Aa p20- 
videth remedy, as by the ſame ſhall appear. 


7 Delour bailifes.) yere Wailits are taken foz the Judges of the Mag Chart. c.28. 
Courf, as manifefly appeareth hereby. | 
e Ec 
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© Etdes autets.] That is, others that have particular juriſdictions 
and powers, as manifeffly appeareth by the exception hereafter. 


@ Forſpriſeles miniſters leroy, as queux eſpeciall autho- 


5p) gd. | ritie eſt donea ceo faire.) Here is to be obſerved, 


Cap. Itineris. 1+ That all theſe wozds belong to the exception , as by the Regiſter aps 


eareth. wn, 

: 26 That Miniftri regis are intended here the Kings Juſtices in his gene- 

- rall Courts of Juſffice, andſo taken in this Kings time, as 1t hath ben 
fouched befo2e. 

« DescontraQts, covenants, & treſpas faits hors de lour 


ojer & lour juriſdiftion.) That is, out of the pzecin of the Þa- 
nour, 02 ſuch like particular juriſdiction, &c. where by p2eſcription o2 grant 
they have power and juriſdiction to hold plea of contracts, covenants, and debts 
made 02 done within the Panour, oz ſuch other particular juriſdiction. 


T La ouilsneteignont riens de cux.] This ad beginneth, 

Brad.1.2.f0.14. Des bants homes : andBracton ſaith, Sunt qui Barones, 8 alii libertatem haben- 
Lib. 2. fol. 56, £5, ſcilicet, Soc & Sac, &c. & iſti poſſunt indicare, &c, foz Soc is a power oz jurif- 
Lib. 3. fol. 228, diction fo habe a free Court, to fold plea of contrads, covenants, and treſpaſſes 
Lib. 5. fol. 328.b. of his men and tenants ; therefoze materially were theſe wozds avved ; that if 
a great man oz others having Soc, ſhould hold plea by fozce of that liberty of 

any that is not his tenant, it is coram non judice, and puniſhable within this 

hainas i Statute. It is diverlly wzitken , via, Soc, Soca, Sock, Soeke, Soke, Sockue, 
Int'legesS.Edw. AND Soknes , and It 1s derived from the old Daron wozd Soken, Sochen, | 02 
fol. 23. & 132. Suchen, 1, foenquire 02 findout , that is, fo enquire and find out the-truth of 


the matter in plea befoze him, and fo determine tt acco2dingly, Which is as 


mttch fo ſay, as ad inquirend”, audtend”, & terminand', 

And Fleca therewith agreeth , and ſaith, Soke fignificat libertatem curiz te- 
nentium, quam Sokain apvellamus : and Curia tmplyeth ad audiendum & termi- 
nandum, 

Mirror ca. 5-$ 11 A@he Mirrour faith, that En temps le roy Alfred, perdront les ſuters de Dohca- 
ſter lour juriſdiRtion ouſter laurer paine, pur ceo que ils tiendront plea defendu 
per les uſages del realme aux judges ordinaries ſuters a tener, Which J rather vouch 
together with the derivation of the wozd Soc, fo2 the great antiquity of the Law 
in this poink. 


 Nedeins la franchiſe.) That is, no2 within any ſuch like parti 
cular power oz juriſdiction, either by the grant of the King, oz pzeſcription. 

Foz the relief of the @ubjec upon this Þtatute,two oziginall Writs are fra 
med : The one in nafure of a Pzohibifton befoze the ſuit begun, commanding 

that the party ſhall not be arrefted contrary to the fozme of this Statute, 

The other, after the ſuit begun, the party to recover the penalty of this Ad, 
viz, double dammages, and a command fo deliver the goods attached oz diftrai- 
ned; both which Writs appear in the Regiſter : ut the party may waive the 
benefit of this Statute,andtherefoze if he plead to the Action any Barre, xc. he 
hath concluded himſelf, and ſhall not have any Acion upon this Statute, 
ny he mult plead the ſpeciall matter, and by that means take benefit of 
this Act. 

Fleta rendzeth this Act in this manner ; De magnatibus & eorum balivis & 
aliis ( exceptis miniſtris regis, quibus ad hoc authoritas data «ft ) qui ad queri- 
moniam aliquorum, vel authoritate propria attachiant alios per bona ſua, qui per 
eandem poteſtatem & juriſdicttonem yentunt ad reſpondendum coram eis dz 
contraQibus , conventionibus, &. tranſgrefſion* extra corum poteſlatem & juril- 
diftionem, ub1 nihil tenent de cis, nec ſunt de libertate eorum aut juriſdiRtione ; 


Ratutum 


Fleta li. I. Ca, 42. 


Regiſt, 98, 


Fleta lib. 2. £42. 


x3 E.2.tit. Teſta. 
ment. f. 6. 
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ſatutum eſt, quod fi quis, de hu juſmodi convictus fuer”, reddat querenti damna in | 
Juplo, ac etiam grayiter amercietur. ' | SP 
— it is fo be obſerved that at the making of this oP. » If a' manhad. , wo wo, 7. 
b:onght an Action of Debt, Account, Detinue , o2 Covenant upon any con- ,, E.; bre, as. 
fract by ozigiriall Writ in the County of- Norff, he might have declaredofthe ,ce..c.nu5 
contract in Suff. o2 any other County then where the o2iginall was b:ought-; fo2 6. 15 E. 4. 20. 
the rule was, that debitum & contraQus, &c. ſunt nullius loct, and every-duty , I Ba. li.7:f0c3.” 
is a duty in every County:but in caſeof account this diverſity is to be obſerved, *"*er5 Cue. 
- that in account againſt a receiver the Law was then as is afozeſatd, but if a 
man b2ought an Action of account againſt one as Bayly in one County,he could 
not charge him as bayliff ofa Pannoz in another County, foz that is locall. . | 
ut after this Ac it is pzovided by the Statute of 6 R.z, cap. 2, that in pleas - Reb wy 
of debf, 02 account, o2 ſuch like, as detinne, oz contract, it ſhall not be declared - ns act 
that the contract was made in_ any other County, then is contained tn the ozi- 
ginall Wrif. 23204: LW... $3424/+: 2/554 oh 
ut at the Common Law one that hath a particular juriſdiction tohold plea ; H. 6. zo. 
of debf, confrad,detinue, covenant, oz treſpaſſe within his Dannoz,oz the like, 
could nof hold plea of a debf, contrac, account, detinue, covenant, o2 freſpaſſe 
alledged to be made out of the Þannoz, #c- becauſe albeit if was trandlitozy,yet 
was if (being ſo alledged) not within his power o2 juriſdicton which he had 
by pzeſcription o2 by grant ; 'foz all pleas holden there muſt be infra _juriſdi- 
Aionem Curiz. . *© | Yam 4: | Wo | L 
As if a Lozd hath Pzobate of Teſtaments made within the pzecinc of his 2 R.;z. Teſtam.4; 
Panno2, he cannot pzove a Teſtament made out of the pzecin of his 21 H7. 12. 
Pannoz. . 17 E.4.c.2.1R.3, 


- ”-And likewiſe of the Court Pipowders of contracts, xc made out of the Fair {ceſs 2% 


o2 Parket. Ec fic de cxter1s, Dier. 3 Mar. 132, 

| | 133-7 E.4.19. 
: I3 E.4. 8.7 H.6. 
OE —— —— 18,19.13 H.7.19, 


CAP. XXXPTI. 

PY% ceo que avant ceux heures ne fuit unques reaſona- ricwmiib.z.c.46. 
ble aid' a faire leigne firz chivaler, ne a leigne. file 23,9914 

marier miſe en certein, ne quant ceo deveroit eftre priſe, ne Cuflumic yk 

quel heure, per quoy les uns leverent outragious aide, & wl.53; 54. 

plus coſt que ne ſembleit meſtier, doynt la people ſe ſentit 

greve : Purview eſt, que deſormes de fee de chivaler en-_ 

tier ſolement ſoient dones 20. s. & de 20.1. de terte tenus 

per ſocage 20. s. & de pluis, pluis, & de meins, meins,; ſo- 

lonque lafferant. Er que nul ne puiſſeleyertiel aide a faire 

ſon fits chivaler, tanque que ſon fits ſoit del age de xv. 

ans, nea ſa file marier tanquequeel ſoit del age de7. ans. Er 

de ceo ſerra fait mention en t briefe le Roy fourn', fur 

cco quant home le voile demander. Er fi aveigne que le 

pier, quant il avera ticl aide leve de les tenants, moruft 

avant quil eit ſa file marie, les Executors le pier ſoicat te- 


nus a la file, entant come le pier avera reſcen pur ceſt aide. 
Et 
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Ft files biensge pier ne ſuffiſent, ſon heire ſoit de ceo tenus 
a la fate. | . | 


| 45y the Common Law to every tenure by Knights ſervice, and ſocage,there . 

were thze& aides 'of money, called in Law auxilia, incident and implied, with- 

$ E-3efal x7: gut ſpectall reſervationoz mention, that is to ſay, relief when the heir was of 
40 3-33-97 faltage; aid pur faire fits chiyaliet, and atd pur file marier ; Now the firlt aid, 
viz. retief by reafon of a tenure-by Knights ſervice, was certain, becauſe he 

Mag, Chart. ca.2- was to pay it, if he were of the age of 21, years at the death of his anceffoz, as 
hath-been ſaid befoze, without regardof any circumſtance; and likewiſe the re. 

Vid.Inft. ſe&.227 liefof ai Heir in forage being of the age of 14. at the death of his anceſto2 was 
ever certain, viz. to double his rent. 35ut the aids pur faire fits chivalier, and pur 

file marier were incertainat the Common Law, foz that the Lozds many times 

would pzetend their eldeſt ſon, andeldeft daughter to be hopefull and fozward, 

 andtherefo:e would exac to great an aid, and befoze due time , whereas by the 

Law they ought to have reaſonable aids, and in reaſsnable time, which in a ſuit 

therefo2e ould be -determined by the Juſfices of that Court befoze. whom 

the ſuit vepenved. Now the Tenants found themſelves grieved in thzs 


things : | | 
' x, That the ſaidaivs were outragious and erceſſive, Ec exceflusin re quali- 
Lib. 11, fol. 44. bet jure reprobatur communi, ſo as theſe outragious and exceſſive aides were 
R. Gobdfreys caſe. agaiiill Law, whereof elſewhere you'may read at large. 
See before Cap. 2, - Mhe L02ds exaced thoſe fines at what time they pleaſed befoze reaſonable 
nj age apt foz the paiment of thoſe aides. = 
'..5» What he could not avoid the ſame but by ſuit in Law with his Lo2d, 
wherein he found by experience thoſe old verſes true ; 


Cum pare Inflari dubium, cum procere ftultum, 
wm puero pena, cum mulitre pudor. 


And our Act ſaith, Dont le people ſe ſentiſt greve, 

Theſe th2e miſchiefs are redzeCedby this A, and cerfainty the mother of 

quiet and concozd eſtabliſhed therein. 
1$E. 3.fol.16, But where it is ſaid that theſe aids are incidents, it is to be underſtod that 
46 8.3; 22, 47. they a6 incidents ſeparable, dither by ſpeciall wozds at the creation of the te- 
22 R.5. Avowr nare, -02 by diſcharge oz releaſe by ſpeciall wozds, oz ſpeciall rehearſal after 
9.147144, 0. ds. . | 
PROS Bot if the Lezvat the creafton of the tenure had reſerved fealty, and z. 
| marks per anmutc pro omnibus ſeryitys, exationibus & demandis quibnſcunque ; 03 
if the Lozd after the ſeigntozy created had releaſed to the Tenant, omnia ſer- 
vitia, exaftiones& demanda —_— (excepr' fidelitate 8 reddit” inj, mercarum 
pet annutn) yet ſhouldthe Tenant pay relief, aid pur faire firs chiyalier , and 
ble purer , which is neceſſary to be known foz the underffanding of ancient 

deeds, 


_.-f Afaireleigne fits chiyalier.] Low, Grandfather 
Britcon LA b, and two ſons, the Father dieth, the Lo2d ſhall nof have aid foz hs ow 
r- .5,51- . ehild, kdz he is net his eldelt fon, much lefſe ſhall he þave aid foz his etver 
cehearſall of this Uzdther, 02 his'elveT conſin and heir: but if a man hath iNue two ſons, and the | 
AR iris ſaid, * eldell die in the Fathers life without iNue, he ſhall have aid ſoz the ſecond ſon, 
Primogenito filio —_— now eldeſt, and the Dtatute ſaith elveft ſon, and not fir-bozn ; yet the 
& primogenite cif grounded upon this Statute is ad Pp ogcnitum filium ſium maritandum, 


Regiſt,ubi ſupra. _ _ is 2 hall not then living. But 1 the Lo2d had received atd fo2 his el- 
, 


not have aid again foz the ſecond, fo2 unicum auxitium, one aid 
ts ondly duo to one and the ſame Lopd, to make his eldeſt fon a Knight ; Non 
pra pac, uno {Kenements eidem domino plura- dare auxilia ad filium funm 
milicem faciend, | 


If 
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If the Lo2d hath iſſue two ſons, the eldeſf ſo-hath iCue a daughter and di- Mirror ca.r. $ 35 
eth, the Loz2d ſhall not have aid to make his fecond ſon a Knight, foz the ſes Ficra ubi ſupra, 
cond ſon is not. his heir apparent (and in this'caſe he ought to be his heir appa- ** + 5: 57+ 
rent) fozat this time the ſtate of all lands was fe-limple, and the lands of the 
Lo2d ſhould deſcend to the daughter, and therefoze the Law would nob have the 
dignity of chivalry to be apparelled with poverty, and in reſpect thereof the ſon 
to be Knighted was-fo be heir apparent. And this agreth with the letter and 
meaning of this Act, A faire ſon eigne fits chivalier, who by common infendment 
is heir apparent. \ 
If the eldeſt ſon be made a Knight befoze the age of fiffen, the Lo2d can 
have no aid, becauſe the wozds be A faire leigne firs chiyalier ; and none was ever 
due fo the Lo2d. | 
If the Ko2v hath iCue baffard eigne, and mulier puiſne, he ſh1ll not have aid 
to make the baſtard a Knight,foz he is nbt in judgement of Law accounted his 
fon, but he ſhall have it foz the mulier puiſne. | 
Jt was holden in ancient time, that the Lo2d could not demand 2td pur faire Vide cap. 16, 
fies chivalier, unleſſe he himſelf were a Knight, ne filius antecederer patri : But 
Knights in ancient time grew ſo ſcarce, as Eſquires that were of ability fo be 
Knights,nof only in this caſe, but in many other,ſupplied the place of Knights; 
Sufficiens honor eſt hominiz qui dignus honore'clt. 
Pereby it appeareth that by the policy of the Law, the cldeft ſon of a Knight 
was not only trained up jn his tender years in learning and knowledge of li- 
brral arts ts adozn the mind, but when he came to convenient years, did foz 
the defence of the Realm learn and exerciſe the deds of Arms and chivalry, 
one he might be able to ſerve his Country both in time of peace, and of 
arre, 


q Ne a leigne file marler. ] 1By this the policy of the Law ap- See 35 H.6. 464 
peareth, that the eldeſt daughter might be timely pzeferred in mariage, foz - N.Bfol.82.c.4 
thereby come ffrength and god alliance fo the Family, and both theſe are given GR 
by Law without any ſpectal reſervation; and the obſervation of the ancients 
was, That marry the eldeff daughter well, and all the reft will be pzeferred 
the better ; and to that end atd.was granted foz the eldeſt daughter, 


_ T Ourragious aide;] Tenant peraral tall be contributapy tothe yes tor 6. 
FA fo2 the mariage of the Kings daughter. ©c& fo2z this wozd befoze Northampt. 
ap. 3I, | 


© De feede chivalier entier ſolement ſoient done 20. s.7] Meg Chure, ca.z; 


Yere it is to be obſerved (as if hath ben noted) that relief is the fourth part 

of a Knights foe being then 20.1, 1s 5.1. and atd pur faire firs chiyalier, 02 

# r marier, is the twentieth part of a Unights fee, viz, 20, s. limited by 
ts >, 


T Etde 20,1. de terre tenus per ſocage.] This ſumme is ſet Se more hereof 
down becauſe the value of a Knights f& was then 20, 1, (which thin was ſuf, '* *Þ* Commene 


ficient to maintain the vignity of Knighthod) and ſo the Statute maketh 57,4200 be 
them equal in value; the King was not bound by this Sfatute; but he might De milicibus. * 
fake ſuch relief, and at ſuch time as was due by the Common L aw, | 

ut the Statute of 2 5 E. 3. doth aſſeſſe the aids at ſuch a rate as this Statute 25 E-3. cap.10. 
doth, and that Act doth well expound this Statute, that none ſhall pay theſe Ror. Parliam. 
atds but the Tenants of the land holding the ſame immediately in demeſn *9 £-3-24-16- 
Without any meſn. | 6 H.z. Avowry 

Fo2 meſn Lo2vs ought to pay ns aid implied in theſe wozds of giix *42;5-2-5- 83k 
Act, De fee de chiyalier, 8& de 20.1, terre, and if the Tenant perayaile by Ave 46s, M 
Knights ſervice goeth with his Lo2d, xc. he diſchargeth all the meſn Lo20s, ro H.6.Aunc' de- 


Note theſe wozds, De fee de chiyalier, doth exclude grand ſerjeanty, foz he meſnert.Ror.Par, 
Y h that ? H.6. nu. 15. 
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that holdeth by that tenure ſhall pay no aid to the Lo2d either. fo make his 


ſon a Knight, 62 tomarry his daughter , foz by this Ac it appeareth, that none 
ſhall pay any aid buf Tenants by Knights ſervice, oz Tenant in ſocage, and 


no other tenure. , 
r E.2, Sa.d @ Tanquele fits ſoit del agede 15. ans.) Note no man ſhall 
Re be compelled to take Knighthod upon yim until he be 21, years old, andhave 


ſufficient land foz maintenance of that degree, yet af the age of fiff&en years 
he may begin to learn ſome things that belong to Chivalry, but it is god 
fo2 the Lozd to make what ſped he can after that age to recover the aid either 
by the Writ De auxilio ad filium ſaum militem faciend', o2 by diffrefſe; foz if 
the ſon die, the Lo2d loſeth the aid, fo2 that by his death the final cauſe cea- 
ſeth, and ſo likewiſe if the Father dieth, the aid is loſt, foz that the buty 
-Fura naturalis. and remedy is onely given to the Father, who tn reſpec of nature hath the 
_ By. Wardſhip of his eldeft ſon, and as a natural Father is to pzovive fo2 his 
C704 advancement ; and ſv as a Father by the Law of nature is bound to p:ovide 
1 E.z. fol.19, a competent mariage fo2 his daughter, which are therefoze- perſonal to the 
33 H.6. 57. Father : And ſo note the diverſity between relief, which is abſolutely dne fo 
the Lo2d in reſpec of the ſeigniozy meerly, and theſe atds which arc not ab- 
ſolutely due to the Lo2d, buf foz the perfozmance of a duty of nature. 


T Tanque el (s. la. file) ſoit de 7. ans.] 3n' ancient tims 
Gentlemen of god houſes, fo2 knitting themſelves m greater bonds of amity 
and alliance, maried their childzen very young, which the Law doth ſem to 
favour, foz that it giveth her Dower, if the be of the age of nine years at the 
death of her husband, whereof J have known ſome to have p2oſpered well, but 
moze that have p2oved unfoztunace. 


T Et moruſt avant que il avoit fa file marie.} were our 
N.B.8:.i Adgiveth onely remedy to the daughter, and maketh no mention of the ſon in 
$3.2. that caſe, and yet the ſon ſhall have the ſame remedy againff the Erecutozs, 
that the daughter ſhall have, being in zquali jure. | 
Hil.g E.z, fol.62z Tenant fo2 life, o2 Tenant in Dower ſhall not. have aid pur file marier, ou 
63.in libro meo, pur faire fits chiyalier, but the very Lo2d, to whom by poſſibility they might in- 
Phil. Leureynes herit, and whom the Lo2d by nature ts bound to pzeferre ; but- Tenant fo; 
caſe, life, xc. ſhall have Eſcuage, Ward, Pariage, and Relief, | 
3 E. 3. Debt 156, If the Father receive the aid, andafter the ſon is Knighted, o2 the daughter 
maried in the life of the Father, neither ſon no2 daughter ſhall have remedy fo; 
the aid, foz the end of the Law is perfozmed. But by the whole context of this 
Act it appearcth, that ſmall poztions pzeferred in mariage the d{4ughters of god 
Families, when vertue and god blood was moze eſteemed then great poz- 
tions, 


T Les Executors ſon pier ſont tenus al file.) gpote, the #:- 
ther himſelf hath time to make his eldeſt ſon a Knight after his age of r 5+ and 
to marry his daughter after her age of 7. years at any time during his life, and 
therefoze though the Father receive the aids, yet have they no remedy againff 
him, but to depend upon his paternal care, and their remedy is againſt the 
Exrecutozs, 02 Adminiltratozs of the Father, if they be not pzeferred in his life 
time, as it appeareth by this Ac. 


T Er 1 les biens le pier ne ſuffiſent, ſon heire de ceo 


ſoit tenus a le file, And here it is to be obſerved, that if the perſo- 
nal eRate of the Lo2d be ſufficient to pay the aid, the heir (who is to main- 
_ the ffate and countenance of his Father) is not to be charged there- 

ig In 


F, 
& 
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\ Inan Action of debt bzonght by the eldeft daughter againſt the heir foz an 
C. s. which the Father received of his Tenants foz reaſonable aidto marry her, 
and that ſhe was not married in his life time, ec. and in her declaration made 
no mention that the Erecutozs had no aſſets, and yet the count was ruled to 
be gavd, foz that is the o2dinary count in an Action of debt, which the Dtatuts 
giveth, and if the Erecutoz2s have aſſets, the heir ſhall plead it in barrs. 

Although the Statute be, that his heir ſhall be-bound fo the daughter, it ts 
underftod, that he ſhall be bound, if he hath aſſets in f&-ſimple by deſcent from 
is Father. 
: The daughter ſhall nof recover part again} the Erecutozs, and the reſidue 
againſt the heir, but either all againſt the Erecutozs, oz all againft the heir, as 
theſe wo2ds doe p2ove. | 
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3 E.3- Dcbr 157+ 


The eldeſt ſon mull have his remedy onely againff the Erecntozr, foz he EN, . ubj ogra: 


himſelf 1s hetr. 

And theſe aids appear by the Mirror tobe bery ancient, o2dained by King 
Alfred, and other ancient Kings, foz he ſaith, Er que Eſcuage, Reliefe & Aides, ſe 
fiſſent per les Tenants a lour Seigniours de lour heritage reliever, les heires les Seigni- 
ours faire chiyaliers, & de lour cigneſles files marier. It is to be obſerved how mos 
derate the aids be by fozce of this Act, and therefoze if 1s fo be colleced that the 
fes of the Yeralds were then (and yet onght to be) moderate alſo, 


CAP. XXX/II. 


Urview eſt & accorde enſement, que h home ſoit attaint 
P de difleifin fait en temps le Roy que ore eſt, oveſ. 
que robbery, de aſcun maner de chattel, ou de moveable, 
& loit trove vers luy per recogniſance de Aſſiſe de No- 
vel difſeifin, le judgement ſoit riel, que le plaintife reco- 
vera fa ſciſin & les damages, auxibien de chattel & de 
moveable avantdits, comede ſoile. Er le diflcifor foitrente, 
le quel que il ſoit preſent ou non, iſfint que [fil ſoit pre- 
ſent} primes ſoit agard ala priſon. Et per meſme le maner 
loit fair de difleiſin fair a force & armes, tout ne face home 
robbery. 


This Statute is made in affirmance of the Common Law, as appeareth by 
@iginal Writs of Alſiſe, wherein the wszds be, Facias tencment' ilhrd refafiri 
de catallis quz in ipſo capta fuerunt, $& ipium tenementum curn cacallis efle in pace 
uſque ad primam afſiſam ; 'Wwhich Writ was at the Common Law” befoze 
_ Ms as it appeareth by Glanyill, and by Bratton Who wente befoze 

15 Att. 

And the Judges of the Aſſiſe ought to enquire ofthe ſame; fo2 if goods be ta- 
ken away by the diſCeiſoz, if is a diſeifin with fozce, and therefoze ex officio, the 
Judges ought to enquire thereof, 11 H.4.16,17, 


©. En temps le Roy que ore eſt,] pet this Ac being in affir; 
Yh 2 manee 
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mance of the Common Law doth extend to all times after,which the Judges in 
4E, 2. not obſerving, no2 remembzing the wozds ofthe Wait of Aſſiſe dented 
to enquire of the taking away of the gods. : 


q Oveſque robbery.) Yere [robbery] is taken tn a large ſenſe, foz 
a wzongful taking away of gods, as a w2ong doer and treſpaſſer, 


« De aſcun manner de chattel, ou de moveable, &c.] 


If a man be difſeiſed, and hath gods, which he haththereupon as Erecutoz oz 
Adminiftratoz,taken away, theſe are not accounted his gods within this Sta- 
tute, becauſe he hath themin aucer droic, fo the aſe of the dead. 

A man ſeiſed of land in the right of his wife, o2 joyntly with his wife, and 
is diſſeiſed, and his gods faken away ; in an Aſſiſe bzought by the husband and 
wife, he and his wife ſhall recover ſeiſin of the land, and he alone upon that 
o2iginal bzought by him and his wife ſhall have damages, which 1s wozthy of 
pbiervation. 

Ando if is, if two joynt-fenants be diſetſed, and the gods of one of them 
taken awap, both ſhill recover the land,x the one damages fo2 his gods ; Theſe 
be the only caſes that J remember in the Xaw,where one Demandant oz Plain- 
tife without any ſummons oz ſeverance ſhall have judgement alene in one ozi- 
ginal; fo2 regularly the judgement ought to be given acco2ding to the oziginal 
Writ ; As if the husband and wife bzing an Action of battery fo2 the beating 
of himſelf and his wife, the Writ ſhall abate, becauſe the wife cannot joyn foz 
the battery of her husband, and the husband cannot have judgement alone, be- 
cauſe his wife is joyned with him in the o2ziginal ; Er fic de ſimilibus, 

but the Aſſiſe is a ſpecial caſe, foz the Plaintife making his plainf fo 
be diſſeiſed of his free-hold in ſuch a Town with the appurtenances ge- 
nerally, yet ſhall he recover his gods, if the diſeilin be found with rob- 
bery of his gods, as the Statute ſpeaketh, and the gads are contained in 
the oziginal, and -nof in the plaint; And the Aſſiſe of Novel diffeifin was 
feſtinum remedium, and much fatoured in Law foz the relief of the diſſeiſee, 
both fo2 the regaining of his poſſeſſion of the land, and of his ſfock of cattle,any 
goods thereupon : therefoze where our Ac ſaith, that the Plaintife ſhall reco- 
ver his ſeilin, and his damages, as well fo2 the geds and movables afozeſaid, 
as foz the freehold, it is ſoto be underffwd reddendo fingula fingulis, accozding to 
that which hath-been cid. William Burcheſter, and Margaret his TWife were dif 
ſeiſed of theland which he held in the right of his wife, and diſpoſſeed of his 
gods, in an Aſſiſe bzought by the husband and wife, judgement was given 
fo them both, Damna- pro difſefina C.1, pro bonis C. marc' : in. a Writ of Erro2 
the judgement was reverſed foz the C. marks, becauſe the wife had nothing in 
them. 


© Eclediſleiſor ſoir rente.) and the didciſo2 thall be finev,which 


* ts alfo in affirmanceof the Common Law, foz a difſeiſin with taking away of 


M. 25 & 26 El. 
Co.Reg. in breve 
de Error, int? 
Bartler 8 Baxter 
in Af. de freſh- _ 
force in Ipſewich, 


gods is a diſſeilin with fozce, and therefoze finable. 
C Er per meſme le maner ſoit fair de difleifin fait a 


force & armes, tout ne face home robbery.) qe the writ of 
Alſiſe menttoneth not a dilſeiſin vi & armis, but the wo2ds thereof be Injuſtc & 
fine judicio difletfiyit, and therefoze if the Jurozs finde a diſſeiſin, and no fozce, 
the judgement ſhall be Jdeo in miſericordia, and not quod caplatur, but as it hath 
been ſaid, the Court ex officio ought to enquire of the fozce ; but if they doe nof, 
it is not erro2, as it hath been adjudged, 


Cap-35- IWeſtm. primer. 


CAP. XXXVIIL. 


Pp Ur ceoque aſcuns gentes de la terre doutent meins faux 
ſcrement faire, que faire ne duifſent, per que mults 
des gents ſont diſherices, & perdent lour droit: Purview 
eſt, que le Roy, de ſon office, deſormes donera Atraints 
ſur les enqueſts en plea de terre, ou de franktenement, ou 
de choſe que touche franktenement, quant il ſemblera que 


beſoigne ſoit, 


The miſchief befoze this Statute (Which was the firſt concerning Attainfs) Paſch. zz E.z. fo. 
was,that albeit(as the common opinion is)an Attaint did tie upon a falſe ver- $5- in libro mo. 
dic given-in a plea of land, yet the King many times would not grant it with- a6 ar m—_ 
out ſuit made to him, which turned the party grieved, net onely to great delay, __ chat"cas: 
but to extreme trouble,attendance, and charges, And the reaſon that made the of them ſhould be 
difference between the plea real, and the plea perſonal, was, thaf in the plea impleaded of no 
perſonal the parfy grieved had no other remedy, but the Attaint ; buf in the frecholdin at- ah 
plea real he had other remedy in an Action of higher nature, and foz that cauſg 0b & 4s: 
was not granted without difficulty, And ſome Judges held, that in a plea real ; 
an Attaint did not lie,and therefo2e this Act pzovideth that the King ſhall grant 
it * ex officio, that is, ex merito juſtitix, And this Act is holden to be in affir- * pe @n og; 
mance of the Common Law, whereof you ſhall read at large, Marlebr, cap. 14, ' 
And this is the common opinion agreeable with our olt bxks, as there you 
may reade. | | 

That perjury in Jurozs was puniſhed befoze this Ad, hath been ſufficiently 
p2oved already : Now the pzeamble of this Act giveth juſt occaſion to examine 
whether perjury alſo in witneſſes were puntſhible by the ancient Laws of 
England ; De pejerantibus-przterea ſtatutum eft , ut fi quis jusjurandutn yiolarit, Tar leges Edw, 

falſumye dixerit teftimonium, fides etin poſterum non habetur, verum is in ord Regis 48. 3. | 
lium adjudicator. os | | 

Si quis falſum juraſle convictus fuerit,ci poſtea non modo non creditor, yerumetiam 
ſacra et etiam prohibetor ſepultura. 7 Xe: | ſtani 67,25 

Si quis ſacra tenens pejerafſe conyictus fuerit, et manus przcidi:or, &c, kt, 

Vide inter leges W. Cong, fol: 125. b.. {<4 | —_ _ 24. 
 Andthe Mirror faith, Que ſelonque les ancient privileges, 8& uſages aſcunes ſe Lee 
font per perde del ponce, comeeſt de faux notaries,8 de ciflers de burſes de meyns que paines, POPU 
x1.d. & pluis que vj. d. que le Roy. R. 1. ſechaungea a 1a parte de oriel, afcums per 10 H.z. Coron. 
couper des langues, come ſoloit eftre de faux teſtmoines, | | 434» 
nd in the ſame Chapter treateth further of this matter, ſaying, Pcrjury eſt 6 
oraund peche, &c, whereof you may rvade there moze at large. Britton [aith, — wn Lt 
that it was puniſhable, and to be enquired of De ceux queux ſe- yoilont perjurer @ 1;þ, — 
ur lower, A Ee BraQ.1.4. fo.2 89, 
Flera deſcribeth perjury thus, Perjurium eſt mendacium cum juramento firma- 
tum ; and further ſaith, Et tribus modis committitur ; primo, cum quis (cit, vel 
putat aliquid falſum efle falſum, 8 jurat efſe yerum ; ſecundo, cum quis fallicur, & 
credit verum efle quod eſt falſum, & temere & indilcrete jurat ; tertio, fi quis credir 
falſum eſſe yerum, & jurat quod verum eſt, | x 
Where you may reade further of this matter, And cf ſome it is called, Cri- prag. fol,2g5- 
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mance of the Common Law doth extend to all times after, which the Judges in 
4E, 2. not obſerving, noz remembzing the wozds of the Wait of Aſſtſe dented 
to enquire of the taking away of the gaods. 


CT Oveſque robbery.) Pere [robbery] is taken tn a large ſenſe, foz 
a wzongful taking away of gods, as a w2ong doer and treſpaſſer. 


« De aſcun manner de chattel, ou de moveable, &c.] 
If a man be diſſeiſed, and hath gods, which he hath thereupon as Erecutoz oz 
Adminiftrato2,taken away, theſe are not accounted his gods within this Sta- 
tute, becauſe he hath themin auter droic, to the aſe of the dead. 

A man ſeiſed of land in the right of his wife, o2 joyntly with his wife, and 
is diſſeiſed, and his gods taken away ; in an Aſſiſe bzought by the husband and 
wife, he and his wife ſhall recover ſeiſin of the land, and he alone upon that 
o2iginal bzought by him and his wife ſhall have damages, which 1s wozthy of 
pbiervation. 

And ſo if is, if two joynt-fenants be diſſeiſed, andthe gods of one of them 
taken away, both ſhill recover the land,x the one damages fo2 his gods ; Theſe 
be the only caſes that J remember in the Law,where one Demandant oz Plain- 
tife without any ſummons oz ſeverance ſhall have judgement alene in one o2i- 
ginal; fo2 regularly the judgement onght to be gtven acco2ding to the oziginat 
Writ ; As if the husband and wife b2ing an Action of battery fo2 the beating 
of himſelf and his wife, the Writ ſhall abate, becauſe the wife cannof joyn foz 
the battery of her husband, and the husband cannot have judgement alone, be- 
cauſe his wife is joyned with him in the oziginal ; Er fic de fimilibus, 

1But the AMſiſe is a ſpecial caſe, foz the Plaintife making his plainf fg 
be difſeiſed of his fre-hold in ſuch a Town With the appurtenances ge- 
nerally, yet ſhall he recover his gods, if the diſſeiſin be found with rob- 
bery of his gods, as the Statute ſpeaketh, and the gads are contained in 
the oziginal, and not in the plaint; And the Aſſiſe of Noyel diffeifin was 
feſtinum remedium, and much fatoured in Law foz the relief of the diſſeiſce, 
both fo2 the regaining of his poſſeſſion of the land, and of his ffock of cattle,any 
gods thereupon : therefoze where our Ac ſaith, that the Plaintife ſhall reco- 
ver his ſeilin, aud his damages, as Well fo2 the gods and movables afo2eſaid, 
as foz the freehold, it is ſoto be underffwd reddendo fingula tingulis, accozding to 
that which hath-been (cd. William Burcheſter, and Marearert his Wife were dif 
ſetſed of the land w__y he held in the right of his wife, and diſpoſſeſſed of his 
gods, in an Aſſiſe bzought by the husband and wife, judgement was given 
foz them both, Damna pro difleſina C.1, pro bonis C. marc' : in a Writ of Erro2 
the judgement was reverſed foz the ©. marks, becauſe the wife had nothing in 
them. 


"@ Er lediſleiſor ſoit rente. ] And the difſcico2 ſh:ll be fined, which 


' ts alfo in affirmance of the Common Law, foz a difſeiſin with taking away of 


gods ts a diſſeiſin with fozce, and therefoze finable. 
T Er per meſme le maner ſoit fair de difſeiſin fait a 


force & armes, tout ne face home robbery.) note the wait of 
Aſſiſe menttoneth not a diſſetfin vi & armis, but the wozds thereof be Injuſtc & 
fine judicio difletfivir, and therefoze if the Jurozs finde a diſſeiſin, and no fozce, 
the judgement ſhall be Ideo in miſericordia, and not quod capiatur, but as it hath 
been ſaid, the Court ex officio ought to enquire of the fozce ; but if they doe not, 
it is not erro2, as if hath been adjudged. 
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CAP. XXXPSIIL 


P Ur ceoque aſcuns gentes de la terre doutent meins faux 
ſcrement faire, que faire ne duifſent, per que mults 
des gents ſont diſherices, & perdent lour droit: Purview 
eſt, que le Roy, de ſon office, deſormes donera Artaints 
ſur les enqueſts en plea de terre, ou de franktenement, ou 
de choſe que touche franktenement, quant il ſemblera que 


beſoigne {oit. 


The miſchief befo2e this Statute (Which was the firſt concerning Attainfs) Paſch. zz E.z. fo. 
was;that albeit(as the common pinion is)an Attaint did lie upon a falſe ver- $5- in libro mco. 
dict given-in a plea of land, yet the King many times would not grant it with- Le F: oy on 

ont ſuit made to him, which turned the party grieved, not onely to great delay, j,.2 4.47 —_ : 
but to extreme trouble,attendance, and charges, And the reaſon that made the of them ſhould be 
difference between the plea real, and the plea perſonal, was, that in the plea impleaded of no 
perſonal the party grieved had no other remedy, but the Attaint ; but in the frecholdin at= 
pleareal he had other remedy in an Action of higher nature, and fo2 that cauſy 2%6 &@ ate: 
was not granted without difficulty, And ſome Judges held. that in a plea real 
an Attaint did not lie,and thercfoze this Act pzovideth that the King ſhall grant 
it * ex officio, that is, ex merito juſtitix, And this Act ts holden to be in affir- * pe @n ogce; 
mance of the Common Law, whereof you ſhall readat large, Marlebr, cap. 14, 
And this is the common opinton agreeable with our olt bxks, as there you 
may reade, | 
That perjury in Jurozs was puniſhed befoze this Act, hath been ſuffictently 
p2oved already : Now the pzeamble of this Act giveth juſt occaſion to examine 
whether perjury alſo in witneſſes were puntſh.ible by the ancienf Laws of 
England ; De pejerantibus praterea ſtatutum eſt , ut fiquis jusjuranduw yiolarit , qqy leges Edw. 
falſumve dixerit teftimonium , fides eiin poſterum non haberur, verum isin ordi- Regis 48. 3. 
lium adjudicator. 

Si quis falſum juraſle convictus fuerit,ct poſtea non modo non creditor, yerumetiam , 
facra et etlam proſubetor ſepultura. ; DEEP ne 5 Ethels 

Si quis ſacra tenens pejerafſe conyictus fuertt, et manus przcidtor, &c, WA peg 

Videinter leges W. Conq, fol. 125. b. a *.qpiy _ 
 Andthe Mirror ſaith, Que ſelonque les ancient priyileges, & uſages aſcunes ſe \. 
font per perde del ponce, come eſt de faux notaries,8 de cifſers de burſes de meyns que berg cap.4. de 
x1).d. & pluis que v}. d, que le Roy R. 1, ſe chaungea a la parte de oriel, aſcuns per 16 H.z. Coron, 
couper des langues, come ſoloit eftre de faux teſtmoines, 434» 
nd in the ſame Chapter freateth further of this matfer, ſaying, Pzrjury eſt ___ 
oraund peche, &c. Whereof you may reade there moze at large. Briton ſaith, p19 {9-38. 
that it was puniſhable, and to be enquired of De ceux qucux ſe yoilont perjurer g 1;þ, > 
ur lower, BraR.1.4. fo.2 89. 

Fleta deſcribeth perjury thus, Perjurium eft mendacium cum juramento firma- 
tum z and further ſaith, Et cribus modis commuttitur ; primo, cum quis cit, vel 
purat aliquid falſum eſſe falſum, 8 jurat efſe verum ; ſecundo, cum quis fallicur, & 
credit verum eſſe quod eſt falſum, & temere & indiſcrete jurat ; tertio, fi quis credir 
falſum eſſe yerum, & jurat quod verum eſt, | 

Where you may reade further of this matter, And ef ſome it is called, Cri- rag. fol,2g2 
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mance of the Common Law doth extend to all times after,which the Judges in 
4E, 2. not obſerving, noz remembzing the wozds ofthe Wa2it of Aſſiſe dented 
toenquire of the taking away of the gods. 


q Oveſque robbery a Yere [robbery] is taken tn a large ſenſe, foz 
a wzongful taking away of goods, as a wzong doer and treſpaſſer. 


© De aſcun manner de chattel, ou de moveable, &c.)} 


Jf a man be diſſeiſed, and hath goods, Which he hath thereupon as Erecutoz oz 
Adminiftratoz,taken away, theſe are not accounted his gods within this Sta- 
tute, becauſe he hath them in aucer droic, fo the nſe of the dead. 

A man ſeiſed of land in the right of his wife, o2 joyntly with his wife, and 
is diſeiſed, and his gods taken away ; in an Aſſiſe bzought by the husband and 
wife, he and his wife ſhall recover ſeiſin of the land, and he alone upon that 
o2iginal bzought by him and his wife ſhall have damages, which 1s wozthy of 
obiervation. . 

And ſo if is, if two joynt-fenants be difſeiſed, and the gods of one of them 
taken away, both ſhill recover the land,x the one damages fo2 his gods : Theſe 
be the only caſes that J remember in the Law,where one Demandant oz Plain- 
tife without any ſummons oz ſeverance ſhall have judgement alcne in one ozi- 
ginal; foz regularly the judgement ought to be gtven acco2ding to the oziginat 
Writ ; As if the husband and wife bzing an Action of battery foz the beating 
of himſelfand his wife, the Writ ſhall abate, becauſe the wife cannot joyn foz 
the battery of her husband, and the husband cannot have judgement alone, be- 
cauſe his wife is foyned with him in the oziginal ; Er fic de ſimilibus, 

But the Aſſiſe is a ſpecial caſe, foz the Plaintife making his plainf 9 
be diſſeiſed of his fre-hold in ſuch a Town with the appurtenances ge- 
nerally, yet ſhall he recover his gods, if the diſeilin be found with rob- 
bery of his gods, as the Statute ſpeaketh, and the gods are contained in 
the oziginal, and not in the plaint; And the Aſſiſe of Noyel diffeiſin was 
feſtinum remedium, and much favoured in Law foz the relief of the diſſeiſc, 
both fo2 the regaining of his poſſeſſion of the land, and of his ffock of cattle,any 
gods thereupon : therefoze where our Ac ſaith, that the Plaintife ſhall reco- 
ver his ſeilin, and his damages, as well fo2 the geods and movables afozeſaio, 
as foz the freehold, it is ſo to be underficd reddendo fingula fingulis, accoding to 
that which hath-been (id. William Burcheſter, and Margaret his Wife were dif 
ſeiſed of the land Which he held in the right of his wife, and diſpofſeſſed of his 
guds, in an Aſſiſe bzought by the husband and:wife, judgement wag given 
foz them both, Damna pro difſefina C.1. pro bonis C. marc' : in; a Writ of Erro2 
the judgement was reverſed foz the C, marks, becauſe the wife had nothing in 
them. | | 


"© Erlediſleiſor ſoit rente.] agnd the diſſciſo2 ſhall be fined, which 


* ts alfo in affirmance oof the Common Law, foz a difſeiſin with taking away of 


gods fs a diſſeilin with fozce, and therefoze finable. 
T Er per meſme le maner ſoit fair de difſeiſin fait a 


force & armes, tout ne face home robbery.) pate the writ of 
Alſiſe mentioneth not a diſeifin vi & armis, but the wozds thereof be Injuſte & 
fine judicio difletfiyir, and therefoze if the Jurozs finde a diſeiſin, and no fozce, 
the judgement ſhall be Ideo in muſericordia, andnot quod caplatur, but as it hath 
ben ſaid, the Court ex officio ought to enquire of the fozce ; but if they doe nof, 
it is not erro2, as if hath been adjudged, 
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CAP. XXXPIIL. 


Ur ceoque aſcuns gentes de la terre doutent meins faux 
ſeremenc faire, que faire ne duifſent, per que mults 
des gents ſont diſherites, & perdent lour droit: Purview 
eſt, que le Roy, de ſon office, deſormes donera Acraints 
ſur les enqueſts en plea de terre, ou de franktenement, ou 
de choſe que touche franktenement, quant il ſemblera que 


beſoigne ſoit, 


The miſchief befoze this Statute (Which was the firſt concerning Attainfs) Paſch. z2 E,3. fo. 
was,that albeit(as the common opinion is)an Attaint did tie upon a falſe ver- $5 in libro meo. 
dic giver-in aplea of land, yet the King many times would not grant it with- = 3Ergnred _ 
out ſuif made to him, which turned the party grieved, not onely to great delay, bans, that none 
but fo extreme trouble,attenvance, and charges. And the reaſon that made the of them ſhould be 
difference between the plea real, and the plea perſonal, was, thaf in the plea impleaded of no 
perſonal the party grieved had no other remedy, but the Attaint ; but in the freeholdin at= 
pleareal he had other remedy in an Action of higher nature, and fo2 that cauſe -49-yah & alice 
was not grantep without difficulty. And ſome Judges held. that in a plea real : 

an Attaint did not lie,and therefoze this Act p2ovideth that the King ſhall grant 

it * ex officio, that is, ex merito juftitix, And this Att is holden to be in affir- * ne@n oe: 
mance of the Common Law, whereof you ſhall readat large, Marlebr.cap. 14. | 
gnd this tis the common opinton agreeable with our olt bxks, as there you 
may reade., | | 
That perjury in Jurozs was puniſhed befoze this Act, hath been ſufficiently 
p2oved already : Now the pzeamble of this Act giveth juſt occaſion to examine 
whether perjury alſo in witneſſes were puntſhible by the ancient Laws of 
England ; De pejerantibus/przterea ſtatutum eft , ut fi quis. jusjurandum violarit, 7ae leges Edw, 
falſumye dixerit teftimonium , fides ein poſterum non haberur, verum isin' ordz- Regis 48. 3. 
lium adjudicator. i | 

Si quis falſum juraſle conviCtus fueric,ci poſtea non modo non creditor, yerumetiam 


Matlcb. cap.14. 


Inter leges Ethels 


ſacra et etlam prohubetor ſepultura, | I 377 ſtani 67,35 
Si quis ſacra tenens pejeraſſe conyictus fuerit, et manus przcidi:or, &c, Inter leges Ca 
Vide inter leges W. Cong, fol; 12 $. b. | nuti 113.34. 


 Andthe Mirror faith, Que ſelonque les ancient privileges, & uſages aſcunes ſe  OSLSRO 
font per perde del ponce, come eſt de faux notaries,8 de cifſers de burſes de meyns que paines; NY 
x1.d. & pluis que vj. d; que le Roy R. 1. ſechaungea a la parte de oriel, aſcims per 10 H.3. Coron. 
couper des langues, come ſolott eftre de faux teftmoines, _ - | 434» 
nd in the ſame Chapter treateth further of this matter, ſaying, Pcrjury eſt La 
oraund peche, &c, Whereof pou may reade there moze at large. Britton Taith, oy 4 
that it was puniſhable, and to be enquired of De ceux queux ſe- yoilont perjurer @1þ. 2, cap.z, 
ur lower, N | { BraQ.1.4. fo.2 89; 
Flera deſcribeth perjury thus, Perjurium eſt mendacium cum juramento firma- 
tum ; and further ſaith, Er cribus modis committitur ; primo, cum quis it, yel 
purat aliquid falſum efle falſum, 8 jurat eſſe verur ; ſecundo, cum quis fallicur, & 
credit verum eſſe quod eſt falſum, & temere & indilcrete jurat ; tertio, fi quis credir 
falſum eſſe yerum, & jurat quod verum eft. | | x 
Where you may reade further of this matter. And cf ſome it'is called, Cri- a6. fol,zg3- 
men lzſz conſcientiz, 


Thomas 


238. 


Hil.8 E.1. in 
Communi Baac, 
Ror.3s. Eflex. 
John of Humiing- 
fields Caſe, 


Mich. 5 E 1.in 
Banco Rot.63. 
Midd, 


Weſtm. primer. Cap.39. 
Thomas Vigras and two others were found guilty, ec. of perjury. 
18 E.3.53, Dnce fo2\wozn, and ever fozlozn. 
7 8.6.25. Perjury puniſhed. . 
Vide the Statutes of 3 H.7.cap.t. 14 H.7.cap.25. 32 H.8.cap.g. 5 Eliz, 
Upon all that which hath ben ſaid touching this point, you may obſerve how 
mild the late Laws have ben in puniſhing of perjury in reſpect of the ancient, 
wherein J have ben the longer, foz that ſome have given out,that perjury was 
not puniſhed by the ancient Laws of England, wherein there ſhould have been 
a great defect, and an enconragement to 1ll diſpoſed men, if Jurozs ſhould by 
the Common Law have ben-puntthed foz perfary, and witneſſes, which are 
great motives tothem of giving their verdict, ſhonld be perjured, and not be 
puniſhed. 


7 Quant il ſemble que beſoigne ſoir.] we ; E.:. which was 
within two years after this Ac, an Aftaint was bzought upon a falſe verdic 
given in Afiſe befoze Juſfices in Cyze befoze the making of this Dfatnte ; 
And the Reco2d ſaith,Quod non eſt intentio Domini Regis, nec exticic tempore con- 
feRionis ſaruti przdicti, quod breye de ArtinEtu trankirer ſuper hujuſmodi inquiſitio- 
nibus ante ſtatutum captis, prour Johannes de Lover recordatur, ind poſt ftaturum 
conceſs* Confideratum eſt quod querens nihil capiac per breve,8c. And this was the 


- Law taken then by colour of theſe wozds; but others hold, that theſe wozds 


1. Inſt, ſeR,170. - 


are nat to be ſo taken foz the reaſon afozeſaid, foz fhat the party grieved in this 


plea real had remedy in an Action of higher nature ; but later Statutes quoted 
fbze in the margent have cleared this point. 


Er 


CHAP. XA AXXS4E 


T pur ceo que le temps eſt mult paſſe puis que les 

briefes deſouth noſmes fuerent auterfoirs limittes : Pur- 
view eſt, que en count countant de deſcent en briefe de 
Droit, nul ne ſoit ci ofe de counter de la ſeifin fon anc” 
de plus longe ſeifin que de temps le Roy R. Uncle le Roy 
Henry, pier le Roy que ore eſt. Er que le briefe de Novel 
diſſeiſm, & de purparty, que eſt appelle Nyper obiit, eyenr le 
terme puis le primer paſlage le Roy Henry, pier le Roy, 
que ore eſt in Gaſcoine, mes nemy avant, Er les bricfes de 
Mortdanc', de Colinage, de Ayle, de Eatre, & briefede 
Neifrie, ciant le terme del coronement meſine le roy Hen- 
ry, & nemy avant,. Mes que touts les briefes ore a per 
meſine purchaſes, ou a purchaſer, entour cy \& (la feaſt} 
S. John en un an, ſoient pledes de temps que avant ſolent 


eltre pleades, 


q De temps le roy R.] That is by conſtruction from the firſt 
uy of the reign of King Richard the firſt, and ſo hath i been reſalted in Par- 

tamentf. 
This 


Cap.4%. Weſt. primet: 
. This Act doth limit within what time the ſeifin Gall-he in a Writ-of 3 
ob conncion the timesf we ripti is faken thi ;Fime, "_— 


_ © Puisle premier paſſage le roy Henry,Q&c. in Gaſcoine:] 
That was in anno /5 H,3 11 : E & 


| tun {£1 11S, 29:27 ADJ {Io 0 
-: © Del Coron Fac melmels oy. Henty.] H.4. was crows 
ned 23 Oobris, Apno Dom.1 217. & Regni ſui primq;z but others ſay he was 
crowned 36 Jud, Anho Reoni ſu1 primo, þ ©" Re "OO SOFTER 

-- This King!was crowned again in.anno 5:0C his rethn;vat this Act intevideth 
his firſt Cozonation. oo fe! [4 
: Thele limifations are alfered by the Statute of 32H.8. as you may-reade 


. 


Cr 
te et (OR 


Ver. Mag. Chart. 
144. 


befoze in the expoſition upon the Statate of Mercon'cap. 8. Dw the firtt part of * 


the Inſtiuues, RR. 170, , ; panty 


, 8 3) 
. SS 


es 
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Þ Ur ceo que mults des gents font delayes de loyrgroit, 
L per fauxment voucher a, garranty: , Puryicw.eſt, queen 
briefes de poſl. rout adepeinaes come ca. bri fe de. Mort- 
daunc*, Coſinage, del Ayle, Nyper ;obiit, de Intruſion, & aus 
ters briefes ſemblables, per .les queux terres, ou tenemgats 
ſont demands, queux deyoient diſcender, reverter, remain- 
der, ou eſchier per Mortdanc', ou dauter, que file*tenant 
vouche a garrant', & le demandant luy counterpled*, 8& 
voile averrer per affiſe, ou per pays, ou. eg auter maner, 
ficome le court le roy agarde, que le tenant ou ſon  aunc' 
que heirt il eſt, fuir le primer que cntra' apres Ia mort 
celuy de que ſcifin il demand, ſoit le averrement del de- 
mandant reſceye, 11 le tenant le voile attender, &' finon, 
ſoit bote ouſter le auter reſpons fil neit ſon garrantor en 
preſent, que luy voile garranter de ſon gree; & maintai- 
nant enter en reſpons, ſalve al demandant. ſes exceptions 
enconter luy, {il voile voucher ouſter, come il ayoit avant; 
enconter le primer tenant. De recheffe en tovits maners 
des briefes Dentre, queux font mention des degrees : Pur- 
view [eſt] que nul deſormes vouche hors de 1a ſine "FC 
auters briefes Dentrie, ou nul mention eſt fait de degrees; 
les queux briefes ne ſont ſuftenug, forſque la ou les avant- 
dits briefes de degrees ne potent giſer ne lieu tener. Fr en 
briefe de Droit purview eſt; que fi le tenant vouche a 
parranty, & le demandani le voile counterpleder, & ſoit 


prift 


& 4 


240 


13 E.t. couriter- 
plea de voucher, 
118. 16 E.2, ibid, 
110, 8 E.z. 61. 


22 H.6.40. per 
Markham. 


Inſtir, ſe&.143. 
Glany.l.x3.ca.g, 
10. & alibi (xpe, 
BraR.l.y. fo.380. 
Britton c.35. 
Flera lib, 


Weſtm: primer . Cap.40. 
priſt de averrer -peripays, que celuy. que eſt vouche a gar. 
ranty, [ne nul} de ſes anceſters ne unques avoient ſt cifin de la 
terte;oul del- tenement demiande,ne fee;nefervice per la maine 
le tenant, ou [aſcun] de ſes aunceſters, puis le temips celuy 
de que ſeifin le demandant'counte jeſquies al temps que le 
briefe fuit purchaſe & plee move, per que il poi le te- 
nant. ou ſes aunceſtors aver feoffe: Adonques ſoit laverre- 
ment del demandant reſceiye, 1 le tenant le yoil atrender, 
& i non, ſoit le tenant bote ouſter a auter reſpons, {il neit 


fon garrantor en preſent, que luy voile garranter de ſon gree, 


& maintenant enter en reſpons, ſalve al demandant ſes ex- 
ceptions enconter luy, ſicome il avoir avant encounter le 
primer tenant. Ert layantdit exception cit lieu en briefe 
de Mortdaunceſtre, & en les guters briefes devant noſmes, 
auxibien come en þriefes queux touchent droit, Er i le 
cefrahit per cas cit chatter de garranty de auter hotne de ca 
choſe que ſoit oblige en nul des avantdirs caſes a le gar- 
rafty de ſon eigne degree, ſalve" luy foir ſon recoverer per 
briefe de Garratity de charter'de le Chauncellor le Roy, 
quant il le voudra purchaſer; mes que le plee ne ſoit pur 
cco delay. ty 


The miſchief befoze this Statute was, that every Tenant in a real Action 
was permitted to vouch any of the people, Hengh he oz any of his Ancelfozs 
had never any thing in the land whereofhe might enfeoff the Zenant oz any of 
his Anceftozs ; and again that Uowehee might voweh another in like man- 
ner, and upon every ſummons' ad Warrantizandum, there muſt be nine re- 
turns, xc. ſo as the delay was in manner infinite,and all upon falſe Uowchers: 
which matter being ſhewed in this Parliament, Fuic adviſe al Roy que ceft ley 
fuir malyets, fo it is a Barime in Law, that Lex dilationes ſemper exhorr; 
whereupon this Ac of Parliament foz remedy was made. : 


F Vouchee a gartanty.), Fo; this wozd{vouche] ſie Lic, 

Vide Glany, of this maſter . 

Vide BraRon, a Whole tractate of vowching fo Warranty, 

Vide Britton, a Chapter of the ſame. 

Flera ſaith, Sunt aurem nonnulli lites protrahere nitentes, minores falſo vocant 
ad Warrant”, 8 de quibus provyiſum eſt (ſumming up the pzincipal part of this 
Statute in few wozds) quod fi petens replicando offerat yerificare qued yocatus 
necaliquis anteceſſorum yocati nunquam fifnam habuit de re petita, feodum nec ſer- 
vittum per manus tenentis vel alicujus anteceſſoris ejus 4 tempore ejus ex cujus ſet- 
fina petit uſque ad tempus impetrationis breyis & placiti moti, per quod potuit ve- 
rificare tenentem yel ejus anteceſſ8res inde feoffatos fuifſe, admictatur yerificatio 
Illa fi tenens yoluit hoc expeRtre, alioquin ulterius reſpondere compellatur, falris 
ous talibus replicationibus, quales yerſus principalem tenentem obtineret : Et 
1 tenens chartam habuerit alicujus extranez perſonz qui ſe ad Warrantiam obli- 
oayerit, yel per anteceſſorem obligatus fuerir qui oratis warrantizare yoluerit, 

cunG 
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cunc comperit tenenti remedium per breye de Warrantia Chartz, ſed propterea 

non caplat placitum jam motum dilationem, = : FU Ee 
Jn ancient time it ſeemed range when the oziginall Przcipe was bzonght 70% 

agz.inft the Tenant of the land, that the Court upon that oziginall ſhould hold 

plea between the Tenant x the Uowchee, but it is moze range to make a que - 

ſtion of that,which hath received an ancient, continuall, # conffant allowance, $ £-3: 6. 

and the Uowchee cometh in in loco tenentis, and in judgement of Law is a 

Tenant to the Demandant, and cur Ac doth allow of true Uowchers, 

but pzovideth againft falſe Uowchers, as our Act ſpeaketh, foz delay only. 


i 


CT En briefes de poſleſsion.] 20 called, becauſe either the aunce- 
ſter,of whole ſeifin he demands,was in poſſeſſion the day he died, oz the deman- omg may, 
vant himſelf was in poſſeſſion, as Mortdaunc', Cofinage, Aiel, Nuper obiit, 5ongr ev 
Intrukon and other like Writs, as Beſaile, &C, | 46 E.3-2, by 
The diverſity between the Actions Aunceitrel droicurel, and the Adions Li.6.fo. 34,35,8c 
Aunceltrel poſlefiorie, you ſhall read af large in my Repozts in Markals Caſe, Markals Caſe, 
and is neceſſary to be obſerved foz the underſtanding of this Ac, whith maketh 


the ſame diſtinction of Actions. | 
8 E.3.57,61. 


@ Per les queux terres on tenements ſont demaundes.] ,,577 

Jn a Writ of Kight of Ward of Body and Land, the Defendant vows 22 E-3.6. 
ched,and the Plaintife counterpleaded the Uowcher by this firſt bzanch of this 5 Ec 3:29-33B-3 
Act,that the Defendant was the firſt that abate after the deathof his Tenant, © 10-83 
and the ſame continued fill the Tiowcher, and adjudged a.gwd.counterplea ; foz 
albeit it is named a Writ of Right, andſo in-letfer is out of this bzanch, vet 
is if in nature of a Writ of poſſeſſion, and the wozds are per mort daunceſter ou 
dauter, and though no lands o2 tenements be demanded, which regularly is in- 
tended of an eſtate offreehold, yet fhis caſe being within the ſame miſchief is 
taken within the remedy. | 

In dower the Tenant vowch T. Cofine & heire ; A. the Demandant ſaid that *=-3-31-22E.3.3 
her huſband died ſeiſed, and the Uowchee was the firff that abated; and a god " "wok <a * 
counterplea within theſe wozds, Autres bricfes ſembles, but that plea is not in : 
caſe of the heire. 


« Diſcender.)] A Formedon in the Deſcender is out of this bzanch, 4 —_— 
foz it isa Writ of Right in his nature, and not.a Writ of Poſſeſſion, and he *? *33% 
demandeth not the land of the ſeilin of his aunceſtoz, as the Statute ſpeaketh, 
but of the gift. 


T Reverter.] g Formedon in the Reverter is not within this bzanch : 
foz that it is a Writ of Right in his nature. ? 32 E.z.infra, f. 


T Remainder.) a Formedon in the Kemainder is not within this 4 oo 
baanch, foz 1t is no Writ of Poſſeſſion, but aWrit of Right inhis nature, and #*$.. 5: x, 
the Demandant doth not demand the land of the ſeiſin of his -auncefter, as the 74,75.in libro. 
Statute ſpeaketh, but by the Remainder. + meo. Lopinion 


del Court.al cog- 


qT Eſchier.] This is in the Englith tranflation turned to Eſcheafe, ;;j; —_ 
which ought not to be, but Eſchier fignifieth to fall,anda Writ of Eſcheat is not de vowcker. 82. 
within this baanch, foz that it ſoundeth in the Right, and Reyerter, Remainder, 4 E.3, 33.32 E.3 
02 Eſchier 1s fo be intended after the death of his auncefter, 02 Tenant foz life, count de row. 82. 
Tenant in Dower, oz by the Curteſte, | ; 
An Aſſiſe of Novel diſſcifin, andin Aſſiſe ofDarrein preſentment are within 


this bzanch,if the Tenant towch any named in the Writ,and the Demandant Fg penn 4 ; 


may counterplead the Uowcher,as well when the Tenant is pzeſent in Courf 
as when he is abſent, ; Ee EN ns 
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ay par pt CF Que le tenant ou ſon aunceſtor que heire il eſt fuit le 
this AQ, primicr que entra apres la mort celuy de que ſeifin i] de- 


46 E.3.2. 4E.3 Maund, ſoit laycrment del demaundant reſceive.] A, vieth ſeiſed 

Count. de Vot= {1 g& Babateth,anvniaketh a leaſe foz life,4 graunteth the reterſicn tc C.in fe, 

_—_ and dieth, C.gratinteth the reverfion toD. the heir of B, Tenant fo2 life 1s 1m- 

pleaded in'a UWrif of Colinage, and makes default after default, D. is re- 

ceivedand vowcheth to warrantyC.the Demandant ceunterplead the Uowcher, 

- fo2 that B. was the firſf that abated after the death of his aunccſtoz, cf whoſe 

ſeifin he makes his demand : and twoobjectons were made, that this counter 

plex was nof' within this Statute. x, That D. claimed the reverſion by pur: 

chaſe; and ſo B. was not his aunceffez within this Statute, foz he clainied nof 

the lartd as heire. 2, That this Statute ſpeaketh of the Zenint. which ruff 

be underſt@d of the Tenant foz life, who ts the Tenant tothe Pracipe in ded, 

av nof of the Lenant by receif, who is Tenant in Law : As tothe firff it was 

avfwered and refolved, That in as muchas the abatement is cenfeſſed, albeif 

thaf vibers fates be made, yet fo2 that D. is heir to the abafoz, andB. his aun- 

ceſter within the letter of the Statute, and Injuria per circuitum non tollitur, 

' and ſo within the meaning. But if the late of the abatoz2 had ben aLoided by a 

tifte' paramoinrf, ariv the heite of the abatoz had ben enfecffed, there the heire 

hav nof claimed nnder the abatement, and therefoze although he were within 
the letter of this A, yet had he ben ont ofthe meaning. 


40 AL 22, .T Aunceftre.] gnv where it is faid here auncefter, p:edeceſſoz is 
taken by equity ; foz Acts of Parktament made fo2 ſuppzeſſion of faiſhwd pza- 
_ fo2 delay, as theſe fatſe vouchers be, ſhall have a benigne interpze- | 

on. . ; 


T7 Tenant.) tothe ſecend, albeit Tenant by receit be tut Tenant in 

Law, yef is he in lieu of the. Tenant, and fo within this bzanch, foz otherwiſe 

the abatoz may make a leaſe foz life, and by his defanlt after default be re- 

; ceived, and ſo by covin betw&en them make this bzanch of none effec, which 

Hill, 9F.2.fol.63. ſhould be againſt reaſon, & in fraudem legis ; And Tenant in Law by War- 
io lib.meo,ca.Co- panty ig within this Ac, albeit he be not pzeſent in Court. 


fanage. 
. - [| 
T Primier que entra.} A, and B. doe abate to the uſe of B. the 
whole fate is in B. if B. infeoffe A. this coadjutoz is within this Ac, and yet 
be gained no fr&ehold, but this Statute ſaith, Le primer que enter, and though 
be enfred not at the firſt ſolie, yef is he within this Statute. 

Wat if the abatoz maketh a feofement in fee, and taketh back an effate to - 
him and a ftranger, and they both be impleaded in a Writ of Aiel, and vouch 
their feoffo2 fo2 the benefit of the ſtranger ( who is out of the Statute ) the 
HUowcher cannot be counterpleaded within this bzanch. 

But if the ſtranger releaſe to the abatoz, and he be impleaded, and vowch, 
this voucher may be counterpleaded by fo2ce of this bzanch, 


| T Er f1 non, ſoit bote ouſter al auter reſpons.) 

408. 3.16. Do as this clauſe giveth no benefit to the Tenant, unlefe he giveth over his 

"oy Uowcher, and then he ſhall be received to anſwer, but if he ſtand to his vow- 

cher, and demurre in Law upon the counterplea,and it be adjourned to another 

Term it is peremptozy to the Tenant in reſpec of the delay, in ſuch ſozt, as.if 

iſſue had been taken, anda triall had : By theſe wozds [Soir bote a auter reſpons] 

49 E. 3.14 Br.cic. Be may as well vowch as plead in chief. . Note the wozds be, Soir bote a autes 
Sant youck5 reſpons, & »e 4it en «hrefe, ſ0as any anſwer ſufficeth, and therefoze the vowche 

may plead utlawry in the Plaintife in an Action of Debt, after the laſf con- 

z1E.454 tinnance, . 
251 
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 4But if the counterplea be adjudged fo2 the demandant in the ſame ferm, he 22 H.6.40. r1.H3 

may pleadin bar, but he cannof vouch, 4: $5.65 E. 3. 16+ 
A demnrrer in Law upon a Uoucher adjourned to another term is peremp- '**7* 

tozy ; fo2 the demurrer 1s in lieu ofan anſwer , otherwiſe in caſe of counters 

plea the ſame term, as hath ben ſaid, 


1 ; Nil. 9E. 4. fol: 
« Sil neir ſon garrantor en preſent,queluy voill e garrant” Fil, 9. z.fo. 


deſon greec, &Cc. ] Jn a Wait of Right of Ward, the Defendant vouch, deer 
and fo2 that the Uouche was pzeſent in Court, and entred info Warranty, the Cn 


Plaintife could nof countferplead. 116. See rhe ſta- 


q Des rechiefe in touts maners des briefes des entries ty... 


queux font mention des degrees : purview eſt que nul deſor- -;,, Ms 


mes youchera hors del lien.] a piteiſo: makes leaſe foz life,. the O— 
Remainder in fee, the Dilſeiſ@ bzingsa Wait of Entry ſur dideifin in the Per ;; 7.5 9 Ez: 
againft the Lefſce, who makes default after default ; he in the Kemainder is 1s. ſimile. 
received, he ſhall vouch out of the line, becauſe he is not within the degrees 
mentioned in the Wait. 
And there 1s no ſuch miſchief in fhis caſe, is ſhould follow, if the Law were 
ſo taken in the firſt bzanch , as befoze it appeareth, | 
But of the Uouche , in caſe of the Per & Cui, Fleta ſaith, Fiat yocatio de Flera. li. 5. ca.39: 
perſona in perfonam, & de warranto 1n warrantum de perſonis in breyi nominatis 
uſque ad ipſum difſeificorem; and the reaſon may be, becauſe it appeareth, that the 
Uouche is within the degrees mentioned in the Wait : and the wozds of the 
Statute are general , Nul youchera hors de lien ; tn which wo2ds, the Ulonche 
is included. Laſtly, , if had been fo liffle purpoſe, fo reſfrain the Tenant 
in the Per, and fo let the Uouchee in the Cut at large ; ſoas this bzanch hath 
(as you ſ&) his ſpectal reaſon, | 
If a Wait of Entry in the Per be bought againſt the huſbandand wife, 
and upon the default of the huſband the wife 1s received, the ſhall not vouch 
ont of the line, becauſe ſhe 1s party to the Wait, 
So it 1s,"if a W2it of Entry in the Per be b:ought againff the Tenant foz 
life , and he p2ay in ayd of him in the reverſion, and he jon in ayd, he muſt 
jopn in plea with the Tenant , and therefoze ſhall not vouch out of the 
degrees. : 


< Hors del lien.) Lie is p2operly the binding of the Uouche by 
ſo:ce of the Warranty ; foz the Uouchee ſaith, Que ayes a yous a lier a garranty; 
and then the Tenant ſheweth the Lien, that is,the Deed oz Fine, xc. that bind- 
eth him to Warranty : here it 1s taken fo2 the Degrees; of which you have 
heard bcfoze , in the erpoſition of the laſt Chapter of Marlebridoe, 

In a wait of Entry in the Per and Cui againf B, of the feoffement of A. 12 E.z.Count, de 
A. byeth, B. ſhall vouch the heir of A. fo2 the heir is within the intention and bee 92. 
meaning of this Law, left he ſhould loſe his warranty (ſo much favouredin VO 
Law) by the act of God, viz, the death of A, 


<q Fr in auters briefes Dentre ou nul mention eſt fait 


de degrees.” That is, Wits of Entry in the Poſt ; whereof, and of this 
whole clauſe, ſomewhat hath ben ſpoken in erpoſition of the ſaid Statute 
of Mazlebridge, | 


q Etin bricfe de droit.] This is not enely underficd of a W2it of 
Right right , but of all Waits of Right inhis nature, oz which touch the 
right , as this Law hereafter ſpeaketh, as the Wit of Eſcheat z Wits of 
Fozmdon in Reverter, Remainder, Diſcender, xc. 


Jt 2 E Que 
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The third coun- 


eerplea given by 
this Aa, 

12 E.z. Count. 
de Voucher.42. 
421E.39.31E.3+ 
Count.deV ouch. 
$8. Dyer. 13 El. 


2.90, 

bioE .3-39-18E.3. 
3.26, 38 E+3-22+ 
40 E. 3 14: 23» 
43 E.3-19- 

27 8.6.1.35.H.6. 
24, 22 E 4. 10. 
20 H. 7. ibid. 

c 40 All, 22. 

19 E. 2, Count, 
de Vouch.114- 

6 E.2. Vieu.162. 
Teps. E.1.ib.171. 
dz2z Afl.z30.48 E. 
3. 28. 18 E.3.53. 
$4-47- 39 E-3. * 
30, 22.16H.7.13. 
20 H.7. ibil. 

e Temps.E. 1. tit. 
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126.50 E}.ibid. 
124.16 E.3, 
Count de Garr. + 
36. 37.18 E.3. 
We 36. 40 Ec3. 
I2,13. 44 E. 3: 
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de Vouch. 36. 

$8 H.7.5. 21 H.6, 
Count.de Vouch, 
3. 14 H.6.10. 

f 44E. 3.Count.de 
Vouch. 45 E. 3. 
I6. 14. 35 H.s. 
10. 9 H.6 49. 

$8 H.7. 5.50 E.3. 
tit. Count. de 
Vouch.1 24. 
£3E.3-36.5E«3. 
36.37.10 E.3.20, 
26 H.6. Count. 
de Vouch, 5. 

12 R.2.ibid. 34. 
35 H.6. 30. 

21 E. 4: 26, 
hFlera li:6.ca-23, 
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de Vouch.118. 
47 H. 3.Vouch. 
270.271.9 H.3. 
ibid. 277. 1. patt. 
Inſtic. (c&. 143+ 

7 13 E.z.Count, 
de Vouch.118. 

6 E.z.21. 38 Ec. 
28, 39 E336. 
41 E.3.15- 

46 E.3.32.48 E. 
3.2.11 H.4. 19, 
23 H. 6.42, 

21 E., 4.20. 
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T7 Queceluyqueeſt youche.] 3 the Tenant vouch A, as 


_ Aſſignee to B. the Demandant may counferplead the ſeiſin of B. within the 


CD of this bzanch, foz that overthzows the voucher, which is the end of 

* If an Infant be vouched as heir fo A. 1f is not ſufficient to counterplead 
the ſeifin of A. the anceſto2, foz that the Jnfant cannot make a feoffement; 
but he muſt counterplead the ſeilin of the Jnfant and his anceſtozs, and the in- 
fancte ſhall come upon the Lien. | 


q Nenul deces aunceſtors.] » ere is implyed (whoſe heir he is) 
but yet this doth extend aſwel to the ſpectall heir of the poſſeſlion, ( as the 
heir in 1Bozough Engliſh, and in Gavelkinde) as to the general heire at the 
Common Law, 

< Where a Biſhop o2 an Abbot be vouched, the Counterplea muſt nof be of 
the Biſhop 02 Abbot and his anceftozs, accozding fo the leffer of the Law, 
but of him and his pzedeceſſozs, accozding to that capacitte whereby the land 
iz demanded : and ſo if is of other bodies Politique and Co2pozate, 

«4 Tf a Baron and Feme be vonuched, the ſeiſin of the Feme and her an- 


- ceſto2s may be counterpleaded, unleſſe ſpecial matter be ſhewed to the con- 


trary : and ſo it ts, if two others be vonched, it 1s a god Counterplea to coun- 
terplead the ſeiſin of one of them, foz ouſfing of Delay by efſoine, pzotecion, 
death, and his heir within age, xc. | 

7 Neunques avoient ſeifin de la terre ou tenement, &c. 


per queil poet aver, &c. feoffe.] * pet it he hath but an eſtate fo; 
vers, if is ſufficient ; fo2 by the livery he gaineth ſciſin, and both the feoff- 
ments de jure and de facto are within this Statufe, but otherwiſe it is of an 
eltate at will, | 

If the Wouche hath but an eſtate fo2 life, ſo as his fcoffment 
render, yet hath he ſuch an eſtate, as is within this Statute. 

Yusband ceſti que uſe in the right ofhis wife, oz ſeiſed in the right of his 
wife, hath aſeifin dont 11 poet feoffment faire, a feoffment fo2 maintenance, 
though the Statute of 1R, 2. make if void, yet ſeeing it is not void untill en- 
try, it is a ſufficient ſeiſin fo make a feoffment. 

* Dne Jopntenant cannot enfeoff another, yet hath he ſuch a ſeifin as is 
within this Act ; foz | fcoftment faire ] is ſpoken but foz example ; but a Fine, 
_ o2 any other conveyance which giveth an effate, is within this 

aw. 

If a Uouche oz any of his anceſto2s had any ſeiſin though it were avoided 
o2 determined, it is ſufficient. 


T En demaunde.] 5 If a Rent be demanded, and the Tenant vonch 


thould be a ſur/ 


' byreaſon of a feoffment of the land diſcharged of the Kent with warranty, the 


Demandant- may counterplead. the ſeiſin of the Uouchee, ec. of the land, albeit 
the Rent is onelyp in demand, 


: 7 Ne fee, ne ſervice per la maine le tenant, ou aſcun de 


{e cS aunceſtors GCC. ] Fo2 in reſpect of ſome tenure and ſervice,the Tenant 
may vouch to warranty; as Frankalmoigne, homage, aunceftrel, reverſion, xc. 


| © Puisle temps celuy de que ſeifinle demand' counte.] 
* Vere (ſeiſin] is taken foz the title of the Demandant in his Writ, fo2 it is a 
DHaxime in counterpleas,that the Demandant is not to counterplead any ſeiſin; 
but after the fitle of his Writ , and where the ſeiſin is in the fitle, there the 
counterplea mull be after that ſeiſin : as foz erample, in Writ of Right, after 


Here 


the ſeifin of him of whoſe ſeifin he demand. 
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Vere 4s implyed, (and befoze the Writ purchaſed) foz if it be pendente 
brevi, it ought not to be allowed. 


 leſq; letemps que le brief fuit purchaſe & plea move.) 

Fo2 no Warranty, created after the purchaſe of the Writ,ſhall delay the 
Plaintife, unleſfe upon that conveyance the Writ be made god; as if a 
Przcipe be bzought againſt A. of land wherevf B. is ſeiſed, andB. infeoff A. 
hanging the Writ, he ſhall vouch by fozce of this Warranty, otherwiſe not. 


q Soitle tenant bote ouſt al aur reſpons.] Df this ſufficient 
hath been ſaid befoze. 

C Lavantdit exception eytlieu en briefe de mordanc', & 
en les antres briefs devant nolmes auxy bien come in briefs 


ueux touchant droit.} By this clauſe, the Demandants in Writs of 
poſſeſſion,as the Mortdaunccſtor, Cofinage, Atel, Nuper obiit, Intrufion, and the 
like, have agreater pzivilege and advantage, then Demandants in Actions 
which touch the Right ; foz this Act gives the Demandants in Writs of poſ- 
ſeſſion; not onely the firff counferplea,that 12,that the Tenant oz his anceſtoz 
was the firff that entered, xc. but alſo the laſf counterplea, which is given in 


Writs touching the Right, viz. that neither the Uouchee; noz any of his an- 


ceſto2s had ever any ſeilin, xc; 2 : | : 
« Erfi le'tenant per caſe eyt chatter de garrantie deauter 


home, que ſoit oblige in nul des avantdits caſes, 8&c.] ze any 
man be ouſted of his Uoucher by this Statute, yet if he hath a Charter of 
Warranty, he may have his Writ of Warrantia chartz ; as if a man that ne- 
ver had any thing in the land, noz any of his anceſtozs befoze him, releaſeth 
fo the Tenant of the land with Warranty, ifthe Tenant vouch him, and the 
Demandant counterplead the Uoucher, by the laſt bzanch of this Ac, viz, that 
the Uouchee, noz2 any of his anceſfo2s had ever any ſeiſin,tc. and the Touche 
is not there pzeſentf, to enter info Warranty ; in that caſe the Tenant ſhall be 
ouſted of his Uoncher, but may have his Writ of War' chartz. ©o if a man 
after the death of my anceſtoz abate,and make a feoffment in fee,and after pur 


chaſe the land again with Warranty, and after is impleaded in an Aſſiſe of 


Mortdanceſter, he ſhall be ouſted of his Voucher by the firſf b2anch of this A, 
becauſe he was the firſt that entred, xc. but he may have his Warrantia chartz; 
So if a diſſceiſo2 make a feoffment in fee to A.who infeoffeth B.andafter repur- 
chaſeth the land of B. with TWWarranty, againlf whom the Dilſeiſe bzings a 
Writ of Enfry in the Per, as he may do; he cannot vouch B, by the ſecond 
b:anch of this Statute, but the Diſſeiſo2 only, and is d21ven to his Writ of 
Warranria chartz againſt B. | | 
Jt 1s tobe known that there are counterpleas fo the Uoucher, and thaf 

this Statute giveth to the Demandant, againl the Zenant jn thz& caſes, 
as hath been ſaid. : | 
© Andthere is a counterplea tothe Warranty,o2 fo the Lien;(whtch ts all one ) 
and that is between the Tenant and Uouchee, whereof there 1s no occaſion gt- 
ten fo treat at this time ; foz this Ac deals not in any ſozt with if, I 

| There were at the Common Law divers counferpleas of the Uoucher t6 
Þevent o2 to ouſt the Demandants delay, whereof it is not impertinent to 
ſay ſomewhat. | 


| : E 
Jt was a god counterplea af the Commen Law, to ſay, that there was Nul 4 Aflq. 
ticl,as the Uouchee ; and that the Dtatnte of 14 E. 3. cap. 18. was in affirmance 28 E.3-96, 


* 


 efthe Common Law. 


* Do it is,if one be vouchedas heir within age,x that the Parol-may demur, fo - _ "Conn FF 


ſay,that he is a baſtard;fo 1t is,fs ſay that the Ubuchee ts villein tothe a Vouch: 67; 
'f 


leR. 743- ., 
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21 E.3.20, 
21 E.4.26 
i2H.7.2 
* $ E.3.40, 
28E. 3.90. 
41 E.3.5. 
12 R.z.Count: 
de Vouch. 33; 
18 E.4. 27.4. 
fimile. 


12 H.7.2.b. per | 
Wood & z. per 
Brian. | ; 


Inſtit, x, part; 


More of this 
marters 


3-27. 


134H.6.10, 
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40 E3. 36.25E: If was a good counferplea at the Common Law, fo ſay thaf the Uouchee 
3.43. 17 E. 3-41 was dead , but upon this diſtinction , that the Demandant ſhew the ſame befoze 
21 E.3.36- 7 E-3- any Pzoceſſe- awardsd; fo2 after Pzoceſſe awarded, if muſk come in by the 
27-5 E.3+ 359 reftourne of the Sheriff: and that the Statute of 14 E. 3. ca. 18, Sas made 

but in affirmance of the Common Law , foz2 it was adjudged in 5 Edw, ;.a 


god counterplea, 
39 E3. 32+ And fo it is , if two be vouched, if is a god counterplea , fo ſay, that one 
6x of them is dead foz p2evenfing of delay. 
WW -J- 99 Jn dower it is a god counterplea, fo ſay , that the Tenant entred by 


3 E. 333.6 E. 3. her huſband. . 

38 E.3. Vouch.7. Jt is agod counterplea of the Uoucher, to ſay, that the Tenant hath foz- 

32 B. 3. _ 99 merly pzayed in aidofhim, in reſpect of the delay. 

Tr ibs In all caſes, where one doth vouch out of common courſe , there the Te- 
- =  nantonght to ſhew caule. 

And whenſoever the Tenant cannot be admitted fo his Uoncher without 
ſhewing of cauſe, there by the Common Law the Demandant may counter- 
Aead the cauſe. 

21 Ecg. 37.25E, When one voucheth himſelf, fo2 ſaving of his effate tail ; oz when he vou- 

3-53-40 E.z. 14, cheth himſelf as heir , and his bzother as Tenant in Bozough Engliſh, be- 

41E.3-21.44E. cauſe if is ont of common courſe, the Tenant muſt ſhew cauſe , and the De- 

3- 38. 38 E.3. 4 mandant ſhall have a counterplea to the cauſe. 

Tr il. ' In a Przcipe, the Tenant vouched two bzethzen as one heir , and that the 

721,22, 16 H,7, Yngelt was within age ; and becauſe it was out of common courſe, he was 

13: ried toſhew canſe ; and ſhewed, that the Father was ſeiſed of lands in Gavel- 

43 E.3-19. kinde, and that the ſame deſcended tg them, and the Demandant counter, 
pleaded the cauſe. 

49.3.1311H.4 ,, Dotf is, ifa Pracipe be bzonght by four, and twobe ſummoned and ſevered, 

16.21, 48. the Tenant cannot vouch them that be ſummoned and ſevered , without 
fhewing cauſe foe2 the reaſon afozeſaid; and the cauſe being ſhewed, the De- 
mandant ſhall connterplead the ſame. 

42E.3.16.3E.3.8. Jn a Praxcipe againfft two they cannot vonch ſeverally without ſhewing of 

iz H, 7.2.3, canſe, becauſe if is out of common courſe, that Jointenants ſhould vouch ſeve- 

by 4 of oe = 3- rally withrmt thewing of cauſe ; which cauſe the Demandant ſhall counters 

25. AND. a; ** plead by the Common Law : and ſoin all other caſes, whereof there are plen- 

31 E.3. Vouch, fifnll anthozities in qur Boks, 

7 44 Ky. 18, Dc moze of this matter im the firſt part of the Jnſfifutes,Cap. Garrantie, 

þ » E. 10, 


CAP. X LL. 


E ſerements des Champions, eſt iſsint purview : Pur 

ceo que rarement avient que le champion le deman- 
dant ne ſoit perjure enceo quil jure, que il ou ſon pier veiſt 
la ſcifin ſon Seigniour, on de ſon aunceſtour & que ſon pier 
luy commande a-faire 1a darreign', que deſormes 'ne ſoit 
le Champion le demandant conſtreint a ceo jurer, mes ſoit le 
ſcrement garde cn touts ſesauters points. 


GlanvJi. a.ca 3- At the Common Law none could be a Champion foz the Demandant , bat 

ſuch an one, as either himſelf ſaw, oz heard his father ſay, that he ſaw the ſeiſin 

of the ;Demandant 92 his ancefoz, and that his Father commanded = = 
; | 


/ 
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teffifie the right, and that this was frue, he fok a cozpozall oath: But often- 

times the Demandants ſeifin was ſo anctent, as feldeme any man could take 

that oath, and yet in theſe caſes, champions in thoſe times tok the oath, though 

they knew it not, either ex yiſu, ozex audicu, &c, and therefoze as this Att ſaith, 

. were pejured.. 


« Des ſerements des champions.] Champion, Camyio dicicur 
3campo, becauſe the combat was ſtrucken in the field, and therefoze is called 
Champfight, andhe mull be 11ber homo, a free man. 

This triall by Champion in a Writ of Right hath been ancienfly allowed z..a1.;.6. 244. 
by the Common Law, and the Tenant ina Writ of Right hath election et- 9 8.;. Fleral.6, 
ther to put himſelf upon the grand Aſſiſe, oz upon the triall by combat by his cap. 9. ia fin. 
Champion with the Champion of the Demandant, Which was inffituted | 
upon this reaſon, that in reſpec the Tenant had lolff his evidences, oz that the 
ſame were burnt oz tmbezeled, o2 that his witnefſes were dead, the Law per- 
mitted him to trie it by combat betwen his. Champion, and the Champion of 
the Demandant, hoping that God would give victozy to him that right had, and 
of whoſe party the victory fell ont,fo2 him was judgement was finally given,foz 
ſeldome death enſued hereupon, (foz their weapons were but 1Batounes) victory 
onely ſufficed. 

Now concerning the oath of the Champions, and the folemne manner and ,__ Fre 
o2der of p2oceeding therein, and between what parties triall by battell ſhould 48.341.099-4 
be joyned, you may read in the Statute of W. 2. cap. 41. and atlarge in our 29 £.4.:2.308.x 
boks; and the oath of the Champion, as well of the Tenant as of the Deman- 20.9 H. 4.3. 
dant continued ſince this Statute, followeth in theſe wozds ; T Fg B.4-35 

Hear this you Judges, that, I baye this day,' neither eate, diunke, nor co 174g 
haye upon me elther bone,] ftone, ne grafle, or any inchauntment, ſor- 14 E.4.7.13Eliz. 
cery, or witchcrafe , wherethrough the power of the word of God might Dier zo1.See 
be * inleaſed or diminiſhed, and the Devils power increaſed, and that *Þ*firit part of 
my appeale is true, ſo help mee God and his Saints, and by this *** Inſt.ſc. 489. 
e * Of the French 

The Law doth allow a ftriall by baftell in another caſe, and that is in caſe of word, bar oages 
life in an appeale of felony, the Defendant may choſe either to pat himſelfe i. inrangled, or 
upon the Country, 02 to fry it by body to body, that is by combate between him narics | 
and the Plaintiffe, but there the parties themſelves ſhall fight. I] Yn 
And it appeareth by our auncient Authozs, Quod fi appellatus ſe defenderit Flera L I. CaP.3 3. 
contra appellantem tota die uſque horam qua ſtellz-inciptunt apparere, tanc recedat Bra&.l.3.fo. 141, 
appellatus quietus de appello. 142-Brir.41.40, 

And in caſe of the Writ of Right, the -Champions are not bound fo + _— 
fight but untill the Sfarres appeare, and if the Champion of the Tenant can 5, ni 
defend himſelf untill the Starres appeare, the Tenant ſhall pzebail, fo2 they | 
WIG but once, and it is ſufficient foz the Tenant to defend being in 
poſſeſſion. : 

- The Judges of the Court of Common Pleas are Judges of the batfeil 11;croc - 

in a Writ of Right, and the Judges of the Kings Wench in an appeals Bra&on( ubi 

of felony, But if the cauſe of appeal be nof determinable by the Comftion Brirron (ſupra 
Law, but befoze the Conſtable and the Þarthall acco2ding to the Cibill Law, —_ FRO 
there the Conſtable andParſhall are Judges. VakhoH.qms 

But this triall in appeale at the Common Law of later times ſeldome 7g c.z.Cor.z85. 
came in ule, fo2 that the appellant p2ocures the appelle to be indiced, and then :;z R.2.c2p.2. 
he cannot try it by battell ;.* but if the indictment be inſufficient, then the 5 Mar-tir-Barr. 
Defendant may fry it by battell. RR vIN0 

Naw the ancient Law was, that the vidory ſhonld be p:oclaimed, that he * ,, - 4.6. 
that was vanquiſhed,ſhould acknowledge his faullt in the audience of the people, \,;,.....,.. 

02 pzonounce the hozrible wozdof Cravent in the name of recreantiſe, $c- + pas- oldcatts pag: 
ſently judgement was to be given, and after this the recreant ſhould amictere namium, 
lbexam legem, that is,he ſhould become infamous, and ſhould not be accounted 

in 
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Rot. Pat. Anno. 
55 H.z.m.3 


Pugila Cham- 
pion, 


VideMic.15 E.t. 
Rot.s$. in Banco 
Norff. 
Duellum percuſ- 
#m, &f ſervicns 
Abbatk de Bury, 
tenents devidus 
& inter fetus, 
Vide Mich.3 E.1, 
Rox. 19. 


Fleta li.r.ca. 32, * 


See lib. 2.fo. 32. b, 
Le caſe del Abbor 
de Strata Mar- 
cella. 

Deuter. cap.18. 
verſe 10, 


Glany. ubi ſupra; 
BraR.li, 5.fo. 373. 


Weſtm. primer. _- Cap.q4z 


in that reſpect Liber & legalis 'homo, and thereſoze cculd not te of any Jury, 
no2 give teſtimony as a witneſſe in any caſe,becc.uſe he ts become infameus, any 
of no credit: And this doth notably appear inan ancient Reco2d,where the cafe 
was, that battell being joyned in a writ of Right of Adtowſen,in Anno 55 H, ;, 
befoze the Juffices in Eyre in the Ccunty cf Northampton, and the champiens 
combating, Philip le Pugil champion foz ene of the parties was vanguithed, and 
thereupon Pzoclamation-made accoz2dingly; the King by advice cf his Councecll 


reciting under his great Seal the joyning of batfell in the ſaid Writ of Right 


of Advowſon, and the p2oceding thereupon, did ſignifte, Quod in duello pre- 
ditto coram Jukiciariis przdiRis percuſſo, irruerit in eundem Philippum tanta | 
multitudo hominum, unde oppreſſus ſe defendere non poruit, qui homines perpe- 
tuam defamationem fibi impoſuerunt, & in codem duello Creantiam preclam': Rex 
inde certior factus, &c. ſtatuit quod predius Philippus propter Creantiam predia' 
liberam legem non amitteret, 8c, | 

Dfthis triall by batfell, Flera ſatth.thus, Duellum fingularis pugna inter duos 
ad probandam veritatem litis, & qui vicerit probaſſe intelligitur ; & quamyis ju- 
dicium Dei expeRetur ibidem, quicunque ramen monomachiam, 1. fingularem 
pugnam, ſponte ſuſceperic, yel obtulerit, homicida eſt, 8 mortale contrahit peC- 


catum - 


T Son pier luy commande a faire la dereign'.) 
And theſe. wozds are well explained by Glanyil, Cui pater ſaus injunxic in ex- 
tremis agens, in fide qua filius tenetur patri, quod fi aliquando loquelam de 
terrailla audiret, hoc diritionarer, ſicut id quod pater ſuus yidit & audiyit, 


T Ne ſoit le champion le Demandant conftreint a ceo jurer.] 
Pereby tt appeareth that pzevenfing Juſtice ts better then puniſhing Juffice, 
Mclior eft Juſtitia vere preyenicns, quam ſevere puniens ; fo2 When if.is puni- 
ſhed, yet the offence is committed, but when it 1s pzetented, then there is net- 
ther offence no2 puniſhment : This Law pzeventeth perjury, which taketh 
away that part of the-oath which ſeldome oz netcr was 02 could be kept, 


CAP. X LII. 


Ur ceo que en briefe daſsiſe, dattaints, & de Juris trum, 
les Jurors ſont ſovent travels per effoines des tenants: 


| Purview eſt, que del heure que le tenant un foirs apparuft 


Bra&t.lis, fo. 342. 


en Court, jamnes ne puifle le tenant ſe eſloine, mes faire - 
ſon Attourney a ſuer purluy, fil voile. Er fi non, ſoit laſsiſe, 
ou lc Jurie priſe per ſon default. 


The miſchief doth appear by the pzeamble, and that the rather, foz that in 
theſe Actions here rehearſed there is a Jury returned the firff day,and therefoze 
the delay of the Juro2s was the greater, but of two miſchiefes, one onely re- 
medy was p2ovided ; foz as great delay had the Jurozs where the Demandant, 
as where the Tenant was eſfpined, and here p2ovilion ts made foz the eſſotne 
of the Tenant which was the greater miſchief, foz commonly the Tenant ſ&ks 
delay, andthe Plaintifes expedition ; Petens przſumitur defiderare potius inſtan- 
tlam litls, quam dilationem, Thi 

ts 
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This Act is not underſtood of a Writ of ACiſe De noyel difſcifin, foz that in Britton fol.164: 

that Writ, the Tenant ſhall not be eſſoined, neither befoze noz after appea- Flera lib.6, ca.g, 

rance, Locum non haber effonium in perſona diſſciſitons, vel redifſcifitoris ; but this = Ing 

is intended of an Aſſiſe of Mordanceſter, and it is ſaid, that the Juffices of the me En 

Kings Wench will not allow an efſoin fo2 the Plaintiff in no manner of Aſiſe, ,, —_—— 

no2 fo2 the Tenant in Aſſiſe of Mordaunc'. | 34AM6. 6E.32 F 
43ut albeit no eſfoin fo2 the Tenant doth lie in Aſſiſe of Noyel difſeifin, yet , 4E-34 

if the ſame be diſcontinued by the non venu of the Juffices, oz by the demiſe of ,, AP, ya 

the King, in a reattachment the Tenant ſhall be eoined, and ſo ſhall the Te- 

nant be in a reſummons after a diſcontinuance in Aſſiſe of Mord', ;0Af ps. 
An Afſiſe of Mord' was bzought in Cheſter, the Tenant vowcheda fozeiner 8 A. p.z2, 

to warranty, whereupon the Recozd was removed into the Tourt of Common 

Pleas, x 5 Paſch, at which day (though it be in an Aſſiſe of Mord”) the Tenant 

may be eſſoined, fo2 the plea in Bank is not the plea of Aſſiſe, but the plea 

there is onely upon the Warranty, foz the Aſiſe ſhall not be taken in Bank, | 
The Statute of W.2. doth p2ovide foz the other miſchief in the caſe of Aſiſe W.:. cap.28. 

of Mord?, Attaint, and Juris utrum, viz. on the Demandant therein after ap- 25 A8.p.35. 

ry. not be eſſoined ; but that Statute exftendeth not to the Aſſiſe of _ g- WY 

Noyel di iſin; -hE 


q Dattaints.] This Statute is intended of the Tenant in an Attaint 26 AM p.z5. 
- as well ina plea perſonal, oz mirt, as upon a plea meerly in the realty, 34 AT p.6. 


C Juris utrum:] S& the Statute of W. 2. aboveſaid, 6E-3-25, 


© Quele Tenant.) This doth ertend as well to the Tenant in zz 4 p.79. 
Law,as the Liowche, and Tenant by receif, as fo the Tenant in y&d,; foz it is 23 A. p-15; 
to ouſt delay foz erpedition of Juſtice, and foz the eaſe and benefit of the Ju-' 
rozs, and therefoze being in equal miſchief ſhall be within the ſame remedy, ' 

eby it appeareth that this Statute pzovideth onely againff the Tenant 
_ pearance, and leaveth the eſſoin of the Plaintiff (as hath ben ſaid) 
at large. id 


T0 eſloine.] Though here effoin be ſpoken indefinitely, yet is 12E.1.cfſoin 155, 
if to be taken ina common ſenſe, and therefoze is it to be underſtood of a 4 £:3-34.6 E.3- 
common elloin, and not of an eſſoin de ſeryice le Roy, foz Statura per Regem, ellgine 55, 
Dominos, & Communitatem Regni ordinara, in communi & vulgari ſenſu intelli- | 
ountur, | | 


T Mes fair ſon Attourney a ſuer pur luy.] wp the policy of pics, te 
the Common Lav, that ſuits might not encreaſe and multiply, Cum lites potius 887, &. © 
refiringendz ſunt, quam laxandz, both Plaintiff, and Defendatit, Demandant, Merton cap. 10. 
and Tenant in all Actions real,perſonal,and mixf did appear in perſon, as well Gloc.cap.s, 
in Courts of Recozds, as not of Recozd, becauſe the Writs doe command the >: p.20. _ 
Tenant oz Defendant to appear, which was always taken in pzoper perſon ; 173: 0c rerrs 
and the entry in every Action foz the Demanvant oz Plainfiff is, 8 prxdi- de York 12 _ 
Qus petens, 02 querens obtulir ſe 4. die, Which was ever underſfod in pzoper cap-r. r5 E.z. 
perſon ; but when this and other Statutes had given way'to appear by Attour- Stat, de Carlile, 
ney, it is not credible how (with Attournies and their multiplication) ſuits 35.7.7 
in Law, (foz the moſt part unneceſſary and foz trifling cauſes) when the par- j7,50P3 
ties themſelves might lit quiet at home, increaſed and multiplied : ſo dangerous go Peet 2, 
and ill ſucceſſe have ever had the bzeach of the Parimes and ancient rates of here before,ea'26, 
the Common LAW, as elſwhere hath ben obſerved, Glanv.li.1 1. C.1. 

It appeareth in Glanyils time, that the Juſtices admitted the parties, Per 72% lib.5- fol. 
reſponſalem loco ſuo ad lucrandum yel perdendum, but then onely when the par- 3/3? 360, WO 
fies themſelves were pzeſent, foz he ſaith, _ —_ cum efle przſentemi Des pn, £4 ; 


in 


of the Inſti 
ſe&.196. 
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See the firſt pare in Curia, qui.reſponſalem ira in loco ſuo ponit : & nota differentiam inter Reſpon- 


Rot. Parl.2o E-1. 
' De Attournatis. 


irutesz 


4 H.4. cap.14- 
33 H.6. cap-7+ 


BraR. 1.5. fo.342, 
33 H-6, 25. 


3 E:4.19. 


39H.6.28,29. 
See hereafter 
yetbo Tenants. 


Fleralib.6. cap. 9. 
Britton fol, x 84. 


xi; 


Weſtm. primer. Cap.43. 


ſalem & Atrcornatum, | ; 
And the Mirror ſpeaking of the ancient Law befoze the Statute ſaith, Abu- 


| fion eſt a receiver Attourney, ou nul poler eſt a ceo done per briete en la Chaunce. 


ry : Et abuſion eſt a receiyer Attourney, ou le parol neſt my atraine per preſence 
des parties, &Cc, 

After this in divers Parliaments if was thought god to decreaſe the num- 
ber of Attournies, finding them to be the cauſes of multiplication of ſuits, 
45ut though divers godLaws have been made therein, yet the number of them 
daily increaſeth, to great inconvenience in the Common-wealfh, and to the no 
ſmall blemiſh and diſcredit of that ancient and neceſſary vocation, 


Gt ——— 


CAP. XLIII. 
. 
| ning que les demandants ſont ſovent delayes de tout 


droit, pur ceo que ou ſont plufors parceners tenants, 
dont nul puit reſpoign” ſans auter, ou quil ad pluſours 
renants jointment feoffes, ou nul ne ſciet ſon ſeveral, & ceux 
tenants ſovent forchient per efſoine, ifſint que cheſcun eit 
un eſfoine : Purview eſt delormes, que ceux tenants neient 
eſſoine, forſque a un jour, nient pluis que un ſole tenant 
naveroit, iffint que jammes ne puiſſent forcher, forſque tanc 
ſolement aver un efloine. 


v. . 

« Forchient per eſfloine.] The true underftanding, what it is fo 
Fourch by eſſoin, doth open both whaf-was the miſchicf befoze, and what is res 
medted by this Statute. | | 

Fourcher by efſoin, on the part of the, Tenant, is when a Przcipe is bzought 
againſt two oz moze Tenants, and after eachof them have had one eſſoin,which 
way to them by Law, they over again delay the Demandant by ſucceſſive eſs 
oins. 

Foz example,a Przcipe ts bzought againſt A.andB, A. is eſfoined,and B. ap 
pears, and hath idem dies given him, at which day A. appears,and B.is aſſoined, 
this is. lawſul, but then at that day B.is efſoined again, and C. appears, & ſic 
viciſſim & alternis yicibus, this is called fourcher by eſſoin, and ſo it is explained 
in our books, : 

Zhis doth Fleca compachend in few wozds, and rendeth to fourch by eloin 
Efloniare yicifſim ; fo2.he ſaith, St ater plures fuerint tenentes pro indiviſo prowi- 
ſum cſt, quod non eſſonientur viciſſim, ſed fimul ad unicum diem, ficut fuiſſent unum 
corpus ratlone unitatls juris, & heredicatis, | 

Lo fourch in one of the lignifications is fo divide, and becauſe they divide 
themſelves in delay of the Demandants by efſgins and appearances interchane 
geably, it is called fourcher per eſſoine, 


Now this miſchief was not that every one of. the Tenants ſhould not have 
one eſſoin, but that there thould be a fqurcher, a viciCitude of eſſoins after each 
of them have hadone eſſoin, ©o as this Ac doth onely pohibit the fourcher by 
eſfoin, which was uſed foz delay, and not one onely eſſoin, as hath been ſaid 
which is lawful and neceſſary, . —- Tr boi, 


« Dcman- 


Cap.44» Weſtm. primer. 25t 


q Demandants.) This 4 doth extend onely fo real Adions iti 
reſpect of this wozd Demandant, Which is pzoper fo real Adions; and the 268. z. Fout- 
wo2ds be alſo, Where be- divers parceners Tenants, or Tenants joyntly infeoffed, cher 1. 16 E.z. 
and thoſe Tenants fourch by Efſoine ; ſo as this Ad extendeth to Actions in the ibid. 3BE.z-1, 


iz H4.14H4. 
ealf 2 4 . a = H. . Ss. 
we this Statute extends not foan Action of Debt upon an Dbligation, RS 
Covenant, oz other like perſonal Actions, 21-44. 


T Tenants. ] This Ac is to be naderl{od after Apparance, and ſo 22 E.3-5."38 E.3; 
doth the Statute of Gloc' recite it, foz there is no Fourcher but after fozmer 2h _ —— 
Eſfſoins and recipzocal Apparance, as hath ben ſaid ; and this doth alſo pzove 

t Fourcher is. | 26. Exir 
i reneAs being made ſoz expedition of Juſfice, and fo2 ouſfing of De- Fair s ” 
lates is benignly interpzeted; foz in a Writ of Annuity againſt a Parſon, he 44 £.3. 38. Diet 
p2ayeth in aidof the Patron and D2dinary, and they, after each of them have 28 8.8.26. 
had one Eoin, would have fourched by Coin, and could not by the Kule of the 
Court ; and vet the pzie inaidis no party fo the Writ. = | 

And this Statute is made againſt the Fourcher by Eſſoin of the Tenants, B 
and not of the Demandants. | : 


CE Parceners & jointment feoffes.] This Statute ſpeaking er- view ubi ſupra 
p:eſly of Parceners and Jointenants, extends not to Baron and Feme ſeifſed in Gloc' cap.z0. 
the right ofthe wife,which is remedied by the ſaid Dtatute of Glouc': bat where $5 +: 
Waron and Feme be jointly infeoffed, they are within the purview of this 
Statute ; All Jointenanfs are within this Statute, although their efate be 
created by any other conveyance then by feoffment. 


A 


raQ, ubi ſuprs. 
3 H.6.2 Jo 


CAP. X LIF 


Ur ceo que multes des gentes ſe font fauxment eſſoine 
P de onſtre le mere, 1a ou ils fuerent en Engleterrele jour 
de leſummons : Purview eſt deſormes, que cel eſſoine ne 
ſoit pas de tout allow, fi le demaundant le challenge, & ſoit 
priſt daverrer quil fuir en Engleterre le jour = le ſum- 
mons fuiſt fait, & 11j. ſemaignes apres : mes ſoit ajourne 
en ceſt forme, que file demandant ſue a tiel jour averment 
per pais, ou ficome la court le Roy agardre & ſoit attaint 
que le tenant fuiſt deins le quater meres Dengleterre le jour 
que i] fuir ſummons, & trois ſemains apres, iſſint que il 
puit eſtre reaſonablement garny de la ſummons, ſoit leſ 
ſoine turne en un default, & ceo fait a entend' tantſolement 
deyant les Juſtices le roy. 


Df the diverſity of Eloins, and amongft them, of this Eoin, called here 
Ulrra mare, you have heard befoze in the erpoſition of the Statute of Marte- Marlcbridze; | 
bridge : foz the better underffanding of the miſchief befoze this Ac, andof the cp-: 2+ 
purview thereof, it is neceſſary to underffand the diverſity of CNoins Ultra 
mare ; ſome of which ancient Authozs call — de ſeryitio reois zternl : 
K k 2 and 
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ſe.1 96, 


Rot. Parl.2o E-1. 
' De Attournatis. 


4 H.4. cap-14- 
33 H.6. CAPe 7s 


BraQ. 1.5. fo.342, 
33 H6, 25. 


3 E.4.19. 


39H.6.28,29, 
See hereafter 
yerbo Tenants. 
Fleralib.6. cap. 9. 
Britton fol. x 84. 


ph E.4,19- 


Ki; 


Cap.43. 


See the firſt pare in Curia, qui.reſponſalem ita in loco ſuo ponit : & nota differentiaminter Reſpon- 


Weſtm. primer: 


ſalem 8& Attornatum, ; | * 
And the Mirror ſpeaking of the ancient Law befoze the Statute ſaith, Abu- 


. fion eſt a receiver Attourney, ou nul poier eſt a ceo done per briefe en la Chaunce. 


ry : Er abuſion eſt a receiyer Attourney, ou le parol neſt my atraine per preſence 
des parties, &Cc, 


After this in divers Parliaments it was thought god fo decreaſe the num- 
ber of Atfournies, finding them to be the cauſes of multiplication of ſuits, 
45ut though divers godLaws have been made therein, yet the number of them 
daily increaſeth, to great inconvenience in the Common-wealth, and to the no 
ſmall blemiſh and diſcredit of that ancient and neceſſary vocation, | 


———— 


CEP. XEITETHT. 
$ 
Py ceo que les demandants ſont ſovent delayes de tout 


droit, pur ceo que ou ſont plufors parceners tenants, 
dont nul puit reſpoign* ſans auter, ou quil ad pluſours 
tenants jointment feoffes, ou nul ne ſciet ſon ſeveral, & ceux 
tenants ſovent forchient per eſſoine, iſſint que cheſcun eic 
un eſſoine : Purview eſt delormes, que ceux tenants neient 
eſſoine, forſque a un jour, nient pluis que un ſole tenant 
naveroir, iffint que jammes ne puiſſent forcher, forſque tant 
ſolement aver un efloine. 


u 


- 


v. . 

q Forchient pcr eſloine.] The frue underſtanding, what it is to 
Fourch by eſſoin, doth open both whaf-was the miſchicf befoze, and what is re- 
medted by this Statute. | 

Fourcher by elſoin, on the part of the Tenant, is when a Przcipe is bzought 
againſt two oz moze Tenants, and after eachof them have had one efſoin,which 
——y to them by Law, they over again delay the Demandant by ſucceſſive eſs 
vins. 

Foz example,a Przcipe is bzought againſt A.andB, A. is effoined and B. aps 
pears, and hath idem dies given him at which day A. appears,and B.is aſſoined, 
this is. lawful, but then at that day B,4s efſoined again, and C. appears, & ſic 
viciſſim & alternis yicibus, this is called fourcher by eſfoin, and ſo it is explainey 
in our. books, ' | | 

This doth Flera compachend in few wo2ds, and rendeth to fourch by eſſoin 
Efloniare yicifſim: foz.he ſaith, Si auem plures fuerinc renentes pro indiviſo prowi- 
ſum eſt, quod non effonientur viciſſim, ſed ſimul ad unicum diem, ficut fuiſſent unum 
corpus ratlone unitatls juris, & heredicatis, | 

Lo fourch in one of the lignifications is fo divide, and becauſe they divide 
themſelves in delay of the Demandants by effgins and appearances interchans 
_ it b- _ x pread per eſſoine, 1 

ow this miſchief was not that every one of the Tenants ſhould not have 

one eſſoin, but that there ſhould be a fourcher, a-viciCitude of eoing after NS 

| - Henke made hay ag cpa as this = doth onely pzohibit the fourcher by 
, | elay, and not one one | en (al 

which is lawful and neceſſary. 5 Ny ny Gere Pas _ 

«© Deman- 


Cap.44- Weſtm. primer. 25t 


qF Demandants.] This Ac doth ertend onely to real Adions iti 
reſpec of this wazd Demandant, Which is pzoper fo real Adcions ; and the 268. 2. Foit- 
wozds be alſo, Where be. divers parceners Tenants, or Tenants joyntly infeaffed, cher 1. _ Ez. 
and thoſe Tenants fourch by Efſoine ; ſo as this Act extendeth to Adions in the ids. 3BE.3-1. 


iz Ha4. 14 Hi. 
Realf - 4 . - » H. 6. Ss. 
But this Statute extends not foan Acton of Debt upon an Dbligation, $H6.15.9H.6. 
Covenant, oz other like perſonal Actions. 21:44 


CF Tenants. ] This Ac is to be nuderſtood after Apparance, and ſo 22 E.3.5.33 E.3; 
doth the Statute of Gloc' recite if, foz there is no Fourcher but after fozmer ho oo E.3.20: 
Effoins and recipzocal Apparance, as hath been ſaid ; and this doth alſo pzove 20, 

t Fourcher 1s. ; > —_ 
be —_— being made fo2 expedition of Juſfice, and fo2 ouſting of De- Lo_ , tir 
lates is benignly interp2eted; foz in a Writ of Annuity againſt a Parſon, he 44 £.3.38. Dier 
pzapeth in aidof the Patron and D2dinary, and they, after each of them have 28 8.8.26. 
had one Eoin, would have fourched by CCotn, and could not by the Kule of the 
Court ; and yet the pie in aidis no party tothe Writ, i 

And this Statute is made againſt the Fourcher by Eſſoin of the Tenants, Brad. ubi ſupra. 
and not of the Demandants. 33 H.6.25, 


q Parceners & jointment feoffes.] This Statute ſpeaking ers vic ubi ſupra 
p:eſly of Parceners and Joinctenancs, extends not to Baron and Feme ſeifed in Gloc' cap.z6. 
the right ofthe wife, which is remedied by the ſaid Dtatute of Glouc': bat where $5 E+:+ 
Waron and Feme be jointly infeoffed, they are within the purview of this 
Statute ; All Jointenants are within this ®tatute, although their efate be 
created by any other convepance then by feoffment. 


A 


CAP. XLIV 


Ur ceo que multes des gentes ſe font fauxment eſſoine 
P de ouſtre le mere, 1a ou ils fuerent en Engleterrele jour 
de leſummons : Purview eſt deſormes, que cel eſſoine ne 
ſoit pas detour allow, fi le demaundant le challenge, & ſoit 
prift dayerrer quil fuit en Engleterre le jour que le ſum- 
mons fuiſt fair, & 1ijj. ſemaignes apres : mes es ajourne 
en ceſt forme, que file demandant ſue a tiel jour averment 
per pais, ou ſicome la court le Roy agardre & ſoit attaint 
que le tenant fuiſt deins le quater meres Dengleterre le jour 
que i] fuic ſummons, & trois ſemains apres, iſfſinc que il 
puit eſtre reaſonablemenr garny de la ſummons, ſoit leſ 
ſoine turne en un default, & ceo fait a entend' tantfolement 
deyantles Juſtices le roy. 


Df the diverſity of ECoins, and amonglt them, of this Eſfoin, called here 
Ultra mare, you have heard befoze in the erpoſition of the #tatute of Martc- Marlebridae; 
bridge : foz the better underſfanding of the miſchief befoze this Ac, andof the cap-12- 
purview thereof, it is neceſſary to underſtand the diverſity of CNoins Ulcra 
mare ; ſome of which ancient Authozs call — de ſeryitio regis #terni : 
y.) any 
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BraR, lib.s. fol, 
338,339. Fleta 


lib.6. cap.8. ' 
Brit, cap.133. 
| Braften Þ y- 
Britton ſupra 
Flea 5 Pra. 
36.5. 26A 
Mirror cap.» 
$ 26 Ye Was 


Mirror, 
Bratton . 
Britton Vi 
Flera, 


Fleta ubi ſupra. 
7 E.4:27: 


Glany.li.r, c. 25. 


Idemli.z, ca.29. 


Ubi ſupra, 


Mirror cap, 5. 
$ Js & 4h, 


21 H.6.20, 


ſupra. 


Weſtm. primer. Cap.44. 
and ſome, De ſervitis regis temporalis: of the firſt ſozt were, viz. ad cerram 
ſantam, And this was two-fold, viz. Cum peregrinatio vel paſſagiurh generale 
fuerit ad terram ſanftam,” & tunc. recedant partes fine die, quouſque effoniatus 
redieritz vel obierit, &c, Semper tamen/ non- habet- locum iftum | eflontum, quia 
nen 'nifi''tempore transfretationis alicujus-regs cum peregrinatione publica & pe- 
nerali, aut cum. fimplex fuerit, dabitur effoniato terminus unius anrii & untus 
Er fi ſimplex fit peregrinatio, & ultra: annum & diem moram fecerit ultra mare, 
excuſatur ejus abſentia ſecundum quoſdam per eflonium fimplex de ultra. mare, & 
fic habebit ſpacinm 4o dierum &-untus Flud & unius Ebbe ; 8 fi adhitc moram lon- 
torem protraxerit, habet eflonium ſimplex de-malo veniendt citra mare, per quod 
Fabebir ad minus ſpacium x 5, dierum quod yerum-eſt -ad minus habebunt effo- 
niati tantum tempus & ex cauſa majus tempus ſecundum diſcretionem Juſticiari- 
orum. - Et quid fi tunc non yenerit. > procedatur ad defaltam contra cum, nifi 
forte contingat talem- effoniari de morte ad cautelam, S! quis autem effoniatus 
fuerit efſonio de ultra mare citra mare- Grzcorum' quod profeRus- fit in ſeryi- 
tio Domini Regis #terni in peregrinatione alia quam ad terram fanRam, ficut 
apud Sanftum Jacobum, vel alibi, datur dilatio ad+ minus quadraginta' dierum 
& unius Flud & unius Ebbe ad excuſationem effoniati- de ſimplici effonio de ul- 
tra mare, &c, And after he ſaith, In hoc caſu - induciz ſunt atbirrariz dum 
tamen 2d minus quadraginta dierum ut ſupra, And Flera further ſaith, Efonia 
autem _ mare Hiberniz 8 Scoriz-vertenda ſunt in eflonium de nialo yeniendi 1, 
per I 5. ies, 

- And Glanyil, who wzofe befoze all theſe, ſaith, Eſt aliud genus 'eſfoniandi 
& neceſſarium, cum quis cfloniat ie de ultra mare, & tunc fi recipiatur effonium, 
dabuntur ipfi effoniato . ad minus quadraginta dies, &c. And ſpeaking of Cf; 
ſoins, by reaſon of Peregrination, he ſaith, Si yerſus Jeruſalem iverit is qui 
ſe efloniare facit, tunc ſoler ei dari reſpeRtus unius anni & unius diei ad mi- - 


'Hus,"&c% 


1by theſe ancient Authozs it_ appeareth, what delay this Efſoine de ultra 
mare wzought to the Demandant; and by the Law no averment could be had 
againft it, no msze then ina Pzotection, 02 in the Efloine de ſervice le roy, 
which (ſpecially in thoſe daies when ſuch Effoines de ultra mare were ſo-fre- 
quent) was bery miſchievous ; foz fome feigned ſach a paſſage o2 Peregrina- 
tion, and ſome went of purpoſe .after the purchace. of the Przcipe, which is 
well expzeſſed by Fleta: Sunt tamen quidam, qui cum -fuerint breyia ſuper ipſos 
impetrata, extra regnum fe diyertunt, ne ſummenutione fint przvenci ur fic jus pe- 
tentis per effonium de ultra mare deferri poflir, & unde proviſum eft; quod fi pe- 
tens offerat verificare, quod tenens. fyerit in Anglia die ſummonitionis;: & ,per tres 
ſeprimanas ſequentes, adjournetur efſontum, & urrotuletur Is pon, & hi 


alta die conſtare poſfit Jufticiariis per inquifitionern, vel alio modo, quod tenens fuicin 


lia die ſummonitionis, & per tres ſeprimanas ſequentes, ita quad. potuit rations 
biliter prxmuniri, vertaur illud efſonium in defaltam, fed hoc obſeryetur rantummodo 
p | | 


coram Juſtictarus, 


T Font fauxment eſloine.] au falſhad is abhozred in Law, and 
therefoze the Mirrour ſatd well, Abufion et que- faux cauſes de efloine ſont de cy 
que drolt ne allowe fauximeen aſcun caſe ; the Lawalloweth no falſhwd-in any 
caſe, which is a Parime of the Common Law, Contra veritatem lex nunquam 


aliquid permirtit. 


T Effoine de ouftre mere.] This a doth extend onely to the 


Efoine de ultra mare, whereof we have ſpoken at large, and not to the Efloine 
de ſeryitio regis, &c, Vide 21 H.6, fol. 20, 


| © Ex ſoit priſt daverrer, &c.)] ghis averment, as hath ben 
ſatd, could not be taken by the Common Law, no moze then in caſe of a P:0o- 
tection 
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tection befoze the Statute of 33 E.r. Which giveth an averment in caſe of Star. de 33 E.t. 
P2otection ; of which Statute you ſhall read in our 15o&ks, and how the P20- de Prot, 2 8H.6;: 
tection may be repealed ; and in the common Efſoine de malo veniendi, oz de ſer- ** H.6.20. - 


: 
vice le roy, no ſuch averment can be taken againft if, "But if the Tenant be 68. 3286. 


efſoined in any Action de ſervitio regis, Where in truth he is not in the Kings 62. 35 H.6.5,8. 

ſervice, then the Demandant . oz Plaintife may ſue a * ſpecial 'JUrigout of 29 H.6.35.5 8. 

the Chancery direced to the Julfices, rehearſing, that he,js not in thEkings - —_— 

ſervice, and commanding them top2oced; then the Efſoin ſhall not be adjour- x Np; c7 1. 

ned, but ſhall be quaſhed p2elently. | 3-40 > 20 » ©, 37, bGloe caps, 
And ſo befoze this ®tatite in the Efſoine de ultra mare, if the party were in 

Engiand, the Demandant-might have purchaſed the like Writ, as is above- 

ſaid; but fo that many times that could not be obtained without great-difficul- 

ty, this averment was given foz avoiding. of falſhod. ; : Las 

© Tour que le ſomons fuiſt fait, & per tres ſemaignes 


apres . ] Fo2 the Summons alwaies is made upon the land by two Sumners, 

whether the Tenant, v2 any fo2 him be there o2/no. E-- 
The day of the Summons is not counted parcel of the thz&z weks; but it 

mult be th2e weeks after that day ; otherwiſe had it been,if the wozds had been, 


the weeks after the Dummonis made. - 


_ C Deins lequater:meres D*angleterre.} gnithin the fojniSeas, 
is as mich to ſay, as within the juriſdiction of the King of England ; foz all 
within the four Deas was either part o2 Holden of the Trawn of England, as by 
many ancient Recozds appeareth. . 4 


T Que il puic eſftre reaſonablemenct garny de [a ſum- 


mons. ] The thze weks after the day of the Summons were given-as a 
_ reaſonable time, wherein by common infendment he might have notice of the 
Summons made upon his land. Ps 


T Soit leſſoine turne en un default.) This is the remevy gi- 
ben by this Ac foz the benefit of the Demandant, who was unjuſtly delaped 
by this Elſoin, 
A woman Tenant in a Writ of Cntre, 4c. was eſfoined, fo2 that ſhe was 3 E.3: 29- 
interra ſana, yiz, from the time of the Cſſoin, foz a year and a day, and it was 
ſaid,that the Tenant ſhould loſe her land, if if be found by Jnquefft that the was 
in England the day of the Efſoin; and there it is ſaid, that at the day that the 
parties have by the Eoin, the Demandant ſhall-be received to aver his chal- 
lenge. Conſider well this Bok, and the Bok alſoof 28 H.s. whicherpounds .z H.6.3; 
the Statute of 33 E,x. VideRaſt. Pl. fol. 297, ©& moze fo2 the antiquity of 
Edoins, and great variety of matter, both of this Eoin and of all other, in 
the Mirrours | ; ; Mirror cap.1, $S 3. 
. Andthough this kind of Eoin is this day out of nſe, yet have J ſpoken ay 2h $26. -- 
of the ſame thus much faz two cauſes : firſt, fo that mine endeavour hath ***"* #259 7+ 
ben, to erplain theſe ancient Laws, and to make every wozd of them ſo to 
ſpeak, as they may be underſfod. Secondly, the ſeveral points of Learning 
that do riſe out of this Law (though the particular caſe be ont of uſe)may ſerve 
fo geod purpoſes ; you ſhall obſerve in this and many others of this nature, in 
this ſecond part of mine Infticutes. 

Where the Text is evident, it were loſſe of time to make any expoſition. 


-QC-4 3 


27 H.6.3.7 H.6.9. 
Brit, cap. 26, de 
Attachments. 


fol. r, 
Brit, fol. 50. b. 
.48 E.3. 26, 


Brit, ubi ſupra. 


38 E.z. Judge- 
ment 120. f. 

6 E.2, ibid. 230. 
14 E.z. Defaulr 
17. 
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CAP. XLV. 


E delayes cn touts maners des briefes, & des attach- 
D ments eſt purview, que 11 le tenant ou le defendant, 
apres le primer attachment treſmoign', face default, main- 
cenant ſoit le grand'diſtreſſe agard. Er fi Viſc ne reſpoigne 


ſafficientment au jour, ſoit greyouſment amercie. Er fil 


maunde que il ad fait lexecution en due maner, & les iſ- 
ſues bailes as mainpernors, adonques ſoit maunde au Viſ- 
count, que il al auter jour face venir les iſſues deyant Juſti- 
ces. Er 1 lattachce veigne a ceo jour a ſaver ſes defaults, 
eit il ſes iſſues. Er fil ne veigne, cit le roy les iſſues. Fr 
les Juſtices le roy les facent liverer a la Gardrobe, & Juſti- 
ces del banke a Weſtminſter les facent liverer al Exchequer, 
& Juſtices en Eyre, au Viſcount de cell* countie ou ils ple- 
dent, auxybien de cel countie, come des forcine coun- 
ties, & de cco ſoicnt charges en ſummons per rolles des 


Juſtices. 


The miſchief appeareth by this ſhozt P2eamble, to be Delay, xc. 


« Atcachment.] The Attachment muſt be made by movable gods, 
and meer perſonal, which may be fozfeited by Outlawzy,and not by ga.ds whirh 
he hath as Erecuto2 oz Adminiſtratoz, noz by a clod of the earth, noz by any 
chattel real, as Wardſhip, oz the like. 


© Grand diſtreſle.] pigritio magna, it is fv called, not fa the quan- 
tity, foz it is very ſthozt ; but fo2 the quality, foz the ertent is very great : foz 
thereby the @heriff ts commanded, Quod diſtringat tenentem, ita quod ipſe, nec 
aliquis per ipſum ad ea manum apponat, donec habuerit aliud prxceptum, & quod 
de exitibus eorundem nobis reſpondear, & quod habeat corpus ejus, &c. 

This Writ lieth in two caſes, either when the SN 82 Defendant tis 
attached, and \o returned, and appeareth not, but makes default, then by this 
Act a Grand diftrefle. is to be awarded; oz when the Tenant oz Defendant 
hath once appeared, andafter makes defaulf, then this Writ licth by the Com- 
mon Law in lieu of a Petit > 

Britton ſpeaketh of Diffrefſes perſonal, which he intendeth of perſonal 
gods upon the Attachment, and Diftreſſes real, which concern the Realty; 
and a third may be added, viz. Dilſtrefſes which do concern both the Realty and 
Perſonalty, as this Grand diſtrelſe doth, 

Jn a ſea ad molendinum, after Apparance the Defendant made default,where- 


upon a Grand diſtreſe was awarded, and the Defendant made default again, 
and thereupon the Plaintife had judgement. 


q Er i lattachee veigne a cco jour a ſaver ſes defaults, eit 


il ſes iflues.] Yere the Larrachee ts taken foz him that is diſtreined, and ap 
peareth upon the Grand diftreſſe. 


c 6 
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C7 Et filne veigne cit le Roy les ifſues. ] Foz then judgement 
is to be given againff the Defendant, as hath been ſaid befoze, and the King to 
have the iſſues. 


@ Etles Juſtices le Roy.) That is, the Juſtices of his Bench, fo 
called, foz that all the pleas there are coram Rege. 


© Les facent liver a le Gardrobe.) There hath been an ancient Octtam 51H. x, 
Dfficer of the Kings Youlhold of old time, called Cuſtos magnz Gardrobz,Uarz Star. de Scacc. 
den 02 Keper of the great Wardzope oz Wardzobe, of later times called Pas Articluper Charr, 
fer of the UWardzobe, ſo called, becauſe he hath the keping and charge of the i won 
Rotal Robes of fozmer Kings and Nueens, and foz pzoviding of Kobes, xc. of —* 
the King : he hath alſo the charge of keping and p2oviding of hangings, bed- 
ding,xc. in ffanding Wardzobes in the Kings houſes, and the delivery of Uel- 
vet and Dcarlet allowed foz liveries, gc. And many ether things belong to his 
Dffice, which are not neceſſary to be here repeated ; he is acconntable in the 
Exchequer. : 

De articulis porreRis: .coram Domino Rege per comicem Marcſchallum pro hiis Rot, Parl, Paſch. 
uz ad officium ſuum in Curia Regis elamabat pertinere, Domainus Rex yult quod 32 E.1. Ror-z. 
kai articuli irrotulentur in Garderoba, & quod tranſcriptum eorundem liberetur 
prxfato Comitt, 8&qued nec ipſe nec miniſtri ſut aliquid habeant, ſeu fibi attrahant 
ultra ea quz 1bidem inyeniuntur, &c, | | 
Vide in the Erchequer, de anno 19.3. a p2tby ſeal bearing date zo Junij, Inc' communia ig 
anno 19 E.2, concerning his account amonglt others. - Scac. de anno 
1But here it may be demanded wherefoze theſe iſſues were fo be delivered in: 79 E-*: 
to the Ward2obe : Foz the anſwering hereunto, it muſt be underffod, that the 
Kings Juffices of his Bench did in thoſe dates follow the Court (the return | 
. of the Pzoceſſe of which Court fo this day is coram Rege ubicunque fuerimus in: Art. ſuper Chart} 
Anglia) therefoze it was fittelf foz them to make delivery of theſe iſſues fo this ap. f : 
Officer of Court. £t2 1.2, Cap. 34 


q Les Juſtices del Banke al Weſtm'.] That is, the Juttices 
of the Court of Common Pleas ſhill make their eftreats, and theſe iſſues are 
parf of the green war. | 


T Al Viſcount de cel Countie.] 3n this particular cafe of if w.z,ca.18: 
ſues the Juffices in Ty2e delivered the eſtreats fo the Sheriff, yide befoze c,1 8. 
which ertenveth to fines and amerctaments. | 


q Per Rolles des Juſtices. That is, particularly, and nof a W.2.cap.18; 
fotal. 
Vide moze foz eftreats the Sfatutes of 51 H.z. W.2, cap.8. 42 E.z. cap. g. 
7 H.4. cap. 3. 


Re nn A— 


CG. &EP, XLFI. 
-# 


Poon eſt enſcment, & per le Roy commaunde, que 
les Juſtices de Banke le Roy, & Juſtices de Bank a Welt- 
minſter deſormes per pledant les plees a terminer a un jour, 
avant que rien ſoit arraine, ou commence des plees del 

jouf 
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Fleta ]j.2. £9.29. 
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jour enſuant, forſpris que lour efſoines ſoient entres, judges, 


& rendus, & per encheſon de ceo nul home ſe afthe, que 
11 ne veigne au jour que don' luy eft. 


Firft, in ſome impzeſſions both in French and Engliſh of this Act, theſe 
wo2ds [Er Juſtices de Bank al Weſtm'] be omitted, and towards the end theſe 
wo2ds; [ forpriſe lour effoines] be likewiſe omiffed, both which without queſtion 
ought to be inſerted as parcel of this ercellent Law. ; 

The miſchief befoze this Statute was, in reſpect of p:epofferons o2 diſoz- 
derly hearing of cauſes ; foz many times the Judges of the Kings Bench, any 
of the Court of Common Pleas would by impoztunaey of great men and others 
in the irregular time of H. ;z, put off matters to be heard at one day until ano- 
ther, and at that time hear ſome other matters appointed to be heard on a vay 
following, whersby the parties,whoſe cauſes were then diſappointed, were nof 
onely delayed, and put fo further charges, but many times when their cauſe 
came to be heard, either were diſappointed of their councel which they had in- 
fkruced, oz the day appointed not being come, had no councel inffrucedat all; 
and beſides, where witneſſes were requiſite, they many times failed of them: 
This Law therefoze is made to remedy theſe pzepoſterous and diſozderly pzo- 
c&edings, and to give Judges a jult cauſe of dental of any ſuch requeſts, though 
never ſo powerfully, o2 impoztunately made, and that this Law may ſerve foz 
their buckler and ſhield, which Fleta rendzeth in theſe wozds : 

Et proviſum eſt, quod Juſticiari de utroque Banco placica ad unnm diem adjouts 
nata perfiniant, anrequam placita diet ſequentis quicquam placitare incipiant, hoc 
tamen excepto, quod efſonium 1Jlins dici ſuperyenitentis admircatur, adjudicetur, & 
reddatur, 

And hereby it appeareth that both the ſatd clauſes ſo omitted, as is afozeſaid, 
ought to be inſerted. Df this kind of hearing of cauſes it is truly ſatd, Merito 


' hac dicuntur przpoſtera, quia in hiis przſunt poſtertora, 


Mag.Charr. c.29. 


Mirror Ca.s.$ 4+ 


q Que Juſtices de Banke le Roy, & del Banke al 


Weſtm”, &c.] This Statute being made in affirmance of common right 
doth extend to the Court of Chancery, Court of Trchequer, and fo all other 
Courts of Juſkice, foz that all are within the ſame miſchief,and therefoze gught 
to be within the ſame remedy. 


4 A terminer a un Jour. ] Upon this Act this ancient concluſion 
of Law doth follow, Judicis officium eſt opus diei in dic ipſo perficere, 
And this agreeth with thaf excellent Law of Magna Charta, Nulli yendemus, 
nulli negabimus, aur differemus juſtitiam, yel reum, 


Am 


CAP, XLPIL. 


| Law elt enſement, que ft ul deſormes purchaſe 
# briefe de Novel difſeiſin, & celuy ſur que le briefe yi- 
- ent, come vive 5.00 diſſeiſor mourge avant que lafliſe ſoit 


paſſe, que le pl' eit ſon briefe Dentre foundus ſur diſſeiſin, 
ſur lc heire, ou ſur les heires les difſciſors, de quel age que 
ils ſoient, En meſme le maner eir le heire, ou les heires le 


diſ- 
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[ediſſeiſee lour briefes Dentre ſur les difſeifors lour aun- | 

ceftre, ou lour heires , de quel age que ils ſoienr. Ec f1 
araventure le diſſeiſee mourge avant que il cit ſon purchaſe 

fic, iſſint que pur les nonages des heires dun part ne dau- 

ter ne ſoir le bricfe abatus, ne le plee delay, mes en quant 

que Ihom poir ſansley offender, ſoir haſte pur la freſh ſuir 

apres le difleifin. Er en meſme le maner ſoit en ceo point 

gard” en droit' des prelates , gents de Religion, & auters, as 

queux terres & tenements en nul maner puifſent deyener 

-apres auter mort, le quel que ils ſoient diſlciſces, ou diflei- 

ſours. Er files parties en pledant diſcendont en enqueſt, & 

lenqueſt paſſa encounter le heir deins age, & noſmement en- 

counter le heire le diſfeiſee, que il en ceo caſe eir latraint de 


Ja grace leroy ſans rien doner. 


The miſchief befo:e this Statute was, that if a man had been viſſeiſed, and $ee the Cuſtunr, 
' rither the dilſeiſce , o2 the difſeiſoz had died, their heir -bcing withinage, in a de Norm. ca. 43- 
Writ of Eatre ſur diſfſeifin bzought by the heir of the difſciſee being within age, 
93 by the dilſecſee 02 his heir againff the heir of the difſeiſo2 being within age, 
' the paroll had demurred untill the full age of the heir reſpecvely, which was 
- a great delay, and is remedied on both parts by this Act, - 


T Purchaſe briefe de Novel difſeifin.] ateit the vifteiſe ,s. ;. xe 71, 
put chaſed no Writ of Aſſiſe of Novel difleifin, yet the hetr oz heirs of the diſ- 8 8. 3. 72. 
- ſeiſoz are within this Statute ; fo2 ſeeing in this caſe here put by the makers 
-of this Law, true it is , that notwithanding the purchaſe of the Writ in a 
Writ of Entre ſur diffeifin baought by the difſeiſee againf£ the heir of the difſeiſoz, 
: the heir ſhould have had his age fo the great delay of the Demandant, this is. 
Hewed foz a miſchief in this particular caſe, to perſwave that the Law might 
be generall, though no wait was bzought, as by the body of the Act appeareth. 
FT Briefe de Entry foundus ſur diffeifin; ſur le heire ou «: 6. 4. r7. 


heires les diſſeiſors. ] This is to be underftodof a Writ of Entry in the EO RVA 
Per, andnot in the Poſt, foz the wozds of the Statute bs Sur le heire le diffetfor , ' '- © 
| which is a Writ of Entry in the Per, and therefoze if the heir of the diſſeiſo2 6 x... x 1.4 
. make afeoffment in fee, and the feoffee dieth his heir within age .; ina Writ x5. 27 H..6. 1, 
of Entry againſt the heir, he ſhall have his age, fo2 this Ac extends but to the: Dicr 4 Mar. 137- 
. heir of the difſeiſoz, who fitteth in his Fathers ſeat, and cometh to the land -- * 

without conſideration; but otherwiſe it ts of him that purchaſeth the land of the 

heir, foz heand his heirs are out of the letter and meaning of this At: the ſams 

Law is of the Uowch@ and P2ig in aide within age. "= 

If the fem''-heirof the diffetſoz taketh husband, and hath' iſſue within age, ,. ;. 6c, 

and dieth, the difſeiſce -b2zing a Writ of Entry againf the tenant by the car- 27 8.6. :. 
' teſte, he p2ay in atd of the heir within age, he ſhall have his age, foz this is 
- AWrit of Entry in the Poſt, being bzought againff the Tenant by the: curte- 
\ fie, and ſo out-'of the Statute. Fs! PEE $221 - _ 
-. Jf there be two bzothers,and a ſiſter, the elder bzother diCeiſeth one , & dieth, 56-4 JR POO 
and the land deſcendeth fo his bzother, and he enters. and dieth ſeiſed, and the 

lad deſcendeth to the ſifter within age : in a Writ af Entry bzaught by the 

difſeiſe againft the fifſter, ſhe ſhall be ouſfed ofher age bp this Statate:whercin 

tha things are to be obſerved. Firſt, that the TE heir on the part of 

L the 
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the diſſeiſo2 is within this Statute. 2. That though the ſiſter is fo make her 


' ſelf fifter and heir to the younger bzother, andnotf fo the dilſerſo2, fo2 that her 


8 E.3-71.10E.3. 
58. 21 E.3.27» 
GE. 3.31, 


younger b2other entred, yet is the heir within the meaning cf this Statute fo 
the dilſeiſoz, and therefoze to be onftedofher age. 3. That aWrit of Entry in 
the Per and Cui in this ſpeciall caſe is within this Ac. | 

- Speciall heirs, as in Gavelkinde, Bozough Engliſh, andthe liffer of the 
Whole bloodare on both fides within this Statute, foz thongh they-be not heirs 
by the Common Law, yet are they heirs within the intention of this Law, 
which is to be taken benignly, being made foz expedition of Juſfice, and to onlt 

- © En meine le maner eit le heire, . ou les heirs le dif: 


ſciſce lour briefes Dentre ſur les difſeiſors ou lour heirs.) 
{This is to be underfi@d as well of the mediate as'of the immediate heir of the 
dilſeifos ; and therefo2e if there be Gzandfather, Father, and Son, and the 
Gzandfather is diſſeiſed and dieth,. and the Father of full age likewiſe _ 
the ſon is within age, and bzings hts Writ of Entry againft the dilſeiſoz, he 
an heir within this Statute, fo2 he maketh himſelf heir to the Gzandfather, 
who was the difſeiſe. | 


T Ec ſiperaventure le difſeiſee murge avant queil eit ſon 


purchaſe fait. ] Yere by erpzeſſe wozds p2oviſlon is made, though the diſ- 
0g die befoze the purchaſe of his Writ, whereof ſomewhat hath ben ſaid be 
922, / ; 

T Iflintquepur les nonages des heirs dun part ne daur', 6c." 
Where the ZDentandant o2 the Tenant Hall have his age at the Common Law, 


. 


- pot may read at large in Markals Caſe aboveſatid : It is there refolved, that 


BraQ, lib. 5, fol. 
& lib. 4.f. 218. b. 


$E. 3. 71, 
Dier'4. Mar, 

ubi ſupra, 

24 E.3-25,46,47- 
Lib, 6. fol. 4. 
Markals Caſe, 4 
to B.g.g8.6E.3. 
11.9 E.2.a8c 141 
24 E.3. 25246 


the heir as well of the Demandvant as the Tenant, ſhould have had his age in 
this caſe, 

T Neſoit le briefe abatus ne le plea delay.) were abatement 
ts taken fo2 putting off the UUrit and Plea without day un£ill full age, but the 
Writ is not abated, that is , overthzown, non cadic breye, foz/ſo BraRon ſaith, 
Minor ante tempus agere non potelt infra #tatem, maxime in cauſa proprietatis, nec 
etiam conyenire , ſed differetur uſque zratem, ſed non cadir breye, | 


- 7. Purla freſh ſaicapres le diffeifin.] Staurum de: W. r#hake 
eur intelligi, ubi heres diſſeifiti facit recentem ſeam, aliter non, _ 7 

This freth ſuit is riot to be underftwd between the difſeiſo2 atid the dilleiſt, 
although the viſſeifoz continue in poſſeſion by the ſpaceof 30. 02 40. years, 4 
Wut when the difCeifo2 dies, then is the freſh ſuit to be made, and that is regy 
larly within a year and a day after the death of the diſſeiſo2, foz within that time 
contingall claim may be made , which is inLaw recens & continuum clameum, 
and within that time an appeal of death may be bzonght , which is recens ink- 
cutio, and fic in multis altis fimilibus, 


' En droit des prelats, gents de religion, & auters, &c;) 
This clauſe is fo be underſtood of Eccleffafticall perſons, that be regular, and 
not of Ecclefiafficall perſons, that be ſecular, foz the regular are dead perfons 
in Law,to whom no lands (as this Statute ſpeaketh)can deſcend after the death 
of any other : but fo the ſecular, as to Biſhops, Parſons, Uicars,and the like, 
lands may deſcend, and therefoze they are not within this clauſe, but within 
the fozmer bzanches bf this Ac foz ſuch lends=s they are ſciſcd cf to them and 
their heirs in their naturatlcepacity. . 


T Eir lattaint.] @e the Writ of Attaint, ſ@ befoze the Statute of 
Marlebridge cap.-24. andhere Cap. 37, AP 


baille per Ju 
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CAP. XLYILL. 


dra, & ſoit a ceo reſceye. W.2. cap. 15. 


The miſchief befoze this Statute was, that when the Gardein in Chivalry 
made a feoffment in fe, the Judges, foz the ſaving of the Warranty between 
the Feoffoz and the Feofee, and that the right of each may be ſaved, allowed 
that a Urit of Entry in the Per didlye foz the heir befoze this Statute, as it 
appeareth by BraRon, and 15 H. 3. nay, the Judges in ancient time did allow 
a Writ of Entry in the Per, as it appeareth by the old Regiſter,ofa Feoffment 
made by a Baillie ; but this opinion, o2 errour rather, was holpen by the reſolu- 
tion of the Judges ; and the alienation of the Gardein (after this Ac) to be 
made ts holpen by this Ac, by enacting and declaring, that an Aſſiſe of Noyel 


I gardein ou chiefe 2". 06" enfeoffe ul homede la terre 
» queeſtdel heritage del enfant (que eſt deins age & en 
fagarde) ale diſheritance del heire : Purview eſt, que le 
heire eyt maintenant ſon recoverie per briefe de Novel dif- 
eifm vers fon p_ , & vers le tenant. Er ſoit la ſeifin 

ices ( fi el ſoit recover”) al prochein amy 
lenfant, 4 que le heritage ne parra my diſcend', pur ap- 
prover al ocpes lenfant,, & a reſponder des. iſſues al heire 
quant il viendre a ſon pleine age. Er le gardein perdea tout 
{a vie la garde de meſme la choſe recover”, & tout la 
remainder del heritage , quel tient en noſme del heire. Er 
fi auter gardein que chiefe ſcigniour le face, perde le garde 
de tout cel choſe acel foits & ſoit en grieve peine enyers le 
roy. Et fi lenfant ſoit eſloigne, ou diſturbe per le gardein, 
ou per le feoffee, ou per auter, per que il ne puiſle (a 
Aſsiſe ſuer, ſue pur luy un de ſes prochein amies que you- 


difſeifin doth lye againſt the Gardein and his feoffee ; therefoze of a feoffment 
made by the Gardein after the Statute, no Writ of Entry in the Per doth lye, 


but an Alſiſe of Noyel difſeifn : and the Statute hath adjudged the feoffment a 


Difleifin z but of an alienation by the Gardein befoze this @tatute, a Writ 
ofEntry in the Per doth lye after this Ad, becauſe this Ad doth extend to feoff- 
ments made afterwards, as appeareth by the letter thereof; but if the Tenant 
alien, and the Gardein and his Feoffee dye, -o2 if the heir dye, ſoasno Aſſiſe 
can lye by this Act, then of ſuch an alienation after this Ac a Writ of Entry 


doth lye ; and all this is appzoved by the authozity of our Books, and upon theſe 


diverlities all the Boks are reconciled. 


This ®tatute ſpeaketh onely of a Gardein in Chivalry, therefoze Tenant 
foz years, Tenant by clegit,” Dfatute Perchant, xc. thall be reſerved till we 


come fo the Statute of W, 2. cap, 25. 


T Enfeoffe.] whe feoffment at thefe times was the generall affu- 
rance of the Realm, but a Fine is within this Act, fo2 that is a feoffment of 


Recozd. 


XL [| 2 


4 Main- 
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BraQ. 1.y. fo.324. 
I5 E.z, Bree 878. 
19 E. 2:Aff, 400, 
4 E. 2, Brie 790, 


I9 E. 2: Aſſgoo. 
7 E.3.69.8E., 3» 
63. $Ai,28. 

14 E.3. Feoffo 
ments 67.10 E.4. 
18, Vide W.2.ca. 
25. 


Weſt. 2. cap. 25. 
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Mirror cap. 5+ 
$. 1. 


Fleta li. x, ca.11. 
10 E.4.18.W.2. 
cap. 25. 


Fleta ubi ſupra, 


Fleta li.r.,Ca.11. 


Vide x. partIn- 
ſir. {R, 968. 


Fleta ubi ſupra, 


whole land in Ward; but it ſ&emeth in this, the Wardſhip of the body is 1 
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& Maintenant ſon recoverie per bricfe de Novel diflci- 


fin vers ſon gardein, & versle tenant. ] yere two things are tobe 
obſerved, 1. upon this wozd Maintenanr, that 1s, pzeſently without any delay; 
And this is the 7. Ac made at this Parliament foz expedition of Juſtice, and 
fo2 the onſting of delayes ; foz as it is commonly ſaid, the devill deviſed delaps; 
wherein this noble King followed the eps of that gadKing Alfred, in whoſe 
time the Law of England was as followeth z En ſon temps puiſſoit cheſcun pP 
ayer commitſion, ou briefe a ſon. Viſc al Seigniour de fee, ou a certein- Juſtices af. 
fignes ſur cheſcun tort ;. En ſon temps ſe haſta droit de jour en jour, iſfint que ouſter 
I 5. jours neſtoit nul default, ne nul efloine adjornable, | 

2, Wy this Ac, not onely the Gardein is a diſeiſoz, but the Feoffee alſo; 
and ſo doth Flera render it, Er apud Weſtm' fuit proviſum quod cuſtos, qui alienar 
terras heredis, habeatur pro difſeifitore, &c, and ſron after he ſaith, Habeanur pro 
diſſeifitoribus tam cuſtos, quam emptor, | 

T Er ſoit le ſeiſfin baille per Juſtices, &c. al prochein 
amy del infant, a que le heritage ne purra my diſcend”, 
This clauſe Fleta rendzeth in this manner, Er cum terra fuerit recuperarta, trada- 
tur propinquiori amico, cui hzreditas deſcendere non debeat, qui reſpondeat puero 
de Lev as 2» cum ad ztatem ſuam pervenertt, - 

And wherethe Statute ſaith, Soir, &c. baille per Juſtices, the meaning 1s ng 
mo2e but this, that the Juſtices befoze the recovery was had, ſhall charge the 
nert of the kin, to whom the land cannot deſcend, to take accozding to this Ac 
the cuſtody of the lands, and fo yeeld a frue account to the heir at his full age, 
andfo enter an ozder of Court thereof accozdingly. 

 Andhe is neither a Gardein in Chivalry , noz in Socage, but a Statute 
Gardein in lieu of the Gardein in Chivalry by fozce of this Ad. | 

Andif this Gardein dye befoze: the full age of the heir, his Executozs ſhall 
not have the cuſfody, but the next of kin, fo whom the land cannof deſcend ; fo; 
this Ac hath annexed it to the next of blood, to whom the land cannot deſcend, 


T Er legardein perdeatout fa vie la garde, &c. ] ghis 
bzanch is to be underſt@d of a Gardein in Droit, that is. fo ſay, cf the chief 
Lo2d, fo2 he is not onely to loſe the cuſfody of the land altened, and of all the 
reſidue of the heritage which he had in Ward; but alſo to loſe all benefit 
Wardſhipof thaf tenancy, by the letter of this Law during his life, foz that 
againft the office and duty of a Gardein, he hath ſought the diſheriſori of the 
heir which he had in his cuſfody ; and Fleta tranflateth this clauſe in theſe 
wozds, Er fi fit capitalis Dominus qui hoc faciat, amittat cuſtodiam: tota vita ſua 
tam de refiduo, quam de terra alienata ; but in this caſe the Lo2d by his feoff- 
ment of the tenancy, o2 any part thereof hath ertinguiſhed his Seigniozity 
foz ever, whether the feoffment be made of all the tenancy, oz but of part, by 
the Common Law; and theſe wozds (during his life) being in the affirmative, 
reffraineth not the operation of the Common Law in this caſe. 


T -Et ft auter gardein que chicfe Seigniour. } This is in- 
fendedofa Gardein in faic : as where the Lo2d aſſigneth over the cuſfodies to 
another, he is called a Gardein in fait ; hereof Fleta ſaith, Er 6 alius fueric cuſtos, 
quam capitalis dominus feodl 111ius, amittat cuſtodiam ret recuperatz, &c. 


T Perde le garde de tout cel choſe.) The ferment mate 
by the Gardein 1n fait is a fozfeiture of his eſfate by the Common L aw of the 
whole, if the feoffment were made of the whole ; and if of part , then ofthat 
part onely by the Common yaw ; but this Statute giveth the fozfeiture of the 


loft; 
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Statute of Glouc* in caſe of waſte done to the diſheriſon of the heir, the Dta- 
tute ſaith, Perdra le garde) yet ſhall he not loſe the cuſtody of the body; and in 


26t 


loft; becauſe this bzanch ertendeth tothe landonely ; no moze then upon the Glee'. cap. 5: 


both thele caſes, the Deigniozy , which is the cauſe of the Wardſhip, contt- Benloes, 


nueth ; but where the Seigniozy is extinc, there the heir ſhall be out of Ward, 
both foz body and land, 


@ Sue pur luy un de ſes prochein amies.) wetoze the ma- 
king of this Ac, the Gardein oz his feoff&, oz ſome other would eſſoign oz di- 
fturb the Infant, ſo as he could nof take his remedy by law, and by attozney 
he couldnot appear, therefoze this Ac in this paticular caſe doth give the Jn- 
fant fo purchaſe and follow this Writ of Aſſiſe upon this Ad by prochein amy, 
albeit he be not pzeſent in Court ; and ever fince the Statute of Weſtm. 2. 
which is generall, the common rule is holden, that an Jnfant thall ſage by 
prochein amy, and defend by Gardein, 


JT Pr ochein amy. ] Amicus propinquior ; Jn our Boks the names of 
Gardein and Prochein amy are ſometimes taken the one fo2 the other , becauſe 
the Gardein and Prochein amy are oftentimes all one, as the Gardein in ſocage 
ts alſo Prochein amy, &c, And now aſwell the Gardein, as the Prochein amy 
are allowed by the Jadges to be ſome of the Dfficers of the Court, and both 
inreſpect of their place and skill are in troth the beft Prochein amyes, foz the 
god and furtherance of the Infants cauſe. fs 

Fleta rendzeth this clauſe in theſe wozds, Er Gi hzres impedicus fucric ad ſe- 
quendum, ſequatur unus de propinquioribus amicis, & admittatur ; and this ad- 
miſſion is by the o2der of the Conrt, but the Gardein muſt put in a War- 
rant. ; 

Jn an Action of waff, bzoughf by an Infanf againft the Abbof of R, as Gar- 
detn in Chivalry, quas tener, the Infant came not in perſon, but one came as 
Prochein amy by the @tatute, which ts intended by the ſatd Statute of Weſt. 2, 
and p2ayed to be received to ſte , fo that the Infant was efoined; againſt 
which this objection was made , that it appeared not judicially to the Court 
that the Infant was eſſoined,and that ſuch a ſuggefion in the caſe of Aſſiſe and 
Pozvanceſter haduſed to be made, becauſe the eſſoyning, which is the cauſe 
that the Statute ſetteth down, might be enquired of, being a jury, the firſt 
day, but otherwiſe it was in the caſe at the barre being an Acton of waſt ; but 
it was reſolved, that the Prochein amy ought to be admitted upon: the ſaid 
ſuggeſtion in this caſe, foz that the Writ is bzonght againff the Gardein, 
which peradvenfure had eſſoined the Infant, and he of his own wzong ſhall 
not take an advantage, and therefoze the Court did award that the Prochein 
amy ſhould be admitted to ſue, 4c. Which caſe J have remembzed here, be- 
cauſe it may ſerve fo2 an expolition aſwell of thts Ac of -Weſtm, x, as of ths 
ſaid Ac of Weſtm. 2. ” | 


CAP. XLIX.. 
N briefe de Dower dont dane rienis nad, ne ſoir le 
briefe abarus per exception del tenant, pur ceo que el 
avera reſceive ſon dower de autet home avant fon briefepur- 
chaſe, fil nepuitmonſtre que el eitreſceive partde ſa dower 
de luy meſme, & en meine la ville ayan fon briefe pur- 


chaſe. 


he 


Mich. 28 H. 8. ' 
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40 E, 3.16, 
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12 E. 3. Dower 
89. 


2 E. 2. Dower 
124. 

12 E, 3. Dower 
$6, 


3 E. 3. Dower 
76. 3 E. 3. Vous 
cher 196. Kelw. 
228, 
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The mifchief befoze this Act doth nofably appear by BraQton,who treating of 
this Writ, Unde nihil habet, ſatth Ad hoc autem quod dicit_muliey in incentione 
ſua (-& unde nihil habet) fi quidem partem dotis habuerit, licet minimam fi hoc 
dedicere non poffit , yel cum hoc probatum fuerit, cadit breye z nec de refiduo quod 
ei defuerit poterit fibi proſpicere nifi per breye de reto de dote nihil 1gitur recipiat 
de dote ſua ante breyis imperrationem, ita quod breye contineat omnes deforcien» 
tes ubicunque fnerintin uno comitatu, vel 1n diverſis. Et cum omnes conuneantur, 
tunc primo recipiat, & fi recipiat ante judictum , ettam fine judicio non obſtabir 
et exceptio, quod aliquid. habuerit, quia reſpondere poterit, quod fatisfaQtum eſt 
el ante judictum, 8c, p; petens dicat quod exceptio, &c. el nocere non debet, quia 
nihil haber in tall vitla, yel in alia tali yillaz non valcbit talis ſua replicatio, quia 
id quod dicitur ( unde nihil haber ) non debet referrt ad villas, ſed ad dotem: here 
by doth the miſchief befoze this Ac manifeſtly appear. 

And Flerca rehearſing the effec of this Statute, ſaith, In breyi autem de dote 
unde mulier petens nihil habet, non cadit breye per exceptionem tenentis petentis 
judicium de brevi, deficut ſupponit cam nihil habere , cum aliquid habeat, yel do- 
rem ſuam de aliquo receperit pro parte ipſam contingente, nifi partem dotis rece= 
perit a ſeipſo in eadem yilla ante breyis umpetrationem, 


T Perexception del Tenant.) regularly Tenant is taken fo: him 
that is Tenant of the free-hold, but in the caſe of Dower, it lyeth againft Gar- 
dein in Chivalry, becauſe in that caſe he is to anſwer fo2 the heir, but not a- 
gainft the Gardein in Docage. De hereaffer in this Chapter, where this er- 
ception ſhall tye in the mouth of the Uonche being Tenant in Law, 


T De luy meſme. ] Firf, it muſt be of the ſame Tenant, and not 
of another, though it be in the ſame Town; as if the husband infeoffeth A. of 
Whiteacre, and B, of Blackacre, both inDalc, and the wife receiveth Dower 
of A. the notwithanding ſhall have a Writ of Dower (unde nthil haber ) a- 
gainft B, by the expzeſſe purviewof this Ac, fo2 he is not the ſame Tenant 
of whom ſhe received her Dower, 

Secondly, if A, having a wife doth infeoffe the husband of one acre, and the 
wife of another., and both in Dale ; A. dyeth, the husband aligneth Dower of 
his acre, yet doth the Writ of Dower (unde nthil habet) bye againft the husband 
and: wife, fo2 they are not the ſame Zenant, 

Thirdly, if the Baron be ſeiſed of Blackacre and Whifeacre in Dale, and 
after the coverture maketh a leaſe foz life of Blackacre, and granteth White- 
acre and the reverfion of Blackacre to A. and his heirs, towhom attoznment 
is made, and dyeth,the wife receiveth Dower of A, of Whiteacre, and after the 
Leſſee foz life dyeth, the Wife ſhall have a Writ of Dower (unde nihil haber) to 
be endowed of 1Blackaere ; fo2 albeit it be againff the ſame Tenant, and in the 
fame Town, and befoze the Writ purchaſed, which are the the points requi- 
red by this Act, yet is there another p2operty neceſſarily implyed; and that is, 
that he be ſuch a Tenant of both the one land and the other,at the time of the re- 
ceit of Dower, as the might have hadher Writ of Dower (unde nihil habet) a- 
gainlt him, of both which the could not have in this caſe, in reſpec the Leſſe 
foz life was Zenant of the fr&e-hold af that time, and fo no default in her. 

The Baron ts ſeiſed of a carue of land holden by Knights ſervice , and of 
UWhiſeacre in Dale, and after the-equerture infeoffeth A, of Whiteacre with - 
Warranty, and dyethzhis heir within age, the Gardein afigneth Dower of the 
carte Wand, andtheti the wife ings her Writ of. Dower againfs A. who 
voucheth the heir:in the cuſtady of the Gardein,; the. Gardein pleads the recoit 
of Dbwer-qf the ſaid carne in.the ſame Zown, ayd adjudged a god plea, andthe 
Writ'of Dower (unde Ttibil haber) abated, EI 7 
.- The ſame Law it 4x, if the Gardelrthat affirmed the Dower pyed, -and the 
heir Had been vouched in the guard of his Erecntozs, his Erecutozs in the caſe 
aboveſaid ſhould plead the ſame plea, hi 
. ? n 


Weſtm. primer. 
And ſo if the heir in that caſe had ben vowched of full age, he might have 
pleadedas vowchee, as an aſſignment of Dower by himſelf in the ſame Town, 


© Enineſmela ville.) g aaritof Dower, unde nihil haber, doth lie 


in an Pamlet, bat yet if the demandant have received Dower, out of tht Daſh 


Cap-50. 


ufrh-it 
fatcte 


$1 
blo 
'1 


f, and in the ſame Town, the Writ ſhall abate : otherwiſe it is, t 
be in the NE Pariſh, ik it be inanotyer Town, foz the wozvs of the 
be, En meſine la ville, Þ | "2k 

q Avant ſon briefe purchaſe.) r this claute Flera Taith thiis, 
Si partem dotisſuz receperit poſt dreye umpettatiim, quamyis ab / ipſo tenente'; wh 
propter hoc cadir breye mulieris» cum dicere poteric ance judicjum, quod de 3rtulyg, 
vel omiſſione eſt ei ſatisfatum, and lo tf appeareth by Bracton, it was, as fe this 
point, at the Common Law. . dil b2i Ts 


| ——_——_o—_ _n—_—— 


CAP. L : 
TNT pur ceo que le Roy ad fait cel choſe al hononr de 
Fo. & ſaint Eſgliſe, & pur le common profitde peo- 
ple, & pur le allegeance de ceux: queux ſont greves , il ne 
yoit my que auterfoits puiſſent turner a prejudice de luy, ne 
de ſa corone: Mes queles droits , que a luyapperteign';luy 
ſoient ſaves en touts points, | | Gs 


This is a ſaving to the King of the Rights of his Crown, 


Cecl choſe. ] That ts, that this ®tatute of w. r. which hathden made 
to four excellent ends, viz. the honour of God, the honour of the Church, f6z 
the Common-wealth, and fo2 the remedy, disburdening, and eaſe of themhat 
be grieved, ſhould not be pzefudictall fo him, oz fo his Crown, but that the 
rights, which to him appertain, ſhould be ſaved, | 


T Allegeance de ceux queux ſontgreves.] whis thouts be At- 
teviance de ceux, &c, Mhat is, disburdening, remedying, and eafing of ſaith as 
be grteved. — = | 

yl Mes que les droits queux a luy appertain'.7] what is toſay 
the Kings Rights, 02 the Kings Rights of his Crown, oz the Rights «f the 
Crown, foz ſo theſe, which ince are called p2erogatives, befoze this time wete 


called Jura Regia, 92 Jura _ Coronz, 92 Jura Coronz ; Bratton cals them 
Privilegia Regis and Bricton, Droit le Roy, | 7 


- But fince this Act jasRegni, &c. hath b@n commonly called Przrogativa Re- 
os, which is all one with thts, that this Ac calls Droic le Roy, _ 
ce the firlt part of the Toſtiruccs, ſe, 3, Lex'Corone, 


26g 


Firſt part of the 
Inſt. ie. 39. 


18E.2, bre 82g; 
4 E. 3: ibib. 745: 
4 E.3.52.8 E.q-6: 


Fleta ubi ſupra; 
BraRon ubi ſupr; 
3 E. 3. Vouch; 
196, 12E.}. 
Dower 86. 
Regiſt. 171. 


Regiſt, fol. 6t: 


Brafton, 


Britton fol. x. 


17 E. 2. Prareg; 
_- Regis. 26E. 5. 
 , Quar. Imp. 95, 
. B. 3 cine fa 
10. 8H. 4. 25 
9 H. 46. 15 E:4- 
I2,13, 


Britton ca- 53- 


Harveſt, 
Arvi veſt *, : 


Int? leges Edw 
Regis, anno 
[Dom 92.4. 
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"OAP- LI" 
| Bb pur ceo que graund charitie. ſerra de faire droit a 


touts en tout tempts, ou meſtier ſerroit: Purview eſt 
per aſſentment des Prelates , que Aſsiſes de Novel difleiſin, 
Mordaunceſter, & de Darrein preſentment fuiſlent priſes en 
le Advent, en Septuageſime , & en Quarelme, auxibien 
come le home prent lenqueſts, & ceo pria le Roy as E- 
veſques. | 


MZhe canſe of the making of this Statute doth manifeſtly appear by Bricton, 
who being 15. of Hereford, and expert both in the Common and Canon Law, 
in his Chapter De challenge de Jurors, ſaith thus, Er fils yſotent aſter des Jurors 
uncore purrount aſcuns eftre remoyables per yerie challenges des parties, & aux 

ur le-tempts en caſe :, Car heures ne ſont pas meures: Car per Canon eſt defendu 
de ſaint Eſgliſe ſur peyne de excommengement, que de Ja ſeptuageſme jeſque. al 
Utas de Paſche, ne del commencement de Adyent jeſque al Uras de la Epi. 
fayne, neen jours del quatre tempts, ne en jours de major Letanies, ne. en 
jours de Roveyſounds , ne en le ſemaigne de. Pentecoſt, ne en temps de ſcier blecy, 
ne de yendenges quedurent de 1a' S. Margatet jeſque al 15. de faini Machae), 
ne en 'folemne jours de feſaints de ſaints nulluy ne jurge. ſur :le Euanoelies, ne 
nul ſecular plea ne teigne, ne ſummons ne face en' tempts ayandits, iffint- que 
touts ceſt tempts ſoit done a Dieu prier , & de peſer contekes , '&. de accor- 
der ceux, que ſont a diſcord, & pur colller les biens del terre, dont le people 
doit yivre. FEE oor © 

Which in reſpec ef ſome difficulfy J hate thought god fo fo franſlate, 
« And if ſufficient Jurozs appear, ſome are removeable foz jul challenges of 
&* the parties, and alſo foz the time in caſe , 'foz all hours are not fit fo2 all ſea- 
<« ſons : foz if ts fozbidden by the Canon of holy Church upon pain ef Excom- 


.« munication, that from the Septuageſme untill-eight days affer Ecſter, aud 


«from the beginning of Advent untill eight-diys after the Epiphany, (0; 
*« Twelfe day) oz in the days of the four times (that is,the Ember days appoin- 
« ted foz publike Fafts four times in the year) o2 in the.days ofthe great Leta- 


- © nies o2 1n Rogation oz Gange days, oz in the weekof Penteceft, oz in time of 


« Yarveft, oz of Uintage which dureth from the Feaſt of ©, Margaret (which 
c« is the thirtenth of July ) untill 15, days after the Feaſt of ©. Michael the 
* Archangel, oz in the ſolemne Feafts of the' Acts of Saints,no-man be ſwozn 
*« npon the holy Euangelifts, noz2 any ſecular plea be holden in the times a- 
F lelaid, but that all theſe times be giten foz pzayer to Cod, and to appeaſe 
& debate, and to acco2d them that be at diſcozd, and to gather the fruits 
cc rb earth, whereof the people may lite, which were wozks of piety atid 
« charity. Fa I, Fes 

This Act beginneth with a Parime of Law, Summa charitaseft facere juſti- 
iam fingulisin omni tempore, quando opus fuerit, and therefoze pzobideth that 
the the Aſiſes, viz. of Noyel diflcifin, Mordaunc?, and of Darrein preſentment 
ſhould be taken in Advent, Septaageſme, «nd Nuareſme, 


T Tout tempts ] Yere tis underffd Coyenable in Ley, foz in the Com- 
mon Law there be Dics juridici ; & dies non juridici ; dies non juridici ſunt dics 
Dominici, the Kozds days thzougheut the whole year, ſo called, becauſe the 
L o2d and Saviour of the wozld did ariſe agzin on that day : and this was the 
ancient Law of England, and extended not onely to legall pzoc@dings. Lut to 
ccnfrads, 


Cap.5i: 


VW eftm.'\premer 
contracts, #£- Dacus fi die dominico quicquam fueric mercat 
terea duodecim mul&ator, Anglus trigintaſolidos numerato ; - 


Reges, qui ſeryiuft Chriſto, faciunt Leges pro Chriſto, 
day of the Aſcenſion of the Loz2d Jeſus Chalk. 


32 4.8. Trinity Termerteuded'into the ttme-af Yar 
Zerm the day of the Nativity of ©. John Bapcift-was not 


juridict, 


And it ſhould ſ&m by Forteſcue, that there be alſo horz juridice, foz he dedf- Forteſcue cap. 5t5 


us, -re pſa, , 
Shd it i 
2, In Eaffer- Term'the 
3+ Wefozs the Statute of 
arvelt;/ andthen in that 


Orls prz- 
ts als +: 


x s dles juridicus; but 'by 
that @tatute that Zerm.is ſo. abbzeviated, | as ;that day falls not within the 
ſame, onely dies Dominict are not dies jyruict- tn that'Term. : Jn-Bichael- 
maſſe Term the day ofall Sainfs,. and the day. of al Souls; And in-Pilary 
Term, the day of the Purification of the bleſſed Uirgin Mary, are not dies 
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ald, 27 H.6. cap.4: 


cating his Bok to the Pzince, faith, Scire te eriam cupio, quod Juſticiarli Angliz fol.66, b. 
non ſedent in Curiis Regis, niſi per tres horas in die, ſcilicet ab hora ofaya ante 
meridiemy. uſque horam undecimam completam, quia poſt meridiein Curiz ille non 
tenentur, ſed placitantes tunc ſe diyertunt ad perviſum, & alibi conſulentes cum ſer- 
vientibus ad legem, & aliis confiliariis ſuis, Quare Jufticiarit, poſtquam ſe refecerint, 
totum diei refiduum pertranſeunt Rudendo in legibus ; ſacram legendo ſcripturam, & 
aliter ad eorum libirum contemplando, ut vita ipſorum plus contemplariya yideatur, 


uam atiya, &c, 


And the Mirror ſaith, Abufion eſt que tient pleas per Dimenches (i. ®abbath Mirror ca.5. $ 7 
daies) ou per auters jours defendus, ou deyant le oleil levie, on noKantre, ou in 


diſhoneſt heu, 


T Purview eſt per aſlentment des Prelates.) Which is ex- 
p:eſſed, not that the Pzelates aſſenfed alone, buf that it was enacted by the 
King with the whole aſſent of Parliament, which is implied by theſe wozds; 
Purview eſt, and this Ac is enfred info the Parliament Roll with the reſt 
made in this Parliament, But per afſent des prelates is added to manifeſt that 
this Act concerning the croſſing of a Canon of the Church was enaced by their 


aſſents. 


And here it is wozthy of obſervation, that albeit divers Judges of the Sce the firſt part 
Realm were men of the Church, as Bricton, Martin de Patteſhull, William de ®f *be Infticures, 
Ralcighe, Robert de Lexinton, Henricus de Scanton, and many others ; and that ſea. 524. 
the honourable Dfficers of the Realm, as Lo2d Channcelloz, Lozd Treaſurer, 

Lo2d Pzivy Deal, Paſfter of the Rolls, xc. were in thoſe daies men of the 
Church, yet they ever had ſuch honourable and true-hearted courage, as they 
ſuffered no incroachment by any fozein power tpon the Rights of the Crown, 


v2 the Laws and Cuſfomes of the Realm, as in Cawdryes Caſe inthe fifth Li.s. fol.:. Caws 


part of my Repozts is partly ſhewed, and muchmoze (if it were requiſite) 4ics Caf. 


may be ſaid in that behalf. 


T En Afﬀiſe de Novel diſſcifin, Mordaunceſter, & 


Prelates de taint Eſgliſe fount diſpenſatiens que Afſiſes, & Juries ſont priſes en tiels 


temps per reaſonable encheſons. 


ll Adyent.] Adventus Domint in carne, & incipic die Dominica proxim” 


ante feſtum Santi Andrex, vel ipſa die SanRi Andrez, fi in Dominica yenertt 
endeth eight dates, after Twelf-tide, o2 the Epiphany. 


q Septuageſime.) Septuage 
foze Dhzoveſanday, and endureth fill 


fima beginneth on the third Sunday be- 
eight dates after Eaſter, 


M m 


« Qua. 


; and 7 Afp.7.14 aſs, 
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©.. Quareſme.] Quadragefima beginneth the firſt Sunday in Lenc, 


© 


and endureth all Lenf. 


C_ Er ceopria le Roy as Eveſques.]' Fair and gw wozds many 
times further, but never hinder any god wozk, 

How the Canon aboveſaid tok no place in other Actions nof named 
in this Act (if you obſerve the times fozbidden by the Canon) is manifeſt 
= = Wooks , and common experience in all ages fince the making 

reof, | | 


# 


STATUTUM 


KUSKESSHHKSLHASLHRSHSE4206:0.0.0 


Staturum de-Bigamis, 
Editum Anno 4 Edw.1. 


\ : 


Tis called Statntum de Bigamis of the Fift Chapter of this Parliament, 
I wherein thoſe that be Bigami, are barred of the paivilege of Clergy, 


N przſentia venerabilium patrum quorundam Epiſco- 


porum Angliz, & 'aliorum de confilio Regis, recitatz 
fuerunt conſtitutiones ſubſcriptz, & poſtmodum coram do- 
mino Rege & Conlilio ſuo auditz & publicatz, quia onines 
de conſilio, tam Juſticiarii, ,quam alii concordaverunt, 
quod in ſcripturam redigerentur ad perpetuam merrioriam, 
& quod firmiter obſerventur. | 


Vere map you obſerve the ancient o2der of pzoceding in Parliamenf foz 
paſſing of Bills ; firff a ſelec Committee of certain Biſhops, Barons,and ſome 


of the Commons, with the Judges aſſiſfants (who after are erpzefly named) 


erp2eſſed here under theſe wozhs, Ec aliorum de confilio regis, (foz at this ttme 
the EL 02ds and Commons ſate together) and after the Committee of both You- 
ſes had reſolved hereupon, then to Repozt it to the whole Councel here evpzeſ- 
ſed under theſe wo2ds { Auditz & publicatz :] whtch o2der in the ſeveral Youſes 
is continued to this day. 

* Shard beholding the manner of the penning of this Ac, was of opinion that 
it was no Ad of Parliament ; but the contrary is holden by many erpzefſe au- 
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230 Aﬀs.8E.2. 
Dower 169. FE.z- - 


thozities both befoze and after him. And theſe wozds in the firſt Chapter [Con- 655-9 E-3-33- 


cord' cſt per Juſticiarios & alios ſaptentes de confilio regni ] doe p2ove it to be by au- 
thozity of Parliament, foz Concilium regn ts the Lozds and Commons legally 
called Commune concilum regn!, 


7 Quia omnes de confilio, tam Juſticiarii, quam alii 


concordaverunt, GC. ] And becauſe this was done by the advice of the 
Juſtices, and was but a declaration of the Common Law concerning aid prier 
of the King, andWarranttes, as by the wo2ds of the Ac it appeareth, therefoze 
they are inſerted info the Ac with this addition, Qui conſuetudines &uſum ju= 
dictorum haCtenus habucrint ; And Sir Ralph de Hengham was chief Juſtice of the 
Kings Bench, and Sir Thomas de Weyland chief Juffice of the Court of Com- 
mon Pleas at this Parliament. 


M m 2 C AP. 


228, 3.26. 39E.z. 
13,13. 
2H.7.7.4H.71, 
2. tit. Aide le 
roy 33. 


Tater leges Inz, 
An. Dom.7 27. 


Inter leges Alu- 
redi regis, Anno 
Dom. 900. 


farer leges X- 
thelſtani,anno 
Dom. 940. 


Inter leges E- 
theldredi, anno 
Dom. 1016. 


See the firſt part 
of the Inſtitutes, 
ſe& 534- 


3 H.6.56.fic adju- 
dicatur tempore 
: E. I, 


Statut, de Bigamu. Cap.r. 
BE 700000 OP, Jets © 


T NE placitis bi! texieus: cxeipit,; quiod! fine Rege reſpon- 
D derenon poſlit;; Concordatum eſt a Juſticiarios, & 
alios ſapientes de confilio Regni domini Regis, qui conſue- 
rudines & uſum judiciorum hacenus habuerunt, quod ubi 
feoffamentum factum fuerit per Regem, & charta ſuper 
hoc confe&ta, tantum ſe:habeart, quod f1 alia perſona pex 
conſimile feoffamentum 8 'conſimilem chartatn teneretue 
ad warrantiam, Juſticiarii ulterius procedere non potuerunt, 
nec hucuſque proceſſerunt, nifi ſuper hoc prxceptum | 
Rege habucrint, nec videre poſſunt quod procedere pot: 


' 
, Fo 685 


©. Per Juſticiarios, & 'alios ſapientes de confilio regni 
domini reg1s. ] Here was uſcd the ancient fozms of Parliaments, when 
the Aas were Rex ex confilio ſapientum, &c, LOS. | 
At a Parliament holden by King Inas, anno Domini 727. the Statutes be: 
gan thus, Ego Inas Dei beneficio rex ſuaſu & inſtituro, Cenred1 patris met, Heddx 
& Erkenwald! epiſcoporum niecorum, omniuin lenatorum meorum; & natu majorum 
ſapientum popult mel in magna ſeryorum Dei frequenia, &c, Yere tis the Parli- 
ament erpzeſſed, as it conttaneth to this day. * | OO FOLOS 
Has ego Aluredus rex ſanRiones In unum collegi, &c. multa tamen que nobts mi- 
nus 'commoda videbantur. ex. conſulro partim ' antiquanda , partim innoyanda 
curavi. . TS. ; ; , 
And again, Hzc ſunt ſenatus conſulta ac infticura, &c. quz a ſapientibus recitata 
ſzpius, atque ad communem Regni urilitatem no pers ſunt, 2 
Decreta aRaque ſunt hxc omnia in celeb:1 Grantaleano concilio, cut Wolftanys 
interfuit Archiepiſcopus, & cum eo optimates & 6 teen ab Ethelftano evocarti fre- 
quentifſimi ; this 1s that Grandceftier in Cambridge-fhire, of which the Port 
ſatd, | 
Olim Granta fuit multi urbs inclyta rebus, 
{+147 Nun etemm magnum nh niſi nomen babet. 
And that great Parliament which Echeldred held, is called Sapientum con- 
cilium : and moze of thts kinde might be remembzed. IS | 
7 Qui conſuctudines & uſum Judiciorum haRenus ha- 
buerunt.) Foz ofancient, and at this time many of the Nobility and of the 
Clergy were expert infhe Laws and Cuffomes of the Realm, and had judicial 


ws as parfly hereby, and moze at large may appear in the firft part of the 
nititeutes, ; 


T Tantum ſe habeat, quod fi alia perſona per conſimile 
feoffamentum & confimilem chartam teneretur ad warran- 


tiam ,Jufti c ulterius procedere non potuerunt.”] wy this bzanch,if 
the King give lands with clauſe of an erpzeſſe Warranty, yet the Patente,#c- 
ſhall 


Cap. 1. 
ſhall not have oz recover in Status. Je Bigamh a 
the King ſhall yeeld —_—  — without ſpecial wozi 26.9 
caſe he ſhall have aid of f n_valye upon evicion,xc. and hom wozds that 4 t7 E.3.12, H 
fo2 the honour of the Ki he King by the geyeral purview nevertheleſe, in that Ex: Ror.2. in 
nce that he hath foz mair that he aid the Patentee wit of this Law, foz it is 290" Vai 
arrantedfohim: fy ARCROmanes of the eſtafe whic h any Reco2ds o2 evi- b8E.3.10.18E.3. 
Tot Er agen Ee, ah 
was avfudged; Hil.6.E, 1. in commu o warranty, and to veld i is ws 28.7 7.8 
> If the xinc giv) ,1, incommuni banco Roc. 2. Wi oyeld in value; and.ſoft 7: ** SIEM 
Zing _ bar moon - int fe# (dy 3. William this RE etgn 6 <$AM19.35 
of this bzanch corey atonts all hgvegidor-th bindoth-nok the > E.3.94.b. 
dy this wo Deck: Anvil i aſe enſher ern ſu 0K Pfantifes 16.00% 
 the'chief Los: (1 , albeit the tenure by Patent to warranty 3z Az. 7 8.3.7: | 
Ir i-0pponx ta the Court that the Kettors 3 Ftp the Batett to 0hely bf 12, 71e 26. 
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Statut. de Bigamu, Cap.2. 


CAP. IT. 


Ncertis autem caſibus, utpote ubi rex confirmaverit, vel 

ratificaverit fa&tum alicujus in rem alienam, vel rem 
aliquam alicui conceſlerit, quantum in ipſo eſt, vel ubj 
charta profertur, quod rex tenement aliquod reddiderit, nec 
clauſula aliqua in ea contineatur, per quam warrantizare 
debeat, & in confimilibus caſibus, non erit ſuperſedendum 
occaſione confirmationis, ratificationis, conceſſtonis, ſeu red. 
ditionis, aut aliorum conſimilium, quin poſtquam hoc regi 
fuerir oftenſum, ſine dilatione procedatur. 


Ubi rex confirmaverit, vel ratificaverit.] Þere be this 
caſes where aid,xc. ought not to be granted of the King, noz the Court ſurceaſe 


6. by fozce of a Urit De domino Rege inconſulto ; whereof the firlt is, when the - 


King confirms oz ratifies, xc. which muſk ſo be unde:ſtad, when the confir- 
mation giveth no cſfate, and if it giveth any eſfate, where no rent o2 ſervice is 
reſerved,o2 where in like caſe (as hath been ſaid) another perſon were not bound 
to Warranty ; but if a rent oz ſervice be reſerved, and by the Action brought 
(if the Demandant pzevatl) the rent oz ſervice ſhould be defeatcd, then there is 
god cauſe of aide prier, EC 02 if a common perſon were in thaf caſe botind to 
Warranty, then 1s the confirmation in nature of a Feoffment, and within the 
firſt Chapter : what hath been ſaid in caſe of confirmatten, the ſame holdeth in 


caſe of releaſe. 


T Alicui coneeſlerit, quantum in iplo eſt.] Here is the ſe; 
cond caſe where no aid ought to be granted, fo2 the King granfeth bnt his own 
eſtate without any Warranty. | 


T QuodRextenementum aliquod reddidcrit, nec clau- 
ſula aliqua in ea contineatur, per quam warrantizare de- 


beat, SY This is the third caſe where no aid ſhall be granted, in caſe of 
a reſtitution. Hes md | 
q Poſtquam hoc regi fuerit oftenſum, ſine dilatione 


procedatur J Þere ſome have ſuppoſed, that in theſe th2& caſes aid ſhould 
be granted, but by fozce of theſe wozds, that no ſearch ſhould be granted, where- 
in two errours be committed : x. That aid ſhould be granted, which is againf 
the erpzeſſe letter of the Statute, Non eric ſuperſedendum, &c, and againſt the 
235ok of 39 E.z. ubi ſupra, 2, That in caſe of aide prier of the king, oz of the 
Writ De domino Rege inconſulto, no ſearch ought to be granted, but oncly ina 
petition of Right. 

And if aidhad ben in any of theſe thz& caſes erronioufly granted, the Tc- 
nant o2 Defendant ſhould have a Procedendo fine dilatione, that is, without de- 
lay, and of courſe, which is the ſenſe of theſe wozds. 


CAP. 


Cap.3- Statut. de Bigamit 
FA auCHP, TTL >» 


E dotibus mulierum abi aliqui cuſtodes heretitat 

maritorum ſuorum cuſtodias habent ex dono vel con- 
celſione Regis, five cuſtodes rem petitam teneant, ſive he- 
redes-dictorum tenementorum vocentur ad warrant ,. fi 
excipianit, quod fine Rege reſpondere non. pollint, non ideo 
ſuperſedeatur, quin in loquela-pradict, prout juſtum fuerit, 
procedature DOE LA ATR PALgDS | es 


' 


. 
, 


This Sfatute having. not:ben put-in pzint until fowatds the laffer part of 
the reign of H.8, and thereby; as it ſeemeth,'nof commonly known; there have 
divers aid pzayers been. granted directly againff both the points of the pur- 
view of this Statute, as well when the Writ of Dower hath ben bzought 
againſt the Kings Grauntee o2 Committee, as where. the hcir came in as 
Uowchee in his cuffody ; and the like: rule Brian gave in 4H. 7. but when 
- ce ae remembzed him of this Statute of Bigamis, the aid was 
over-ruted, | | 
. And-at the Parliament holden in 1$ E.'r, an Ad is in the Parliament 
Roll thus: enfred, Quod viduz recipiant dotem de terris in.cuſtodia Regis exiſten- 
tibus, Dominus Rex przcepit Juſticiarits de Banco, quod viduz poſt mortemr yiro- 
rum ſuorum petant dotem ſuam, &c. & quod in -placitis illis procedant ſeeyndum 
communem  legem Regnt, & quod partibus  factant debitum Juſticiz- comple- 
mentum, | b 

20 as ſeeing the letter of this Chapter of 4 E. r. extends but where the 
King hath graunfed the cuſtody over, -oz where the hetr came in as Tow: 
che, this Ad of 183 E. x, made about fourten years after, addeth, that theſe 
. Widows ſhall recover Dower againſt the heir in the cuſtody of the King, 
where the King graunteth not. the cuſtody fo any, buf kepeth the lands in 
his own hands. And J am. verily perſwaded, that ſeeing the grannting of 
aid, where no atd was grauntable, was not any Erro2 (whereby the judge- 
ment might be reverſed) ſome Judges either foz that cauſe, o2 foz fear, have 
graunted aid of the King in many caſes, where if was: not to be graunfed by 
Law, and the rather, foz that in ancient times aids of the King were little oz 
no delay at all ; foz Urits of Procedendo were ſpeedily graunted, whereas of 
later times aids payers, .and ſpecially Writs De Domino Rege inconſulto are 
uſed meerly fo2 delay of Juftice, and that foz no ſmall fime- h 
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CAP, I). 
DE purpreſturis, ſeu occupationibus quibuſcunque factis 


ſuper regem, five in libertatibus, five alibi : Concorda- 
rum eſt quod tempore regis H. diffinitum erat & concordar', 
quod ubi occupatores ſuperſtites fuerint, Rex de plano re- 
ſumac 


29t 


$ E.3.15.18 Boys 
38. 19 E.3.aide ic 
Roy 64. 39E.3.8. 
46 E.3-19. 
17R.2,breve 646. 
11 H.4.39, 5Hes. 
I 3, F.N,B.1 5%. d, 
4H.7.1,2, $E.2. 
Dower 169. 
Li.g.fol, 15316; 
Anna Beding- 
fields Caſe. 


Ad Parliam, tent* 
poſt feſtum S. 
Hil.1$ E I fo.6; 


17 E.2, Cap.13, 


2.972%  Statnt. de Bigamis: © Cap.4.' 
£ | ſamat ſhi remtaliter occupatam de manibus occupantium, 
DK quod etiam de cztero in regno obſerverur. Er {1 aliquis de 
| hujuſmodi reſumprionibus conqueratur, prout juſtum fue- 


ric,audjarir. | OO 
S381 I: DE953-73.413- LL | 305 @h be Lf : ; 
This Act is but a confirmation of a fozmer Dtatute made 1n.the reign of 

—_—— po 


F-7 | ra cometh'of the French -wozd Pur- 
ptiſe,b2 Pourpris, which lignifieth an incloſure oz building, and in legal under; 
Ttanving ſignifieth an incrochment upon the King, either upon part of the 
Kings demeſn lands of his Crown, which are accounted in Law-as'res publi- 
cx, & ſemper fayorabile fuit in omni republica principis patrimonium ; 02 in the 
high-ways, 02 in commonrivers, oz in the common fkre&ets of a City, oz gene- 
rally when any common nuſans is done to the King and his people, endeavou- 

Glany-li.9. ca.z1. ring to make that paivate, which ought to be publick, which Glanvil tery aptly 

| deſcribeth in theſe wozds, Dicicur autem purpreſtura, vel porpreſtura proprie, 
quando aliquid ſuper Dominum Regem injuſte occupatur, ut in dominicis Regis, 
vel in viis publicis obſtru&', yel in aquis publicis rranſverſis 2 reto eurſu, yel quan- 
doaliquis 1n Civitate ſuper regiam plateam aliquid zdificando occu payeric, & gene- 
raliter quoties aliquid fit ad nocumentum Regu tenement!, vel Regiz viz, yel Ci- 

; yltatls, ; 

Cp. Irineris. Jt was an Article of the Ey2e befoze this Act fo enquire De purpreftufis faQtis 
ſuper Dominum Regem, five in terra, five'in mari, ſiye in aqua dulci, five infra liber- 
tatern, five extra. | 

It appeareth alſo by Glanvil, thaf there be alſo purpzeffures done to Snb- 
jets, but this Chapter treateth onely of purpzeſtures done to the Ring and his 
people. 


© Seu occupationibus.) Yere occupationes are taken foz uſurpatiens 
upon the King, and if is p2operly, -when one uſurpeth npon the King by uſing 
of Liberftes and Franchiſes, which he ought not to have ; andas- an unjuſt 
Entry upon the King into lands oz tenements ts called an infruffon, ſo an un-, 
lawful uſing of Franchiſes oz Liberties is ſaidan uſurpation, but occupationes 
in a large ſenſe are taken fo2 purpzeſtures, intruſions, anduſurpations, 


_ TT Seuin libertatibus, five alibi.) That is to ſay within liberties 
93 places that have franchiſes, oz pziviledges, oz without. G | 


T Ubi occnpatores ſuperſtites,fuerint.] This 'was a Law 
great equity, foz if extended not but to the w2ong doers themlelves., | 


T Rex dc plano reſumar.) That is, may clearly reſeiſe. ut this 
Glany, ubi ſupra. is to be intended upon due conviction, foz ſo ſaith Glanyil1, Ec qui per Juratam 
ipſam aliquam hujuſmodi fecifſe purpreſturam convictus fuerit, in miſericordia Do- 

mini Regis remaneat, &c, & quod occupavit, reddet. 


{1 Er <1 aliquis de hnjuſm reſumptionibus conquers 


tur, &c. ] And yet ſuch reſeiſures ſhall not be final, but t | 
| e parfy grieved 
may complain of ſuch reſeiſures, Er prout juſtum fueric, 1K lt Party $ 
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Cap.5. Statut. de Bigams. 273 


CEP. |: 


E Bigamis quos Dominus Papa in concilio ſuo Lug 
| I Jr omni privilegio clerical privavit, per conftitu- 
tionem inde editam, & unde quidam Przlati illos qui effe- 
Ri fuerant Bigami ante prxdictam conſtitutionem, quando 
de felonia rectati fuerunt, tanquam clericos exegerunt fibi 
liberandos : Concordatum eſt & declaratum coramRege & 
concilio ſuo, quod conſtitutio illaintelligenda fir, quod five 
effeti fuerint Bigami ante prxdi&tam conſticutionem, five 
poſt, de cztero non liberentar przlatis, immo fat cis juſticia 
ficur de laicis. 


T De Bigamis.] Bigamus is he that either hath married two oz moze Mirrorcap.z. 


wives,o2 that hath married a widow, as it appeareth in the Otatutes of 18 E. 3, -———= a 
Cap. 2e'T E. 6. Cap. 12. Britton fol. 11. b- 


oihs Flera lib, x. ca. 33. 

C Concilium Lugdunenle, &c.] The confitution here mentio- 1:H.4-10.18E.3. 
ned, is in theſe wozds, Alcercationis antiquz dubium przſentis declarationis oraculo dir ft n 
decidentes bigamos omni privilegio clericali declaramus efle nudatos, & coertioni þ,, ; a 


fori ſecularis addi&os, conſuetudine contraria non 9bſiante ; ipfis quoque anathe- ſtol' Gregor. g. 


mate prohibemus deferre tonſuram, vel habitumClericalem, lib. 6. decretal.z, 
This conffitution is hereafter in this Chapter erplained, Bonifacio 8. in 
This Councell was holden at the City of Lyons tn France, Bonifacius the —_— 

oight being Pope. nc edit, 


At the Councell of Lyons Britton and Fleta ſay, at Lateran ſaith Braton, the 
Pope endeavonredto taks away the p2oſentations from Pzinces and Lay Pa- Bricron fol. z 25. 
frons to p2eſent by Laps, foz that the conſtitution ſaith, Quod collatio beneficii Flea li.r.ca. z3, 
eſt res ſpiritualis, 8 aliter credentes effent hzrerici, &c. and the Common Law ſaith BraQ.|.4.10.247, 
that a p:eſentation to a benefice is tempozal, and ſo, it is declared by divers 
As. of Parliament. 

At this Councell after ſix moneths the Dioceſan ſhall pzeſent : the Regiſter 
ſaith, that to pzeſent by Laps was Dioceſanis ſpectalicer indultum after ſix 
months, and yet if after the fix months the Patron pzeſent befoze the Dioce- rl A - 
ſon collate, he ought to receive his Clerk, notwithſfanding the generall 7 + 4 367; 
Conncell. 

But when the Kings turn came fo pzeſent Jure Coronz by Laps, the Regi- Regiſt, | 
ter ſaith, Nullum tempus occurric Regi ex. conſuctudine ha&tenus obtent'in 18 E.3.21.38E.3 
Regno Angliz, ſo as the Councell did not bind the right of the King, noz cogld 2- 27 E. 3.8. 
the Dioceſan pzeſent by Laps untill it wad ci indutum ; that is, untiH-it 4 WY H4 
was allowed tohim by conſent of the Realm with fich limitations andrefri- Dot (2nx7 gi p 
ions, and with binding him in many caſes.to give notice, as was thought e.1x.s. 38. £ 
jult and reaſonable in Subjects caſes, foz the better ſervice of God and & z5.a. . 
infrucion of the people. But-the King, who 1s ſupremus Dominus, loſeth >** wh er 5 # A 3 
= his pzeſentation by any Laps at all, the ſaid conffifution notwith- verbo lemeitre -_ ol: 

anding. | 4 


T Unde quidam Prelaci, &c.) Certain Pzelatesdidinterpzet the 


ſaid generall Councell to-ertend onely to ſuch as became Bigami after the 
Nn Coun- 


"TY + 
_ 


274 Statut. de Bigamus. Cap.s. 
Councell, and they challenged ſuch Clerks, as were bigami befoze that Conn; 
See Arr. Cler. cell, when they were arreigned foz felony, and required fo hate delivery of 
cap. 15- them. | 
p But hath the Parliament power in theſe caſes fo make Declarations - - 
R. 2.6 Pea, and in greater, foz by anthozity of Parliament it was declared, that ur. 
—_— Hs the twelfth was duly eleced, and onght to be accepted Pope ; the truth ig, 
that the Cardinals fozſ@k Urban, and eleced Clement the ſeventh, therefoze it 
was enaced that all 4Benefices and Poſſeſſions of Cardinals rebels within 
England ſhould be ſeiſed, ec. | | L 
; This Schiſme between theſe two Popes confinued 39. -years,till the Conn- 
T heorike, cell of Conſtance, one curſing and warring with another, in ſo much, that by 
LG reaſon of this ®chiſme, above 2coooo. Chailtians were miſerably flain, this 
Urban dzowned, five Cardinals flew the Biſhop of Aquicane, gave authozity 
to Spencer Biſhop of Norwich againſt Clement the Antipope. 


q Concordatum eſt & declaratum coram Rege & con- 


cilio ſuo quod confticutio illa intelligenda fit.] were the King 
by adviſe and counſell of his high Court of Parhament -voth expound and ex, 
plain this conffitution made at the ſaid generall Conncell , and declareth 
where Clergy ſhould be faken away in reſpec of Bigamy. 
And this interpzefation of the Parliament was xagainlt the p2actſe of the 
 Pzelates, as befoze it appeareth, and contrary to the cuſfome befoze uſed, as 
by the conftitution it ſelf appeareth. = 
BC bis ut the true cauſe of this declaration by Act of Parliament was, that ſ&ing 
348.6.42.98.4, {Þe Judges of the Common Law were Judges of allowance oz diſallowanceof 
29. 22E.4.Co- Clergy to him that was arreigned of felony, and that the ſaid conſtitution 
r08.44-15 H.7.9, took away the pziviledge of Clergy, and by conſequent the life of man, the 
Judges befoze they allowed of the ſaid. conftitution, would have it declared hy 
authozity of Parliament. | 
Zhis Law fo depzive men that were biganu of the paibiledge of their Cler- 
Ror.Parl.51 E.3. Ay Was complained of in Parliament, in 5x E.z. and by KingE, 6, in the firſt 
nu.63.1 E.6.c.12 pear of his reign Wholly abzogated and taken away. 

SS It fell cut at this Councell of Lyons mentioned in cur Act (as our Piftozies 
owes Ls non repozt ) that the Popes Wardzobe in that City (wherein was that deteffable 
zc,  **® Charter which King John made tothe Pope fo bzing the Crown of England 

in ſerbage tothe ©& of Rome) then was Wholly conſumed with fire ; a divine 
Rot. Parl.anno And fiery revocation of that moſt unjuſt and fozceleſſe Charter, as was un 


_ +5 a nimouſly reſolved both in Parliament and elſewhere, 
memb.g9.in ſche- 
dula. hain R mn 


A C#P.- #4. 


Fa 
+ 
» 


 { I NChartis autem ubi continentur ( Dedi & concelsi tale 
tenementum fine homagio, vel fine clauſula quz conti- 

net Warrantiam, & tenend'de donatoribus & hzredibus ſuis 
per certum ſervitium ) Concordar' eſt per coſdem Juſticiar', 
quod donatores & heredes ſui teneantur ad Warrantiam. 
Ubi autem continentur (Dedi & concelſsi, &c.) tenendum de 
Capitalibus Dominis fcedi, autde aliis, quam de feoffatori- 
bus, vel hzredibus ſais, nullo ſervitio fibi rerento fine ho- 
maglo, 
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magio, vel fine dia clauſula Warrantie , hzredes ſui non 
reneantur ad Warrantiam. Ipſe ramen feoffatur in vita ſua 


ratione doni proprit tenetur warrantizare, Prexdi& autem 

dorecdiae fucrune apud Weſtmonaſterium in Par- 
liamento poſt feſtum ſanAi Michaelis, Anno Regni Regis 
E, filii Regis H. quarto, & extunc locum habeant. 


Mhere be two bzanches of this Act, and two _— thereupon, the firſt 
bzanth ts, that where Dedi ts contained in a Deed (albeit there be no other war- 

ranty) to hold of the Donoz and his heirs (as at the making of this Ac viz. in 

4E. 1. a man might have done) there the feoffo2 and his heirs had ben bound 

to warranty , and this was the Common Law; foz where Dedi is accompa- 

nied with a perdiirable tenure of the feoffo2 and his heirs , there Dedi impo2- 

teth a perdurable Warranfy fo2 the feoffo2 and his heirs to the feoffee and his 

heirs ; and herewith agreefh Glanvil, Tenentur autem heredes donatorum donatio- G1any J. 4. ca 2 
nes & res donatas ficut rationabiliter faftz ſunt, 111is quibus faRz ſunt, & hzredibus a 
ſuls Warrantizare, | | 

And Bra&ton herewith agreth, ſaying, Ec ſciendum eſt quod ad omnes Chat- BraRon lib, 5, 
tas de fimplici donarione competit tenenti Warrantizatio , & tenentur donatores & fol. 388.bs Uo 
eorum heredes ad Warrantiam, fi hora congrua, & modo debito cum proſecutione | 
competenti yocati fuer” ad Warrantiam, nifi forre in Charta de feoftamento contra- 
rium exprimicur, And in thole dayes regularly the done did hold of the donoz, 
unlefſe there were a ſpeciall limitation tothe contrary. And when the feoff- .. *4. Vous | 
ment was made by this wozd [Dedi] to hold of the donoz and his heirs, then he _ 290, EY 
and his heirs are boundto Warranty, 

The conſequent is, that although there be an erpzeſſe Warranty contained :0 8. 3. Count. 
in the Deed, yet. thaf taketh not away *the Warranty thaf is w2ought by fozce 4 garr-7: | 
of Dcdi, but the feoff& may take advantage either of the one, oz the other at JOE IIY 
his pleaſure. - EG | _ OO 

The ſecond bzanch is, that where Dedi ts contained in the De&d, to hold of 
the chief Lo2d,and not of the feoffo2,there, although there were no other War 
ranty in«the Deed, the feoffo2 ſhall be bound fo Warranty during life, Briccon 3ric ton fol. 88 þ 
faith, Si le purchaſor ſoit.de} done'challenge in a ſciſin, fi ert le donor tenu de gar- 
ranter auter ſon done tant come 11 viyera, tout ne'ſoit » ceo oblige per eſpectalne de 
Gonnpe tout face le purchaſor gde ceo homage a auter gue al donor, ficome al chiefe 
elSnLOUT. 

Ic the gift be made fohold of the chiefe Lozdofthef&, then Dedi bindes none 3z1 £. r. Vow- 
to Warranty, but him that made the giff. cher 290, 

_ Anditis fo be known that ſince the Statute of Quia emptores, 18E. 1. the gx.,.youch.z58. 
fcoff& in fee {mple doth hold of the Chiefe KLo2d, and therefoze at this day in 39 E.3.26.z H.7; 
that caſe the feoffoz is onely bound to Warranty during his lifg ; but if a man ,, 511, ,... 

af this day give lands in tail by the wozd Dedi,the Donoz and hits heirs are bound 2:0 E. 3. Connt. 
ko Warranty ; andſoit is of aleaſe foz life, reſerving a rent, though it be with- dc garr. 7. 

ont Ded. 6 E. 3-11.23» Afl, 
The conſequent hereupon is, that albeit there be in this caſe of the ſecond ' "1.6. _ h 
bzanch an expzeſſe Warranty, the feoffe may take advantage of the one o2 6H. 7. 2. 101.7. 
the other, as upon the firſt bzanch hath ben'ſaid. ©& foz this Nokes caſe a- F. N. B. 134. h. 
boveſaid. | 6 Eliz. Dier 1 xt. 


| KH: Nokes. Caſe, 
- T Sine homagio.] The Law was generally holden in thoſe days, mae fatal 

. that homage being parcell of the tenure reſerved to the feoffo2 andhis heirs, im- Flerali.6, ca. 23. 
pozfed a Warranty to the feoff& and his heirs, and ſomuch is implied by theſe Britton. fol. 179, 
wozds inthis Act, Sine homagio, that is, without any Warranty by reaſon 7M #r*eart of 


K homage, but that was ever intended, ſo long as the Tenancy conti- ©,,, 1omage 
| n 2 nued AunecR.ſe&. 14: 


| Jak 


2.76 


Glanv. li. 9. Ca. 4. 
14 H. 6. 25» 


Vide the firſt 
part of the In- 
ſtirutes ubi tup. 


31 E. 1. Voucher 
290, 


BraR, ubi ſupra. 
48 E. 3. Z, & 
14 H. 6. 25. 


11 H.6.41.11H. 


4-41. 14 H.6.25. 
6 H.7.2-F.134h. 


Y 


v4. 392-4, Sow 
7 


i: 
00 


39 E. 3.26, 


1H. 7. 13. 


. onely chargeable with the Warranty, + © 


. of them did warrant the whole by this wozd Dedi, otherwi 


Statut. de.Bigamu. / Cap.6. 


nued by deſcent in blod of the firſt purchaſer, foz if the Tenement were tranc- 
ferred out of his blod by feoffment, o2 any other tranflation, in that caſe the 
Tenant ſhould vouch his Feofaz 93 his heirs, ifhe had any Warranty, but no 
in reſpect ch Pqmage : And that this was the ancient Law, appeareth by 
Glanvile, whoſaith, Si aliquis alicut donaverit aliquod tenementum pro ſeryitio & 
homgeio ſug; quod poſta alius verſus eym dirationayertt, ——_ domi. 
nus tenementum id el warrantizaxe, vel-competens excambium el reddere. Secus eſt 
tamen de eo. quide alio tenet feodum ſuum ficut hzreditatem ſuam, & unde fecerit: ' 
homagium, quia licer is. terram.illam amittat ,, non tenebitur dominus ad eſcham. 
bium ; and this is ſignified in the doing of Yomage, Homagtum f dominus re- 
cipere voluerit , tunc in fignum warrantiz acquietationis & defenfionts manus te- 
nentis infra manus ſuas tenere dehet, dum tenens profert verba homagu, And this 
day it holdeth in caſe of Bomage Aunceſtrell. 


De donatoribus & hxredibus ſuis. ] 0 i& is if a body Poli- 
tique o2 Jncozpozate had by Deed, wherein Dedi was contained, infeoffed ano- 
ther to hold of him and his ſucceſſozs, this had created a like Warranty, as in 
this Ac is mentioned. 


| Concordatum eſt per coſdem Juſticiarios.] ghat is (a 
= ben ſaid befoze ) enacted accozding to the advice, and reſolution of the, 
uſtices, | ; 


T Ipſetamen feoffator in vita ſua. ] The letter of this 9c 
extends but tothe Feoffo2 upon a Feoffment made, but if Dedi doth enure by 
way of releaſe o2 confirmation, it impozteth a Warranty during the life of him 
that makes the D&ed; ſo it is if a reverſion expectant upon an eftate foz yeers, 
life, o2 in tail be granted by this wozd Dedi , and Attoznment had, here Dedi 
doth impozt a Warranty, though the ſkate paſſeth not by way of feoffment ; ſoit 
is of a Rent, of an Advowſon, oz the like. L.. 

BraRon ſaith, Si vero charta fuerit de confirmatione , non ſequitur inde warran- 
tizatio, niſi in ſe contineat donationem z ut ft dicatur, do, & confirmo tali & hzre- 
dibus ſuis, &c. Jf a man by Dedi letteth land foz life, by this the Leſt ſhall 
vouch the Leſſo2 (though the reverſion be granted away) and yet the Leſſoz is 
not poperly Feoff ator, EW 


q Ratione doni proprii tenetur warrantizare.] Albeit in two 
places befoze in this Act Dedi & Conceſſi are coupled together, yet theſe wozds 
Ratione doni proprii do appzopaiate the Warranty fo Dedi onely ; and agreable 


10:4 (b:17,0 ko this expolition in our Books is the common and conffant opinion of learned 


men at this day. ; . 
Two Jointenanfts make a feoffment in fe by this wozd-Dedi, the one dyes, 
the ſurvivour ſhall be vouched, -and render in value foz the- whole ; foz thongh 
the ſtate paſſed from both, and the Statute ſaith, Ratione don! pro rii, pet each 
| wile the ſurvivor 

onght not to have yelded the whole in value, as if hath been adjudged ; and the 
reaſon is, foz that the hetr of the Jointenant that dyeth cannot be bound by the 
Warranty created by this wozd Dedi, | CSR 
But if two Jointenauts make a Feoffment in fe, with an erp:efſe War: 
ranty fo2 them and their heirs to the Feoff&@ and: his heirs ;- and the one of 
them dye , the ſarvivour ſhalbnot be vouchedalone , but theheir alſo of the 
other, and the recompence in value ſhall lye equally upon them ; but if theone 
of themHave nothing, the other ſhall anſwer the whole ; fo. if & 3 Parime in 
Law, Quandode una &eadem re duo onerabilesexiſtunt, unus 'pro' inſufficientia 
alterius de integro onerabitur, But in the ſaid eaſe of Dedi ; the furvivour was 


5; 12 % ; Statutum 


. WS. 


Staturum de Gloceſter, 
Editum Anno 6 Edw.1. 


— 


mu_—T 


-TÞis Parliament was holden af Gloceſter hozdering upon Wales, fo2 the 
T bite: pzeſervation of peace in Wales, Lluellin Pztnce of Wales ; and the 
Welſh-men being a little befoze this Parliament brought toquietneſſe, 


JF An du graceM. C.C. Ixvii. & del raignele roy Ed. fits 
Le roy Henry, vi. a Glouceſtrele moys Dauguſt , pur- 
view ante meſme le roy, pur amendement de ſon rojalme, 
& pur plus pleiner exhibition de droit ficome le profit dof- 
fice demaunde, appelles les pluis diſcreetes de ſon roialme, 
auxibien des greinders come des micinders. Eftablie eſt & 
concordantment ordaine , que come meſme le roialmeen 

luſors divers caſes, auxibien des franchiſes, come dauters 
choſes, en les quels ley avant fallir, & a eſcheverles treſ: 
greves damages , & les nient numerables diſheriſons , les 
quels icel maner default de ley fiſt a la gent du roialme, eir 
meſtier dedivers ſuppletions de ley, & de novels purvcian- 
ces : Les eftatutes, ordeinments, & parveyances ſuis eſcri- 
ptes de tout la gent de la roialme deſormes ſojent firme- 
ment gardes , come Prelates, Countees, Barons, & auters 
del roialme clament daver divers franchiſes, les quels exa- 
miner” & judger, le roy a meſmes les Prelates, Countees, 
Barons, & auters , avoit done jour, Purview eft, & con- 
cordantment grante, que les avantdirs Prelates, Countees, 
Barons, & auters cel maner de francheſe uſent, iſfint que 
rien ne lour accreſer per ufurpation, ou occupation, ne rien 
ſur le roy occupient, jeſque al prochein yenue ceo roy per 
le countie , ou ale procheine venue des Juſtices errants, as 
common plees en meſme le countie, ou jeſques le roy com- 
mande- auter choſe: fave le droitle roy come il en voudra 
parler, ſolonque ceo que il cit contenue en le briefe le roy. 
I de ceo ſoient maundes briefes as Viſcontes, Bailifes, ou 
auters pur cheſcun demandant. Ec foit la forme del briefe 


change, 


(G loceſter. 
change, ſolong; la diverſitie des franchiſes, lesquels cheſcun 
claimedaver. Et les viſcontes per touts lour baillies ferro 
cortimunement cryer , ceſtaſcavoire, en citics , burghes, & 
villes merchandes, &.aylors, _ routs ceux queaſcuns fran- 
chiſes claiment aver per les charters les predeceſſors le roy, 
royes Dengleterre, ou en autermaner, ſoient devantle roy, 
oudevant Juſtices en Eire a certaine jour & lieu, a mon- 
ſtrer quel manner de franchiſes ils claimant daver, & per 
quel garrant. Er les viſconts meſmes donques ſerront illong, 
perſonalment, ou lour bailifes & miniſters a certifierle Ro 
{ur les avandits franchiſes, & auters choſes que celles fran- 
chiſes rouchent. Er. ceſt crie deftre deyant le roy conteigne 
garniſement de iij. ſemaignes. Er in meſme le maner fer- 
ront les viſconts crier en oyer de Juſtices. Er in meſmele 
manor ſerront ils perſonalment, ou lour bailifes & lour mi- 
niſters, a certifier les Juſtices de tiel maner de franchiſes, & 
des auters choſes que,celles franchiſes touchent. Ec ceſt crie 
contigne garniſement de quarante jours, ficome le common 
ſummons contient : :ſ{sint que f1 Ia partie que clame dayer 
franchiſes, ſoit devant le roy, ne ſoit paz misen defaur de- 
vant les Juſtices en Eyre, pur ceo que leroy de ſa grace 
eſpeciall ad-grant, que il gardera la partiede dammage quant 
a cel ajornement, Et 11 cel party ſoit implead' ſur tiels ma- 
ners de franchiſes devant un payer de Juſtices avantdits, 
meſmes les Juſtices devant les queux la partie eſt en plee, 
garderent le partie de dammagedevant auters Juſtices, & de- 
vant le roy luy meſme, melq, il {ache per les Juſtices, que 
le partie fuiten plee devanteux, [icomeileſt avantdit. Et 
fi ceux que tiels franchiſes clament aver, ne veignent paz 
al jour avantdit, donques ſoient les franchiſes en noſmede 
diſtreſſe + os en la maine leroy per le viſcont del lieu, if 
fint quils tiel manners de franchiſes ne uſent, jeſques ils 
ycigne a receiverdroit. Erquant ils veignent per cel diſtres, 
lour franchiſes eux ſoient replevies fils les demand, les quels 
replevies reſpoignent maintenant in la forma avantdit. - Er 
"and þ ra les parties exceptent, quils ne debujent nient 

e ceo reſpondre ſans briefe original, donques fil puiſle eftre 
ſure que eux de lour-proper fait, cient uſurpe ou occupy 
aſcuns feanchiſes ſur leroy, ou ſur ſes predeceſſors, dir lour 
ſoit que maintenant reſpoignent ſans briefe, & puis reſcei- 
: \ vent 


Glocefter. 
vent judgement, ficome le court le roy agardera. Er fils 
diont ouſter, que lour anceſter, ou lour anceſters de meſmes 
les franchiſes morront ſeiftes, ſoient oyes, & maintenant 
ſoir le verity enquiſe, & ſolonque ceo aillent les avant en 
le beſoigne. Er fil ſoit trove _ lour anceſters ent moruſt 
ſeifie : donques eit le roy briefe —_ de {a Chancery en 
forme fait de ceo. Le Roy mande ſaluteau viſcount: Sum- 
mones per bone ſummonours un tiel, que il ſoit devant 
nons a tiel lieu en noſtre prochein venue en cel countie, ou 
devant nous Juſtices a primer aſsiſes, come ils en celles 
parties veindront, a monſtrer per quel grant il clame da- 
ver quitance de torn' pur ſoy ou pur ſes homes per tout 
noftre roialme per centinuation apres la mort tiel jadis ſon 
predeceſſor. Er cies les ſummonours & ceo briefe, Er i les 
parties veignont al jour, reſpoignent, et ſoit reply & judge. 
Er fils ne veignent, ne ſoy eſloinent devant le roy, & file 
roy demurra ouſter en cel county, ſoit commande au viſcont 
ue i] le face vener al quartjour. Aquel jour fils ne veige 
nent, & le roy demurr' ouſter en cel county, ſoit fait 11- 
come en Eyre de Juſtices: Er 11 le roy depart del countie, 
ſoient les parties ajornes a briefe jour, & cient reaſonables 
delaies, juxte les diſcretions des Juſtices, ficome en actions 
perſonal. Et les Juſtices en Eyre facent de ceo en lour oy- 
ers ſolonque lordeinment avantdit, & folonque ceo que 
tiel maner de plees debuient deftre deduct. En oyer de pleints 
faits & affaires des bailifes le roy, & dauters bailifes, ſoit 
fait ſolonque lordeinment avant fait de ceo, & ſolonqueles 
enqueſts de ceo avant priſes, & de ceo ferront les Juſtices en 
Eyre ſolonque ceo que le Roy lour ad cnjoynt, & ſolon- 
que les articles que le Roy lour ad livere. Videtout ceo 
in latin pluis plaine 3o E. 1. leſtat' de Quo warranto tit. Fran- 
chiſes 5. | 


279 


T Landu grace, 1 267.) This ſhould be x 278. foz that was An- Vet-Mag.Charr. 


no6E, 1, this Parliament being holden in Auguſt, anno 6 E, 1. foz 1267. was 
In 51.H, 3, 

his Chapter concerning Liberties and Franchiſes,and the Quo warranto, 
(and-infituled Starurum de quo warranto ) hath been ſuppoſed by many to be 
enaced in Latin, Anno 3o E.r.andtherefoze ſome have omitted to inſert it in 
the 6, year ; but it is utterly miſfaken : fo2 the King in the 30.year did publiſh 


«130. 


and p2oclaim this Act under the great Deal,and doth recite it to be made, Anno Lib g. fol. 8. 
Dom, 1278. and in the 6. year" of his raign, Vide 14 E. 1.Inter original' de In the cafe of 
Anno 14 E. 1. Breve de libertatibus allocandis, and there is another Statufs made S532 Marcella 


in 


280 


Pol, Virgil. 


Vide Vet, Magna 
Charta.fol.x 36. 
Stat.de Quo 
Warranto. 

Pol. Virgil, 


Mag. Charta, 
cap-1,9,38, 


| Gloceſter. 
in 18 E.x. called Statucum de quo warranto novum, ſo cclled, in reſpec cf this fc2- 
mer Dtatute. | 
And beſides, the Statute in French differeth from the recital thereof 
30 E. 1. which, fo2 that it agreeth with the Recozd, we will ſcllow if when we 
come fo the body of the Act. 
q Pur amendement de ſon Realme, & pluis plenier exhi- 


bition de droit.] Which by the ſatd P2oclamatton in 3o E.1. is rendzcd 
thus, Ad Regni ſui Angliz meliorationem, & exhibitionem Jufliciz pleniorem : 
two ercellent ends of a Parliament, Regni melioratio, that 1s foz the Common 
god of the Kingdom, the Parliament being Commune concilium, and cexhibi- 
tio Juſticiz plenior, foz nothing is moze glozious, and neceſſary, then full zzecu- 
tion of Jufkice. | 

And it is added, Prout Regalis officii expoſcir utilitas 5 and: acco2dingly af 
this Parliament many p ofitable and juſt Laws were made, as cne ſpeaking of 
this Parliament ſaifh truly, In quo quzdam de Regnt ſtatu decrera ſunt, que 
nunc ut jura, & zquitate plena maxime uſurpantur, And that J may ſpeak once 
fo2 all, it is wozthy of obſervation that the Statutes made in this noble Kings 
time are ſo agreeable fo common right and equity, as few o2 none of them hate 
ben abzogated, but being founded upon theſe two pillars, (the amendment of 
the Kingdom, and the due execution of Juſtice) remain and continue as juſt 
and conſtant Laws fo this day. 


q] Hujuſmodi libertatibus utantur, &c. ] Foz the better nn- 
derſtanding of this Ac it ſhall be neceſſarie out of Viſtozy to ſhew the cauſe of 
the making thereof. - 

The truth is, that the King wanting money,there were ſome Inncyatores in 
thoſe dayes, that perſwaded the King, that few o2 ncne cf the Nobility, 
Clergy, oz Commonalty, that had franchiſes of the grants of the Kings pze- 
decefſozs, had right to them,foz that they had no Charter to ſhew ſoz the ſame,ſe; 
that in troth moſt of their Charters either by lengthof time,o2 injury of warse 
inſurrections, oz by caſualty were either conſumed, o2 left: whereupon (as com- 
monly new inventions havenew wayes)it was openly pzoclaimed, that every 
man that held thoſe liberties, o2 other poCſeſſicus by graunt from any ofthe 
Kings P:ogenitozs, ſhould befoze certain ſeleced perſcns thereunto appointed, 

w, quo jure, quoye nomine 111 retinerent, &c, Whereupon mzny that had long 
continned in quiet poſſefſion, were taken into the Kings hands, Eo quod nulla 
tabella conſtarent : Yereof the @topy ſaith, Viſum eſt omnibus ediftum ejufmo- 
di poſt homines natos longe acerbiffimum : Qui fremitus hominum ? quam irati 
animl 2 quanto in odio princeps efſe-repente ceepir ? 

The god K ing underffanting hereof, and finding himſelf abuſcdby ill corn 
ſell, and conſidering the Statute of. Magna Charra, at the Parliament holden 
in the end of his fourth year by Pzoclamation ,and at the petition of the Loads 
and of the Commons now af this Parliament, by authozity of Parliament pv 
videth remedy, as hereafter you ſhall hear ; This is fully agreed upon in all 
our Viſtoztes, onely the time in ſome of them (as oftentimes in other caſes it 
falleth ont) is miſfaken, which by this Ac ſhall be recified accozding to true 
Chronologte. 


T Proviſum eft & concorditer conceſſum. ] 3+ was rightly 


ſaid concordicer conceſſum, fo2 that the ſaid innovation was like fo have ben 
5 _ of great diſcozd between the King and the better ſozt of his 
uvjedas, 


T Quod dicti Prelati, Comites, Barones, & alii hujuſ- 
modi libertatibus utantur in forma brevis ſubſcripti.] 
his 


Glocefter. . 
This fozm of a Writ is moze ſatisfactozy fhen ahy other fozm is, and this was 
the anctent uſe. ds : = 

« Cum nuper in 'Parliamento noſtro apud Weſtm';] 
4Cyat is, in the laft Parliament holden after Michaelmas, towarvs the endof 
the fourth pear ofhis reign, and therefoze the great grievances abobeſaid mult 
He 'defoze that Parkiament, fo2 the cure was after the diſeaſe, and the remedy 
after. the grievance. 


#N 


28f 


« Proviſum fit & Proclamiatum.] But this was never (that I - 


cai finde) reco2ded ; Now by this Ac it is pzobided that a Writ 
graunted., | 

q  Quibus hucuſque rationabiliter uſi ſunt.) && the Re- 
giſter 162,163. De libertatibus allocandis, & F.N.B, 229,230, 

q —_ ad adyentum noftrum per Comitatum pradi- 
&um, vel uſque proximum adyentum Juſticiariorum Iri- 


nerantium, &c.] That is, until the Court of Kings Wench came thi- 
ther, o2 the nert coming of the Juſfices in Ey2ze : Do all men ſhould quietly 
enjoy their franchiſes which they had reaſonably nſed;antil the Court of Kings 
Bench, oz until the Juffices in Eyze came into that County ; Vere it is to 
be obſerved, that this god King and his Conncel in Parliament referred the 
party grieved to a legal pzoceeding, which implieth, that a contrary courſe was 
holden befoze. But yot! will demand, What remedy was this fo2 him, that 
£6uld not pzoduce his Charter, to be left to the Law 2 J anſwer, that this was 
a full and perfect remedy accozding to Juffice and right ; foz the better appze- 
hencon whereof theſe diſfincions are fo be obſerved: Firff, theſe franchiſes 
intended by this Act be of two ſozts, The one may be claimed by uſage and pze- 
ſcription, as wzeck of the Sea, Waif, Stray, Fairs, Parkets, and the 
like, which are gained by uſage, atid May become due withont matter of Ke- 
tozd: And Felons gods, outlaws gods, and the like, which grow not due 
bat. by matter of Recozd, and therefoze cannot be claimed by uſage in paiis, 
W by Charter ; And yet all theſe at the firff were derived from the 
own. 

Decondly, Judicis officium eſt, ut res, ita tenpora rerum Quzrere ; All theſe 
were granted either befoze the time of memn2y, o2 after the time of memtozy : 
if befoze the fime of memozy, then foz the foziner ſozt, ſuch as might be clai- 
med by pzeſcription, the party grieved might pzeſcribe, and by Law he ought 
to be relteved. And fo2 ſuch as lay in point of Charfer granted befoze time of 
memozy, the party grieved had two remedies, either by allowance, oz confir- 
mation ; dy allowance in the kings Bench, 02 befoze the Juſfices in Eyze, 
aid in ſome caſe befoze the Juffices of the Court of Common Pleas, and in 
the Erchequer ; oz by confirmation of the King under the great Seal : and 
theſe were ſufficient fo2 him without ſhewing the Charter, atid the equity of 
the Law herein was notable, foz that no Charter befoze time of memozy was 
pleadable by Law. | 

If thoſe Franchiſes either of the one ſo2t o2 other were granfed within me- 
mozy, yet if the ſame had been allowed, as 1s afozeſaid, the ſame might alfo 

claimed by fozce of the Chatter andallowance, without ſhewing the Char- 
ter, becauſe it had been adjudged and allowed of Recozd. And it is fo be 


all be 


known that all Franchiſes, which any man had either by pzeſcription o2 by 
Charter, ought to be claimed befoze Juſfices in Eyze, 62 elſe fo2 non-claim the 
ſame might be loff, as hereafter ſhall be ſaid; ©o as the remedy p2ovi- 
this Act was plenary and perfect to give relief to them that right 


Do 


ded by 
had, 
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To this foz the time may be added, that ancient Charters, whether they by 


abs: tale off the Law was take 
AF.21-6 E.3- befoze time af memozy, o2 after, otight to be conſtrued, as L aken 
54.5 $:7B-3.40, when the Charter was made,and acto2ding to ancient allowance. * Now what 
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Bra&.li.1. fo.5. 
& 171. 6 E43.50. 
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Stat.'de18 E.1, 
de quo war* nov. 
6E.3.5. 8 E.3. 
Io,11,16 E.4.6. 
3 H.7.15. Stanf. 
Przrog. 74. 


Paſch. 9 E.1. Co- 
ram rege Rot, 17, 


Suſſex, 


2 E.,3-29,6 E.3, 
5. I5 Ec4-637» 


Pl. Com.372.in 
le Seignior Zou= 
ches caſe, 


-29- time of memozy is, ſee the firlt part of the Inſticutes, ſe, 170. 


24But now by the Statutes of 3 E.6..and x 3 Eliz. there is further remedy gi- 
ben : fo2 it. he Charter o2 Letters Patents be loſt, yet the exemplificatign 
o2 conltar of the Roll may be ſhewed fozth,+c. . And when any claimed befgze 
the Juſtices in Ey2e any Franchiſes by an ancient Charter, though tt had ex, 
p2eſſe wozds fo2 the Franchiſes claimed, oz if the wozds were general, anda 
continual poſſeſſion pleaded of the Franchiſes claimed, o2 if the clatm wag by 
old andobſcure wo2ds, and the party in pleading, expounding them fo the Court, 
and averring contingal poſſeſſion acco2ding to that expoſition ; the Cntry was 
ever Inquiratur ſuper peſſeſſionem 8 uſum, 8c. which I have obſerved in di 
vers Recozds of thoſe Eyzes, agreeable to that old Rule, Opriows interpres re. 


rum uſus. 


_ © Habeant prxmunitionem per 40. dies. ] This was by Writ 
of the common Summons of the Ey2e,by the ſpace of 40. days befoze the fitting 
of the Juffices in Ey2e. | | : 

Now leaving all that is evident, and needeth no erpoſifton, let us come to 
the next that is wozthy of obſervation. 


C Et fi forte exceperint quod non tenentur fine breyi 


originali reſponder e. ] Vere is an ancient Parime in the Law implied, 
that regularly no man ought to anſwer fo2 his Freehold, Franchiſes, oz other 
thing without oziginal Writ ſecundum legem terre ; an that the * Statutes 
to that end p2ovided are but declarations ofthe anctent Common Law, as here 
it is fo be ſ&n in caſe of Franchiſes in the Kings own caſe. 


q Et fi ulterius dicunt quod anteceſlores ſui inde obie- 


rint ſeiſiti, ſtatim audiantur,& ftatim veritas inquiratur,&c.] 
Þy this it appeareth that a deſcent of Franchiſes doth put the King fo his 
Writ of Quo warranto, which Writ is here exp2eſſed ; andnofe that the Quo 
warranto is tn nature of the Kings Writ of Right foz Franchiſes and Liber 
tkes, wherein judgement final ſhall be given either againſt the King foz the 
point adjudged, oz fo2 the King ; and the Salyo jure foz the King ſerveth foz any 
other title then that which was adjudged ; and therefoze William de Penbrugoe 
the Kings Attozney, foz pzoſecuting of a Quo warranto agatnlf the Abbot of 
Fiſchamp foz Franches within the Bannour of Steynings fine przcepro, was com 
mitted to the Gaol. 


T Er ſinon venerint, &c. precipiatur vicecom' quod fa- 
ciat eos venire, &c, quo die f1 non venerint, &c. fiat ficut in 


Itinere Juſticiariorum.} ze befoze the Juſfice in Ey2e the party came 
not, the Franchiſe ſhauld be ſeiſed into the Kings hands nomine diftricionis, 
which the party in the ſame Eyze might replevy ; but if he did not replevy 
them while the Cyze ſate in that County, the Franchiſes were loft and fozfei- 
ted fo2 ever, 
Therefoze if the parfy now upon the Venire facias (Which this Act doth give) 
come not while the Eye fit in that County, the Franchiſes be loſt foz ever. 
And ſo it is in the Kings Bench, if the party come not in upon the Venire 
factas during that term, and repleby his Franchiſes, they be loſt foz ever. And 
therefoze we concurre not with that chief Juſtice that ſaid, that Non-claim of 
Liberties befoze Juſfices in Ey2e loft the Liberties, foz that (ſaith he) was but 
of the Kings Grace to grant a Replevy of them, and not of Right ; foz this 
| opinion 


(7loceſter. 


Cap.!. 
opinion is againlt the authozity of our Boks, and the continual pzacice befoze 
the Juſfices in Ey2e. | 

- De the Statutes of 18 E.r. De quo warranto noyum, and De tallagio non con- 
e&dendo.- + 

. . T. De querimoniis faCtis & faciendis de balivis regis & 


aliorum. fiar ſecundum ordinationem prius inde factam.J 
That is, accozding to the Articles of the Juffices in Ey2e called Capicula Ici- 
aeris collected and authozized amongſt other things, as here it appeareth, by 0z- 
dinance of Parltament, and entred info the Parliament Roll, which you map 
ſ& in old Magna Charta, fol.15o,15 1, &c. 


 . © Juxta articulos eiſdem Juſtic noſtris tradit'.} The French 
faith, Solonque les articles = le roy lour ad livere, Theſe Articles were delive- 
red by the King to the Juſtices in Ty2e to be 2nquired of, heard, and determined 
by them th2ough all the Counties of England, Which afterwards were increa- 
ſed, as by the ſame may appear. . 


"Ai 


CSF £ 


"NOme avant ces heures damages ne fuecront agardes en 
Aſſes de novel diſſeilin forlque tantſolement vers les 
diſſcifors : Purview eſt, que 1 les difſeiſors aliont les tene- 
ments, & nient dont les damages puiſſent eftre levies, que 
ceux 4 que maines ceux tenements deviendront, ſoient char- 
ves des damages, iflint que cheſcun reſpoign' de ſon temps. 
Purview eſt enſement, que le difleiſee recover damages cn 
briefe Dentre foundue ſur diſlciſin, vers celuy que eſt trove 
tenant apres le difſeiſor. Purview eſt enſement, que la ou 
avant ces. heures damages ne fucront agardes en plee de 
Mortdanceftor, forſque en caſe ou tenements fucront re- 
coveres devers chiefes ſcigniors [ceo fuift per ſtatut' Marlbr. 
cap.16.] que deformes damages ſoient agardes en touts 
cales, ou home recover per Afliſe de Mortdanceſtor, ficome 
_ eſt ayvantdit en Aſſiſe de Novel difleiſin. Er in meſme le 
maner recover home damages en briefe de Cofinage, Ayel, 
& Beſayel. Ex la ou avant ces heures damages ne fueront 
taxes, for{que a le value des ifſues de la terre: Purview eſt, 
que le demandant puit recover vers le tenant les coſtages de 
{on briefe purchaſe, enſemblement oveſque les damages 
avantdirs. Er tout ceo ſoit tenus en touts cafes, ou home re- 
cover damages. Er ſoir delormes cheſcun tenus a render 
damages, la ou home recover yers luy de fa intruſion de- 
meſne, ou de ſon fait demeſne. 
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ekoze this Statute no damages were recovered in Aſie of Novel diſſeifin, 
(which then was frequens & feſtinum remedium) but onely agatn[tt Dilleiſoz, 
and not againſt the Tenant that came fo the lands oz tenements after the 
Diſſeifin, foz2 —— Co - _— by the Common Law, but again 
the wzong doer by him, to 20ng was done. | 
Ne the miſchief was, that niany times the Diſſeiſo; was inſufficient, and 
not able to ſatisfie the damages, and by that means the DiCeiſce recovered day 
mages in ſhew againſt the Diſſeiſo2 (who was ths wzong doer to him) but hay 
not the effec thereof ; now this bzanch doth remedy this miſchief, as by the 
ſame it appeareth. 


T Alienont les tenements.) Theletter of this Law extendeth ones 
ly to them, that came in by title,as by feoffment,oz fine after the Difſeifin ; but 
by equity it ertendeth to them, that came in by w2ong, and fothem alſo, whoſe 
eſfate was befoze the difſeiſin ; foz example, if the difſci-o2 were difſeiſed, the ſe 
cond difleiſo2 is within this Statute, fo2 if he that comes in by title ſhall be 
within the remedy of this Law, a forciori, he that comes in by wzong ; and ſo it 
ts of all others that come in under the diſſeiſcz, though it be not by altenation, 

Alſo if the Lo3d diſtraineth foz his renf,and a ſtranger without the patvity of 
the Tenant maketh Reſcous, the ſtranger ts onely the diſſetſoz, and though the 

enant claim not under him, but his effate is befoze, ec. yet in Aliſe againf 
the diſſeiſoz and the Tenant, if the diſſeiſoz be found inſufftcient, the Plaintiff 
by fozce of this Statute ſhall recover damages againft them both. = 

And yet in ſome caſes the Zenant that claimeth under the diſſeiſo2 ſhall not 
foz the inſufficiency of the diſeiſoz be anſwerable to y&ld damages by this 
Statute ; As if the difſeiſo2 of lands holden in Capite alien the ſame to another, 


- the Alience dieth, his heir within age, upon office found the King committeth 


the cuſfody to A. who taketh the whole pofits, the dieiſo2 is inſufficienf, the 
heir within age is no ZZenant within this Sfafute, foz that he never did, noz 
could take any pzofit ; But if the dilCeiloz alien to an Infant, who taketh the 
p2ofits, he is a Tenant within this Statute ; 02 if the Infant coming in as 
heir had ben out of Ward, and had taken the pzofits, he had been a Tenant 
within this Statute. 

If the diCeiſo2 infeoff the Uiljain. of the diCeiſce and a ranger, and the 
dileiſo2 ts inſufficient, in this caſe either the diſſeiſee mult loſe his damages, oz 
infranchiſe his Wilain. 

No leſſee foz years, oz Tenant by Statute Staple, oz Perchant, o2 the like, 
that have but a chattel,ſhall be accounted a mean occupier within this ©tatnte, 


. but he that hath the Inheritance oz Fre-hold af the leaſt ; otherwiſe he is not 


ſaid fo be a Tenant of the land; and ſo much is implied in this wozd alien, 
which cannot bs infended of a leſſee foz years, xc. Where he, that bzingeth the 
Adliſe/ hath right to the Inheritance oz Free-hold : 15ut where Tenant by 
Statate Perchant, oz Staple, xc. bzings an Aſſiſe, there leſſc foz years, 0 
Tenant by Statute Perchant,4c. may be a mean occupier, becauſe the Plain- 
tiff in the ATiſe hath right but to a chattel, 


T Et nicnt dont les damages poient eſtre levies.] vere 
upon do follow thze conclufions in Law : 1. That if the diſſeiſoz be ſufficient 
to yeld the whole damages, he is ſolely to be charged therewith ; foz then this 
Statute extendeth not to the Tenant ; and, as it appeareth by the Pzeamble, 
he was not anſwerable by-the Common Law. 

The 2, concluſion js, that foz the inſufficiency of the diſſeiſo2 the Tenant 
thall anſwer the damages by this Act, | 
The 3. concluſion ts, that if the diſſeiſoz be able to ye&ld part, and nof the 


- whole damages, both ſhall be charged, and therefoze Judgement is ever given 


as well againft the difſeiſo2 (though he be found inſufficient) as againſt the Te- 
nant generally. 2 
C- Cheſcun 


Cap-1. Gloceſter, | 286 


q Cheſcun reſpondra pur ſon temps.] The groundhereofis; 
Quod bone fidei poſleflor in id tantum, quod ad fe peryenerir, tenetur, 
 Yoreupon ſeven Conclufſons are grounded : 16 B.z. Dams- 

7. Albeit the mean occupiers are neither diſſeiſozs noz Tenants, yet un- 8 52. 
leſſe they be named in the Aſſiſe; no Judgement can be given againft them,nei- 
ther can they be charged foz the time they take the p2ofit. oh 

2+ Though they be named, yet, as hath been ſaid, the diſſeiſoz muſt be found 
by the Aſſiſe fo be inſufficient; and the mean occupiers muſt be found fo fake 
the p:ofifs; fo2 if they be onifted,and none but the diſſeiſo2 and Tenant named, 
and the diſſeiſo2 is found inſufficient, and no further enquired of, the Tenant 
ſhall be charged fo2 the whole. . 

3+ Ifthe ACſiſe be bzonght againlft the diſſeiſoz and the Tenant, and it is z5 Als. 
found by the Alliſe, thaf the difſeiſoz is inſufficient, and that the difſeiſoz in- 
feoffed A. who infeoffed B, who infeoffed the Tenant; and that A, had it one 
year, and B, half a year, and the Tenant two years ; upon this ſpecial finding, 
the Tenant thall anſwer damages but foz his time, foz Cheſcun reſpondra pur 
ſon temps , and the Plaintife hath loft his damages againſt A. and B, foz that 
they were not named in the Writ. | | | 

4+ If the diſſeiſoz, A. andB, andthe Tenant in the caſe befoze be all named, .. ,-.- 
and the diſſeiſo2, A, and B, are all found inſufficient, the Tenant ſhalt anſwer pea 
foz the whole; foz although the letter of this Law is, where the diſſeiſozs have - 
nothing, #c. yet theſe wozds, Cheſcun reſpondra, &c. do imply (If they have 
ſufficient) fo2 otherwiſe they cannot anfwer, that is, they cannot ſatisfie : foz 
in that ſenſe LOO is here taken. | | 

» It ſhall never be enquired of the Tenants inſufficiency, foz againff the 
dilſeiſoz and him muff the Aſiſe of neceſſity be b:onght; | 3 

6. Upon theſe Wozds, Cheſcun reſpondra -_ ſon temps, ſeveral Judgements is £.z. tic. 
ſhall not be given, but one Judgement is to be given intirely againft all; and ſo Exccucion 14. 
was it ever uſed ſince this Dtatute; but the Dherife upon the erecution may 
uſe ſuch indifferency as Juffice requireth, | CEL 

And it is ſaid, that if the Aſiſe be bzought again the diſſeiſo2 and the Te-:,g+:, v6; ſup 
nant, and Judgement given foz the Plainfife, and a Writ ineth to the She- FT OO 
rife, and he retyrns that the diſſeiſo2 is inſufficient, the Plaintife ſhall have 
Þ2oces fo levy it of the Tenant, 

Vide the Statutes of Weſtm.1. 34 E.r. 1 H.4. & 8 H.6,%c. whert double any Weſt.z. cap. 24. 
treble damages. are given in Aſſiſe, there alſo every mean Tenant, that came 34 5-3-4: plead 
in to be Tenant of the Fre-hold under the diſeiſoz, ſhall foz the inſufficiency. m_ Hs 
of the diſſeiſo2 anſwer every one foz his time the treble oz double damages;  \,.,, HA. cas, 

7- Laftly, this giveth no damages where none was recoverable in the Aſſiſe 8 H.s. cap. 
at ihe Common Law, but giveth damages againft the Tenant foz the inſuffici- 3 E-6.cap.z. 
ency of the diſſeiſoz, as hath been ſaid. "5 by: 

As if he in the reverſion upon a term faz years, o2 Tenant by Statute 
Staple,4c- be difſeiſed, he ſhall have an Aſſiſe fo recover the ſtate of the land, 
= . — recover no damages foz the p:ofits of the lands, becauſe they belonged 
not to him. | = 

If the diſeiſo2 committed the diſſetin with fozce; and infeoffeth A. who | ; «., 51. 
infeoffeth B. who infeoffeth C. an Aſſiſe is bzought againſt them all, and treble .. Ag.p.c. : 
damages foz2 the inſufficiency of the diſſeiſoz ſhall be levied upon all, accozding 
to this Act Cheſcun reſpondra pur ſon temps, that is; what damages ſhould be 
recovered againſt the diſſeiſoz, if he were ſufficient, ſhall be recovered foz his 
inſufficiency againſt the mean occupiers and the Tenant,and fo2 inſufficiency 
of the mean occupiers, againlt the Tenant onety. - 


T Purview eſt enſement, que le diſſciſee recovera da- 
mages en briefe Dentre foundue ſur difſeiſin yers ccluy _ 
el 
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Ettxove tenant apres le difleiſor.)] Kemilarly in perfonal and mirt 


Actions damages were to be recoveredat the Common Law, but in real Aci- 


 * Ons no damages were to be recovered at the Common L aw, becauſe the Court 


could not give the Demandant that which he demanded not, and the Deman- 
dant in real Actions demanded no damages, neither by Writ,no2 ceunt : Judex 
non reddit plus, quam quod petens ipſe requirir, and it is a Barime in Law, Que 
droit ne done pluis que ſoit demaunde ; and therefoze in real Actions, where da- 
mages are given by this Ac, the Demandant ſhall recover damages pendente 
brevi, becauſe the old fozm of the count remaineth. Zhe wozds of the Ad are, 
Versceluy que eſt trove tenant ; he may be Tenant by title, by w2ong, oz by Ac 
in Eaw; and of theſe in o2der. ws | 

If the Dilſeiſoz make a feoffment in fe, and the Diſeiſee dicth, the heir of 
the Diſſeiſee ſhall not recover damages by this Ac againff the Alience ; foz 
this bzanch of the Ac pzovideth fo2 the Difeiſee, and not fo2 his heirs. 

* 15ut if a man be difſeiſed, and the Diſſeiſee die, his heir ſhall recover dama- 
ges againlt the Diſſeiſo2, but nof by this bzanch, but by a latter bzanch of this 
Ad, viz. Et ſoit deſormes cheſcun tenus a render damages la ou home recoyer yers luy. 
de ſa intruſion demeſne, ou de ſon tort demeſne : and by the diſfincton this Boks 
that ſemed prin facie to differ are well reconciled; but by the intention of 
this Law, the heir in his Writ of Entry againft the Dilſeiſoz ſh:ll recover 
damages but from the death of his Ancefty2. 

The Dileiſe thall recover damages by this Ac in a Writ of Enfry ſur 
difſcifin in the Poſt: As if the Tenant cometh to the land by Diſſetſin, Jntru- 
ſion,oz Abatement, oz when by alienation if is cut of the degrees ; fo2 the wozds 
be, Vers celuy.que eſt trove tenant apres le difſeifor, Within which wo2ds he that 
comes in the Poſt ts included. Note the Writ of Enfry in the Poſt ts given by 
the Statute of Marlebridge, cap. ultimo ; foz the Dilſeiſee was dziven to his 
Writ of Right at the Common Law. 

And in this ſecond bzanch the Tenant is onely charged with the whole da- 
mages, though there were divers mean Tenanfs, fo2 Cheſcun reſpondra pur ſon 
temps ts onely in the caſe of an Aſſiſe upon the firlk bzanch; neithet onght the 
Writ of Entry to be bzought againft any, but againft him, this is the Tenant 
of the land ; but in ſome caſe another then the Diſſeiſee ſhall recover damages 
by this bzanch ; as the ſucceſſoz of an Abbof, buf otherwiſe of Biſhops, oz other 
fole ſecular bovies polifique. 

If the Tenant cometh to the land by Act in Law, which he cannot withſtand, 


-:,. . andiwherethere is no Ad, o2 defanlt in him ; in that caſe he ſhall not be char- 


ged :: As if the Dilleifo alien to A. and his heirs,and A. dieth withont hcir,the 
Law{that there may be a Tenant to a ſtrangers Przcipe) doth caft the land up- 
on. the.&.o2d; in this caſe, if the Lo2d doth not take any pofits of the lands, in 
a Writ of Entry in the Poſt bzought againff him fo2 the land, the Lo2d may 
plead the ſpecial matter, and how that he never twk any p:ofits of the lanvs, 
and ſb vifcharge himſelf of the damages; foz albeit he be a Tenant of the land, 
vet is he no Tenant againlt his will within the meaning of this Law, becauſe 
there 1s no w2ong noz default in him. 

- Wulf if ths. Lozdby Clcheat doth enter, and take the p:ofits of the land, then 
ſhall he be charged as a Lenant within this Ad, foz2 albeit he could not with- 
ftand the Eſcheat, which made him Tenant in Law, yet might he have refrai- 

ned-totake the p:ofits, which in right belonged to the Difſeiſee, but his rent 0: 

valuable ſervices thall be reconped in damage. 

And fo if is tn all reſpeds, when the Alience of the Diffeiſoz die ſeiſed, and 
the. land deſcend fo his heir, he may refrain from the taking of the p2ofits, 
and plead the like plea, and diſcharge himſelf of the damages. 

- In like manner, if the Diſſoiſo? make a Deedof Feoffient, by the which he 
tnfcoffeth A. and}. aud uiaketh libery of ſein to A, inthe name of both, B. ne 
fer agreeing to the feoffment,no2 faking any pzofit of the land, A. dicth; in this 

3 caſe 
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caſe by the Law the fr&-hold and inheritance is veſted in B, by ſurvivoz; And : 
in a Writ of Entry in the Per bzought by the diſſeiſce againft B, he may, as is 
afozeſaid, plead the ſpecial mafter, and that he never agreed, noz fok any p2:o- 
fits, and diſcharge himſelf of thevamages foz the cauſe afozeſaid. | 

Et fic in cafibus confimilibus : foz nemo punicur fine injuria, faRto, ſeu defalta : Regula. 
and Aus legts nemint eſt damnoſus. 

The Sfatute ſaith, Ce* que eſt trove tenant, and yet if a Writ of Entry be 
bzought againlt two joynt-fenants, and the one diſclatm,and the other take the 
whole tenancy upon him, and plead in barre, and it is found again him, the 
Demandant ſhall recover damages fo2 the whole againff him, becauſe he twk 
upon him the whole Tenancy. | 
.- A difeiſoz infeoffeth A. which infeoffeth B. the diſſeiſce bzings a Writ of 5-4-5. 298.2. 
Entry in the Per andCui agatnft B. which vowcheth A. who pleads and loſeth ; - - m__—_ | 
judgement fo2 the damages ſhall be given againlk the vowche, foz he is found JI. 30 E'3. - 3, 
Tenant in Law. 


« Purview eſt enſement que lou avant ceux heures da- 
mages ne fuer agardes en plea de Mordaunceſter forſ- 


uc cn cale, &Cc.] This plea of Mordaunc', and the other pleas hereafter 
in this Ac named are pleas real, and Aunceſtrel, and therefoze no damages are 
recoverable (as hath been ſaid) in them by the Common Law. : 
But yet it is to be obſerved once fo2 all, that theſe Actions in this Eib.6. cap.;. 
Act named, are Actions Aunceſtrel poſſeſſaric, and not Actions Aunceſtret ac%als cafe. 
drotturel. | 


7 De Mordaunc'.] ge this Writ you thall reave plentifully in Cogetg3ien 
otir ancient Authozs, and other 1Z5oks. Bi. 285,205,945; 
| Sn. 2 54. Brit, fo.1 $9. 
T7 Recoveres de vers chiefe Seigniors.] This was by the Sta- FI"#l5.<192.8c. 
tute of Marlebridge cap. 16, yy 
Jn ancient time not onely the references, as here, were ever general, but 
alſo the citing of authozities in Law Were in like manner ; Eſt tenus in n6- 
fire livres, 


q Damages ſoient agardes cn touts caſes,&c.] This purview 
-being general mult be taken in a particular ſenſe, that ts, in all caſes in the 
Mordaune,as in the Aſſiſe, having regard to the time of the damages, viz. from 
the w2ong done, fo2 in the Mordaunc* the Plaintiff ſhall not recover damages 
againlt the mean occupters foz the inſufficiency of the abatoz, as in the Aſſiſe 
fo2 the inſufficiency of the difſetſoz ; fo2 in conſtruction of general references in 
Acts of Parliament, ſach reference muſt be made onelyas may ſtand with rea- 
ſon and right ; And therefoze ſ&ing the Writ of Mordaunc' muff of right be 
bzought againlt the Zenant of the land onely, and not againſt the mean occu- 
piers (as hath been ſatd in the fo2mer clauſe concerning the Writ of Entry) 
the mean occupters cannot be charged in the Mordaunc', but the Tenant ſhall 
be charged fo2 the whole damages. | | 

Jf a man hath iſſue two ſons, and the Father dieth ſeiſed of lands in f&- 
limple, the eldeſt ſon dieth, the ſecond ſon thall have an Aſſiſe of Mordauncefter, 
and he ſhall make himſelf heir to his Father, and he ſhall recover damages, not 3 E.3.damag.: 1; 
enely from ſuch time as the right accrued unto him from the death of his bzo- Do&. & Stu. 
ther, but from the death of his Father, becauſe he hath not the right of this lib. 2. cap. :2. 
land as heir to his bzother, but as heir fo his Father. MBoze ſhall be ſaid hereof 
when we come toſpeak of the Writ of Coſinage, &c. 

Jn a Mordaunc',if the Tenant vowch,and the Uowchee plead and loſe,in this 9 5-330. 
caſe the Plaintiff ſhall recover againft the Tenant the land, and the Tenant 
i value againft the Ugwche, and the Plaintiff ſhall recover his damages 

| againſt 
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: 


is Act damages ſhall be recovered in a Ny. 


21E.3.57.28E.3- againff the Uowehee. And by 
damag.61.13E-3: per obiit. Ce F 5 | , 
ibidem 97- «| En meſme le maner recover home damages en briefe 


For this Writ.ſee de Colinage, Aiel, & Beſaict.] JnaTurit of Coſinage, of the ſeilin of 
ll the "cient the Treſaiel, de ſcifina Tritavi, ſeu Atayi, &c. it is to beſeen fo2 what time the 
Authors ubi ſup. - Demandant ſhall recover damages by fozce of this Act, and ſo of the Writ of 
6E.3-34- 7 E-3- Beſaiel, breye de Proayo, and of the Writ of Aicl de Ayo. | 
46, &c. Andi is arule upon this Statute, that innone of theſe Writs the Deman; 
2 E.3.9. 3 E-3. dant ſhall recover damages but from the death of his next immedtate ancefter, 
dam.132. 17 E-3- whoſe heir he is ; As if there be Grandfather, Father, and Don, the Grandfa- 
4528413 . ther dieth ſeiſed, an-cltranger abate, the Father dieth, the Son in aWrit of 
J-_—_— — mult make his refozt as:ſon and heir of the Father, ſon and heir of the 
Grandfather, therefoze he thatl in that caſe recover damages but from the death 
of his Father,becauſe he is his next immediate ancefter,and from him the right 
deſcended : and ſo in the UUWrit of Beſaiel and Coſinage ; but in the caſe befoze, 
if the Grandfather hadkarvived the Father,the ſon ſh.ill recover damages from 
the death of his Grandfather, becauſe he is immediate ancefter, and the right 
immediately deſcended fo him : Et fic-de c#teris. 

If a man hath iſſue two daughters, and dicth ſeiſed of lands, an effranger 
abate, one of the daughters hath iſſue and dieth, the Aunt and Niece ſhall joyn 
in an Aſſiſe of Mordaunc*, and the Aunt onely ſhall recover damages till the 

; death of the ſiſter, and both of them from her death, which Tandeth upon the 
reaſon afozeſatd. | | 

If there be Grandfather, Father, and Daughter, the Grandfather dieth ſei- 
ſed, an efſfranger abate, the Father dieth, his wife being privement enſeinc 
with a ſon, the fon is bo2n, he ſhill recover damages in a Writ of Aiel 

| from the death of the Father, foz. now he is immediate heir to the 


Father. | | Ef 
T Vers le tenant les coſtages de fon briefe purchaſe en- 


Mirrorl.5. $1. ſemblement oveſque les damages avandits.] wetoze this ®ta- 
Glanr.li.z- 2,32. tute af the Common Law no man recovered any cofts of ſute either in plea 
real, perſonal, oz mirt : by this it may be colleced that Juſfice was gud cheap 

: of ancient times, foz in King Alfreds time there were no Writs of grace, but 

Flera lj;2, Cap.12, all Writs remedials wers granted freely; and Flera ſaith, Ne clerici ſuperflua 
petant ſtipendia pro ſcriptura ſua ; Conſtitutum cft, quodtam cleric Juſticiar', quam 

a5 I cancellar* de ſolo denarto pro ſcriptura unius breyis ſe teneant contentos, This Dta- 

PABEH: fute was the firlt that gave coſts. 


T Coſftages de ſon briefc purchale.] Pere is erpzefſe men 
tion made but of the coſts of his Writ, but it extcndeth to all the legal coftsof 
the ſuit, but not fo the coſts and expences of his travel and loſe of fime, and 
therefo2e coſtages cometh of the verb conſter, and that again of the verb con- 

Rare, foz theſe coſtages mult conſtare fo the Court fo be legal coſts and ex: 
pences. 

9E.4.6.13H.4s FJfa Writ doth abate by the Ac of God, Jn a new by Journies Accounts, he 

wg F ſhall have coffs fo2 the firff Writ and the pzocedings thereupon ; but if the 

extent Raſt.382 © firff Writ be faulty in default of the Demandvant o2 Plaintiff, in the ſecond 

Lib. x0.fol. zo. Writ the Demandant o2 Plainfiff ſhall have no coſts foz ſuch an inſufficient 

Jentlemans caſe, oz faulty Uritf., : 


q Enſemblement OVC les damages.) Foz coſts are in Law ſo 

coupled together, as they are acconnted parcel of the damages. And therefoze 

13H.7,16,17. if the Plaintiff in Treſpaſſe declare fo the damages of twenty marks, and the 
Jury give fwenty marks fo2 damages, and fwenty marks fo2 coſts, yet ſhall 


the Plaintiff recover in all but twenty marks, foz damages anv cofts muſt not 
| erced 
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exceed the damages, Which the Plaintiff demands by his count, and the 

entry reciting both the damages and coſts, Quz damna in toto ſe attlnounit 
' ad, &C. : 

In an Action real, perſonal; o2 mirt, where double oz freble,+c. damages are 
given by any Statute, if hath been controverted in boks, whether the Deman- 
-dant oz Plaintiff ſh.:ll recover coſfs, and whether the ſame ſhall be alſo donbled 
oz trebled; Which donbt and variety of opinions hath grown in reſpec the right 
reaſon of the diverſity of the Law in thoſe caſes hath nof ben obſerved, which 
is, that whenſoever any Statute doth increaſe damages fs the double oz treble 
value, +c. where damages befoze were given, there the Demandant o2 Plain- 
tiff hill recover his double o2 freble damages and coſts alſo,and the coſts alſo as 
parcel of the damages ſhall be trebled. 

But where damages double oz treble are in an Acton newly given, where ..1.6.57.14H.6. 
no damages were fo2merly recoverable, there the Demandant o2 Plaintiff ſhall : z.198.6.6,7,32. 
recover thoſe damages onely, and no coſfs. Foz example, Jn an Action upon *724-6-10-12E.4. 
the Statute of fozcible Entry upon the Statute of 8 H.6. Which giveth treble * E,N.B.248.c. 
damages, in this caſe the Plaintiff ſhall recover his damages and his coſts tg 
the treble, foz that he ſhould have recovered fingle damages at the 'Common 
Law, and the Sfatute increaſed them to treble. | 

35ut npon the Statute of 1 & 2 Phil, & Mar. foz chaſing bf diſfreſfes ont of Dicr 2 Eliz.177, 
the Yundzed, 4c- whereby 5 1. is given and treble damages, the Plaintif | 
ſhall recover no coffs, becauſe this Acton and penalty is newly given. 

And ( in the Quare impedic no coffs, foz that no damages were given af the 27 8.6.10. 
Common Law. | - 

Jn an Action of Waſffe againlf Tenant fo2 life o2 years, the Plaintiff ſhall 39 E-3-37- 5 E-3+ 
recover the place waſted, and treble damages given at this Parliament,Cap.s, 92143 H.4. 
but no coſts, becauſe no Action lay againff them at the Common Law, but the gs - _ 
Action and damages are newly given : But againff the Gardian, oz Tenant \j.., 4 m 3 
in Dower,xc. there the Plaintiff ſhall recover treble damages and coſts alſo, Comm; __ 
fo2 that an Action lay againlf them at fhe Common Law, and foz the Waffe Rot. x04. 5 £.4.7: 
* damages ſhould be recovered ; and fo are all the Boks, that ſem prima facie 23 E.4-1. 
to be at vartance, well reconciled. | 


q Ec tout ceo ſoit tenus en touts caſes ou home recoyer 


damages.) WBefoze the making of this Statufe no Demandant recovered 
damages tin any real Acton, but onely in a Writ of Dower, unde nihil haber, 
by the Statute of Merton cap. 1. | 
This clauſe doth extend: to give coſts, where damages are given fo 
any Demandant oz Plaintiff in any Action by - any Statute made after 
ow Parliament ; Ubi damna dancur, victus vittori in expenſis condemnari Regula, 
ever, | 


T Soit deſormes cheſcun tenus a tender damages, la ou 
home recover vers lay de fon intruſion demeſne, ou de 


ſon fait demeſne.} This ts a general and a beneficial bzanch, which 
we have partly erpounded befoze in our erpoſitions upon the ſecond bzanch of 
this Chapter ; generally this bzanch giveth damages to him that right hath and 
ad _-w againſt the Jntrudoz, Abatoz, Difſeiſoz, . oz other w2ong doex 
And de ſon fait demeſne, is inferpzeted de ſon tort demeſne, of his -own 33 E-3. dam.s. 
w2ong. And therefoze if a coparcener refuſe to make partition in a Writ of 28 £-3- ibid.6:. 
partition againſt her, the Plaintiff ſhall not recover damages,foz this Writ is *3.-:3: ®i497- 
_- o Right in his nature, and the hath a right per my & perrour ts take {,75,2*14.6 
the p2ofits,  35336-3E-3.10.48, 
If a man makea leaſe foz life, the Leſfe& dieth, an effranger intruvdes, the DO TW 
P p L efſoz 
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not, onely fo.k1 
Rerthath by 


Lad] a 


.Cap.2, 


ops yeir\Gall have tho Writ of Jntruſlon againlt the Antrudoz him, 
"And that I may obſerve it here once fo2 all concerning theſe ancient-Sta- 


Glocefter. 


tutes both of thoſe that.are palſt,.and thoſe that are to.come, how neceſſary it is 
op iy the Law, hut alſo the rot andreaſon, out of which the Law 


bh lus.life,, viz, whether.\from the Common-Law, o2 frem ſome. Act of 
arliament, lelt if-he taketh-it to:ſpaing from the Common Law it may lead 


-hjn.into erro2.in.like. caſes- 


CP x5 


I enfant deins age ſoit tenus hors de ſon heritage apres 
> la mort ſon pier, coſ1n, ayel, ou beſaye], per que il co- 
vient que il ww? 24" briefe, & ſon adverſary veigne en court, 
& en reſpoignant alleage feoffement, ou auter choſe dit, per 
que Juſtices agardent lenqueſt, Ia ou lenqueſt fuir delay 
jelque alagelenfant, cy paſla ore lenqueſt auxy come il fuit 
de pleine age. 


Firft, it is god to clear this Chapter, which is a very beneficial Law made 
foz avoiding of delay, that great. enemy to Juſtice, | 


#uſticiam non Tuſticium vult Juris amicua, 
uſticium non Tuſtician vult Juris immicws. 


Fas the very Text of this Law ,in two.main points-hath been falſified 0; 
milkaken. 
Firft of ancient time ſome Panuſcripts of this Chapter -befoze p2inting 
came to.us were apres;le.mort ſon cofin, aiel, ou beſfaiel, omitting theſe woz2ds, 
ſon pier ; Which being ſhewed to the Judges in 8E, 3, they were of opinion that 
a Writ of Mordaunceſter was not within this Law. And Flera following that 
erroz rehearſing this Chapter ſaith, Apud Glo proyiſum fuit, fi hzres infra #ta- 
tem petat ſeifinam conſanguinel, aviſul, yel proavl, & excipitur contra eum,8c, omit: 
ting patris ſui. | 

Wut in the p2int the fozmer erroz ts amended, and accozdeth with our latter - 


wks; 

p it is not to be thought, that the wiſdome of the Parliament would p2v/ 
vide foz the ſeilins of them that were ſofarre remote, as in the Writ of Bjaiel 
and Cofinaee, aud leave unpzovided the ſeifin that was in the nert ancefter of 
all, as of the Father, #c. 

"yg therefoze the rule is g&d, Satius eft petere fontes, quam ſeRari 1i- 
YUI1OS, 

The other erroz, and that confinueth ſfill in the pzinf, was, the wozds of the 
Recozd be, Per que les Juſtices agardenc le age, and. in ffead of le age, it is inthe 
pink enquetts WH 1s oppoſitum 1a ſubjeto, fo2 in the Writ of Aic!, Be- 
ſaiel, and Coſinage, there could be no enqueft awarded befoze an iue joyned, 
netfher could any enquelf in thoſe Writs enguire of -circumffances (as in 
the Aﬀſiſe of Mord',e2 Altiſe) but of the iſſue joyned only, and this alſo may well 
be collected by our Boks, EP 

| ut 


/ 
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And theſe wo2ds next following, [Ou —_— Fuit delay jeſque al age lenfint)] 18 8.4.53. 88.4: 
e 


are to be referred tothe Mordancefter onely, becauſe in that Writ there appea- oh Dier 3 & 4 
reth a Jury the firſt day, as in the Aſſiſe of Novel diffeifin ; but fo if is not in ps apy 4s 
the Writ of Aycl,Beſaiel, o2 Cofinage, unleſſe you will take Tnqueſt foz Trial, jj; Sg Ma 
and then the ſenſe is, where Trial ts delayed until the age of the Infant, and 
then it may have reference to all the Writs named in this Chapter; 

Now theſe clouds being removed, we ſhall moze clearly peruſe the Terf. 

1Befoze the making of this Ac, albeit the anceffoz died ſeiſed of the lands, ſo 
as a Freehold in Law was caſt upon the heir ; ifan effranger abated, ina Mor- 
danceſter, Ayel, Beſaiel, oz Colinage, the Tenant might have ſhewed, that the 
Demandant was within age, and have p2ayed that the Parol might demurre 
until the age of the heir, as he may doe when the Action is Aunceſtrel droiture], 
that is, when the anceſfoz hath but a right, and no poſſeſſion, that is, no Free- 
hold and Jnheritance at hls death; ſo as no Fre-hotd and Inheritance deſcend 
to the heir, but a bare right ; and ſo nofe a diverſity between an Action Aun- 
ceſtrel droiturel, and an Action Aunceſtrel poſſeſſary, 1But at the Common Law, 
if in a Mordanceſter, Ayel, Beſatel, 02 Colinage, the Tenant did plead a feoff- 
ment, o2 a releaſe from a collateral anceſtoz with Warranty in barre, ec. 
there, left the Infant foz want of intelligence might receive p2ejudice by trial 
thereof during his infancy, the Law in his favour at the firft gave him the be- 
nefit of his age, which when it was uſed foz delay fo his pzejudice, this fAd& 
was made fo2 his relief therein, 


«7 Apres le mort ſon pier, Couſin, Ayel, ou Beſaiel.} 
After the death of his Father. By this is neceſſarily implied the Aſſiſe of Mor- | 
BraR. fol. 253, 


dancer ; and the caſe of the father is here ptif foz an example, foz it extendeth 
to the caſes of the mother, bzother, fifer, tincle oz aunt, nephew o2 ne&ece, af 
ter the dying ſeiſed, of all which perſons a Urit of Mordanceſter doth lie ; foz 
all the ſaid caſes are in equal miſchief with the caſe ofthe father, and therefoze 
are within the ſame remedy. SY 

Wut in a Formedon in the deſcender bzought by an Jnfantf, if:the feoffmentf 
of his anceffo; be pleaded in barre with Warranty and Aſſets, oz a collateral 
Warranty without Aſets, this caſe is not within this Statute fo2 two cauſes; 
firſt,foz that is an Adion Aunceſtrel droiturel, foz nothing deſcended but a right, 
and therefoze had not any Free-hold and Inheritance at the time of his death, 
and fherefoze ont of the letter and meaning of this Ac, 2+ The Formedan 
in the deſcender is in nature of his Writ of Right,foz the iſſue in fail can have 
noWrit of an higher nafure, and therefoze not within this Dfatute ; foz ſwe- 
ing this Act gave the Infant a trial during his minozity, it gave it him in ſuch 
Actions as he might nof be foz-cloſed of his right ;*bnt though he were barred 
in any of the ſaid Actions during his minozity, he might at his full age have re- 
courſe to his Writ of an higher nature, ſo as he ſhould not be remedileſſe, 03 
any final Judgement given againft him during his infancy. 

By this it appeareth, that the Writs of Formeden in the Reyerter, v2 Re- 
mainder, Dum non fuit compos memtis, Dum fuit infra #tatem, Sur cui in vita, In 
caſu proviſo, Caſu conſimili, and all Actions of like nature are neither within the 
milchief, noz within the letter oz meaning of this Act,foz that none of them are 
Actions Aunceftrel poſſeſſary, as hath been ſatd. 


T Alledge feoffment ou auter choſe.) a feorment with war: 
ranfy from the ſame anceftoz is a barre to the Aſſiſe, andno barre in the Aſſiſe 
df Mordanceſter ; and therefoze this is to be intended of a feoffment of a collate- 
ral anceſtoz with warranty, oz a releaſe with warranty from ſuch an anceſtoz, 
02 ſuch other matter, whereunto the Jnfant during his minozity could not an- 
ſ\wer, as hath been ſaid, at the Common Law : and the Rule of Glanyile is god, 
Generaliter yerum eſt, quod de nullo placito tenetur reſpondere is, qui infra #catem 
eſt, per quod poſſit exheredari, nec ipfi minori ſuper re&o reſpondebit donec ple- 
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30 Aſl. p.z5. 

43 AT p.20, 
9E.2. Age 143. 
I9 E.2, Mord.45. 
$E.3.23.8Afl.12, 
6E.4-11, 

43 E+:3.5. 18 E.4, 


3. 
Glanv. lib.12. 
Cap. 5. 


* Cuſtumer de ' 
Norm, cap.119. 
fol.x38, 


BraR.lib.q. fol. 
321, F 2.2. 
Fleta 


the Inſtitures,] 


30. 


Temps E.1.87. 
31E.1. ibid.g5. 
7 E.3.53. BraQ, 
lib.4. fol.228, 


(Gloceſter. Cap.z. 
nam habuerit zratem; And that of Braton, Quod minor ante tempus agere non 
maxime in caſu proprietatis, nec etiam conyenire, differetur uſque zratem, ſed 


non cadit breye. 


« Si paſſa ore lenqueſt come il fuit de plein age.] ws as 
now ſuch pleading, trial and pzocceding thall be in theſe four Actons, as if the 
Plaintife were of full age. 


CAP, II0. 


Stablie eſt enſement, que {1 home alien tenement, que 

4 il tient per le* ley Dengleterre, ſon fits ne ſoit pas &S 
barreperle fr ſon pier (de que nul heritage luy diſcend') 
a demander & recoverer per briefe de Mordanceſter de la 
ſciſin {a micr, tour face le charter ſon pier mention que lay 
& ſes heyres ſont tenus a la garrant. Ecfi heritage luy di- 
ſcend' de part ſon pier, donques ſoit il forcloſe de le value 
del heritage, que luy eft diſcendus. Et fi en tiel cas apres 
la mort ſon pier, heritage luy ſoit diſcendus per meſme le 
pier, donques avera le tenant vers luy recoverie de la ſeifin 
{a mier, per briefe de judgement que iffera hors de rolles 
des Juſtices, devant queux le plee fair pleade, a reſom' fon 
oarrantie ſicome avant ad eftre fait en auters caſes, ou k 
garrantie vient en court, & dit que riens ne luy eſt diſcend' 
de luy per que fait il eft youche. Eten meſme le maner 
eit lifſue. le fits recover' per briefe de Colinage, Ayel, & 
Beſaiel. Enſement & en meſme le maner ne foit [heire 1a 
feme apres la mort le pier & la mier barr daction a de- 
mander le heritage ſa mier per briefe Dentre, que ſon pier 
= temps ſa mier aliena, dont nul fine neſt levie en court 

e roy. 


Befoze the making of this Statute, when the heir demanded inheritance on 
the part of his mother, the Warranty of the Tenant- by the curtefie, whole 


bn _ nao] heir he was, barred him of that inheritance without any Aſſets. This Statute 


doth p2ovide, that it ſhall not be a barre without Aſſets. 


ſe&.197,724,726, Wut at the Common Law, if the heir had been within age, and his entry 
727. 32E.3. Gar. congeable, though he had not entred in the life of the anceſtoz, the warranty 


bound him not, but that he might enter and avoid the warranty ; but if he were 
- mg tohis Aion, the warranty had bound him, and ſo if was in caſe of a 
em Coyert, 


4 Alicn tenements. ] This extendeth to alienations made after the 
Statute, andnot befoze, fo2 it is a Rule andLaw of Parliament, that Regu- 
larly Noya confſtitutio fururis formam imponere debet, non preteritis, 


This 


Cap.3- Gheceſter. 29 


Zhis wozd (alien) doth p:operly ſignifie a tranſmutation of poſſeſſion, but See before cap.c. 
vet a releaſe oz confirmation of the Tenant by the curtefie with Warranty, W-2. cap.4i. 
where no tranſmutation of poſſeſſion ts, is within the ſame miſchief, and there- age Sarr. 
foze is within the remedy of this Statute ; foz otherwiſe the ®tatute thould 14s, co... 
ſerve fo little purpoſe, | 17 Ec3. $3. 


; | TEE PE | | Dier 4 Mar. 142, 
© Tien per la ley Denglcterre.)] 3rthe heir demand the heritage ,.. : 

of the part of his father, and the Warranty on the part of his mother be plea- 7,4, 52 ue 
ded, this caſe is not holpen by this ®fatute, as in the firlt part of the Infticutes 524,725; 
it appeareth ; fo2 this Act by this bzanch pzovideth onely foz the caſe of the Te- | 
nant by the curteſte, and therefoze Tenant foz life, oz Tenant in Dower is not 5*< the Srature of 
within the caſe oz claſlis of this Act ; but as concerning the caſe of the Tenan Sea gs 
by the curtelie, which is the caſe of this Ac, this Statute is taken by equity; as 85 ;* ALpa 
heretofoze hath ben partly touched, and hereafter ſhall appear. 


| © Son fits ne ſoit pas forbarre.)] whis doth not onely extend to i: 5.3 car,85; 
the ſon, but fo the daughter, and to any other heir immediate, as here the er- 
ample is put, 02 medtate, as colin and heir, be they never ſo remote. 


T De quenul heritage luy deſcend.] That is to ſay, from 
whom no lands oz tenements in fe-ſimple of the yearly value of the inheri- 
tance of the part of the mother doth deſcend to the heir, foz the warranty 1s no 
barre without ſuch aſſets. | : 

And by the equity of this Sfatute the warranty of Tenant in tail is no barre ;, E.2-garrarit 
unleſſe there be aſſets in fe-ſimple deſcended. Ca a” 2 S 
Albeit the wozd heritage be general, yet hath it in conſtruction a ſpecial ſig- 28. 38 E.3.23. 

nification, foz the aſſets muſt reſpec the eſſential quality of the inheritance, 7: C07: 1:0. 
whereof the heir is to be barred, and that is, that it be a local, poſſeſſary, and i, MS 
certain inhertfance, as lands, renfs, commons, and the like : and therefoze an DoR. & St.t0.76, 
Annuity, that is a perſonal inheritance, and lieth in Action, noz any right of K<«lwey r 24,124, 
Action of inheritance 1s no herifage within this Statute; until it be reduced 

into poſſeſſion, Er fic de fimilibus, 


CE Perbricfe de Mordaunceſter.] And after the Writs of Aic!, «1: E.2. gar.83. 

Beſaiel, and Cofinage are alſo named, | | $ E.2. ibid, 81. 

Zhe intendment of the makers of this Ac is, that the warranty of him that 4 #-3- *8* 76- 
held by the curtelie ſhould not be a barre to the heir of his wife, unlefſe he left {53 55.53: 
aſſets ; and the makers of the Statute could not put all the caſes that might 
happen, but did put the Trongeft caſes, and by conſtruction the leſſer ſhall be in- 
cluded, and therefoze in all Actions, as the Writ of Right, the Formedon in 
the deſcender, the Wrif of Enfry in the Per, the Urit of Entry ad communcm 
legem, and the like, are within this Statute. 


7 Heritage luy deſcend de meſme le pier.) Jt a Scigniozy of 68.3. agef9.4, 
homage and fealty deſcend to the heir, this is no aſſets, but if a tenancy doth Br.5. 6 H.4.:. 
eſcheat to the heir, although if were never in the Father, this ſhall be accoun- *»cy 104; b. 
ted aets, becauſe the ſeigniozy that came from the Father was the means to ** <2: Ctor- 
bzing it to the heir, Er fic de fimilibus, ans Cafe, 


T Donques avera le tenant vers luy recovery de la ſciſin 


la mere. ] 15y this Ac the warranty of a Tenant by the curtefie being 
pleaded with aCets deſcended is a bar fo the heir of the mother ; but if aſſets be 
nof then deſcended, but after it deſcend from the ſame Father, then the Tenant 
thall have recovery of the inheritance of the mother by a Writ of judgement,as Hil.s E-2.6z. b. 
this Act appointeth ; And by the equity of this Act it is taken, that in a Forme- i £2** fur dif, 
don in the Deſcender, if the Warranty of Tenant in tail be pleaded, where no be os bo ® 
allets is then deſcended, but after aſets doth deſcend to the iNue, there the Te- Pl.Com:tol, 119. 
nant 


” 


 Gloceſter, Cap.z. 


nant ſhall have a Scire facias fo have the aſſets,and not fheland in tail, fo2 if he 
' Thould have the land in tail;it was confidered, that if the 1ue aliened the aſſets, 
- his ine might recover the land tailed in a Formedon : wherein is to be obſervey 
- the great wiſdome of the Sages of the Law in anctent times, ever ſo fo reſolve, 
and give judgement, Ur fic finis licium. Wut in none of the Boks that treat of 
this matter is erp:eſſed how the Tenant ſhall demean himſelf in pleading to 

take advantage upon this Statute of the aſſets, which after deſcended. 
'And therefoze if in a Mordanc', &c, the Zenant plead the warranty of the 
Tenant by the curteſie with aſſets (as in ſome of the Boks it is ſatd) oz in 
a Formedon the Tenant pleadalineal warranty with aſſets, and the Deman- 
danf take iſſne npon the aſſets, andit 1s found thaf nothing deſcended, any 
Pl. Com. 110 thereupon the Demandant recover, and after the recovery aſſets deſcend, the 
; Tenant ſhall never have a Scire facias fo take benefit of this Ac, foz he that 
any 30h will take benefit of this Act mult not begin with an unfruth, but muſt plead 
ae” the warranty, and confeſſe the title of the Demandant, and pzay the advantage 
of this Ac, when aſſets ſhall deſcend, and upon this Recozd when aſſets de- 
ſcend, he ſhall have a Scire facias ; foz our Act ſaith, Per briefe de judgement que 
iſſera hors de rolles des Juſtices z And this expoſition agreeth with the wozps 
of this Act, A reſummon ſon garrantie ficome ayant ad eftre fait en auters caſes ou 
le garrantee vient en court, & dit, que riens ne luy eft deſcend” de luy, per quel fait il 
eſt vouch : Foz there without queſtion after aſſets ſhall deſcend, upon the Re- 

£03d a Scire facias ſhall be awarded, 


.T Enſement & en meſme le maner ne ſoit le heir 1a 
fem, GC. ] Xhis is the laſt bzanch of this Ac. 


Barre daction a demander le heritage ſa mere,&c.] wy 
the firſt bzanch the A& p2ovideth remedy againft the warranty made by Te- 
nant by the curteſie after the deceaſe of his wife ; thts bzanch pzovideth remedy 
againft the alienation of the husband with warranty during the life of his wife: 
upon theſe wozds ſome habe conceived, that this warranty ſhall not bind, albeit 
alſets doth deſcend from the Father, becauſe aſſets is not mentioned in this 

8E.2. gar.81. Hzanch,as it is in the fozmer. But theſe wozds,cenſement & en meſme le maner, 

Hil.g E.2.ubi ſup. yog ſo couple this bzanch by reference to the-fozmer, as if in this caſe aſſets 

” B3ko. doth deſcend, by the warranty and aſſets the heir is barred. | 

Hil.9 E.2-ubiſup, , If the husband make a ſeoffment in fe of the wives land with warranty, and 

"Thomas de Mer- hath ifſue by her, and they both die, in a Writ of Entry Sur difſeiin bzought 

cons caſe, againlt the feoffee he vowcheth the heir of the husband, who is alſo the heir of 
the wife, he may upon this Statute devolve the ten* of the warranty, fo; 
that the husband left no aſſets, and that he hath an Action as heir to his mother 
to recover the land, andif he ſhould enter info the warranty, he ſhould fo2cloſe 
himſelf of his Action, and therefoze by the rule of the Court he entred not into 
the warranty. 


See the firſt part of | q Briefe Dentre.) What is a Sur cui in vita, but if the lands were en- 
che Inſtirures, failed to the wife, and and after the Statute of Donis condic* de W. 2. the heir 
Cap. gar. ſpe. þ2ought a Formedon, the collateral warranty of the husband ſhall barre in that 
Acton, 


27 E.3.89." q Dont nul fine eſt leyie en court leRo ] This is to be 
Pl, Com. 57. {f w f . : at h ts 
Firſt part of the Underftwd, whereof no fine is lawfully levied, that is by the husband and 


Inſtirmes, ſet. Wile, foz then her heir claiming a f&-ſimple is barred . ut a fine levied by 
729,730,73z, thehugsbandalone was a w2ong,and af that time a diſcontinuance,and therefoze 
ſuch a fine was not within the intention of this gd. 


CAP. 


Cap.4- Glcefter. 258 
CAP. TT. 


Nſement fi home leſſa ſa terra a ferme, ou a trover 
2.4 cftovers en viver, ou'en 'veſtute, que'armount ala quart 
part de la'veray value de la terre, & celuy que la terre ti- 
cat-iſſint- charge la-lefleft :giſer freſh, iffint que home ne 
-puit trover diſtteſſe, per deux ans, ou. per trois, a faire le 
'ferme render, ou a faire ceo: que eſt contenue en leſcripr-ou 
:leas : 'Eftablie eſt, que'apres les deux ans paſſes eir le lefſor 
action-a demander la: terre en demeign per briefe que il 
avera:en le' Chancery. Et'f1 celuy vers quela terre eſt de- 
'mande, veigne avant judgement, & render les arrerages 
.& les damages, &'trova ſurety tiel' come la court yerra 
-que ſoir'ſiiffifant a'render en apres [ſolonque] ceo que eſt 
contenue-enleſcript du leas, ci reteign” la terre. Er fil de- 
murr* tanque ele ſoit recover per judgement, ſoit il for- 
clofe a remnant. W.z. cap.2 1. cap.41. 


Wrhat the Common Law, o2 ſome cuſtome was befoze the making'of this Bra&.lib.4: 
Statuts, you may reade' in Bratton who w2ote a little befoze this Statute , f9-295-b. 
Item'poterit interyvenſre juſtum judicium ab initio, ur in diſtritionibus faciendis, 8& 
vertitur ex poſt fafto in difſeiſinam, ficut in burgagtis, terris, tenementis, 8 tenuris 
exterioribus, .Ur fi Dominus per confiderationem curiz ſuz pro defectu ferviti ce- 
perir renemeritumn 'tenentis 'ſut, in manum ſuam, ficut ſimplex nammm, donec de 
retfdiru fuerit ſatisfaRum ; 'ſed cum tals, cnjus ten” fuerit, obtulerit de ſatisfaciend' 
te reddicu & arreragits, reſticui ei deber poſlefſio, & fi Domipus hoc recuſayerir, tunc | 
ele manifcſta difſeifina, Ald afferwards in another place he ſaith ; Item 6 Fob 262 
propter paupertateim poſſeſſionem dereliquerit, & ita quod Dominus capitalis pro 
defeQu ſeryitit tenementiim ſinim in _manum ſuam ceperit & retinuerit, yel alio ex- 
colend” dedern, &c, ſatis moritur tenens ſeifitus. op ; 

And J reade among\t ancient Recozds, that a ceflayic was bzought in the _- Ho = 
reign of King John, but this Ac is the firſt Statute that wis made by au- Bl 5 
thvzity of Partiament concerning the ceſſavic 4 After this came the Statites V-2- TL & es 
bf Weſtm.2. and xo E.2, De Gamletto : And note that the UWrit framed upon eds whey i 
this Ac doth recite this Statute. Mag. Cha.ſo.x 22, 

Paſch. 17 E.z. cos 
T Lefla fa terre a ferme.) Leſſa, demiſe, nota dimictere ts a gd fam Reye. Rot. 


wozd of a feoffment, and therefoze if a man let oz demiſe lands to a man and dE Arcpeael 
s heirs, and make livery of ſeiſin, this is a god feoffment, and ſo is this wozd 7,65. we 5. 
re to be intended, fo2 a cefſavic lieth not againſt Tenant in tail, o2 Tenant 458.3.27. 3 3H.6, 
foz life, unleſſe the remainder be limited over to another in fee, ſo as he is Ze- 53-13 E-2.Cefla- 


nant to the Lozd, as Tenant by the curtefle is. vit 51, F.N.B. 


209. 9. 
| ; ; See Mich. 9 E.r. 
q Eſtovers En,viIver ou veſture.] What 1s fo ſay, Eftoyers in vi- js Bene Ken'2s, 
Qu & veſticu, Df this ſufficient hath been ſaid in the expoſition upon the ſeventh Kanc.Hil.r 38. x. 
Chapter of Magna Charra,. CEO OE! 


ll A Rot. 5. 


296 (Floceſter. Cap.g. 


« Ala quart part de la verie value.] yide foz fe fermtte er, 
poſition upon the twenty ſeventh Thapter of Magna Charta, And fuch rent oz 
other p2ofit, as was anſwered to the owner of the land, was accounted the very 
value. | | 


Q Celuy quE la terre tient.) ©0 as there mull be a fenure letwen 
the feoffo2 and the feoffee in fee-Iimple, foz a ceſlayit lteth not upon a reſerva- 
tion without ſtich a tenure, and ſo was if adjudgedin.11 E.2. 

' 31 E.2, ceſſav.go. At the making of this Act all effates of inheritance were in fe-fimple, and 
21 E.3-2345E-3- therefoze the dono2 upon an cftate in tail (created by a Statute made efter this 
15,37-211-6.5% Ac) thall not have a ceſſayir again the done in tail, no2 againſt Tenznt fo; 
NB 209. life ; neither foz the cefſer of the meſne a cefſayit lieth, fo2 he-holdeth not the 
1 8.4.3.27 H.8. land as this Ac ſpeaketh, which ought to be overt, and ſufficient to the diſtreſſe 
28. Kel.104,105. of the K' 02d, Which-is a god plea in a ceſlavit, | 

Paſch. 16 E.r.in QAndin this Writ the tenure between the Demandanf and fhe Zenenf is 
Ban.Rot.s. No! ftxgyerſable,becauſe this Writ is grounded upon the tenure by fozce of this Ad; 
porwpt cxcotere but in this Writ the ſeiſin is not traverſable, becauſe it is not grounded uxen 
Fefriftionce the ſcifin, neither is the quantity of the ſervices traverſable, but to be taken 
Regiſt. 237. by p2oteſfation ; fo2 whether he hold by moze oz teffe, the cefſavit lieth ; but in 
F.N.B.210.2. gn Atowzy the ſciſin ts traverſable, fo2 that is grounded as well upon the ſci- 
6E.345-8E:3- fn, as the tenure : Alſo tn the cefſavic the land is to be recovered, and not the 


46.47. 19 E-36- (ervices, and it is in his nature a Writ of Right, and the Jury ſhall meaſure 


21 E.3.20,21, : G X : 
30E.3.22.43E.3. In their conſctences the quantity of the ſervice. | "Ne : I 
15-8H.617. * Neither ts hors de fonfee a gwd plea ina ceſlayit, becauſe (as hath been ſaid) 
33 H.6.8, the tenure is traverſable; bY | 


T La leſleſt giſcr fr eſh.], The Tenant of the land is called Tenant 
per avalle, becauſe it 1s pzeſumed, that he hath availe and p2ofit by the land, and 
therefoze the Law never expeced that he would let the land lie frcſh,that in his 
pzoper ſenſe is as much as unmanured, o2 unoccupied. 

It is ſaid in Law fo lie freſh,not onely when there is no cattle,o2 other thing 
diſtrainable upon the land of the value of the rent, oz other p2ofit behinde ; buf 
alſo, though there be a ſufficient viſtreſſe to be taken, yet by conftruction upon 

Temps E.r. ceſſa- this Act, if the land be ſo immured oz incloſed. about, as the Lozd cannot come 

vit 58.10E.4.1,2-. totake and carry away the diftreſſe to the pound, it is ſaid to lie freth, that is, 

tm mere - without pzofit as to the Lo2d, fo2 though it be ſufficient, yet it is not ſufficient 

ibid.7. EB, fo his diſtreſſe, ſo as the land muff lie open and ſufficient to the diſtreſſe of the 

208, 209. Eo2d; o2 elſe if is ſaid in Law folie freſh within this Statute, which conftru- 
ion is wozthy of obſervation. 


> _—_ , yll Per deux ans T Per biennium ; 90 as by theſe wozds 1s implied, 
WE$7 445.3, that it lieth onely foz annual ſorvices, and not foz homage, fealty, oz the like, 
17. 14 H.4. 44. And upon theſe wo2ds, Rien arere,&c, IS a awd plea in this Acton. 

338.6. 446H.7, LDhis Ad ſaith, if the Lenant lef the land lie freſh, pet if a ftranger wzong- 
7. 8H.7.2. fully occupy the ground by putting in his cattle and feeding of it, o2 otherwiſe 
þ. = pad fu by manurance of the ground, this is ſufficient to the diſtreſſe of the Lo2d with- 
19 R.2, ſurety 27. in this Act, fo2 the Lozd may diſfrain them, which is the endof this Ac ; other: 
15 Hi6.ceffovit 7 wiſe it 4s in this caſe if cattle eſcape, and the owner frethly follow to take 


F.N, B. 209. them. 


7 Ou a faire choſe que eſt contenue en leſcript.] wy 


theſe wozds the ceſlavic did lie fo2 non-patment of a fe ferm contained in 
the deed, , 


«Eyrt le leflor ation a demaunder terre en demecign.; 
Five donubfs were conceived upon this Ac : 


I, Whe- 


Cap.4. (loceſier, 2.97 
Is ag 2a the heirs of the Lo2d might have a ceſlayic, becauſe the wozds Regiſt.z37. 
bc Eyr le leflor, : F | 
ph Upon the ſame wo2ds whether the grante of the Seigniozy with at- 
to:nment, 02 Tenant by the curteſie, Tenant in dower, xc. might have a 
Ceſlavit. 
3 Whether againlt the aliene of the Tenant of his diſleiſoz, x. a Ceſ- 
ſavic did lie upon this Act, becauſe the letter of this Law extended but to the 
fcoffee, 
, Whether the Ceſſavic ſhould be againſt the heirs of the feoffee. 45 E.3155 
5+ Whether it extended fo Rents and Dervices created without Deed, foz 
as much as this Act ſpeaketh of ſuch onely as were reſerved by Deed, 
Zheſe doubts were conceived upon thaf notable rule delivered in our Boks 
in the caſe of Ceffavit, Ou recoyerie eſt done en eſpecial caſe pereſtatur, 11 coyeit que 
home ayer touts voles accord al ſtatut. 
As to the firſt Bricton ſaith, Fee fermes ſont terres tenus en fee a reſponder pur 
eux per an leverie yalue, ou pluis, ou meyns, dequel rent fi les feoffecs cefſent a 
reſpondre per deux ans.enſemble per tant accreft action as feoffors & lour heires a 
demaunder les tenements en -demeane, Wut notwithftanding, this point and 
' the refivue of the doubts are biefly and excellently remedied by the Statute of W.2. cap. 21. 
W. 2. made ſeven years after this A, as we thall ſhew when we ſhall come | 


to it. 


T Demaunder fa terre in demeign*.] upon theſe wozds it is 
concluded that a cefavit doth not lie of a meſnalty conſiſting of rents and ſervi- 13.3. gard 38. 
ces, but this Writ lieth againft the Tenant per ayaile, | 21E.3.4427H.8. 
- It is holden that a ccſſavic doth lie of an advowſon, and yef if is not in de- *5:* 94.3. 
meſne, and overt, and ſufficient to his difſtreſſe cannot be pleaded, SEEN 
SH.7.37.43 Ez: 


@ Per briefe que il avera en la Chauncery.] yereupon alfo 57353; 


great queſtion grew fo the fozm of the Writ, but in the end a Wrif was con- = 33H.6.34. 
ceived upon this Act, as it appeareth in the Regiſter, and F, N. B, 7-424 


T Avant judgemetit, & tender les arrerages & dama- 
P 45E.3.27,29. 21 


Les, & Cc. ] after verdict and befoze judgement, the Zenanf may fender the E323 33 8.6. 
arrerages,+c. Ve ought to tender the arrerages in p2oper perſon, though he be '* 7E.3.58.13E: 
aLozd of Parliament, fo2 the wozds of this Act be, Celuy yers que le terre eſt de- p. co 29. 
mande vient, &c. and he ought to finde ſurety. rome oy 
In a ceſſavic after the enqueſt joyned, the Tenant made defaulf, and at the. Tr. 9 E.z. vol 65. 
return of the petic cape, the Tenant appeared, and offered fo pay the arrera- i libro meo in 
ges with damages, and fo finde ſuch ſurety as the Court would award, which cellavir, 
was received, becauſe he came befoze judgement, and found ſarety;that is, thze 
pledges, which bound their lands to the diſtreſſe of the Lozd in the ſame fozm 
as the Tenant his land is bound, en, | | 
- Ve ought to tender all the arrerages, foz ſb are the indefinite wo2bs fo be fav: 5 E-3-32- 7 E-3- 
ken as well befoze as after the two years, and damages to be allowed of by the 5*:** ©3-23- 
Court, but if the Demandant doe not alledge how much is behinde over and 23 **:© =* 
above the two years,tc. and that be found by the Jury that finds the ilſue, the hn 
Tenant need not tender moze then foz the twoyears, becauſe it appear not of 
Reco2d, 92 by neceſſary conſequence as ſuch arrerages as incurre hanging the r7 E.3-57. 
Writ ; and fo2 any arrerages incurred befo:e this tender, the 02d ſhall not 
avow, becauſe the Tenant ought to have paid all, | Þ 
The Court may aſſelle the damages by their diſcretion, 23 E.z. ceſlay.:0, 
Where this Ac ſaith,that he ſhall tender the arrerages,it is fo be underffad 73 5-3: vbi ſupra, 
of ſuch things as may be yeelded, as rent, xc. but of ſuit,divine ſervice, and ſuch *4 **4- 34 
like which cannot be yelded, damages ſhall be paid foz the ſame. 40E.3-40.31E.3. 
If two Joyntenants be impleaded in a ceſſavir, andthe one make default, ec, © 33: F-N-Be 
the other cannot tender the arrerages but foz the moity,fo2 the other joyntenant fo.508 na Io lib. 
DN q hath meo in cellayis- 
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' hath power fo alien and loſe his moity, the wo2ds of fhe Statute be, Celuy yers 
que la terre eſt demaund, and the land is demanded againfT both, 
4But if A. and B. be ſeiſedto them, and the heirs of A, and B. make default, 
A. may tender fo2 the whole in reſpec ofhis remainder. 
: In a ceflavit, the Jury in Anno6 E. 2, found the cefſer, and that the rent was 
= #4 tit, ceſſe- behind by 30. years, part of which time was befoze the Statute whereupon 
me the Writ was grounded, and yet the Demandant ſhall recover all the arrera- 
2 ges, as is well warranted by the Statute. : 
- If the Demandant in the cefſavic be ont-lawed in a perſonal Action, this 
ontlaway may be pleaded in barre of the Action, becauſe the arrerages are due 
fo the King. 


« Et trovera ſuertie come le Court verra ſufficient, &c.} 


Zhis ſurety is referred to the diſcretion of the Court, foz herein upon theſe 
wo2ds there is a rule conceived, Suretie eft al Court d'ordeiner, & al Tenant 
dafſent 8 affirme, And therefoze being referred to diſcretion, in divers caſes 
25 E.3-42- ſeveral ſureties have ben ozdained upon due confideration had tn reſpect of the 
| ffate ofevery particular caſe. 
5o E.3-23- Sometime in reſpec of the quality of the Demandant, as if he be a body po: 
19 E.4-5.17 E-3- [itick oz co2pozate, Eccleſiaſtical oz Zempozal fo2 fear of a Mortmain, there- 
oe 4g £-3-23- foze their collateral ſurety is fo be found, #c. Vide 15 Martini, Anno 4 E.z, 
bee 38, Coram Juſtic' Itin* apud Dunſtable, ſurety was granted to the P2toz of D, De- 
mandant in a ceflavit, that he ſhould diftrain foz the rent in other lands. 
410 Ec4-5- * Sometime in reſpec of the quality of the Tenant in reſpec he is a body po- 
Temps E.1. ceflz- tick 02 co2pozate, oz a feme covert, oz an infant. 
hs f ye 4 \» > Sometime in reſpect of the Tenancy it ſelf, as if if be a houſe, xc. leff the 
St idad. Tenant ſhould waſte if, and ſ\2 make if not ſufficient fo pay the rent. 
19 E.2. ibid.2r, Zhough the Sfafute referreth the ſurety to the diſcretion of the Court, yet 
4E.3.42-13E.3, will it be god to follow pzecedents of fozmer kimes, foz diſcretio eſt diſcernere 
cellavit 29.21E.3, per leoem quod fit juſtum, "RE 1 
— 04x —_ Aibeit if is foz the benefit of the Demandanf fo have ſurety, yet he cannot 
b4r E.z.29, Waiveit, becauſe it ts made parcel of the judgement. 
19 E.4.5- « But what if the ſurety be a judgement of the Courf, that if he ceCNe again 
C50 E.3.23. by one oz two years, que la terre incurgera la remnant, that is, that he ſhall have 
rpms w : judgement to hold the land,c. foz ever,wherein the Tenant ſhall never tender 
19 R.z Scjre © ANY M92e, and his remedy, that after ſuch ceſſer again, he ſhall have a Scire £:- 
fac' 134. cias Upon the Recozd, and if the Tenant be warned and make default, xc. the 
Demandant ſhall have judgement againft him foz ever. 

.-If theTenant after a judgement given againff htm in a ceſſavic, that if he 
ceaſe again,Que la terre incurgera le remnant, in that caſe if the Tenant alien, the 
altence ſhall not be bound by the ſaid ſurety oz judgement, becauſe it bound him 
that was Tenant in the ceſlayit onely, and upon a new cefſer a new ceſſayic 
mulk be bzought. Wut if the ſurety oz judgement be, that if he oz his aligns doe 
ceaſe again, 4c. Then the aigne is bound thereby, and upon a Scire facias the 
maffer ſhall come in queſtion. 


| FT Soit forcloſe a remnant.) That is, ſhall be fozcloſed oz barred 
6 B 345 fo2 ever, foz this wait is a wait of Right in his nature ; by this Ac if the Lozd 
+ 5+3. colt 41+ recover by default, judgement final by theſe wozds, =_ forcloſe del remnant] 
thall be given, and ſhall be a barre in a wzit of Right ; otherwiſe it is of a 
Judgement by verdic. | 
D& moze of the wzit of Ceflayit in our erpoſition upon the ®tatute of \. 2. 

cap.,z IT, 


CAP. 
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Nſement eſt purview, que home cit deſormes briefe 
FE de Waſt en le Chancery vers home que tient per le ley 
Dengleterre, ou en auter maner a terme de vie, ou des ans, 
ou feme que tient en dower. Et celuy | uy ſerra attaint de 
Waſte, perde le choſe que il aver Waſte : Et ouſter ceo 
face gree del treble de ceo que le Waſte ſerra taxe. Et en 
Waſte fait en gard*, ſoit fait ſolonque ceoque contenue eſt 
en le graund Charter cap.4. Er perla ou il eſt contenue en 
la grand Charter, que celuy que avera fait Waſte en garde, 
perdr' le garde: Accorde eſt, que il rendra al heire les da- 
mages del Waſte, 1 iſfint ſoit que la gardeperdue ne ſufhſt 
mie a le value des damages, avant lage del heire de meſme le 
garde. W.1,cap.21. Articuli ſuper chartas cap.18. 


At the Common Law Waſte was puniſhable in thze& perſons, viz, Tenanf «(34:54 ax 
in Dower, Tenant by the Curtefte, and the Guardian, buf not againff Te- :2H.4.3. zi 1.6. 
nant fo2 life, o2 Tenant foz years ; _ the reaſon of the diverſity was, foz that 28. DoGt. & Scud, 
the Law created their eſtates and interefts,and therefoze the Law gave againſt GE. 
them remedy ; but Tenant foz life, and foz years came in by demiſe and leaſe 5 7-5 
of the owner of the land, xc. and therefoze he might in his demiſe pzovide 15giruces, (ec. 67. 
againlt the doing of Waſte by his Lefſe, and if he didnot, it was his negli- | 
gence and default. | 
There is alſo an Action of Waſte by cuſtome, as in London, 8c. gps, he 
- Now the remedy at the Common Law was in two degrees : Fir, ifhe that -— Fry aaa 
had the inhertfance did fear (fo2 example) that Tenant in Dower would doe Hoa. Stud: 1,3: 
Waſte, he that had the inheritance might befoze any Waſte done have a pzohi- c.:.F.N.s. 5 5.c 
_ directed to the Sheriff, that he ſhall not permit her to doe Waſte, in W-z. cap-14. 
this fozm : 
Rex Vicecom' Salutem, Przcipimus tibi quod non permitras quod talis mulier fa- 
clat yaſtum, vel venditionem, vel exilium de terris, hominibus, redditibus,domibus, bo- 
ſcis, vel gardinis, quz tenet in dotem de hereditate talis in tall villa, ad exhzreda- 
tonem 1pfius talis ne amplius, &Cc, - : 
And Bractons advice herenpon tis as followeth : 
Er hoc faciat tempeſtive, ne per negligentiam damnum incurrat, quia melius eftin p,  ,, 
tempore occurrere, quam poſt cauſam yulneratam remedium quzrere, Oy” 
And the Sheriff having the Warrant of this wait may, as in caſe ofa, 
ws of Eftrepement, fake poſſe Comitatus, and withtand the doing of any x 0ljambes catc, 
e. 
And this was the remedy that the Law appointed befo2e the waſte done by 
the Tenant in Dower, Tenant by the Curteſie, oz the Gardian, to pzevent 
the ſame, and this was an excellent Law, foz Przſtar cautela quam medela, p,o,/s 
and p2eventing Juſtice excelleth puniſhing Juſtice. And this, remedy may yijc w.z. c.14: 
be uſed at this day. Now after waſte done there lay an Adcion of waſte af 
the Common Law,in this fozm: Rex Vicecom', Salutem, Si talis fecerit ce 
ſecurum de elamore ſuo proſequendo , tunc pone per vad', & falyos plegios 
q 2 tatem 
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talem mulierem, &c, quod fit coram Juſticiariis noſtris, &c, oftenſura quare fecic 
vaſtum, yenditionem, & exilium de terris, hominibus, redditibus, boſcis, vel gardinis, 
que tenet in dotem de hzreditate talis, in tali villa, contra prohibitionem noſtram, 

& habeas ibi nomina plegiorum,, 8& hoc breve, teſte, 8c, | 
Where in this Writ it is ſaid Contra prohibitionem noſtram, the Plainfif 
4 H.3.Waſte 129. ſhould have well maintained his Writ,albeit no Writ of p2ohibition of Waſte 
ibid.140, 8 R.z. b&n Cued out befoze, foa that. the Comman Xaw was a p2ohibition of 
_ I f, and ſo ſaifh Bra&on ſpeaking of the UWaffe dane by a Guardian, Dong. 
RN Lioad musyaſtum emendabit fie,quod damna reftruer,five vaftum fecerit ante prohibitionem, 
Vide W.z. ca.14-. five. olt, "34 ;7 4 6 IDS TIES Is 
by this Writ of Waſte the Plaintiff, if the Waſte were done in ways, 
BraQ.fo. 315,316. Ftmlierinde per inquiſirionem conyinicatur, talis etit ci pazna infligenda, & in tan- 
* Foreſtarius in tym-crit coarRtanda, quod de c@tero oil capiat 1n' boſco Uloy mf ( per- viſum * fore. 
ancient Authors, ffariorum heredis) rationabile. eftaygrium ſuum, & talis fervitus imponetur ei ad 
is taken tor cuſtos petnam, & de foreſtario apponendo fiat tale breve (Which there you may reade at 


Ld 


boſcorum,a Wood- thege) | Sicuſtos de yaſto conyincatur, amittit cuſtodjam, & reftituer damna, & det 
ward. | Jomino Regi nuſericordiam, quod non eſt in muliere, 6 de dote ſua feceric yaltum, 
nia dotem ſuam yon amitut, ſed cuſtos yel curator e1 adjungatur, qui impediat ne 


f10mat; & damna deber refundere. ; 

_ Ho .as the Tenant in Dower (and itkewile the Tenant by the eurteſie) hay 
two puniſhments, viz. to y&eld damages fo the value of the Waite, and aKe- 
pex'93-Cnrate to be appotnted to them, who ſhould withffand any Waſte to be 
afterwards done by them. | 

And the Guardian had th2& puniſhments ; x+ Ve ſhould loſe the cuffody. 
1o0H.3.Waſt 138. 2. Ye ſhouldye&ld damages tb the valne of the Waſte :; and 3. Þe ſhould be 
zo H.z. ibid. 139. fined to the King, foz that contrary to the truſt in him repoſed by reaſon of his 
34E-3. Walt 146 Gyardianſhip he did Waſte to the diſhcriſon of the heir, and this did hold as 

well in cafe of a Guardian in droic,as a Guardian in faic. 
Lo re uy And the reaſon wherefoze at the Common Law the Action of Waſte did lie 
28 £.5-23.40E.3, aainlt the Tenant in Dower, o2 Tenant by the Curteſie, albeit they hadal; 
33.11 H.4.38, fignedover their eſfates,was, becauſe no Action of Waſte by the Common Law 
DoR.& Stud.l:z. tay againft the aſſign fo2 Waſte done after the aſſignment, therefoze the 
c>-F.N:B.56 Acton of neceſſity vid. foz ſuch Waſte (after the aCignment) lie againlf the 
EEE by the Curteſic, oz Tenant in Dower, which Law continucth to 
this day. CEA 
But ifthe heir granfed away the reverſion and the Zenant attourned, the 
Action failed at the Common Law, as hereafter thall-be ſhewed moze at large. 
Pereby it appeareth how neceſſary it is foz the underffanding of this Ad, to 
know what the Common Law was, and the reaſon thereof, befoze the making 
BraR. ubi ſupra, of onr Qtatutes; whereof you ſhall reade moze largely in Bracton both concer- 
- T= part of the ning the points aboveſaid, and other matters concerning Waſte, wozthy of 
EN 6 2, yourreading andobſervation. GS 
$i mnt 35uf at the Common Law if the Guardian in droic had aſſigned over his 
eſfate and intereſf, the heir ſhould have had an Action of Waſte foz Waſte 
done after the aſſignment againlt the aſſignee, fo2 he was Guardian in fair, and 
ſo within the rule of the Common Law, 


T Homeeyt deſormes, &Cc.”} were the perſons are not named 
who ſhall have the Action of Waſte, buf that is left fo the Common Law fo 
judge thereupon, of which matter you ſhall reade plentifully in our 1Boks,and 
it were to long to be here inlerfed, neither doth it fend to the erxpoſitton of this 
Act being left fo the Common Law. 


q Bricte de Waſte.) Breye de vaſto, Df this Wwozd yaſtum you may 
reade in the firtf part of the Inſticuces, ſe&.67, onely this may be added, that nei- 
ther this Act, noz the Statnte of Marlebridge doth create new kind of W _ 

| - 


but doe give new remedies fo2 old waftes, and what ts Waſfe, and what nof, 
mult be determined by the Common Law. 


7 Home quetient per la.ley D'angleterre.] were Tenant by 

the curteſte is named fo2 two cauſes : x. Foz that albeit the common opinion : 
was that an Action of Waffe did lie againff him, yet ſome doubted of the ſame, ;? ge 
in reſpect of this wozd tener in the Writ, foz that the Tenant by the carfeſfe A and 
did not hold of the heir, but of the Lo2d Paramount, and after this Act the 
Writ of Wafte grounded thereupon doth recite this Statute. ' 2 

2. Fo2 that greater penalties were inflicted by this A, then were at the 
Common Law. | 


T Ou en auter maner a terme de vie.] If a leaſe be made 37 H.6.20; 
uam diu ſola fuer”, 02 quam diu ſe bene geflerit, 02 quouſque promotus fuerit,&e 
in 4 vp and like caſes they are in judgement of Law leaſcs foz life within 
this Act, | | 4 
Upon theſe wozds there be many concluſions wozthy of obſervation. | 
Firft,albeif the aſſignee of the Tenant by the curtefie,oz Tenant in Dower, Te; x Wal 
is within the letter of thts Law, fo2 he holdeth in ſome manner foz life, pet no x Py ages - 
Action of Waſte ſhall be bzought by the heir againft the aſſignee, but onely :3E.3-3. 308.3; 
_ = _ by gn o2 Tenant in Power :; fe2 in conffrucion *5: X \ E. Ts 
of Statutes,the reaſon of the Common Law giveth great light,and 11 Han 
as much as may be, follow the rule thereof, , got, {Ye Andges, F.N.B. 6. f. 
Butt if the heir granfeth away the reverllon, and the aſſignee atfozn, there Regiſt.72. lib. ;; 
the grantee by this Sfatute ſhall have an Action of Wale againft the affignee, fol.23.b. Walkers 
and the Plaintiff muſt declare upon this Statute : fo2 (as hath ben ſaid) in <<; 1+ 11.10.84. 
that caſe there lay no Action of Waſte at the Common Law, fo as in this point © 
our _ is introducozy of anew Law. 
2- If the heir had granted his reverfion erpectant npon an eftate in oF | 
02 by the curteſie, the grant ſhould not have had an Action of Waſfe —_ -y ;— rs ws. 
Tenant in Dower 02 by the Curteſte at the Common Law, foz that the pzivity Lib. 1. fol. 33. 
was deſtroyed, therefoze the grante in an Action upon this Statute doth re B*#%'s cate. 
cite the Statute. 
3+ A leſſee foz his own life, 02 fo2 another mans life, is within the wozds 
and meaning of this Law, and in this point this Act infrodncefh that which 
was _ at = ——_— _— : 
4. If aleaſe fo2 life be made to A. the remainder foz life to B, he in the re- DO Fs » 
verſion ſhall have no Anion of waſte againff the firſt leſſee, fo2 _ the jeSbs 4 yt th ; 
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ofhim in the remainder ſhould be deſtroyed, and ſuch conffrucion muſt be made 22 E-3-receir 118. © - 


fo pzeſerve the eſfate of an eſtranger,in whom there is no fanlf o2 default. 15ut **+3-25-50E-3-3- 
if he in the remainder foz life dieth, then the waſte is puniſhable as well be- 32 E495 554 
ſaze, as after his death. ke 
5+ * If aleaſe be made to A. fo2 his life; the remainder fo A. fo2 the life of Lib, $ifolps. b, 
B. if A. doth waſte, an Action of walte doth lie againſt him, foz the wzong doex Pages calc. 
hath both the ſtates in him ; andof that opinion was Sir James Dier Chief Ju- © £32. 
ſtice of the Common Pleas, Paſch.18 Eliz, Bags wp 8.39E-3. 
6. Jf aleafe ſoz life be made, the remainder foz2 years; an Acton of waſte L L A 45mg 2 
OI the leſſ&, foz the recovery therein ſhall not deftrop the term EN.B.59, "gy : 
7- Fem' leſſee fo2 life taketh husband, the husband doth waſte, the wife di- ,; « Py 
eth, the husband ſhall not be puniſhed by this Law, fo2 the wozds of this An ba tank. 
be, Home que tient, &c, pur vie, and the husband held not foz life, foz he was Lib.co. fol. x1. 
ſeiſed but in the right of his wike, and the effate was in his wife. Southcots cale. | 
$. An occupant is within this Law, fo2 the wozds of this Act (as hath been 
fatd) are Home que tient, which are moze liberal wo2ds then if the Statute Had -r my 7 D = 
ſhoken of a leaſe o2 demiſe, and certain it is that the occupant holdeth foz life Wondus anllic-© 
oy -pacaliortigs h h foz like, 
ſo it is of the Lo2d that entreth on his villain Tenant foz life; Lib, 10. fol.g8. 
9. Ve 
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* Hil.16 E.x-in + g, Ye that hathan eſtate * fo2 life by conveyance at the Common Law, oz 

Banco Rot.63. hy limitation of uſe, is a Tenant within this Statute. = 

- =: 1 ge 0+ A leaſe fo2 life is made, the remainder over in fail o2 in fe, he in the 

_— remainder ſhall by this Ac have an Action of waffe ; ſoz the wozds of the Sta- 
fute are general. - | 

kewy an erg 11+ Albeit Tenant in fail apres poſſibility of iſue extind doth hold but foz 

45E.3.25. Li.tr. life, and ſo within the letter of this Law, yet 1s he out of the meaning thereof 

fol. 83. Ewens caſe jq; refpect of the inheritance which was once in hum, in reſpec whereof his 

278.6. Aide fate is by Law diſpuniſhable of waſte, but his aſſignee ſhall be puniſhed oz 

_ b. Dot, Walte by this Statute. : ; 

& Stud, 13.2.caz, T2» If is fobe obſerved that ſuch remedy as the heir had againff the Te- 
nant in Dower, and Tenant by the Curteſte, &c. by the Common Law, ſuch 

Marlb.c.23.1.1z. remedy had the lefſo2 and his heirs againff the Farmozs foz life 02 years by 

_ b. Bowles the Statute of Marlebridge, Which remaineth to this day. 

CAIC, 


Regiſt.7 2, 16E-3+ T Ou des ans. ] Oc befoze the Statute of Marlebridge cap. 23. 
heng Sana —_ Tenant by Statute Perchant, oz Staple, o2 Elegit, are not within this 
fol.66, b. E.N.B. Att, foz albeit they have but a Chattel, yet are they not Tenant fo2 years. 
$8.h. 11.6. fol.37. Although the wozds of the Ac be Tenant foz years in the plural number, 
Firſt part of the yet Tenant foz a year, 02 half a year, ec. is within this Act. 

Inſtirures, ſet.67 QErxecuto2s o2 Adminiftratozs of a Term fo2 years, though they hold in au- 

38E. 3-17-10E.4, ter droit, hall be puniſhed foz waſte done in their time, but not in the time of 

1-23H.8. WaſtBr. the Teſtatoz, oz Jnteſtate, 

3E.2, Waſt 3. TwoErecutozs be of a Ward, the one doth waſte, the Action lieth againſt 

| him onely, Sc moze hereof hereafter, and note the diverſity. 

30 Ec3-16, Tenant foz ycars grants his eſtate upon convition, the leſſee doth waſte, the 
granfee enters fo2 the condition b:oken, the Action of waſte is to be bzought | 
againlft the grantee, and ſo it is in caſe of leſſee foz life. 

$ E.3-26. Tenant by the curtefle, o2 other Tenant foz life maketh a leaſe foz years, he 
in the reverſion confirmeth it, Tenant by the curteſie dieth,an Aion of waſte 

| lieth againft the leſſee. | 

30 E.3.32.448.3 FTenant foz years ofa moity, third, o2 fourth part pro indiviſo holdeth a term 

245 E.3-35- fo2years, he is within this Ac ; and ſo it is of a Tenant by the curtcfie, 0; 

#t = pop other Tenant foz life of a moify, ec. Jn like manner if two be Plaintiffs, and 

21 H.7.40. one of them is ſummoned, and ſevered, a moity ſhall be recovered. 

; Tenant foz years o2 fo2life aſſigns over his leaſe fo2 years, o2 eſtate fo; 
Lib.s.fol.12. life, excepting the timber tres, and after waſte is done in felling down the 
Foljambscale-  trg&s, the Action of waſte is maintainable againſt the aſſignee, foz as fo the 

teſſo2 they are not ſevered from the land. 

Lib. 5. fol.78. Tenant foz years oz fo2 life aligns over his cſfate, and notwithſtanding 

Booths cale, takes the pzofits, an Action of walte lieth againſt the firſt leſ&, and ſo it is of 
mean allignes, the Action licth againſt him that taketh the p2ofits, but this is 
by the Statute of x 1 H.6, cap. 5. fo2 in that caſe the pernoz of the p;ofits did not 
hold the land. 

23 E-3 p.6.6E.3. © Two Joyntenants foz years, oz fo2 life, one of them doth waſte, this is the 

54. 34 E-3-15 waſte of them both, as to the place waſted, and yet the wozds of the Ac are, 

MEL IREs (home que tient) but treble damages ſhall be recovered againſt him that did the 
waſte onely. 

40 E.3.33-41E.3, @enant faz years o2 fo2 life doth waſte, and after aſigneth over his cſtate, 

27. 43 E-3-15. nowthe wozds be (home que tient) &c, he that holdeth foz life o2 foz years, and 

__ 9 po after the aſſignment he holdeth not the land, yet ſhall the Action of waſte be 

4-4 wg © - bought againff him in the cener, becauſe in the eye of the Law he is Tenant 
as to the Action of waſte, and againff him that was the wzong doer did the 
Action accrew, which he cannot avoid by his aſſignment, and againft him 
ſhall the treble damages be recovered and the place waſted, and ſo it is of the 

X £.z, mean aſſignes ; a jult interp2etation that he that did the wzong ſhould anſwer 

3.44 453-5355 the ſame, and this is the cauſe that general nontenure is no plea in an Agion 

0 
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of walte, but ſpecial non-tenure may be pleaded, as the granting over of his 
eſtate, befoze which grant no waſte was done, 


BE. Ou feme m”=_ tient en dower.] This is fo be underſtood of --, 7 

all the five kinds of Dowers whereof Littleton ſpeaketh, viz, Dower at the ©o,lmi mrs 
Common Law, Dower by the Cuffome, Dower aq oſtium Ecclefizx, Dower ex Ror, 21. Nor#: 
afſenſu patris, and Dower de 1a pluis beale, and againft all theſe the Action of 

walte did lie at the Common Law, 


* © Er celuy que ſerra attaint de Waſte.] ag it hath 
oo ſatd, if one Joyntenant doe the waſte, both ſhall be atfainted of the 
L, EC, | | | | 
 Inan Action of walſfe bought againſt Tenant by the curteſie, Tenant foz 
life, Zenant fo2 years, oz Tenant in dower, which befoze hath been named in 
this Act, the entry of the plea of the Tenant is quod przdi&' (talis) non fecit ya- 
ſtum, and yet all theſe by conſtruction of Law ſhall anſwer foz2 the waſte done 
by any ffranger, foz he in the reverſion cannot have any remedy but againſt the 
Tenanf, and the Tenant ſhall. have his remedy againſt the wzong doer, and 3* E-3- Waſte 30; 
recover all in damages againft him, and by this means the loſfſe ſhall light up- "2 =3: w_ 30. 
on the w2ong doer ; fo2 volunfary walte and permiſſive waſte is all one to him od os 
that hath the inheritance. But if the walfe be done by the enemies ofthe King, ;; 14.6.:.F.N.s; 
the Tenant ſhall not anſwer fo2 the waſte done by them, fo2 the Tenant hath 59.b.Diec 28H.s. 
no remedy over againft them. The ſame Law it is if the waſfe be done by tems 33: 29 H-8. 36. 
peff, lightning, 02 the like, the Tenant ſhall not anſwer foz if. Jt is adjudged 4 £1i*-314- 
in 9E.2. that if theves burn the houſe of Tenant fo2 life, without evil keeping 7*-95-.63.b- 
of lefſees fo2 lives fire, the leſſee ſhall not be punithed therefoze in an Action of 3%; 5, woke 
waffe ; Nota the caſe of fire, xc, | | | 19E.3. Waſte 31- 
A. ſeiſed of land in fee acknowledgeth a Statute Merchant, and infeoffeth 3, 
who lefteth the ſame foz life, the land is extended upon the Statute, B. bzing- 
eth an Action of waſte againft the leſſ&, he may plead this erecution, ec. befoze 
which execution no waſte done, foz the poſſeTion of the land is lawfully taken 
from him by courſe of Law, which he could not withſtand, and if he ſhould be 
puniſhed fo2 waſte, he ſhould have no remedy over. 
Do it is if a man makea leaſe foz years, and put out the leſ&, and make a 
leaſe foz life;the lee enter upon the lefſe fo2 life, and doth waſte, the leſſee foz 
life hall not be puniſhed therefoze foz the cauſe afozeſatd, | | | 
If Tenant in dower be of a Pannoz,and a Coptholder thereof commit waffe, 32zE.;z.Waſter04; 
an Action of waſte liefh againſt Tenant in dower. 
 Ff an infant be Tenant by the curtefie, oz leſſte foz life, o2 years, he ſhall an- Do. & Stud. 
ſwer fo2 the waſte done by a ſfranger, and have his remedy over, though ſome 
be holden the contrary; fo2 in that caſe alſo the lofſe ſhall be upon the wzong 
r. andſoit is in caſe ofa feme covert, foz the pziviledge of infancy and co Temps E.:. 
terture in this caſe ſhall not pzevail againft the wzong and diſheriſon done to "I ws 
him that hath the inheritance, eſpecially when they have their remedy over,and 3 ;-> SE lt 
the eſtate is of their own purchace oz taking; Ando it is if a leaſe be made to 7. ro 6.3.17. 
the husband and wife, and the husband doth waſte and dieth, if the wife agreeth 4: £.3.21.46E. 3: 
to the eſtate, the thall be punithed fo2 the waſte tone by her husband in like. 25.2 H-4-3-2 _ 
manner, as if a ranger had done the waſte, andafter the death of her husband 7 INN = 
he is in from the leſſoz, and if the Action had been bzought againit the husband [#7 5.44426. 
and wife, the Writ ſhould have been quod fecerunt yaſtum, ſo as tt was as well :108.4.18.158.3- 
the waſte of the wife, as of the husband, Waſtc 133. 


| * Temps E.1. 
T Perdra le choſe qui il aver Waſte] That is,thefe four Te W4h* 117-555 

nants befoze- named ſhall loſe the thing which he hath waſted, but it is ever 32. 158.3.Judge- 

rend2ed amittet locum vaſtatum:; : ment 134. 

© * If waſte be committed in a houſe ſparſim in divers ſeveral parts, the whole * 4 oY _oN 

houce hall be recovered, although all be not waſted, Jn ancient time it was 37 14/,e: 

= hotden 
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holden by ſome, that if the hall were waſted, the whole houſe ſhculd be recove- 
red, foz that in thoſe daies the hall was the place of greatcſf refozt,. and uſe, in 
ſo much as the whole houſe was called by.the name of the hall, as Dalchalj, gc, 
but the purview of this Act ts, that he ſhall loſe the thing that he hath wifted, 

4 E.6. Waſte. - Soit is of a wod, if waſte be done ſparſim, though all the wwd be not waſted, 

Br.136. 188.8.1. the whole wood ſhall be recovered : and the reaſon of both theſe caſes was, oz 

that if waſte were done ſparſim in houſes oz weeds, that by the confiruction of 
theſe wozds, the whole ſhould be recovered, foz that otherwiſe the heuſe that 
was foz the habitation of man, oz the wods that ſo many wates were fo2 mans 
neceſſary uſe, could not be enjoyed, neither by him that had the inherifance,no; 
by the Tenant without continual treſpaſſing the one to the other, Er boni ju. 
dicis eſt cauſas licium dirimere ; But if waſte were done in one part of the wad 
that might be conveniently divided from the reſt, that part onely is locus ya- 
ſtatus, and ſhall be recovered. | | 

And ſo it is of bzok medow, if the Tenant plough it up ſparſim (as hath ben 
befoze ſaid.) | 

7 H.z. Waſte141, A Tenant foz life o2 years of a park, vivary, warren, o2 dove-houſle, if he 

non ip Cale peftroy the deer, o2 the fiſhin the vivary o2 ponds, o2 the game in the warren, 

5 R.2, Waſte 97, 92 the doves in the dove-houſe, tt 1s waſte, and he that hath the inheritance 

Temps E.z,Waſte hall recover the park, vivary, warren, oz dove-houſe, and therefoze the mas 

128. kers of this Ac meaning fo include all kind of waſks, uſed this general wozy 

choſe, | 
: ne ſo if is if the Tenant kill ſo many of the der, fiſh, game oz doves, as 
there be not left ſufficient foz ſfoze having regard to the number that were 
there when his effate o2 intereſt was created oz made, this is walte, and ſo it 
was holden, Paſch. x 5 Eliz, in Communi Banco; & fic de finulibus, 
Exile and deſtruction of villains by fallage and oppzeſſion ts waſte, and this 
Act ſaith [perdra le choſg, ] | 


382 Wtes, Et ouſter ceo face gree de treble de ceo que le Waſte 
E.2. . AL x 
- H.3. ibid.1 35. ſerra taxe. ] Concerning colts in this Action ſuffictenf hath been ſpoken c.x. 


98.6.42. 22 H.6. » The Plaintiff hail not recover damages foz any waſte done hanging the 
6 os 4.3 . Writ, and therefoze the Plaintiff may have a Writ of Eſtrepemenc in this 
Waft 113.17 E.2. Afion, Ecficde fimilibus, | 3 4% 
ibid.1r8.15 H.3.  Lefſe fo2 years committeth waſfe, and the years doe erpire, yet ſhall the lel- 
ib.1 30. 2H.6.10. [02 have an Action of waſte foz the treble damages, although he cannot recover 
<a op 0. the place walted,and although the Statute be in the conjunctive, perdra le choſe, 
Folj 3 acre, Ac» & ouſter ceo face gree, &c. foz as there was at the Common Law two fozms 
; .. of Actionsof waſte, yz, inthe tenet, as againſt-Tenant by the curteſte, xc. and 
Regiſt, 72, in the tenuit againft the Gardian after full age,ſo upon this Act the like kinde of 
fo2ms is framed by equal conffrucion, viz. in the tener fo recover the place wa 
ſted, and freble damages, and in the tenuic to recover treble damages only- 
15ut this is tobe underffood when the term erpires by efflurion of fime, as 
in the caſe of a leaſe fo2 years, o2 when the eſtate determines by the Act of God; 
46 E-3-25. - as When ceſti que vie dieth, oz when the effate is ended o2 defeated by the ac and 
w2ong of the Tenant, as when he makes a feoffment in fe&, oz commits any 
19E.2. Waſt 190. other fozfeiture; and the lelfoz enters, yet the leſſo2 ſhall havehis Action of 
$8.6.10.45E-3.9- waſte ; but when the Tenant commits waſte, and after ſurrendzeth to the leſ- 
811.5.3-46:3.32 ſoz his eſtate o2 term, and he in the reverſion agreth thereunto, he ſhall not 
148.6.14.198.6, yave an Action of waſte in the renuic,fo2 he cannot by his own ac alter the fozm 
41,66. 12 H.4.5, and nature of his Action from the tener fo the tenuic,and he cannot plead, Deyant 
3 H.6. Wafte 35. quel ſurrender nul Waſte fair, | FO TS os 
32 4 m_ p __ An Action of waſte ts bzonght againft the leſſee foz years, oz againff Tenant 
Wot 2299 purterme dauter vie,and hanging the Acton the term expires, o2 ce” que vie dieth, 
yet the Writ ſhall not abate,fo2 that an Action of waſte (as hath been ſaid) lieth 
onely fo2 the damages in thoſe caſes, which he ſhall recover in that Action then 
depending, s - 
n 


Cap.y. (locefter. 305 
In an" Action of Wafts againff a leſſee ſoz life foz Waffe yone in th2& acres; 33 E.3. Judges 
the Defendant claimeth fee, whereupon iſſue is joyned,fhe Jury findes againff =<or 255. 
the Defendant that he hath but an eſfate foz life, and enquired farther of the 
-- Waſte,and foundthe Waſte done in one acre onely,the Plaintiffe cannot have 
judgement fo2 the whole land,in reſpec of the fozfeitureand treble damages, foz 
that judgement is not accozding ts this Ad,that is to ſay,of the place waſted, 
and treble damages tn reſpec ofthe place waſfed; wherefoze he had judgement 
aced2ding fo the Statute of one acre and treble damages. = 29 
Upon this bzanch it hath ben received foz a certain rule, that if waſfe be 
committed, and he in the reverſion dieth, that the Actton of waſte fatileth, fo2 
that' the heire cannot recover damages fo2 the waffe done in the life of the aun- 
-ceſfoz, any the waſfe was not done by the diſheritance of the herr, and yet the 
Law voth extend the Action of waſfe favourably as much as with conventencie , 
may-be, left waſte which is hurtfull to the Common wealth ſhould remains un- 9*®.2.Waft. rt6; 
puniſhed; and therefo2e if two coparceners be,and they make a leaſe fo2 life oz ** £: idid. 115; 
yeares,and the leſſee commit walke, and one of them hath iffue and dyeth, and Y. _ Ira 
after the leſſ&e commit walfe againe, albeit tho wait ſhall ſay that both the Bora k B 
waſks-were done fo the diſheritance to the aunt and nece, yet ſhall the Act- 6.c. Kebwey 109. 
on be mainfained; and the judgement ſhall be ſeverall, thongh the Action be 
jopnt, fo2 judgement ſhall be given fo2 them both foz the place walfed, and the 
damages treble foz the waſte done in their own time, and ths aunt ſhall have 
a ſole judgement fo2 the whole damages fo2 the waſte done in the time of her 
ſiſter by ſurvivour, which is a leading caſe; and wozthy of great tion. 


+-Y: Eten Waſte fair en garde.) There is Gardein in Chivalry;and ;G1a6.1.4.c.9,t6. 
Gardein in ſocage:again Garvein in Chivalry istwofold, Gardeth tn droit,and 'Brad1i.4. fol.a8; 
Gardein tn fair of the grant of the King, oz of the Subject ; alſo both theſe are £326 317. 
either Gardeins by right, oz Gardeins by claime and poſſeſſion without right : Bricton 33-34. 
Likewiſe Garvein' in ſocage is fwo-fold, viz. Gardein by right, Whois called . Toe —_ 
_ proprius, and-Gardein by poſſeſſion and clainte, who is catted tutor 9 H.3 ibid.t 36, 
henus, - A" 10 H.z.ibid.142; 
Again all theſe both a p2ohibition of waffe,and an Acionof waffe lie at the 22 H:3 ibiem. 
Common Law, but none of theſe Gardeins ſhall bs charged but foz the volunta- Fong 4 B-2 
. iy 03 permillive walte, and nat fo2 the waſte done bya ſtranger. But if there :68.3 Waltz ioo 
be two Joytenants of a ward, and the one doth waſte, this is the waſte of = zE.3 accoom. gy 
both, fo2 he is no ffranger, 3 E. 3. 18. " = ©, 33 B.z.ibidegg, 
If ſhe Gardein ſuffereth afranger fo cut down timber tres,0; fo p:offrate *? vy - wy £4 
| ktiy of the houfes, anvaccozving to his name of Gardein doth not endeavour to ?;. ; r.x.watte? 
kiop and p2eſerve the inheritance of the Ward in his cuffody and Keeping, noz 97. 1x R:5.ib.g8. | 
fo fozbid and withſfand the w2zong doer, this ſhall be faiten in Lato foz his con- 28 H.6.ibid. 9. 
lent,fo2 in this caſe, Qui non prohiber quod prohibere poteſty affencire.yidetur, | 29H-6.7-3:H.6.7 
And if ſuch waſts and deſtructton be done without the knowlevge of the Gar: ©2559: 
tel, 02 with ſach number as he conlv not withſtand, then onght the Gardein 24SCe2 Teays 
to canſe an Afſiſe to be bzought againft ſuch wzong doers by the heire; wherein Ze" ae ras 
he ſhall recover the freehold and damages foz ſuch wzong and difheriſon: 2onote 60. 6-46: - 
adivetſity between the infereft of a Gardein created by Law, fu2 there inan Witte 16. 
Aſſiſe- the heire ſhall recover damages, but otherwiſe it is in the caſt of a leaſe cRegiſt. 72. 
ſo; DR which is pd rp own Act, ns) ON OOO ES. GRE 4 hog wg | 
*The Gardein doth wafe and after atſigneth over his intereff,an Action of {Fed tf: 
waſte lieth againft the graunto2 in the ener, ad. $8 —_—— Waſte 
© Note that the Acton of waſte againft the Gardetn is generall,Fecic yaſtum, 117. Temps E.1, 
&, de terris, &c, quas haber vel habuir in cuftodia de hzreditare przdia”, which ib. 127.5ce Mich. 


7 E. 1.in commu=- 


wait doth extendas well tothe Gardein in ſocage as in chivalry. Spams 
7 *Perdra lagard,8 rendra al heire les damages del Waſte.) i*iiunory 


$E.x ibid:Roty 24 


90 as if the heire bzing his Acion of waſte within age, the judgement by this North L | 
g North Lovets. 

Act is, that he ſhall loſe the whole wardſhip, not lacum yaſtatum onely, ———_— 

: Re be ee 


and 
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and ye&ld to the heire ſingle damages,'if the wardſhip be not ſuffictent tg 
ſatiſfie the damages ; ſ& befoze what the judgement was af the Commmn 
Law. 

45ut then if may be bemanded, What if the Gardein commit UWafte,and the 
heire did not oz perhaps could not bzing an Action of Wake,being done ſo neare 
is full age oz having no notice thereof, what remedy hath the heire aſter 
bs full age, foz the Gardein cannot loſe the wardſhip,foz his eſtate is ended,any 
E. 3. Waſte 3. it ſeemeth by the lefter of the Law that he muff bzing his Acen upon 
+ eaghinn ;, -this Dtatute within age, foz the wozds be | Perdra 1a gard.} To this it 
43 E.3.88. is anſwered that the heire at his full age ſhall hate an Adton cf Weſfe, 
Regiſt.72.F.N.B and recover treble damages by this Aa, foz the wardſhip cannot be left, and 
59. e. & 60% the .wzong and diſheriſon done to the heire ought to be fully recompenced, and 
—-oram Nepe Pi the Dtatute hath annexed treble damiges to the Action of Walſfe,as if it were 
lacira apud Dub-. enacted by Parliament, that an Action of We.ſte ſhenldlie againſt Tenant in 
Ln-Corm Jo-, tails apres poſſeſl. therein treble damages ſhould be-recoteredas incident oz 
banne, Juſtic.Hi> gnnered by this Law to the Action of Weſte. | 
bern, Paſth.zoE-1 Andy Whereſoever the Common Law gave ſingle damages againſt any, this 
Brae.4.50.316- Ac doth give treble, unleſe there be any ſpecial pzotiſion made by this Ag, 
100e9Þ00. © Alfoinan Acion of Waſte the Jurozs ſhall hate the view of the place waſted, 
Ec. a9 an incident£ to the Aaion of Waſte, fo2 in the Adicn at the Common 
Law the Jurozs ſhould have had the view. - | 
EY © The Law appointeth not of what value the Waſte ſhall be, neither .in the 
je pat +4114, caſe of the four Tenants firſt befoze mentioned, noz in the caſe of the Gardein, 
3 128E.: Who is fo loſe all foz Waſte done in any part. Yerein the rule of Bra&on is 
Waſt 111. 34 E.3 Kd, Vaſtum erit injurioſum, nifi vaſtum tta.modicum fuerit, propter quod non fit 
ib.146.1% H :4.3*+ inquifitio. faciend*, and de minimis non curat lex; fo2 UWafte done to the value 
E,N.B.60.P. * of xy.d. ( which now is b. s, ) the Gardein cf the whole wardſhip. 
.-. _ FIfafeme Signiazelſe fake husband,the Tenant holding by Knights ſervice 
T1. Com. in dieth, his heire within age, the husband doth weſte and dieth, the Action of 
. Stowels Caſc. waſte lieth againff the wife, So if an infant be Gardein in Chivalry, and doth 
| 68  baffe, an Acton of wafte lieth againſt him, fo2 he is within the letter and 
- meaning of this Law made againff waſte and deſtrugion, 


26.65... © Silke gard' perdue ne ſuffift a la value des damage, - 


Eſc Perens 7; avant le agec demeſme le gard +] S& a notable Recozd upon this 
cots Caſe, : byanch in the ſame peare that this Statute was made. | 
r #1 - A. hath the wardſhip of 1Blackacre and the heire of B, and whiteacre and 
the heire of C. per cauſe de gard, A. doth waſte in Blackacre, he ſhall loſe but 
Wlackacre, foz that waſte is done onely to the diſheriſen of that heire ; and fo 
_ if is if he doth waſke in whiteacre, he ſhall onely loſe that acre foz the waſte 
| : done there fo the diſheriſon of that heire. 
x1 H.4.-7522E.4 At theCommon Law in caſe of Tenant by the Curteſte,Tenant in Dower 
10..15 H.7.4-. gz Gardein, the heire ec. might have entred into the houſes andlands to ſe if 
2 0900 waſte were done, to the end that if he found any waſte done, he might bzing 
- Eo" | his Action, and to that end might the hetire oz he in reverſion ſend anyotherto 
that infent;now this Ac giving an Aden of waſte againſt Tenant foz life, and 
Tenant foz years, doth impliedly give authozity tohim in the reverſion either 
by himſelf, oz by another to enter info the houſes oz lands ſo letten foz life 02 
years, to ſe if any waſte be done, Quia quando lex aliquid concedir, concedere vi- 
_ detur & id,per quod devenitur ad 111ud, and therefoze he in the reverſion may law- 
fully enter fo ſe if any waſte be done, whereupon he may groundan Action upon 
ys | this Statute. 
23 H.6.25, An Action of waſte lieth nof upon this Act in the Court of ancient demeſne, 
7 H.6.35. 8 H.6. becauſe that Court fails of the incidents to an Action of waſte. viz. toaward a 
35 32 4 _ wiit to the Sheriffe to enquire of the waſte, ec. 
38 > Aka 3% If a Tenant foz life o2 years commit waſte, ſo as he in the reverſion is = 
| tituled 


42 E,3-23» 


- Cap.6. G locefter. 307 
tituled fo his action of Waſte, yet if the Tenant repaire the ſame befo2e any 
Acton b2ought, he in the reverſion cannot have an Action of waſfe, but the 
Tenant mult plead if ſpectally : But if the Tenant doth repaire it after the 
Writ bzought, and befoze he hath day to plead, he cannot plead it in barre of 
: Upon the conſtruction ofthis Ac, whether in this mirt Action the place wa- 
fed is the pzincipall,o2 the damages,ſome queſtion hath been made,and in vivers 
reſpects the one 1s moze pzincipall then the other, foz in reſpec of the antiquity _ | 
againſt Tenant in Dower,and the Tenant by the Curfeſte, the damages are 4? T3094 $E3« 
the. pzincipall,as hath ben befoze ſhewed ; and therefoze they thatl be ſometime *7* 73 +#5< 
p2eferred, viz, the Plainfiffe fo have execution of the damages befoze the place . 
waſted. 35ut in reſpect of the qualify.the realty is ever p:eferred befoze the per- 
ſonalty,and therefoze in waſte, if the Defendant confeffe the Action,thePlatn+  _ 
tiffe may have judgement of the land, and releaſe his d/mages, which pzoveth 3? - = 
the realty fo be pzincipall, and an accozd tis noplea in an Aston of waſte” ,,.per Finchd, ” 
in the tener, foz Omne majus dignum trahitadſe minus, -.. ... .. * - 11H.7.13.13H,7, 
And in an Action of waſte there ſhall be ſummons, and ſeverance, foz the 20 Lib. 6. fo. 43. 
Writ is ad exhzredationem, and the Action of waſte is a pleareall : Jn an 4+ Þl<s caſe. 
Aiction of waſte bzought by two in the cenuit, a releaſe of the one is a barre to pong 1 oi 
both, but otherwiſe it is in the cener, foz there it barreth but himſelf, 30 11,6.barre 39. 
. Thus have we endeavouredfo expound this excellent Law enacedpro bono 
publico, fo2 pzeſervation of buildings foz the habitation of mankinde, and of 
wods and timber, ſomefime one of the beautifull, and pzofitable oznaments of 
England,and generally againff all waſte and deſtruction by particular Tenants, 
which Law being very penall, and thoztly and artificially penned, hath ben 
with great wiſedome and judgement erpounded tn our Books, and may be a 
light to many other like caſes. Vide Magna Charca cap. 4. Marlebridge cap. 3. 
W. 1. cap. 21, W. 2.cap.14, 21, 20E,1. Vet. Magna Charta 124. 28 E.1, ca.18. 
See the firſt part of the Inſtitutes ſeR. 67,712 380,381, 3821492,570,57 3»57435 TT» 
585,586,666,667,668,674,675. h | 4s, 


—————_ 


CAT FE 


TN Urview eſt enſement, que {1 home mourge, & eit plu- 
FL ſors heires, dont luneſt fits ou file, frere ou ſoer, ne- 
phew ou niece, & les auter ſont en pluis longe degree, 
touts les heires deſormes eyent recoverie per brief de Mort- 
daunceſter. 


Jt appeareth by our ancient Authozs that this Act is made in affir- BraQ.l.4. fo. 254 
mance of the Common Law, foz Bratton ſaith, Cum fir Aſfiſa morrtis ON _ 
antecefſoris eonjungenda cum conſanguinitate, non. erit poſt recurrendum ad xjca lit. _ 
Przcipe de conſanguinirate, ſed ad Affiſam mortis, quia perſona quzpropinquior | 
eſt, & facit Aſſiiam, & trahit ad ſe perſonam & oradum remotiorem , ut 
bi potius procedat Affiſa, quam Prcipe, quia illud quodeſt majus remorum non 
taht ad ſe quod eſt majus jun&um ; ſed*e contrario in omni caſa, & bene 
poterit quzhbet iſtarum conjungi cum alia aRione, quia quzlibet loquitur de 
ſeifina ejus quam habuit die quo obiit, quod non eſt in brevi -de ReQo, & quz- 
libet de pofſefſione & non de proprictate, | 

20 as it appeareth by BraRon that the aboveſaid rule dofh not hold 
onely in caſe of Mordaunceſter, but in the Writ of Atel and Beſaiel, "___ 

| Rr 2 allo 
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Gloceſter. Cap.6. 


TempsE.1.joyn- alſo a p2wfe of the Common Law, foz this Act nameth the Aſſiſe of Mordannc* 


cly, and his opinton'is appzoved by our Books. HY 
$- Alſo this Act ertents fo ing ſeiſed after the Statute, and yet like joyning 
ſh;1l be in the Writ sf Mordaung', Aiel and Beſatel of dytng ſeiled afoze the 
Statute, which is another p2wfe of the Common Law. And the ſame Law it 
is in a Formedon in the Deſcender, andin Writs of Entry ſur diſſeifin fo the 
common aunceſtoz, and in a Sur cui in Vira, Writs of Entry In caſu proviſo,Con. 
fimili caſu ad communem legem, and the like, the Aunt and the Nece ſhall joyne 
at the Common Law. | 
' To know what the Common Law was befoze the making of any Statute, 
(whereby it may be known whether the Ac be infroducozy of a new Law, oz af/ 
firmatozy of the old) is the very lock and key fo ſet open the windows of the 


- Statute, as partly appeareth by that which hath been ſatd, and particularly in 
--- the expoſition of this Act ſhall appeare. 


q S1 home mour ge. ] Vereby it appeareth that one right mull de- 
ſcend from one aunceſfto2, oz clſe the caſe is not within this Law. 

If two copartners die ſciſed, and a fſkranger abate, the Aunt and the Neece 
ſhall not joynein a wzit of Mordaunc', but have ſeverall waits, theone a Mor- 
daunc, and the other a wait of Aicl. | | 

Jn like manner if two coparceners be diſſetſed, the one hath iNſue and die, the 
Aunt and the Nece ſhall not joyne, fo they have not one right, but ſeverall, 
and therefoze they muſt have ſeverall Actions, but when they have recovered! 
they ſhall hold in coparcenary. 


© Pluſors heres.) Divers heires either in Gavelkinde by the cu, 
ſtome, o2 heires females coparceners by the Common Law,foz this Act extends 
to both of them. | 


T Dont lun eſt fits ou file, &c.) wy this it appeares that this 
Act extends as well to heires by the cuſtome, as by the Common Law, 

The Aunt and the Nece bzing a Wait of Mordaunc' of the dying ſeiſed of 
the Father, the Aunt is ſummoned and ſevered, yct the Neece ſhall pzoceedand 
recover the moity (although the alone could never have a wzit of Mordaunc' of 
the dying ſeiſed of the G2andfather ) becauſe the wzit was rightly and duly com- 
menced,and when the Neece hath recovered, the Aunt may enter, x enjoy that 
moity with her ; foz the rule of the Law is, that in all caſes when coparceners, 
oz Jointenants may joyn in Action,and have one and the ſame remedy, there if 
one be ſummoned and ſevered,and the other ſueth fozth and recovers the moity, 
the other may enter with her ; but when they are d2tven to ſeverall Actions,o; 
where their remedies are not equal, there if one recover o2 continue the one moi 
fy, the other cannot enter with her, and yet when both have recovered they 

-thall be coparceners again. | 


T Frere ou ſoer, nephew ou nicce.} were is implied the Un 


cle and Aunt being relatives, and then here be all the perſons that may have 
an Aſſiſe of Mordaunc'.and ſo there be one that may have an Aſiſe of Mordaun) 
it maketh no matter how remote the other is. 


T Deſor mes, | Soas this Law ertends to the future, and not to the 


time pat, and yef being made in affirmance of the Common 4 aw, the ſame 
Law that gutdeth in futuro, ruleth alſoin prxterito, buy 


T Eyentrecoverie per briefe de Mordaunc'.] There wo:ds 


are gener«ll,but they have a lpecial intendment, fo2 as to the damages,the Aunt 
alcne ſhall recover damages untill the death of her husband,and both of them da- 
mages from the death of her ſiſter, andſo it is in the wait of Aicl,and Beſaie!, 
and 


Cap.7- (7 loceſter. 
3nd all this is acco2ding 'to the courſe of the Common Law befo2e the ma- 
king of this Act ſee the expoſition upon the ficft Chapter of this Parliament, 


—— OC _——— 
IEEE I—m—— 


CAP: FIL 


Cuſtumier de. 


'Nſement fi feme vende ou done en fee, ou a terme de Ngmaps. 
vie tenement que el tient en dower : Eſtablie eft, que #138. 

le heire, ou auter, a que la terre devercit reverter apres le 

deceaſe la feme, eit maintenant ſon recoverie per briefe Den- 

tre, fairde ceoen la Chauncerie. 


The miſchief befoze the making of this Statute was not,where a gift oz feoffe- <5 . 
ment was made in fe,o2 fo2 terms of life by Tenant in Dower, foz in that caſe x;.g pre of $5 
he in the reverfion might enter foz the fozfeiture,and avoid the effate ; But the 1ngic.c8.483; 
miſchief was, that when the feoffee,o2 any other died ſeiſed,whereby the entry of 
him in the reverſion was taken away,he in the reverſion could have no wait of 
entry ad communem legem untill after the deceaſe of Tenant in Dower, and 
then the warranty contained in her Ded (as in thoſe dayes all Deeds of feoffe- 
ment foz the moſt part compzehended warranty,and ſpecially when ſhe intended 
to barre her heire that had the reverſion) barred him in the reverſion,if he were 
.her heire,as commonly he was,and foz the remedy of this miſchieke this Statute 
gave the w2it of Entry in caſu proviſo tn the life time of Tenant in dower,which 
(s implied by this wozd [maintenanc,g&c, ]The purview of this A Flera rendzeth Fletali. 5.ca. 34. 
thus, Eft autem quoddam breve proyiſum de ingreflu, per quod habens ftatum, 
recuperabit dotem alienatam per formam ſtatuti, quod rale eft ; fi multer altener do- 
tem ſuam in faxdo, vel ad terminum virz donatoris, heres yel alius ad quem ſpear 
reverſio, tatim ipſo fato habeat aRtionem petendi dotem ilam in dominico, 


. # 

T Fenv',&c. que tient en dower.] The Tenant by the curte- 
fe,o2 the leſſee foz life 1s not within the caſe of this Stztute,but he in the rever- 
ſion upon their alienation ſhall have a wzit of Entry in confinuli caſu by thaf | 
excellent Statute of W. 2. cap, 24. quotieſcunque evenerit in cancellaria, quod in 2AM. 37.29 AL 
uno caſu reperitur breye, & in confimili caſu cadente fimiltindigente remedio, &c, big a,” $. 
concordent clerici de cancellaria in breyi faciendo, as we ſhall ſhew moze at large 5 Hy wn 
when we come fo that Statute. 13,14. 38 H.6, A 

Tenant in Dower taketh husband,the husband aliens in fe, he in the rever. zo. 14 H.4.28. 

ſon during the husbands life may enter foz2 the fozfeiture, but he cannot have a 
wiit of Entry in caſu proviſo, fo2 the husband hath nothing but during the co- ,,,-, 
berfure, in the right of the wife, and our Ac ſaith Fem' que tient en dower vend* Ng 
ou done,ſo as the altenation of the husband is not within the caſe ofthe Statute, 
and ſo if is in conſimili caſu when Tenant foz life take huſband and he alien, 


© Doneen feeou terme devie.) at this time all eſtates of 
inheritance were fe-ſtmple, and here (foz term of life )is intended of a ſtate foz 
the terme of the life of a ſtranger,and not foz the life of the Tenant in Dower 
her ſelf, fo2 ſuch an eſfate w2onght no w2ong. 

_ The wozds of the wait grounded upon this Statute are generall, Er que poſt 
dimiffionem fa&tam ad prafatum B, revyerti deber, without erpzeſſing any eſtate, See the firlt pare 
and doth count that the Tenant in Dower didalien in fe,and the Tenant ſaith 2 Joſs 
that the Tenant in Dower did not alien in manner and fozme.xc.if it be found x.» ov" 
that the Tenant in Dower didalien in fe taile,oz foz life,the Demandant ſhall Bra&.fol.333. 

| recover, 


z10 


Flera ubi ſupra. 
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thirſts caſe. 


Bra. 1.4.fo. 224. 


Flera ubi ſupra. 


16 E,3. bre. 661. 


(Gloceſter. Cap.8. 
recover as it appeareth by Liccleron, fo2 ancient fozms of Writs gz Counts 
cannot be altered. : 


T A queleterredeveroit reverter.)] 3 a man haththe reverſ 
on in fee, in taile,oz foz life,cither upon his own gift oz leaſe,'oz by aſſignafion, 
he ſhall have a wait of Entry upon this Statute (and in like caſe a confimili 
caſu) fo the wozds of this Act are general (fo whom the land ought to revert) 
and the wozds of the Writ grounded upon this Statute are, Quam 
clamat efſe jus & h#reditatem ſuam, but yet an effate fo2 life, as hath been ſaid, 
is within this @tatute. And this: Act pzoviding againft the altenation of Te- 
nant in Dower, ſpeaketh onely of him in the reverſion, becauſe there can be 
no remainder limited upon her effate, otherwiſeit is of the writ of Confimili 
caſn, as we ſhall ſhew when we come to the Statute of W.2.cap.24; | 

And this Ac ſpeaketh onely of land which lieth in livery, fo2 the feoffment 
o2 eſtate fo2 life made by Tenant in Dower deveſteth the reverfion,otherwiſe 
it is of rents, and other things that lie in graunt, | 


yl Eyt maintenant.) That is pzeſently after the alienation made in 
the life of Tenant in Dower, which wait he could not have, as hath ben ſaid, 
at the Common Law in the life of Zenant in Dower, | 


T Son recovery per briefe Dentre.] wmhis wzit of Entry 
goeth by the name ofa wit of Entry in caſu proviſo, ſo called, becauſe it hath 
the wozds of the Writ of Entry, ad communem legem (mentioned by Bra&on) | 
with this addition, by fo2ce of this Act, Er que poſt dimifſionem per ipſum C, 
(viz, tenentem in dotem) przfato D. contra formam ſtatuti de Gloc', de commu- 
ni concilio Regni noſtri inde proyifi ad prefatum B, reyerti deber per formam 
ejuſdem ftatuti ut dicit, and of theſe wozds, inde proviſo, it taketh his name 
the wait of Entry in caſu proviſo, and by theſe wozds this wzit differeth fro 
the wait of Entry ad communem legem, becauſe this wait lieth during the life 
of Tenant in Dower by the reference it hath fo this Ac, which giveth t 
Wait maintenant, &c. as hath been ſaid, | | 

ut the wait of Entry ad communem legem lieth not during the life of 
Tenant in Dower, and the wzit of Entry #ad commnem legem doth not 


- make mention of the death of the Wenant foz2 ſife, but that mult be erp:eſſed in 


the Count. 


CAP. VTTIT. 


|" m/roa eft enſement, queles viſconts pled' en counties 
les plees de treſpas, auxy come ils ſoilent eſftre pledes, 
Et que nul neit deſormes briefes de treſpaſſe deyant Jufti- 
ces, fil neaffirme per foy, que les biens emportes vailent 
40.8. al meins. Er 1] fe pleint de batery atfirme per foy 
que {a pleint eſt veritable. Des plaies, & des maihemes, eit 
home briefe ſicome home ſoleit aver. Er graunt eſt, que 
les defend' puiſſent faire attorneies en tiel plees, ou appell 
ne gift mie, iſsint que fils ſoient attaints dy treſþas en lour 
abſence, ſoit maund'al viſc,queils ſojent priſes, & cient adon- 

| ques 


Cap.s. . Ghloceſter. 


ques la pein. que ils averont ils uſſent eſtre preſents quant 
le judgement fuit rendus. Er {1 les pleinti es delormes en 
riel treſpas ſe facent cſſoine apres la primer apparans, ſoit 
jour done jeſques a la venue des Juſtices errants, & les 
def. en dementires foient en peace en tielx plees, & en an- 
ters plees, ou attachments, & deftre giſent. Si ledefend” ſe 


face eſſoine del ſervice le Roy, & ne port ſon garrant au 
jour que done luy eſt per ſon eſſoine: eftablie eſt que il ren- 
dra alplaintife les damages de la tournede xx.s. oudepluis, 
ſolonque le diſcretion des Juſtices, & jademains ſoit enle 


.greve mercy le Roy. 


This Att is divided info two bzanches. 
The firlt b2anch is in affirmance of the Common Law. | 
The ſecond bzanch concerning the Afidavic, thts is new and made in favonr 
' of the County Courf, but experience taught that this courſe was ſo full of dan- 
ger and trouble, that it was fozbozn, and the Defendant left to take ſuch ercep- 
.tions as the Common Law gave him, 


T En Counie Courts.) This is put fo; an erample, foz the Bun- 
dzed Court, andthe Court 35aron being no Courts of Recozd are alſo within 
this Law. 


T Briefes de treſpas devant Juſtices.]} wyits of Treſpaſteare 


the Treſpaſe beyi ge armis,where the King upon the conviction of the Defen- 
dant ſhiil have a fine, there the Sheriffe in his County cannot hold plea of if, 
fo2 no Court can aſſelſe a fine but a Court of Rscozd,becauſe a Capias fo take 
the body is incident to.it: fo2 it ts a Rule in Law, Quod placica de tranſgrefſione 
contra pacem Regis in Regno Angliz vi & armis fact han legem & cone 
ſuerudinem Angliz fine brevi Regis placitari non debent, 

| Neither th4ll he hold plea of Treſpaſſe foz taking away of Charters concer- 
ning inherifance oz fr&e-hold,foz it is a Baxime in Law Quod placita concernent* 
Chart”, ſeu ſcript? liberum tenementum tangentia in aliquibus Curiis quz recor- 
dum non habent ſecundum legem 8& conſuerudinem Regni Angliz fine breyi 
Reois placitari non debent, | 


T Vaillent 40.s. al meyns.] #oz as the inferiour Courts which 
are .nof of Reco2d regularly cannot hold plea of debt, xc. 82 damages, buf under 
405, ſo the ſupertour Courts that are of Recozd cannot hsld plea of debf xc. oz 
damages regularly, unleſſe the ſumme amount fo 40, s, oz above. Now the 
ounce of filver was at the time of making of this Act but 20. d. and now it is 
above thatce ſo much ; foz the wiſedome of the Common Law was, that men 
ſhould not be troubled foz2 ſuits of ſmall value in the Kings Courts, but that they 
ſhould be heard and determined in the Country with ſmall charge,and little oz 
no travell oz loſſe of fime,foz it was then accounted againſt the dignity and in- 
Tifution of thoſe high Courts, to hold plea of ſmall oz trifling cauſes, Ne digni- 
tas Curlarum illarum vileſceret & ne materiam ſuperaret opus ; otherwiſe the Law 
that was inſfituted fo2 the quiet of man, andfoz his defence, might be abuſed 
fo his charge, veration and offence. 


3tt 


'* Regiſt fol121; 
here put but foz an example,foz Debt, Detinue,Covenant and the like: 1Butf if yp 


Regiſt. xt; 
F.N.Bu47. 


Repiſt.r1. 
F.N.B:47. 


* Pow as the ſuperiour Courts ought not to incroach upon the inferfour,ſo the regit. 146. 


inferiour Courts ought not to defraud the ſuperiour Courts of thoſs _— phat FN. B.46; 
: ong 


belong fo them. Fo2.example,if in the County Courts; other inferiour Courts, 
they hatl ditive a debt of rx.1.into ſeverall pleints under 40-5. in tyis caſe the 
'Pefennant may pleab the ſane to the juriſdiction of the Tourt,oz may hate a pze- 
Paſch 208..3.Co- ÞiNition to ffap that iudirec ſuit,faz as an ancient Recozd ſaith,Centra jus com- 
ram Rege, Rot. mune eſt, petere integrum debitum excedens ſurmam 40.5, per diverſas querelas, 
164. Cf per parceltas, ſalteet 3 9.5, 11d. ob.q : ” ; 
| A;he Parime'sf the Common LaW 1s, Quod placita de carallis, debitis,&c,quz 
195 01uy 4O. $ attingunt, vel cam exccdunt, ſecundum legem & conſnerudinem An- 
Brit.ca.z8.fo.61, *'$1iX fine bled Regis placitari non debent, Es - : 
:; And theſe wozds fine brevi Regis are materiall kyo2vs, foz by the Kings weit 
_ | te riffe in the County Court may hold plea of goods,debfs,xc.above the va- 
2 H.6.54,55- L Tite bf 20, 8. any by fozte ofthe Kings Writ of. Jofticies, he may hold plea of an 
$$0.7354.  Dhdigationof what fume ſoever,fos examplecf r000. marks,the which Writ 
Fleral.2.c.5s. 4s __ of a Comnilſion to the Dheriffe to hold plea of debt above 40.5. the 
Brac.l.3.f0.105. b. Wozds of Which UUrit are, Rex Vicecom' ſalurcm : Pracipimus nbi quod Juſticies 
F.N.B, here als a quod jute & fine dilatione reddat B. mille marcas, quas c1 deber, ut dicit, &e, ne 
_ amplius inde clamorem audiamus pro defectu Juiticiz. Wy fozce of which Writ 
he may hold plea of the ſame, © the p2oces therem 1s attachment by his gads,xc, 
but no Capias,and although the power of the Court by this watt is in this parti- 
cular inlarged.and the wozds of the Writ to the Sheriffe are, Quod Juſticies,&c. 
pet is not the juriſdiction of the Court as concerning the judicature thereof, 
.attered,fo2 thoſe wo2ds of the Writ do not,noz can make the Sheriffe Judge of | 
that Court in that particular caſe,foz that were fo alter the juriſdiction + judica- 
fure of the Court,whereof by the Common Law the ſuitozs be Judges, which 
cannot be altered but by At of Parliament : Lhe Plairtiffe may remove this 
plea withant cauſe Hewed,but the Defendant cannot witheut ſhewing of cauſe, 
Bra®.ubi ſupra, Alſo by fozce of C—_ to the Sheriffe,he may hold plea of a ZTreſpaſſe Vi 


Brit, ubi ſupra @ 2rmmis, Vide Reviſter & F. N, B. divers fozms of Writs of Juſticies in many 
$E.4.5.14H.8.15 | . > % 


E.N.3.86. bc.d, AA, Es, Gs A 
E Sp36a9e. -* _ The Sherife may allo hotd plea in a replevin of geds and chattells above the 
þ$ | 


2.2.119,123> Uaine of 403.19; if it be by Writ the wozds of the Writ, be, Rex Vicecom, &e, 
325,128,132135 Pracipimus abi quod- juſic & fine dilatione replegiart facias B, ayeria ſua, 92 bona 
: po 394148,161 a carella ſua,quz D.cepit & injuſte detiner, ur dicity &c, ne amplius indeclamorem 
TR42353-232  andinmus pro defeRu Juſtiaxr, By lozce of which Writ, which is in natureef 

a Commiſſion, the SheriTe may deliver the beaſts, oz gods and chattells of 
what value ſoever, Andifthe Replevin be by pleint in the County Court, the 
Sherife by the ®tatute of Maricbridsc may hold plea of what value ſoever. 
- -Thelike Writs ia the nature of a Commilſion directed to the @heriffes are 
the Admeaſuremeunt of paſture,Recaption, Nacivo habendo, and many others. 
The ſaid wazds, Vaillent 40.5. al meins, habe received this conffruction, thef 
; the ſame mult ſo appear fo be of valge in the Plainfiffes count,foz it is not ſuf- 
« 1» og 61. ficient that it appeares by verdic that the ſumm is under 40.s. Foz erample,if 
« GS the Plaintiffe count in TreſpalCe,Debt,Detinne,Covenanf, ec-to the damage 
of 40-6, and the Jury find the damages ander 40.8.yet the Plaintife ſhall have 
no judgement,alboit in truth the canſe de jure belonged to the infericur Conrts, 
This ſhall fuice lo2 the erpolition of this bzanch of our Act the reſidue tall 
be referred to the treatiſe concermag the guriſdiction of Courts wherennts this 
matter p2operiy belongeth. : 
q Desplayes & des mayhems eyt home briefe ficome home 


ſoiloit aver.) This is the third bzanch of this Act, and hereby it appearcth 
that the County Court hath no juriſdicton, to hold plea De plagis & mathemiis, 
of iownds & nathems,but thoſe pleas null be deferminedin the Kings higher 
Courts,but of hatlorp(Withont wounding oz matheming)this Act pzoveth that 
the County Court hath juriſdiction, 

What lu Lawis adjudgeda matheme, and whereof the wozd is derived, you 
Hall readinthe firlt part of the Inflicutes, ScR, 194. 


+3 


FE 


C Et 


Cap.s. ( loceſter. 313 
{ Ecgraunteſt, que les defend' puiſlent faire attornies en 
ils plees, ou lappeale ne gift, &c.] we befoze W, x. cap. 41, Mer. 


ron Cap, 10. W.2,cap. 
—_ have thorght that this clauſe concerning making of Attozneys is ies 
generatl,and exrtendeth to all Actions reall and perſonal, but it ſcemeth tobe par- £7,553 7, oo 
ticular, foz in ancient manuſcripts the fozmer bzanch, viz. des playes & des ces in Eyre, 
mayhems, &c. is a diffina Chapter by it ſelf, and this bzanch ts parcel of that 
Chapter, ſoas theſe wozds, en tiels pleas, ſuch pleas mull be referred fo pleas of ; 1.,.. 
treſpaſſe, battery, wounding,and mayheming,unleſſe it be in an appeal of may- | 
heme, Which being felonice mathemayit, the Defendant ſhould not make an Af- 3 H.7: cap-1. 
to:ney no moze then he could af the Common Law ; and the wozds ſubſequent 
(ifiat que fil ſoienc arraint de treſpaſle en lour abſence ) pzove that this lyanch is 
not generall, but referred fo the clauſe nert pzecedent : and note that neither 
the Plaintiffe noz Defendant at the Common Law could make an Attourney 49 AL 17.408-3- 
in any appeal untill trtall, acquital, judgement, xc. = 11 B.4.11, 
But if may be objected, that againft this expoſition the bwke in 2x H, 7. is, . _s - s 
Que home ferra Attorney in appeale de maiheme, quod yide de common courſe a 
16 H.7.in Caworths Caſe; Which Caſe is incerfainly repozted, foz it appeareth 
not whether it be meant ofthe Plaintiffe oz Defendant ; but of the Defendant x... acourney 
it cannot be intended, fo2 that ſhould be againft our Books, the true inferpze- 93. 2 R.z.r3. 
ters of this Act, Andof the Plaintiffe (it ſeemeth it was intended) he cannot 6H.7.1.F.N.B, 
.be by Attourney, and that was Caworths Caſe mentioned in the Kepozt of **2*7- Ver, N.B, 
21 H.7, the Kecozd whereof being found out;is againft the repozt thereof; which. '7** 
very point came in queſtion in niy time in the Kings Bench in an appeale of 
mayheme bzought by Hudſon againft Marwood, the Plaintiffe appeared by 
Attourney, and declared again\f the Defendant, the Defendant pzayed 
that the Plaintiffe might be demanded, fo2 that he could nof appeare by 
Attourney, and if the Plaintiffe appeared not, that he might be nonſuited 
againſt which the Conncell of the Plaintiffe objected, that the Plainfiffe in an 
appeale of mayheme might appear by Attfourney, fo2 that it might be, that he 
was ſo wounded as he could not appeare, and fo2 anthozity cifed the ſaid boke 
in 21 H.7. wherennto anſwer was made by the Councell of the Defendant,and 
reſolved by the whole Court,that the Plaintiffe could not appeare by Attourney, 
{oz the Defendant may demand oyer of the mayheme,#c. which ſhall be peremp- 
—_ ” 1 being a triall of the mayheme, which is a fryall which the Law 
it im, 
And albeit it may be hard and difficult in ſome parficular caſe in reſpec of 
the grievouſneſſe of the mayheme foz the Plaintiffe fo appear in perſon as it = 
was in 16 H.7, where the mayheme was hainous and hozrible, the leggs of the - 
Plainfiffe being bzoken over a thzeſhold, yet that muſt not change the Law,noz 
take from the Defendant his juſt defence and friall, fo2 ſa upon the like ſur- 
miſe the Defendant might be barred thereof in all caſes. 
And Sir Chrittopher Wray Chief Juſtice ſaid thaf the Recozd of Caworths 
caſe had ben ſ&n, and that the Recozd thereof was againff the Repozf, and 
thereupon'the Plaintiffe was called, and by the rule of the Court was non-ſuif, 
and J was of councell in this caſe, which J have the rather repozted the moze 
at large , foz that no man ſhould bee deceived by the ſaid Repozf of 


21H, 7, 


T Soit maund al Vilſc que ils ſont priſes.] This is the 
fourth bzanch of this Act. 

Albeit this Statnte ſpeaketh onely of the execution of the body, yet might he 
have had at the making of this Act a Fiert fac' : And afterwards by the Statute 
of W. 2. cap. 45. he may have an Eleeic, foz this bzanch being in the affirma- 
tte doth not reſtrain the Plaintiff totake any other remedy. | 
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4 E.2.Eſſoine 79. 
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2:9 E.z.13, 36. 


29 E.3.36. 
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* Hil.16 E.1-in 
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* Hil.16,E.1 ubi 
ſupra 20, $. in 
ARion de Waſte 
vers Tenant 

pur vie. 


(loceſter. Cap. 9. 
q Si les Plaintifes deſormes en tiel tre{pas,&c. le facent ef. 


ſoine,&c.ſoit jour done tang; al venu des Juſtices errants, &c.,} 

Zhtis is the fift bzanch of this Aa,and is to be intendedof an eſſoine de ſervice 
le Roy, «nd extendeth ts Actiens cf Treſpaſe,andnet Aotons of Debt, Teach, 
ing commen eſſoines, which were uſcd foz delay onely, fozmer p2otifions hay 
been made. By matter ſubſequent this bzanch is become ef no uſe,foz ſing the 
zuthozity of Juſffices in Eyze is ceaſed, when the Plaintiffe ts eſſoined of the 
ſervice of the King, the Court cannot give day befoze the Juffices in Eyze, ang 
therefoze it remaineth, as it was befoze the making ofthis Ac, | 

Note that when the Demandant o2 Plaintiffe 1s efſotncd de ſervice le Roy,any 
at the day bzings not in his warrant,this ſhall be adjudged anon-ſutf, 


C En tiels pleas & en auters pleas,ou attachments & diſtres 


giſont,] Mhat is fo ſay, in perſonall Actions, where the pzoceſſe is by attach; 
ment and diſtreſſe. This is the ſixt bzanch of this Ac. 


q Eſfoinedelervice leRoy.] Herein the delay is great, vi. fo; 
a year and a day, therefoze he that calf the elſoine mult appeare in perſon in 
Court, to the end he may be ſwoz2ne,txc. and that day may be given to bzing in 
the warrant foz the eſſoine. 


C Ftne port ſon garrant. ] A Warrant under the p2ivy ſeal is 
not ſafficienf, but it muſt be by Writ under the- Deal direced to the Jn- 
ſlices ; alſo the warrant muſt teſfifte that he is in the Kings ſervice,xc. which 
commonly is upon certificate made to the Lozd Chanceloz by the Captain of 
the Yoſt under whom he ſerves. 


- Andthts 1s the firſt Act that concerned the eſſoine de ſervice le Roy. 
T Irendraal Plaintife les damages dela journey de 20.5, 


ou de pluis ſolonque le diſcretion les Juſtices. ]J The Statute 
ſpeaketh where there is one Defendant, xc. he ſhall pay 20.s. and if there be 
divers Defendants, and they are eſſoined de ſervice le Roy, & at the day bzingin 
no warrant,every one of them ſhal pay 2 0.s.fo2 they are in Law ſeveral eſſoins. 
. - And the Court by their diſcretion may by fozce of the Actincreaſe it to a 
greater ſumme, as ſomefime to 40.s. tc. 

And albeit this bzanch doth not by erp2eſſe wozds determine what ſhall be 
further done, yef if the efſoine were caſt after iſue in a perſonall Action, ſ#- 
ing the eſfoin foz want of a Warrant 1s turned to a defaulc, it followeth that by 
the Common Law the enquelt ſhall be awarded by default, and therefoze in that 
caſe he ſhall have the * 20.s. pur la journey by the Statute, and by the enqucſt 
recover his damages and coſts by the Common Law; fo2 Statutes made foz the 
euſting of delayes are ever cenffrucd liberally and beneficially. 

In a real Acton ifan eſſoin be caſt foz the Tenant de ſervice le Roy, and no 
warrant is bzought in at the day, he ſhall not pay the * 20.5. ec.foz2 this Ac er- 
tends nof fo reall Actions; but a petic Cape o2 a graund Cape ſhall lie as upon a 
defaulf, as the caſe ſhall rcquire. 7 | 


GltP. 41 


TY Urview eſt enſement,que nul briefe ne iſſer' deſormes de 

le Chauncery pur mort de home, denquirer {i home oc- 
ciſt auter per miſadventure, ou ſoy defend',ou en auter maner 
ſans 


Cap.9. Ghoceſter. 


fans felony, mes celui ſoiten priſon jeſqueal venuedes Ju- 


ſices errants, ou alsign' a goal deliverie, & ſe miſten pais 


deyant eux de bien & male. Et f1 ſoit trove per pais que 


il le fiſt ſoy defend*, ou per miſadyenture, donques fra les 
Juſtices aſſavoier au roy, & le roy luy en fra fa grace, filu 
pleiſt. I. 1. cap. 11. Purview eſt enſement, que nul phate 


ſoit abatue ci legierment come avant ad eſte, mes f1 lappel- 
lour counte le fe lan, le jour, le heure, le temps leroy, & 
la ville ou le fait fuiſt fair, & de quel arme il fuiſt occiſe, ſe 
eſtoia la appell' & jammes ne ſoir lappell abatus per default de 
freſh ſuit puis que home ſuededeins lan & lejour apres le fait, 


Befoze the making of this Statute, foz that men were detained long in pzt- 
ſon befoze they were called fo anſwer, which was ever odious in Law, Writs 
De odio & atia iſſued out of the Chancery foz thetr relief (as it appeared befoze 
in the erpoſition upon the Statute of Magna Charta ) fpectally where the fac 
was either by Piſadventure oz ſe defendendo,and therefoze this Ad reſtraining 
thoſe Writs, doth pzeſcribe a courſe foz their ſpeedy calling to anſwer in thoſe 
two caſes. 1But now the Writ de odio & aria is revived by the Statute of 
42 E.3. cap. r.as it appears in the expoſition upon the fir and twentieth Chap- 


ter of Magna Chart, 


Any where the Statute of Marlbridee had determined, 


dye, this @fatutemaketh the killing of a man ſe defend” in the ſame degree, 
where by the Common Law he ſhould have dyed foz if. 


ed, that killing of a man 
by Piſadventure ſhould not be any offence fo2 the which the delinquent ſhould 


Laſtly, where the Statute of Marlbridge had fwk an o2der fo2 the parties 
ſpedy delivery out of pziſon in caſe of Piſadventure, this Act pzovideth foz the 


ſame both in caſe of Miſadventure and of ſe defendendo. 


T Per miſadyenture ou ſoy defendant, owen auter man- 


ner ſans felony. ] Df this matter ſomewhat hath ben ſaid in the expoſt- 
tion upon the Statute of Marlbridge: an Indictment oz a Uerdic that A.killed 
B. ſe defendendo is not gad, but the ſpecial matter mult be ſet down, to the 
end the Court may adjudge tt to be upon inevitable neceſſity; whereof you ſhall 
read a notable Recozd in the Parliament Kolls of 3 R. 2, John Imperialls caſe ; 
Note the wozds here, Sans felony, vide Marlbridge ubi ſupra, and in our Boks 
it 1s ſaid fo be no Felony ; and the reaſon is, becauſe neither of them is done 


felleo animo. 


If a man kitt another in his own defence, if he eſcape, xc. the Town ſhall 
beamercied, as an aunctent mark ofthe Common Law, that made it Felony. 


7 Soiten priſon jeſque al venue des Juſtices errants ou al 


hign a gaole deliverie.} Pereby it appeareth what expedition ought to 
be nſed fo2 avoiding of long impziſonment, viz. untill the next coming of the 


Juſfices ; ©& foz this Magna Charta. 


And here if is to be obſerved, that the Law of England is a Lawof mercie, 


Lex Anoliz elt lex miſericordiz, foz thaw canſes : 


Firlk, that. the innocent ſhall not be wozn and waſfed by long impziſon- 
ment, but (as hereby, and by the Statute of Magna Charta appeareth) ſpedily 


ſome fo his triall. 


Decondly, that pziſoners fo2 criminall cauſes, when they are bzought to their 
uidem facir Juſticia, inbumanos 


friall, be humanely dealt withall ; foz * Seyeros q 
| Sſ 


2 


non 


z15 


See the Mirror 
cap.5. $5. : 
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Cap. 26, 39. 

Sce W, 2. cap, 29. 
Regiſt. : 34. 


Marlb, cap. 26, 


2TE.1, 17. b. 


Marlb. cap. 25, 
43 Aſſ.p.z.3 E.3- 
Coron, 302, 354« 
15 E.z.ibid.116- 
2 Ha4.18.11 H.7 
23. Fleralib, 1. 
cap. 31, 

Rot. Parliam. 3- 
R.z. nu. 18, John 
Imperials caſc 


Magn. Charr. 
CaP+ 26, & 29. 


* Repula, 


316 Gloceſter. Cap. 9. 
non fait, And therefoze-it is- ſaid; Cum autem captus coram julticiariis pro- 
- Bra&lib.z.fol qucendus fuerit, produci non debet ligatis manibus ( quamvis aliquando compe- 

x 37-3.Brit.fc17.b. ppg; proprer periculum- evafionis ) 8 hoc ideo, ne videatur coactus ad aliquam 

Elets lib.1.cap.31 purgationem ſuſcipiendam. And Fleca ſaith, Cum autem capt in Judicio pro- 
"2 duct debeant, non producantur armati, ſed ut judicium recepturl, Nec ligatt, ne yi- 
deantur reſpondere coadti. | | | 

Thirdly, the Judge ought to erho2f him to anſwer without fear, and chat jus 
ſtice ſhall be duly adminiſtred fo him. 

Jt is fo be obſerved, that Juffices of Gaol delivery may take an Indiq, 
ment of killing of a man ſe defend', becauſe their authozify 1s generall, but 
Juſffices of Peace cannot take ſuch an Indictment, becauſe their Commiſſion 
ts limited, and it is taken not fo be within their Commiſſion. 


© Er ſiſvit trove perpaits queil ſoy fſt ſoy defendend* 
ou per miſadventur e, &Cc. ] This may be two wayes, citler when 
he is indicted of PYurther oz Yomicide, and the Jury finde it ſe defendendo, 
_ o2 when he is ſpecially indicted, that he killed a man ſe defendendo, whereuntg 
( fo2 ſafegnard of his goods) he may plead Not-guilty ; and if he be found guilty 
 defendendo, he fozfeiteth his gods, if nof guilty he ſaveth them. 
* Pere is implied a Parime of the Common Law, that the life of a man ts of 
37 8.8. Appeal. ſo- pzecious regard in Law, thaf the death of a man cannot be juſtified, as in 
B.122.26.A7-2 this caſe the Defendant in the appeal cannot juſtifie the death ſe defendendo, 
St one "4 ”* but muſt plead Not-guilty, and as our Act ſpeaketh, Si ſoit trove per palis, &c, the 
\ PI.Com. 101. Jury may find yeritarem fac, the fruth of the fact. 
25E.342.29E.3 And herein note a diverſify betwen an appeal of Death and an appeal of 
94-  Bayhem ; fo2 in appeal of Payhem, if the Defendant plead Not-guilty he can- 
not give in evidence that it was ſe defendendo, foz that he onght to have pleaded 
it by way of julkiffcation in barre of the Action. EE 
There is alſo another diverſity between an appeal of Payhem, oz an Action 
2911.6.31.21H.6 gf Treſpaſſe foz wounding, o2 mannas of life and member ; and an Acton of 
4 pres 11.6, Treſpaſſe of Aſanlt and Battery, foz a man in defence, oz fo2 the pzeſervation 
is. : " ofhis poſſeſſion of lands 02 gods ; foz in that caſe he may juffifie an Aſſault and 
15attery ; but. he cannot juffifie either mayheming, oz wounding o2 mannas of 
life and member ; and ſo note a diverſity between the defence of his perſon, and 
the defence of his poſſeſſion o2 gads. | 
: Þ.5:Coron. Jf a man be indicted befoze the Tozoner of the death of a man fe defendendo, 
286. See Marlbr. and that he fled foz the ſame,, he ſhall fozfeit his gods, which ſavenreth of the 
£aP. 25» Common Law. | 
edi © No man carrbe acceſſary fo one that killeth another ſe defendendo. 
15 5 3-000 + If a manbe'indicted foz killingof a man by Piſadbenture, o2 ſe defendends, 
: | _ ts ont-lawed thereupon, he ſhall fozfeit no lands, buf gods and chat- 
| ...; tellsonely. | 


-;_ © Ferra les Juſtices aſſavoir au roy, & le roy luy ferra 
3 E.3.Coron.261 grace fil luy pleift.] Zo the King, that is, in the Conrt of Chancery 


bn; od page the Pleas whereof be Coram domino Rege in Chancellaria ; and there the Lo 


fol. a6, Chancelloz npon-the Recozd certified to him in the Chancery by fozce ofa 
Writ of Ceryorart, ſhall of courſe by fozce of this Ac grant him his pardon 

without ſpeaking hereof to the King, foz that ſpeaking ts intended judictally in 

Courf, as hath been ſaid : And note this Clauſe ts generall, and extendeth 

aſwell fo an Appeatl,as to an Indictment; and therefoze if a man be appealed of 

Durther, and if ts found thaf he did it ſe defendendo, oz by Piſadventure, the 

K1ng 1s fo pardon if, fo the offendoz cannot be put to death, which ts the end 

of-h1s ſuit, and Appeal liethnot fo2 ſach a killing; otherwiſe if ts where the 

Appellee is to have judgement of death, fo2 there the King cannot pardon -# 

q Fcrra 


Cap.9- (Gloceſter: Eb 3 þ 7 


 Ferra gracc {1 luy pleiſt.]. gre but wozds of reverence to the 3Z3: Coron- 261: 
King, fo2 the King is obliged Ex merico Juſticiz, to grant the pardon,albeitſome:,;. 44 e.z. 44 
opinion is to the contrary ; otherwiſe the Lo2d Chancelloz could nof do it with-  Stamf. PL Cor. 


out warrant from the King. :6b. Kos rok 
4 Purveiw eſt enſement que nul appeal ſoit abatu cy 


ligerment come avant ad eftre.] The miſchief befoze this bzanch of 

this Act, was, that there were ſo many exceptions fo abate the appeal,eſpecially 

being ever allowed learned Councell to defendthem; and the miſchtef was 

the greater, foz that the appeal being once abated, never any other appeal ( in 

favour of life) could be bzought afterward, Brir, fol.40, b, 
At the Common Law, thele erceptions were allowed to the Plaintiff in the 

appeal of death : CEE 

1. That the Plaintiff was not p2eſent af'the mozfall blow given,oz Felony 
done ; foz Glanvile ſaith, Ita ur de morte loquatur ſu1 viſus ſuo tefitmonio mu- 
lier auditur accuſare aliquem de morte yirt ſui i de yiſu loquatur, And Bracton Glanv. lib.ult 
ſaith, In omni vero caſu criminalt, quz ſub ſe continet felontam in a pellodebet cap. 26.5; hs. 
fieri mentio de anno, de loco, de diey/de hora, loqui ettam oportet de yiſu & auditu, Brad. lib, z. fol. 
And the concluſion of the Writ of Appeal then was, Offerc ſe diſrationare, &c, 238: &c. 
ficut ille, ſeu illa, qui vel quz przſens fuit, 8& hoc vidit, | 

Andin another place he ſaith, Non autem haber appellum fxmina nifi de morte 
virt ſui inter brachia ſua interfeSt1, 8&c, And Bracton ſaith, Des fems volons nous Lib.3-fol.r25. 
que nul ne puiſſe appeale de felony de mort de home, forſque de mort ſon baron Brir.ubi ſupre. 
tue deins lan & jour enter ſes braches, 

Zheſe wozds Infra brachia, have this ſignification, that ſhe muſt nof onely . 
be his wife de jure, but alſo de faRo, that is, in poſſeſſion ; fo2 the wike in polleſ; _— cap.2, $.7, 
ſion without lawfull matrimony ſhall not have the Appeal, but ſhe mult be his 7, #45 out 
wife both in right and in poſſeſſion without elopement from her huſband, ec. o2 15.38 5.3.91. 
dibozce, ec. Pany other erceptions wers befoze this Ac, as appeareth by our 27 493. 
ancient Authozs, to be faken, and another manner of count made befoze this Ubi pra. 

Ac, now this Ac hath retained all that was certain, and rejecedthe reſt, as 
hereafter ſhall appear. 

If the Writ of appeal doth compzehend the ſpeciall matter, viz, that the 
husband o2 anceſfo2 was flain ſe defendendo, o2 by Piſadbenture, the Writ of 
his own ſhewing ſhall abate ; fo2z an Appeal as hath ben ad lyefh not of ſuch 
a killing becauſe the end of the Appeal of death is, that the Appellee may 
have judgement of death, iz. death foz death, 


T Purview eſt que nul appeale ſoit abatu,&c.) this clauſe, 
if it be taken by it ſelf,is generall, and liferally,as ſome hath taken it,;ertendeth 
to all Appeals, as of Death, Robbery, Rape, Felony, Payhem, xc. but Ex 
antecedentibus & conſequentibus fit optima interprecacio, andall the anfecedent 
clauſes do concern the death of man ; nay in this very ſentence theſe wozds are Sce x. part of the 
contained, Et de quel arme il fuit occiſe, Which manifeſtly do p2ove that this Ac Infir. ſ&. 500, 
is onely intended of the Appeal of the death of man. And therefoze the Appeals __ oh —y 45. 
of Robbery, Rape, and of other Felony and Payhem are not within this 9, 73; . > 2.2% 


fozthe miſchief was, as hath been ſatd, in the caſe of the death of man. | ' PL Cor. hs I 


© © Lappellour counte le fait, lan, le jour, le heure, le 


See the Stature 


temps le roy; & la ville oule fait fuiſt fait, & de quel arme of 4 E.r-de offc 
145 ; oT- - Coronatoris, 
1 fuit occife.) by this Act. the count of the Appellant muſt compzehens: wT 
theſe ſeven things ; x. The fac, 2. the yer, 3. the day, 4+ the hour, 5. the 


kime' of the King, 6. the Town where the fac was done, andlaftly, with 
whit weapon, | 


«© Le 
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Brit. fol. 7.1ib. 5 
fol. I 20, I22, 
Longscaſe. 

See hereafter 
Heydons caſe. 


BraR. li.5.fo, 359 


Lib.4.f0.4134- 
Heydons caſe. 

22 E.z.Coron. 
244. 11 Haq. 13> 
Pl. Com. 401+ 


Bra&, ubi ſupra, 
Heydons caſe. 
vbi ſupra. 

Lib. 9. fol. 6:. 
Seign' Zanchars 
caſe, 


Paſch, 32 Eliz. 
reſolved by the 
Juſtices. 


Gloceſter Cap. 9. 


CT Le fait.) The fact : Perein muſt be ſef fozth,firff whether it was by 
wond,o2 without wound; if by wound, four things are neceſſary to be rehearſed 
in the ſetting out of the fact,belives the circumſtances mentioned in the Ac,yz. 
x.Jn what part of the body the weund was: 2.of what length & depth the weund 
was, where the wound is of ſuch a quality, ſo as if may appear tothe Court 
that the wound was mozfal ; but if his arm was cut off, o2 thelike, there the 
length oz depth cannot be ſhewed: 3. that the party wounded dycd of that 
wound ; and laſtly, that it may appear that he dyed cf that wound within the 
veer and day after the giving of the wound; If without weund either by weapon 
02 without; If by weapon,as by a blow oz bzuiſing, oz by putting up a hot Jron 
in the fundament, oz the like, then as many of the cicumffances befoze nienti- 
oned in the declaration of the faq as doe agree therewith and the refl of the cir- 
cumſtances required by the Act areto be ſet fozth : If without weapon, as by 
poyſoning, dzowning, burning, ſuffocating,ftrangling, oz the like, the manner 
of the fac muſt be ſet fozth, and ſo many of the circumlkances required by the 
Act as agree therewith, namely, all the circumſtances, ſaving with what wea- 
pon the Felony was done, becauſe no weapon was uſed in committing of this 
Felony, but notwithſfanding,this Act extendeth to all Yomicides, though they 
were not done with any weapon, 


« Lan.] zhat is, the yer of the raign of the King. 


T Le jour. ] The day here is taken fo2 the natural day, comp2ehend- 
ing both the ®olare day, and the night alſo,containing 24. hours,and therefoze 
if it be done inthe night, it is ſaid In note ejuſdem diei. 

Ifa man be felontioufly ſtrucken the ro, day of Dygeember, &c. Whereof he 
dyed the 10. day of January, he cannotf alleage the killing the 10. day of De- 
cember when the ftroke was, but he may alleage the killing to be the day that 


- he dyed; but the ſureft concluſion ts, and ſo he killed him in manner and fozm 


afozeſaid:foz though to ſome purpoſe the death hath relation to the blow, yet this 
relation being a fiction in Law maketh not the Felony to be then committed, 


q Le heure.) Hora conſtat ex 40 momentis, The hour, as foz erample, 
to ſay 10. die Decembris, viz. in hora decima in noRe ejuſdem die, 
- There are divers diverlities between the alleaging of the hour, and the day, 
02 yer. x In the count upon the Appeal one may ſay, Circa horam 10.ante me- 
ridiem, &c. 02 Inter horam decumam & undecimam ante meridiem ; but the like 
cannot be done either of day, yer, o2 part of the body ; as the fac cannot be 
alleaged fo be done circa 10. diem Decembris, &c, 92 inter decimum & 11 diem 
Decembris, 02 circa annum ſextum Domini Regis nunc, o2 inter ſextum & ſepti- 
mu di&tt Domini Regis nunc, 02 alleage the wound. to be given circa 02 circiter 
pectus : and the reaſon of this diverſity ts, that it is moze difficult to alleage 
the true hour, then the true day oz yer ; and yet the Plaintiff in the Appeal 
is not bound to pzove in evidence, neither the pzeciſe hour,noz the very day that 
he alleageth in his count : another diterſity is betwe&n the Appeal and the 
Indictment, foz in the Indictment the hour needs nof to be alleaged, 

And although the day be alleaged, vet ifthe Jury finde him guilty at another 
day, the verdict 1s gud, buf then in the verdic it is gad fo ſet down on what 
day it was done, in reſpect of the relation of the Felony ; and the ſame Lawis 
in the _ = an one. - | | 
.  Atthe Seſſions of the peace holden fo2 the County of No. one Syer was in 
diced of Burglarte, x Augufti 31 Eliz,and upon not guilty pleaded, is fell outin 
evidence that the Burglary was: done 1. dic Septembris in eodem anno, ſo as 
primo Auguſii there was no Burglary - done, and thereupon he was found not 
guilty, and afterwards he was indicted again x. Seprembris, 8c, and it was re- 
ſolved by Wray and Periam Juſtices of Aſſiſe, and by the greateſt part of the 


Judges, 


Cap. 9. (7 loceſter. 
Judges, that he ought not fo be tried again, foz he mought have beeri found 


guilty upon the firſt indictment, foz the day is not materiall ; but if is neceſſary 
foz the Jury in that caſe to ſet down the day,and ſo in caſe of appeal. 


q Le temps le Roy.] The year being already named,it might ſ@m y/;4, 14ach-tis 
that the time of the King,Which is the year of the ratgn of the King, is nedleſſe, Cat here follow- 
but it is here again. added, to the end, that not onely the year fhall be ing,and Heydons 


. | ; Caſe, and Lox ' 
alledged wherein the blow, +c. was given, but alſo the year when the _ 4 Fo dre pn 


ſued thereupon,to the end that it may appear,that he died of that blow,xc. 
in the year and day,; and whenſoever the year of the King ought to be allevged, 
it dzaweth with it time and place,that 1s, the day and time, when and Where the 
death enſued. 


T Ia ville.] Mhis muſt be underſtood, if the murder o2 homicide 
vere done in a Town, but if it were done in a place known out of any Town, 
then may it be alledged in that place known in ſuch a County, 

And ſoin aCity it may be alledged in a Parilh, xc. becauſe ſuch a Pariſh is 
in lien of a Town. 

15ut in the Country ifa Pariſh contain divers Towns, the murder oz ho- 
micide cannot be alledged in ſuch a Pariſh, foz that this Statute requireth, 
that the fact be alledged in a Town, 


was given : Andalbeit one certain weapon mult be alledged in the Count, yet <blis Cai. 


upon the evidence, if it be p2oved that the wound were given with any other 
weapon, the offender ſhall be found guilty ; as if it bealledged in the indictment 
that the wound was given with a Dagger, and it is pzovedin evidence,that it 
was given witha Swozd, Rapter, Poke, Yatchef, Bill, oz any like weapon 
with which a wound may be made ; fo2 it were unreaſonable to dzive the Platn- 
fife in the appeal fo pzove the ſelf ſame particular weapons, whereof many 
times he cannot have notice ; But upon ſuch a count, oz an indictment in evi- 
| dence if cannof be pzoved, fhat the party was poyſoned, 02 dzowned, oz 
burnt, ſuffocated, oz ſtrangled, o2 the ltke, where no weapon at all was nſed; foz 
that evidence doth not maintain the count in the appeal oz the indiament, 
becauſe it is murder o2 homicide of another kind, and not under the ſame 
claſſis that ts alledged in the count o2 indictment, and therefoze the Plainfife 
by ſuch as viewed the body may have noftce, "apt Þ3 
Andalbeit this Statute requireth, that it be alledged in the count of the ap- 
peal, with what weapon he was killed, if is to be nnderſfcod in caſe where he 
is killed with a weapon, foz albeit ( as hath been ſaid ) there was no weapon af 
all, as in caſe of poyſoning, dzowning, ec.. yet doth the appeal lie foz ſuch a 
murder oz homicide ; and the weapon is in this Ac mentioned foz example. 


T Purdefaultde freſh ſute.) at the Common Law if the 
Plaintiff in the appeal of death had not made freth ſute, heſhould not have 
maintained his appeal: foz freſh ſuit recens inſecutio, that is,a ſp&edy and conti- 
nuall purſuit of the felon fo2 his app2ehenſion and convicion,and that is foz two 
ſeverall purpoſes,one to have reffitution of his gods,as in the appeal of rob- 
bery and the like, and the other foz the maintenance of the appeal if ſelf, as 
here in the caſe of death, where no reftitution of gods is to be had, but punilh- 
ment of the offendoz by death,and that freſh ſute which the Plaintiffe in the aps 
peal ofdeath is to make,is here intended. What this freſh ſuit was at the Com- 


mon Law doth notably appear by BraKton,Qui appellare yoluerir & bene ſequi,de- 
bet ille cui injuriatum eric, ſtatim quam cito-poterit huteſjum leyare, & cum uteſio fo 


ire ad villas vicinas & propinquiores, & 1bi manifeſtare ſcelera & injurias 
perpetratas, & £continuo. accedere deber ad ſeryientes Domini Regis, fi inveniri 
poſſnc 
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Brit. fol. 7.1ib. 5+ 
fol. 220, 122. 
Longs caſe. 

See hereafter 
Heydons caſe, 


BraR. li.5.fo. 359 


Lib.4.f0.4134%. 
Heydons caſe. 

22 E.z.Coron. 
244. 11 Haq. 1 
Pl, Com. 401- 


Bra&, ubi ſupra, 
Heydons caſe. 
vbi ſupra. 

Lib. g. fol. 62. 
Seign' Zanchars 
caſe. 


Paſch, 33 Eliz, 
reſolved by the 
Juſtices. 


Gleceſter. ._ - Capi, 


q Lefait.] The fac : Þerein muſt be ſet fozth,firfſt whether it was by 
wound,oz without wound, if by wound, four things are neceſſary tobe rehearſed 
in the ſetting out of the fac, beſides the circumſtances mentioned in the Act,yiz. 
x.Jn what part of the body the'weund was: 2.of what length & depth the weund 
was, where the wound is of ſuch a quality, ſo as 1f may appear to tbe Court 
that the wound was moztal ; but if his arm was cut off, o2 thelike, there the 
length oz depth cannot be fhewed: 3. that the party wounded dycd of that 
wound ; and laſtly, that it may appear that he dyed cf that wound within the 
veer and day after the giving of the wound; If without weund either by weapon 
o2 without; Jf by weapon,as by a blow oz b2uiſing, oz by putting up a hot Jren 
in the fundament, o2 the like, then as many of the cicumllances befoze menti- 
oned in the declaration of the faq as doe agree therewith and the rell of the cir- 
cumftances required by the Acare to be ſet fozth : If without weapon, as by 
poyloning, dzowning, burning, ſuffocating,ftrangling, oz the like, the manner 
of the fac mult be ſet fozth, and ſo many of the circumfkances required by the 
Act as agree therewith, namely, all the circumſfances, ſaving with what wea- 
pon the Felony was done, becauſe no weapon was uſed in committing of this 


Felony, but notwithſtanding,this Act extendeth to all Yomicides, though they 


were not done with any weapon, | 
« Lan.] That is, the yer of the raign of the King. 


q Le jour. ] The day here is taken foz the natural day, comp2chend- 
ing both the Solare day, and the night alſo,containing 24. hours,and therefoze 
if if be done inthe night, it is ſaid In note ejuſdem diei. 

Ifa man be felonioufly ſtrucken the xo, day of Dgeember, &c. whereof he 
dyed the 10. day of January, he cannot alleage the killing the 10. day of De- 
cemberx when the ſtroke was, but he may alleage the killing to be the day that 


« he dyed; but the ſureſt concluſion ts, and ſo he killed him in manner and fozm 


afozeſaid:foz though to ſome purpoſe the death hath relation to the blow, yet this 
relation being a fiction in Law maketh not the Felony to be then committed, 


C Le heure.) Hora conftar ex 40 momentis, The hour, as foz example, 
to ſay 10. die Decembris, viz. in hora decima in note ejuſdem die, 
- There are divers diverlities between the alleaging of the hour, and the day, 
02 yer. x In the count upon the Appeal one may ſay, Circa horam 10.ante me- 
ridiem, &c. 02 Inter horam decunam & undecimam ante meridiem ; but f he like 
cannot be done either of day, yer, oz part of the body ; as the fac cannot be 
alleaged fo be done circa 10, diem Decembris, &c, o2 inter decimum & 1 1, diem 
Decembris, 92 circa annum ſextum Domini Regis nunc, o2 inter ſextum 8& ſepti- 
mu dicti Domini Regis nunc, o2 alleage the wound to be given circa oz circiter 
pes : and the reaſon of this diverſity ts, that it is moze difficult to alleage 
the frue hour, then the true day 02 yeer ; and yet the Plaintiff in the Appeal 
its not bound to pzove in evidence, neither the p:eciſe hour,noz the very day that 
he alleageth in his count : another diverſity is betwen the Appeal and the 
Jndicment, fo2 in the Jndicment the hour needs not to be alleaged, 

And although the day be alleaged, yet ifthe Jury finde him guilty at another 
day, the verdict is god, but then in the verdic it is god to ſet down on what 
day it was done, in reſpect of the relation of the Felony ; and the ſame Lawis 
in the caſe of an Indictment. | | | 
 Atthe Seſſions of the peace holden fo2 the County of Norf, one Syer was in- 
diced of Burglarte, x Auguſti 31 Eliz,and upon not guilty pleaded, it fell outin 
evidence thaf the Burglary was done 71, die Septembris in eodem anno, ſo as 
primo Auguſit there was no Burglary done, and thereupon he was found not 
guilty, and afterwards he was indicted again x. Septembris, &c, and it was res 
ſolved by Wray and Periam Juſftices of Aſſiſe, and by the greateſt part of the 


Judges, 


Cap. 9. (7 loceſter. 


Judges, that he ought nof fo be tried again, foz he mought have been found 


guilty upon the firlt indictment, foz the day is not materiall ; but if is neceſſary 
foz the Jury in that caſe to ſet down the day,and ſo in caſe of appeal. 


q Le temps le Roy. ] The pear being already named,it might ſem 


that the time of the King,Which is the year of the ratgn of the King, is nedlefſe, Ca here follow- 
but it is here again. added, to the end, that not onely the year fhall be ing,and Heydons 
alledged wherein the blow, xc. was given, but alſo the year when the death en- Caf and Longs © 


ſued thereupon, to the end that it may appear,that he dted of that blow,xc. with- 
in the year and day,; and whenſoever the year of the King ought to be allevged, 
it dzaweth with it time and place,that is, the day and fime, when and where the 
death enſued. | | 


_ © la ville.] This mult be underffod, if the murder oz homicide 
were done in a Town, but if if were done in a place known out of any Town, 
then may it be alledged in that place known in ſuch a County, 
And ſoinaCity it may be alledged in a Pariſh, xc. becauſe ſuch a Pariſh is 
in lien ofa Town. 

15ut in the Country ifa Pariſh contain divers Towns, the murder 02 ho- 
micide cannot be alledged in ſuch a Pariſh, foz that this Sfatate requireth, 
that the fact be alledged in a Town, 


_ © Erdequel arme fuit occiſe.] with what weapon the wound Lib. fol. Ma- 
was given : Andalbeit one certain weapon mult be alledged in the Count, yet <ballis Cale. 


-ppon the evidence, if it be p2oved that the wound were given with any other 
weapon, the offender ſhall be found guilty ; as if it bealledged in the indictment 
that the wound was gtven with a Dagger, and it is p:oved in evidence,that if 
was given witha Swozd, Rapter, Poke, Yatchef, Bill, o2 any like weapon 
with which a wound may be made ; foz it were unreaſonable to dzive the Plain- 
fife in the appeal fo pzove the ſelf ſame particular weapons, whereof many 
times he cannot have notice ; WBut upon ſuch a count, oz an indictment in evi- 
dence if cannot be pzoved, that the party was poyſoned, oz d2owned, oz 
burnt, ſuffocated, 02 ſtrangled, oz the like, where no weapon at all was nſed ; foz 
that evidence doth not maintain the connt in the appeal oz the indiament, 
becauſe it is murder o2 homicide of another kind, and not under the ſame 
claſſis that is alledged in the count o2 indictment, and therefoze the Plainfifs 
by ſach as viewed the body may have noftce. | FS 

Andalbeit this Statute requireth, that it be alledged in the count of the ap- 
peal, with what weapon he was killed, it is to be nnderffcod in caſe where he 
is killed with a weapon, foz albeit ( as hath been ſaid) there was no weapon af 

all, as in caſe of poyſoning, d2owning, ec. yet doth theappeal lie foz ſuch a 
murder oz homicide ; and the weapon is in this Act mentioned foz example. 


T Purdefaultde freſh ſute.} gt the Common Law''if the 
Plaintiff in the appeal of death had not made freth ſute, heſhould not have 
maintained his appeal: fo2 freſh ſuit recens inſecutio, that is,a ſpedy and conti- 
nuall purſuit of the felon fo2 hts appzehenſion and convicion,and that is foz two 
ſeverall purpoſes,one to have reſtitution of his gods,as in the appeal of rob- 
bery and the like, and the other foz the maintenance of the appeal it ſelf, as 
here in the caſe of death, where no reftitution of gods is to be had, but puniſh- 
ment of the offendo2 by death,and that freſh ſute which the Plaintiffe in the aps 
peal of death is to make,is here intended.UW hat this freſh ſuit was at the Com- 


mon Law poth notably appear by Braton,Qui appellare yolueric & bene ſequi,de- 
bet ille cui injuriatum erit, ſtatim quam cito- poterit huteſjum levare, & cum reſio 3 


Ire ad villas vicinas & propinquiores, & 1b1 manifeſtare ſcelera & injurias 
perpetratas, & continuo accedere debet ad ſeryientes Domini Regis, fi inveniri 
| poſſnc 
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Vide Machillis 


Caſe ubi fupra. 


320 Gloceſter. Cap. 10. 
poſfint, & deinde ad coronatores, &-+ fic inde fine intervallo 2d prozinum 
Comttatum, &C, ; 


 Deins Van & lejour.] Here the year is fo be acccunted fo; 

. the whole year acco2ding to the Kalender, and not acco2ding fo 25. dayes tothe 

ntoneth,and the day is intended of the natural day,and by this Act if the appeal 

of death be commenced within the year and the day, it is fuffictent freth ſuit, 
dnf after the year and day the appeal of death cannet be commenced, 

If the next heir of the dead be within age, he muſt baing his appeal cf 
vY $5.094-4 264 death within the pear and the day accozding to this Ad, but.it hath been holden 
10252240, ft many Boks that the paroll ould demurre untill his full age; and the rea, 
24. 23 E.z.23, ſon y&lded therefoze is, that the Defendant cannot wage batfell,oc. nt it 
11 H.4.94-17E.4 hath been often adjudged and app2oved by continuall experience of latter times 
2b, - fxg 17-2. that it ſhall pzocced during his minozity, and the reaſon of failer of 3Battell is cf 
+ 9-6-1 win no fozce, foz that a man above ſeventy years of age ſhall have an appeal, gc, 

E.2.Cor. 385, a\Þ vet the Defendant ſhall be ouſted of battell, andſo if the Plaintife in an 
Ya aa 1; appeal be mayhemed, Ec. the Defendant ſhall be ouſted of battell, and yet the 
appeal ſhall pzoce&d, 


q Apres le fait.) That is, affer the felony byhomicide committed, 
Sramf.pl. Cor. If a man be mozfally wounded, xc. the firſt day of May, and thereof di- 
fol.63.4. eth the firſt. day of July, ſome doe hold that the appeal is to be bought 
within the year and day after the blow given, fo2 that the death enſuing 
hath relafion to it, and that is the cauſe of the death, and the offender div no- 
thing the dap of the death. | N | ; 
Pere the Law hath made a limifation in the'"appeal of death ; By the 
See the fourth antient aw Juſtices in Eyze did ride from ſeven year to ſeven year, and 
part of the Inſt, Hhyfyze then no plea bf the Crown could be inquiredof fo2 any offence commit» 
—_ —_— ted bekoze the laſt fozmer Eyze : ©o the Juſkices in Ep2e in the Kings fo- 
21ncent Authors Celts may hblb a Juſtice ſeat from thzce year to th2w year. But no offence it 
quoenl ow the fvzeff can be at the Juſtice ſeat inquired of beſoze the laft fozmer Juſtice 
See the fourt ſcat - | , 
part ofrhe Inſt.» put the year andthe day thall be accounted from the death, foz befozethat 
ore  fimeny felony was committed, and thus it hath been often reſolvedand adjud 
* Heydons Caſe, Sed, and the realon aboveſatd grounded upon relation, which tis a fiction in 
ubi ſupra. Law, y6ideth not tn this caſe. - | : 
26Aſp.52. If an appeal of murder be bzought, andhanging the ſuit, and after the year 
and day is ran out, -one become acceſſary to the appelle, the Plaintiffe ſhall 
have an appeal againſt him alter the year and day paft after the death, but it 
mult be bzynght within the year and vay after this new felony as acceſſary, fo; 
that it this caſe [apres le fait ] is undert@d after this new felony as ac- 
ceſſary done. | 
Thus much ſhall ſuffice fo2 the erpoſition of this Law, moze ſhall be ſaid 
concerning appeals in the treatiſe of Pleas ofthe Crown, whereanto it po 


perly belongeth, 
& the Otatute of 3 H.7, cap.r, 


CAP. X. 
W, 1. @.43: Sup 11 ſoit contenue en leſtatate le Roy que ore eſt 


W. 1. cap. 43. quedeux parceners, ou deux quenx teigne 
en common , nec Ppuiſlent fourcher per eflpine, del heure 
TOY on 


Cap. 11. | Gloceſter. 
que ils ount un foits apparus en courte : Purvieweft, que 
meſine ceo ſvit tenus & garde per la ou home & ſa feme 
ſonrempledes en la court le Roy. | 


The miſchief befoze this Statute was, that notwithſtanding the Statute of 
W.1. the husband and wifc(unleſſe they were joyntly enfeoffed)might Fourch 
by eſoine,fo2 that Statute extended but to Parceners and Joyntenants;See in 
the expoſition upon the Statute of W.x. cap. 43. 

This Statute extendeth to common eſfoines, and nof fo eſſoine de ſervice 


e Roy. 
Allo this Statute ertendeth onely to reall Actions, and therefoze in perſo- 
nall Actions baron and feme may Fourch by eſſoyn. 

Pozeover this Act ertendeth to eſſoines after appearance, that is, thaf all 
the Tenants have appeared, and therefoze baron and feme may Fourch by 
eſſoyne befoze appearance notwithſtanding this Act ; hereby if appeared that 
efſopnes; at the firft allowed upon juſt cauſe, were afterwards uſed merly foz 
dclay. 


CAP, AL. 


Urview eſt enſement , que {1 home bailla en la Citie 

de Londres ſon tenement a terme des ans, & celuy a 
que le franktenement eſt, ſe face empled'per colluſion, & 
tace default apres default, ou veigne en court, 8 la voile 
render pur faire le termour perdre ſon terme; & le deman- 
dant eit querele, iſsint que le termour puiſſeaver recover 
per briefe de covenant, le Maire & les Bailifes puiſſent en- 
quirer per bone viſne en la preſence del termour, 8 del 
demandant, le quel le demandant moveſt ſon plee per bon 
droit quel avoit, ou per colluſion 8 per Pet pur fairele 
termour perdre ſon terme. Et f1trove ſoit per enqueſt, que 
le demaundant moveſt fon plee per bon ; rh quil ayoir, 
ci ſoir le judgement performe maintenant. Et £1 trove ſoit 
per enqueſt, que i] luy empleda per fraud pur toller le 
termour ſon terme, ci demurge letermor en Bn terme, 8 
lexecution del judgement pur le demaundant ſoit ſuſpendus, 
jelques apres le terme paſſe. Et en meſme le maner ſoir fait 
de equitie en tiel caſe devant Juſtices, fi le termour le chal- 
lenge devant judgement rendus. | 


The generall miſchief befoze this Stafute was, that the Tenant foz ternie 
of yrares was ſubject to the pleaſure efhim that had the freehold, fo2 if he hab 


ſuffered a recovery in a reall Action, though in fruth it were by collufion ( ſuch 
@ t £xcevit 
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39 E.3-29, 


13 E.z.Effoine 5. 
3E.3-29.12H.4.3 
38E.3.18.39E.,3 
29, 12 H.4.1. «+ 
23 E.3.5.b. &. 
1432. 2 E.q-I, 


32,2 Glocefter. Cap.11., 
credit the Common Law gave to recoveries in reall Actions)ths intereſt of the 
termour. was overthzown, becauſe he could nof faififie the recovery of the free; 
hold, fo2 that by the Common Law none could f«lfifie a recovery of a freehold, 

- but he that had a freehold. This Ad p2ovideth a twofold remedy: 1.fo2 the City 
of London by Writ in nature of a Commiſſion to the Pays? # Bailifes groun- 
ded upon this Statute, #c. 2. generally by recett befoze judgement, which gg 

Eleta lib. 2.ca.48. Fleta doth render in theſe wozds, Conſtiturum elt, quod fi quis 1n hujuſmodi | 
locis'( viz, Civitatibus & Burgis privilegtatis ) tenementum dimifit ad terminum an« 
norum, & ille cujus liberum eſt tenementum permiſerit ſe implactcart per collafio- 
nem, & defalcam fecerit poſt defaltam, ( and ſo to the end ) Vide Fleta, 

Another miſchief was, that after ſuch a recovery had by colluſion, any 
the leſſee ouffed thereupon, he ſhculd hate his Action of Covenant ( at the 
leaſt) upon this wozd dinuſir, &c. againſt the leſſo2, and ſo the termour loft 
his poſſeſſion, and was d2iven tohis Action, which was a cauſe of multiplicay 
tion of ſuits, Er boni legiſlatoris eRR lites dirimere, 


19 E.3.Af82. <q Bailla a ſontenant a terme des ans.] at the making of 
p0E3.40->ccs, this Ofatute there was neither Tenant by Statute Perchant, noz Staple, noz 
100.7 H.4-12. 2. legit, foz theſe erecutions againft lands were given by Acts of Parliament 
&b.3o H.6.Faux- made afterwards, and yet having but Chattells, they could nof fallifie (as 
erderecorery 9. hath ben ſaid) no moze then tenant foz yeares. And though in our boks 
rape £.4+ there be a Concefſum that Tenant by ®tatutePerchant might fallifie, yet the 
Bis nn abi om reaſon yeelded there doth weaken the authozity thereof, foz there they give the 
83 Kelwey 168. Treaſon, foz that he was not made party, which he couldnot be in the Prz- 
+pw—y 7 wg cipe he having but-a —_— _ _ atm ret _ + anda 
panes. } hy judgement in Parliament alſo, yet being in equall miſchtef, though they be 
7-qpag created ſince our Statute, yet are they within the remedy of this Act, foz upon 
Aſcoughs Caſe. the matter they are but termours. Wut otherwile 1t ts holden in caſe ofa 
_ 21 H.8.cap.15. Gardian in Chivalry , thaf he ts not within this Ac, foz he commeth not 

#4—7 44 "ug in by any 'oontract betweene the parties, as leſſ& foz yeares, and Tenant 
Sun ho by —_— Perchant, Staple, oz Elegit oziginally doe, but merly by gc 

aw, | 

33 H.6.41.b.Pri- This termour foz yeares infended by this Law muſt be by Deed by the ex 
jot.9 E.4.30. _ wozds- of 'the body of = _ ——_ que le _— eyt recoverie per 
19 E.z.receit. 15, briefe de coyenant 3 Which mull: be £d, as in thole dayes few were 
9 Eliz, _ made otherwiſe, and ſo it was reſolved by the Court of Common pleas, 
ext bruce | and this Ac required a Deed, left it might be uſed foz delay. But now by 
bk 3 Loxtrs wal the. Statute of :21 H.8.cap.z5, Tenant foz yeares by D&ed oz Without 

2c | Deed may falſifie, and ſo by that Law may Tenant by Statute Perchanf, 
2x $1e0.002. 75 Dtaple, oz Elcoic doe, which Act being a beneficiall Law is conftrued fa- 


bour ably. 


Lib. 11.fol.33. b. -. hy, | Enla Citie de Londres.) What is, in the Court of the Hu- 
Powlterscale, Alings, the greateſt and higheſt Court in London ; it is called 'Huſtiogum 83 
Huſtings of two-@aron wozds,. viz, Huſ, 1, domus & Sing 1, placitum, fo 
Huſtingum is as much to ſay, as domus placitorum, 02 forum contentioſum, 
where cauſes are pleaded ; andother Cittes have the like Court,and ſo called,as 
York, Lincoln, Wincheſter, &c. 
-. Vere the City of London is named, but it appeareth by that which hath ben 
ſaid out of Flera,that this Ad extends foſuch Cities and Bozoughs pzeviledged, 
that is, ſuch as have ſuch pziviledge fo hold plea as London hath. 
4But London was named foz erccllency, fo2 that in thoſe dayes if ercelledin 
freedom and fulneſſe of trade and Perchandizing-( with ozder, but without 
monopolizing) like the god Wapliffes of the Kingdome expozting our 
native, neceſſary, and reall commodities, and impozting pzofitable and 
neceſſary commodities. Andin thoſe dayes the erpoztation farrs exce&dedthe 
impoztation, whereby ths Realm flouriſhed in all opulency and in OE" 
0 


Fleta ubi ſuprs. 


Cap. I1: (Gloceſter- 3 23 
of Dhips, Nerchants,and Mariners, aſwell in warre as in peace,inſomuych as 

taking one example that was nert my hand, in time when England was deply Os 
ingaged in a long and chargeable war, the native Commotuaties erpozted (8 28 E,z. in Stats 
taking one yeer fo2 example) amounted to the value of two hundzed andtwelve ©r- 

' thouſand, th2e hundzed thirty and eight pounds, the Dunceof Silver then 

being xr-d. and the gods impozted fo the ſum of Thirty and eight thouſand 

| fourſcoze pounds, and nine pence ; whereby it may be concluded what money 

was b:ought into the Realm, and how much the expoztation erceded the 

impoztation. 

wy to the end that Perchants and others might enjoy the houſes which 

they held foz yeers foz the advancement of Zrade and Traffique, London was 


particularly named. 


 Exceluy a que franktenement eſt.] There wozbs are ttrong- 
er, then if the ©tatute had ſaid Tenant, and yet the vouche is taken within 
this, and the other b2anch alſo, as in the expoſition upon the ſecond bzanch 
ſh;11 be ſhewed. 


« Se face implead per colluſion.] wut the Termoz that is to be 
received by the ſecond bzanch which referreth fo this, muſt nof onely alledge 
the Colluſion, but alledge matter foz the ſafeguard of his intereff, as there 
till be ſhewed. ;.-Þ 


@ Facedefault ou voille render.) Faint pieader is not takeh to 
be within this Act : ſte the laſt clauſe of this Ac, o 


© Et ledemandant eyt querel”.] hat is, if the Demanvant have 
Erecution,and the Termour oufted,ſo as he niay habe his Action of Covenant, 


« Le Maire & les Bailifes puifſent enquirer, &c.] and this 
emquiry muſt be done by wait in nature ofa Commiſſion grounded pon this 
Act, directed to the Baioz and Ballifes, reciting the Leaſe, the bzinging of the 
Action by colluſion, and this Statute, and concluding thus, Ideo yobis manda- 
mus, quod conyocatis partibus coram vobis, & inquifita ſuper hoc plenius yeri- 
tate eidem A. ( that is the Zermoz ) de go mefſuagio terminum ſunitri 
quod juſtum fuerit ſecundum formam ftatuti prezdiR* habere faciatis, And fo 
regularly, when any ltke authozity is generally given by any Act fodo juſfice, 
it onght to be done by fozce of the Kings wit grounded upon the Act, any 
the wzit grounded apon this Ac is called, Breye de inquirendo yericatem 
ſuper ſtatutum Gloc', 


© Execution del judgement pur le demandant ſoit ſiz- 


ſpendus.] Do as the Lelſo2 andhis heires in the mean time having the re- +7 x:3.601.29. 
_ not withſkanding the Judgement, ſhall have the Rent and ſhall puniſh Kelv. 108. b. 
alle, xc. | 


T En meſme le manner ſoit fait de equitic intiel caſe 


deyant Juſtices, ſi le termor ceo challenge devant judgement.) 4 E.z.Receir x59 


erp mult be by fozceof a leaſe by Deed, asit was reſolved Trinic, 3, 2” _— oh wa 
ac6bi ubi ſupra, | | OM nel 
This is the firſt Act that gave receit in any caſe, and by ſa2te of this Ac the as "i 
Termoz befoze Judgement may pzay fo be received to defend the right and 30-7 87-21, 12. 
intereſt of his fermupon the defztlt,o2 Renderzo2 Nient dedire of the Tenant, 2* 17-25-14 H. 
but not upon Faint pleader : and Tenant by Statute Merchant, Staple, and = 7. 25H 
Elegit are taken Within this bzanch, aſwell as within the fozmer b2anch of ©. 17 Eliz. ; 
this Act, PE Dier, 253. b, 
And if is ns£ ſufficient fo2 the Termoz to —_— Collnſſon, but he muft alſo 

;t 2 


traverſe 


Regiſt.179.a; 


324 Glocefter. Cap. 12, 
fraverſe the point of the Demandants Wrif, oz plead ſome barre fohis title., 
foz this Law that giveth him to be received, enableth him to plead foz the ſafe- 
guard of his intereft. | | | 

19 E.zreceit, xg, ,  E98 Lermoz muff be received befoze Judgement, and albeif he doth defeny 
i * His term, he ſhall not arreff Judgment, buf ſuſpend Execution during the 
term; foz theſe wozvs, En meſme le manner, maketh this bzanch in cquipage 
with the fozmer. 

Hs i If the Tenant vonch,and the Uouchee enter info Warranty,and after make 
wh *%# 27 5% default, the Zermoz ſhall be received ; foz albeit the firſt bzanch-( whereuntg 
this doth refer ) is, when he that hath the franktenement mike default, yet in 
as much as the Uouchee is Tenant in Law ( this Law- being benefictall fo 
ſafeguard of the intereſt of the Termoz) he ſhall be received, foz it is within 

the ſame miſchief. 


——— 


CUP. XI 
| | 44th waa eſt enſement, que fi home ſoit implededete- 


nement en meſme la citie, & vouch forrein* a garran- 
tie, quel veigne en la chancery & eit briefe de ſummon 
ſon garrantor a certe jour deyant Juſtices du banke, & un 
auter briefe au Maire & as Bailifes, que ils ſurceſſent en { 
parolle que eſt deyant eux per bricfe, jeſques a tauntque le 
paroll' de le garrantee ſerra termine devant Juſtices du bank: 
Ex quant le parol de la garrant' ſerra termine devant Ju. 
ſtices du bank, donques ſerra dit au garrant' que il veigne 
en la citie de Londres a+ reſpoign” de chief plee. Er le de- 
mandant per ſa ſuit eit brict de Juſtices de bank, au Maire 
 & as bailifes que ils voilent avant en le plee, Er fi lede- 
mandant recoyer vers letenant, veigneletenant as Juſtices 
| de bank, & eit brief au Maire & as bailifes, que ſi lete- 
nant it laterre perdus, que ils facient extendela terre, & 
retorne lextent en bank a certe jour, & apres ſoit maunde 
- au viſcount du pais oule garrantee fuiſt ſummons, que il 
luy face aver dela terre lc garrantor a le value. Yide Articul 


Glouc. corre&t Anpo 9. Edw. 2. 


The miſchtef at the Common Law, when the Tenant did vouch one fo 

Warranty, and p2ayed that the Uouche might be ſummoned in a fozrein 

1. 2b.14 H County, was the great delay that the Demandant had thereby, and ſpectally 
Begi 5:04 *'* in London, fo2 that in London the Plea could not be removed neither by Tolc 
See how thisjs a2 Pone ; but the Plea was put without day, and the Reco2d removed by the 
correQed by rhe Kings JUrit into the Court of Common pleas, xc. and ſome did hold, that af 
Stature of . = the Common Law the inferioor Court was put out of juriſdiction: but now by 
inticuled, Ar2ic%» thig Statute, and that of 9 E. 2. the Demandant ſhall ſue out of the Chancery 


Correftos, -&fC. 


the - 


pats gh Writ of Summons ad warrantizandum againft the Uouche, retoznable befoze 


the Juffices of the Court of Common pleas at a cerfain day, and another wait | 
out of the Chancery called a Recordare to the Patoz and 3Sattifes to remove 

the Reco2d befoze the ſame Jultices at the ſame day, and thercupon the 2aioz 

and -Bailifes, being required thereunfo by that wait, to pzefir the day cf the 

return of that wzit to the parties fo appear at the return of that wait ; and 

when the Court of Common pleas hath determined of the Warranty, then 

the Uouchee th.ll be commanded fo go info London,to anſwer to the chief Plea, 

and by a judiciall wzit the Courtof Common pleas ſh:il remand the Reco2d, 

requiring them ts pzoceed in the ſamePlea ; and ſo fozth, as it ts contained un 

both theſe Ads. 


,.F za la CItle. ] That is, the Citie of London ſpecially named foz the 
cauſe afozeſaid, but extendeth by equity fo all other pzivileged places where j/"51 2-<2-48 
a fozrein Voucher is made, as to Cheſter, Durham, Salop, EC. Regt-2.7,8 AN 
Ancient demeſne ts (4s ſome do hold )within this Dtatute,becanſe the Free- o» _ = 3-Record 
hold is in the Tenants, and is within theſe wozds Soit implead de tenement )but 3A Epakis £4: 
otherwiſe it is of a Tenant by copy Roll in a Court Baron, becauſe he hath no 24 Xcord.: Fl 


franktenement. 11 H.4 27,2 
14 H.4.25.18 H; 


7 He 4 _ : b . 

th x kd. wan _ a gar open De forinſecis vocatis ad warrantiam, - I. 5 EG, Po 
, n one 15 vouc ed, and the Tenant p2aypeth that the Uouche 9, 12 E.z.Vous 
— in a fozrein County. NTP VO _ yp” 4 
* This Act being a benefictail Law foz furtherance of juffice,and fo2 ouſfing jbid. 26 "Ss 
of delay is taken in this point alſo by equity, not onelyto fozrein pleas in reatt ibi4. 21 6. ; 's. . 

actions, but alſo to pleas although they be not fo2retn, yet foz default of power 10. 34 H.6.42. 
fo pzoced, the ſame ſhall be removed ut ſupra, and remanded ut ſupra : as if tn 1 ae ap; 
an Action Aunceſtrel the Tenant plead barffardy in the Demandant, oz in a Tens. :. God 

Wall of Dower the Tenant plead unques accouple in loyall matrimony, neither dc Chartres 3. 
the Court in London, oz any like inferiour Court cannot awarda wait to the * 7-30-27 F.8: | 
Wiſhop fo? friall thereof, fo Nullus alius przter Regem poſſit Epiſcopo deman- 12.Paſch.zs5 H.8 
dare inquiſirionem faciendam. And another treating of the Plea of Ne unques woes com< 
accouple, in barre of a walk of Power, ſaith, Ac fialtus quam Rex demandarer Frwmigrag Vouthes 
Epiſcopo quod inde inquireretur, Epiſcopus alters mandatum quam Regis non *23: 3 H-4:12 a. 


tenetur obtemperare z and herewith agree our Wwokes in all ſucceſſions ij mgmt Y ru 
+42.F.N.B.6.b. 


of Ages. | : 
- Andtherefoze if ſuch Pleas be pleaded in London, 02 ſach other inferi b Brag. l.z.f.206, 
Courts, the Recozdſhall be removed ; and after a watt fo the ſe ly Eleta I ; : —_ 
tificate made by the Biſhop, the Reco2d ſhall be remanded: * and it appeareth 5 E.3-59-14 Fic3: 
that this Act doth ertend to reall Actions wherein Woucher lyeth, andnof to Trials 63.24E.3. 
perſonall Actions ; *and teft that fozrein Uouchers ſhouldbe uſed fo2 delay, 272; t% we. 
they muſt ſhew a Charter, xc. comp2ehending Warranty to the Cottrt, " i ” 5H b-; 34; 

37 H.6.30. 14 H: 


q Veigne en la chauncerie & eit briefede ſummons, &c.} 7:21: H.7-34: 
35- 14 H.4.26. b; 


*This ts correctedand altered by the ſatd Article upon this Statute in An. +2 

E.2.fo2 by that Statute the Waioz and Bailifes > pes proyere ta bofo3 = Fankford. 

the Juſfices of the Bench at acertain day, and ſhall ſend the Recv2dthither Ez £3 H.4.folrs. 

le Juſtices face ſummon le garrantee devant eux & pledent le garrantie, and hereby 33 £7.6.36. 

the Juſtices of the Bench ſhall award the Summons ad auxiliandum, 8c. and NEO 
not fetch it ont of the Chauncery : and by the ſaid Actof g E. 2. it is pzovived, OY 

that if at- the day given in banke the Tenant make default, a Petic cape ſhall « 9 E. z bi ſupra: 

be awarded to the Paioz and Bailifes, to give Judgement upon that default, fs a OY 

if it cannot be ſaved, xc. " I; gt? 

In a Przcipe in the Huſtings in London, the Tenant voucheth ene in Londoti, fol.31.a, @ b. ii 

and other fozrein Uouches in the County of Norfolk, #r. In this caſe as welt '©2 *s: 

the Uvucher within London as the fozrein Uouchersthall be removed; fozat; 49;5+ 3: 9: & is: 

thonghthe wo2ds of this A be Vouch forrein* a garrantie, yet becauſe P2oceſſe 50 E. 3. Vauche? 
muſt: be made againft all the Uouchees at one fime, andif Pzocelle ſhould be Say 

WS ' _ntady 


32.6 Gloceſter. Cap. 12. 
made by the Conrt of Common pleas onely agatnff the fozrein Uouches, al- 
though they came in, they ſhould nof warrant, no2 anſwer without the others 
befoze Pzoceſſe were determined againft them in London ; ſo as neccfſity re- 
quireth, that Pzocelſe ſhould be made againlf all af one time, and that ought 
fo be done in the moze wozthy Court, and when the Warranty 1s determined 
in the Court of Common pleas, all ſhall be remanded. : 

Que le parol del garrantie ſerra termine deyant les 


] uſtices del banke.) This is the power given to the Juſtices of the 
-= « Ig ine Court of Common pleas, and this Act is in nature of a Commiſſion to them, 
Paſch, 15H.8, therefoze it is god fo be ſen what is within therr Commiſſion, the wo2ds of 
Rer.343-in com- the ſaid Writ of Recordare are, Ut terminata_ warrantia ills coram prefat* Juſtic? 
muni banc.5 E.6. eadem recordum & proceſs' yobis reramittamus, 8c. | 
DICE. + If the Tenant vouch a fozeiner to Warranty, and the Reco2d 1s removed 
Kelw.re9-13 E-3 into the Court of Common pleas to determine the Warranty, the Uouche 
Youch.18:325-3 may vouch over in a fozein County, andthat Uonch& may vouch over, and if 
-eruly a5 + tag nd the Uonche make default, the Court may make P2ocefſe againlT him, xc, Quia- 
31-42 E.z3.1. quando lex aliquid alicui concedit, omnia incidentia tacite conceduntur ; but none 
49 E.z. Vouch. of the Uouches carr pleadin chief, but that mult be pleaded in the inferiour 
233. 20 B. Fa EE Court, foz that is not within the ſaid Commiſſion given by this Act. But if 
ons O + " the Demandant in Banke appear not, the Court may awarda Non ſuir as inci- 
167. 28 8.8.x, dent, and ſothe Tenant in Banke may be eſfoined. | 
Jn Dower in the Huftings in London againff the huſband and wife, who 
vonch a fozeiner to Warranty,whereupon the plea is adjourned into the Com- 
mon pleas at a certain day,at which day the husband and wife ſued out a TUrtf 
againſt the Uonche ; whereupon the Uonchee appeared, and the baron made 
$£.2.1.2.b:jc, Default, and the wife pzayed fo be received upon his default ; andby the rule of 
Repel. Fob. '* the Court the was received, and that it was within their Commiſſion, foz that 
3x E.z-Reccir, the default was made in this Court, whereupon the land was to be loſt ifthe 
125. were not received; fo2it is a Barime in Law, Necefſicas ſub lege non conti- 
netuw, quia quod allas non eſt licitum, necefſiras facic licitum, but yet others are 


- op b.z.tol-93 of another opinion. 


_ T Unauter briefeal Maire & Bailifes que ils ſurceſs',&c.] 


Regiſt. fol.7. That is, the ſaid Writ of Recordare whereby they are commanded quod recor- 
dum & proceſſum ejuſdem loquelz cum omnibus ea, tangentibus Juſticiaris 
noſtris de banco ſub figillo yeſtro mittatis, &c, Which to them is a Super- 
ſedeas in Law, 


T Et le demandant per fa ſite ei briefe des Juſtices.) 
| This is a Procedendo in loquela directed to the Paioz, tc. to pzoc&d, which 
pou map read in the judictall Regiſter. 


Regiſt, judic, 
fol. 73. 


T Queils facient extender la terre, &c.] $0; the better 
perfozmance of this Ac, the Tenant muſt ſurmile, that Execution is ſued 
againlt him, and pzay a Venire fac* recordum. 

35y fozce of this Act the Juſfices of the Common pleas upon that Recozd 
ſhall award a Writ of Extcndi 8& apprecari fac*, to the Maioz and Bailifes, 
which Writs grounded upon this Ac are ſufficient expoſitions of the ſame, 

and will reſolve many doubts that may ariſe hereupon, 
Hil, 24.E;3.in A notableRecozd you may read in libro G. in the Chamber of the Guild-hall 
com” banc', Raſt. in London, fol.7. in Anno 24 E. 3. whereby it appeareth that Thomas Dorken(- 
__ de —y field and Emme his wife bzought a Writ of Dower in the Huftings, again 
Cole £1 f0.196. Alice. Colwell, to be indowed of a houſe in London, of the indowment of R. de 
Note here the Enwvil lafe-her baron, the Tenant appeared; and vouchedto Warranty Thomas 
forein Voucher, ſo1, and hetr of John de Colwell, and pzayed that he might be ſummoned in the 
County of Middleſex, whereupon the Recozd ſaith, Dies datus eft partibus 


coram 


Cap 13. Gloceſter: 


coram Juſtictartis Domini , Regis de Banco apud Weſtm* in craftins Purifica- 
tionis » uc runc fiat 1b1 juxta formam Artic* Gloc*, pro Ciyibus London inde 


correct!» 


And there it appeareth that the Juffices of the Common pleas awarded the 
ſummons agatnit the vouche, who appearedupon the grand Cape, and entred 
into the warranty, Ideo loquela prxd* remittatur in Huſting* coram Majore & 
Vicecom', ut ibi ulterius fiat, prout hatenus de jure fieri conſueyit : Whereapon 
a reſummons was awarded in the Huſtings againſt Alice the Tenant, & idem 
dies given to the Demandant, at which day the Tenant appeared and the vold/ 
c<& alſo, and rendzed Dower, and thereupon judgement was given againſt 
Alice the Tenant, Er diftum eſt per Curiam diftz Aliciz quod ſequatur in 
Curia Domini Regis coram Juſticiariis de Banco ad habendum de terra di& 
Thomz de Colewell tenentis per warrantiam in Comitat* Midd* fi fibi vide= 
rit expedire, And after the Tenant came into the Court of Common pleas, 
and p2ayed her remedy againff the vouche ſurmiſing that erecution was 
ſued againlt her, and a thi rd part of the houſe delivered to the Demandant; 
whereupon a Writ iflued out of the Court of Common Pleas, Ad yenire faci- 
endum recordum coram Juſtic* de Banco , by Which it appeareth that in the 
Huſtings by the fozein vowcher , Placicum przdl&* fine die remanſit, & partes 


przdict ſecundum formam Ratuti coram prefatis Juſticariis noſtris apud Weſtm?, 
ut eadem Alicia verſus predict? heredem de warrantia ſua habetnda ſecundum 
formam ejuidem Statuti proſequi poſſir, adjornar? fuiſſent, &c, 

J have ſet fozth this Reco2d the moze at large foz that it ſetteth fo2zth this 
Statute, and that of 9 E.2. in their lively colours, ſo as a man may ſe that 
(as it were) acted, which by thoſe Ads is required. And J know that many 
have followed that Pzecedent ; which is wozthy fo be ſeen af large ; Wut he 
that is deſirous to read this whole Chapter in a ſmall Pap, let him read 
Fleca, who ſaith, De warrantis vocatis cxtra juriſdiftionem hujuſmodi locorum 
privilegiatorum ( viz, Civitar' & Burgorum, &c. ) taliter Rtatutum eſt, quod fi im- 
placirati per breye de reRo aliquem forinſecum yocarunt ad warrantum , tunc per 
quirant fibi de Cancellaria duo brevia, viz, ad ſummon' Warrant coram Juſtic* 
de Banco ad certum diem ; & aliud balivis Civitatis, quod placitum illud ſuperſe- 
deant, donec de placito warrantiz fuerit terminat”, quando terminar*, dicatur war= 
rantis, quod adeant Civitatem & reſpondeant de placito principal , 8 habeant 
brevia judicialia ad baliyos quod tenementa petita extendantur fi fuerint amiſſa, & 
retornentur extentz. ad certum diem coram Juſlic*, per quos mandetur Vicecom* 
quod faciat tenentibus habere ad yalenciam eſchambium. And 1t is wozthy the 
obſervation that at the Common Law in caſe of a fozein voucher in the 
Huſtings of London, the plea was adjozned befoze the Julfices in Tyze, when 


327 


Fleta lib, 4.ca. 48, 


they came to the Tower of London ; foz the Court of the Huſtings London wag 1nt' leges Ed. Res 
not derived out of the Juriſdiction of the Court of Common pleas, as other 8's Lamb. 236.b. 


\ Courts that have power tohold pleas reall are, and therefoze the adjoznment 

was ( as hath been ſaid) befoze the Juſfices in Eyze : Foz the antiquity of this 
Court of Huſtings amonglt the Laws of @, Edward, you ſhall read, Debet enim 
In London, quz capur eſt regni & legum, ſemper curia domini Regs fingulis ſeptimas- 
nis diz Lunz Huſtingis ſedere, & teneri; &c. | 


CAP. XITL 


Urview eſt enſement,, que del heure que plee ſerta 
moveen la Citie de Londres per briefc, ; le tenant 
neit power de faire Waſte, ne Eſtrepement 


u tenement 


quie 
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(7loceſter. Cap. 13. 


que eſt endemaunde pendant le plee, & 11] face, le Maire 


& les Bailifes facent garde a le ſuit le Demandant. Er meſme 
le ord? & Statnte ſoit garde en auters Cities, Boroughs, & 
ailours per tout le Roialme. | 


15cfoze this Statute there lay at the Commen Lawa Writ of Ckrepement | 
after judgement; and befo2e execution, and fo an Citrepement doth lie foz 
Waſte done after vcrdic, and befo2e judgement. 

' There are two kinds of Cffrepements p2ohiliting Wale pendente placito, 
one o2iginall, and may be ſued out of the Channcery, either together with the 
ozigin&ll Precipe by which the land1is demaunded, c2 af any time affer Pendant 
le plea direced to the Dheriffe, the party, o2 Toth ; the cther 1s judictall fo be 
grauntced by that Court where the plea dependeth. 

And ſome doe hold that the oziginall Uirit of Cſtrepcment didlie at the 
Common Law to p:ohibite any Waſte dene pendente placiro,(foz ſay they)there 
lieth a Writ De bonis arrcſtandis ne difſipentur pendente placito, &c, a Fortiori 
in caſe pf inheritance, wherein if Waſte ſhould be done, it ſhould be inconveni- 
ent, and againſt the Common-wealth : But certain it is, that the judictall 
Writ is given pendente placico by this Statute, 


T Que plea ſerra move.) Some doe hold that this is fo be in- 
fended of reall Actions, wherein no damages are to kc recovered, foz that in 
reall Qaions where the Demandant ſhall recover damagrs,he ſhall recover da- 
mages pendant le briefe, and that 1s the reaſon, that in thoſe caſes the De- 
mandant count to no damages,and therefoze in thoſe caſes the Tenant might be 
doubly charged, once in the Eſkrepement, and again in the pzincipall Action, 
To this it is by ſome anſwered. 1, That this Statute is generall fo reall 
Actions. 2, There ts no miſchief, fo2 a recovery of damages in the one isa 
barre to the ofher. 3 It is ( as hath beenfaid) inconvenient and againſt the* 
Common-wealth that Waſte ſhould be done. But where damages are fo be 
recovered, but not pendcnte placito, there without queſtion the Eſkrepement; 

Amongf the pefitions of the Commons in the Parliament holden in Anno 
28 E.;z. one was, that the Writ of Eftrepement might liein every Agion 
where the party ſhould recover damages foz Cſtrepement after the UWrit pur- 
chaſed ; And the anſwer was, the old Law ſhould be continued. 


7 Quele tenant. ] 3f the Tenant make a feoffment pendente 
placito, in Law he remaineth Tenant , and yet the Demandant may havean 
Cltrepement againſt him and the fcoffee alſo, and ſo againft the Tenant and 
the Uowche o2 Price in aide, 

If there be two Tenants, the Demandant may ſae an Cfkrepement againſt 
the-one of them ; andafter judgement a Writ of Efkrepement lieth againſt the 
Zenant and fkranger by the Common Law. 

Jn an Ctrepement ths Tenant ſhall not have his age, fo2 it is in nature of 
a ZTreſpaſſe. SOS 

Jn the Effkrepement pendente placito, the Demandant ſhall not recover da- 
mages befoze judgment be given in the paincipall. 

If an effranger of his own w2ong without the pztvity of the Tenant doth 
Eſftrepement oz Waſte after the Writ ſued out, the Tenant ſhall not be pu- 
nilhed fo2 this Walle. | 


© Duntenement que cſt en demaund.) 3na $cire £0 to ers 
ecute a fine g2 a recovery( though no land be demaunded thereby ) yet may the 
Plaintiffe have a Writ of Cſtrepement,foz it is in cquall miſchtek, and ſoit is 
in 


Cap: 14. Gheeſter. 329 
jn 4 Quid juris clamat, and in an Attaint an Effrepement doth ite, andyef no 34 E-3- Eftrepe< - 
jand is demanded. 4 | of ny ENS” 
 Jnan Action of Waffe no land is demanded,and yet an Efkrepement in that 7 bo. - tr 
caſe lieth, | ET PERS: £4 4H 
In a ed IE fac no Cltrepement doth lie, fo2 both them are in poſſeſſion; ” _ 2. Eftro 
and there isno reaſon that one thall be reſtrained, and not the other. Brat 3. Paſch, $3 
Jf a Formedon be bzought of a Bannoz, and the Demandant ſue out an 1.8. Bendloeg 
Eftrepement, and after that a Tenancy eſcheat, the Writ of Eftrepement F.N.s. 6:. 
extends to the land eſcheated, becauſe it cometh in lien of the ſervices, and yet 
that land was nof demanded. | 


q Neyt power de faire Waſte.] The Tenant notwithſtanding + 1 5, c, R 
the pzohibition in the Writ of Cſfkrepement may cut down co2n, 92 graſſe, oz 
underwwd, o2 the like, ſo it be no Wafte oz deſtruction, 5 


© Pendant leplea.] his is tobe interitwd of a jndictal Writ of 18 1.8.,. 
Eftrepement granted out of the Court of Common Pleas, #c. when the p2zin- 2 H.6.13. 
cipal Writ is returned, fo2 befoze that it is not depending there, but the De- 
matidanf may have an oziginal Writ of Tfkrepement (as hath ben ſaid) toge- 
ther with the p2incipal Writ out of the Chancery, 
@his Act is ſo conſtrued, that by a conſequent the party ſhall recover dama- 
ges fo2z Waſte done (pendente placito) after the Writ delivered, and therefoze 
it is god policy to purchace the Writ of Ekrepement together with the Writ. 
Note the Writ it ſelf founded upon this Statute is but a p:ohibition,and upmn 
\ the attachment the parties doe pleade, xc. | * £708 
1But note upon the Wric of Effrepement af the Common Law, yiz, after | 
judgement, the Plaintiff ſhall recover damages foz the Wafte done befoze, Regilt: judic.12, 
without any p2ohibition fozmerly vetivered. ERR: 22 E.z. Eftrepe- 
 Andupona Writ of Eftrepement grounded upon this Ad, the Sheriff may "7 __ 
reſiſt them that doe oz offer to doe Waſte ; and if otherwiſe he cannot doe it, he £292"b5 af: 
may lawfully impziſen them, oz make a warrant to others to doe it, and if ne- _ 
ceſſity require it, he may take pofle Comitatus : ſo odions in Law) ts Watlty 
and deſtruction. | | 


R * CHF. XI 
fr Roy graft de fa grace as Citizens de Londres, que la 


4. ouavant ces heures ceux queux fueront difleifies de lour 
franktenement en meſme la Citie, ne poient recover lour da- 
mages avant le venue des Juſtices a la Tower : Que deſormes 
iceux difleifies eyent lour damages per recogniſans delaſſile, 
per le quel ils recoveront lour tenements, & les diſſeilors ſoi- 
ent amercies devantdeux Barons Dexchequer, queux un foits 
per an veindr* en le Citie a ceo faire. Er ceo ſoit maunde a 
Treaſorer & as Barons Dexchequer quels le facent faire cheſ- 
cun an per ij, de cux a lour lever apres la Chaunceleure. Ec 
les amercements per les ſummons del Eſchequer ſoient levies 


al oeps le Roy, & al Eſchequer deliveres. 
. = ob U n The 


£0 


Ghefter. Cap.1s. 


FiwH.z, cap.48.. The miſchief beſoze this Statute was, that in London if one were difſeifed 


. 


F.N.B, 7,13: 


BraR. 164. b. 


Cap. 5. 


of his freehold, he could not in the Aſſiſe of freſh-fo2ce recover damages, but the 


' land onety, becauſe the Alſiſe of freth-fozce did not lie by oziginal Wrif, but by 


45ill ; and therefoze if he would recover damages, he muſt tarry until the Jn- 
Kices in Ey2xe cane into the Tower, which eame but once in ſeven years: Any 
therefoze this Statute doth give damages m the Afſiſe of freth-fo2ce, and by 
equity it extemdeth to Gloceſter, and fs other Cities and Bozoughs Which by 
afage and euftone hold ploa of Allife of frefh-fozce by Bill, _ 

. Pote BraRton ſaith, Recognirio Aﬀiſz nove difſeifinz mutkis vigilits excogitata & 
inventa recuperandz poſleſl. graria, ut per ſummariam cognitionem abſque maena ju- 
ris ſolemnitate, quaſi er compendium pegothum terminetur : And it was called 
[ Aﬀſa novz Heine) in reſpect of the delay befoze the Juſftces in Cyze. 


q Citizens de Londres.) Rote London is a Cozpozation by p2e- 
ſcription, and therefoze may have divers names of Cozpozation, as namely 


| here (Citizens. ) Eo 


Qu 


LHT, AS 


Urview cft enſement, que le Maire & les Bailifes avant 

le venue de ceux Barons enquergent des V ines vendus 

encounter laſſiſe, & le preſentent deyant eux a lour venue, 

' & donque ſoient amercies, la ou ils ſoilent attendre, jelque 

a le venuedes Juſtices errants. Dones a Glouceſtre le quart 

jour de October, lan du reigne le Roy Edward fits le Roy 
Henry. 6. 


The like miſchief was concerning the enquiry of the bzeach of Aliſe of 
wines, as befoze in the fozmer Chapter concerning the recovery of damages: 
Therefoze this Ac giveth power to the Payoz and Wailiffs to enquire of the 
bzeach of the Alſiſe of wine, and not to tarry till the Juſtices in Cyze doe 
come. 


T Dees vines vendus enconter laſliſe.] wyis Statute here in- 
tended ts limited by the Statute De piftoribus & Braciatoribus, 
Aſſifa vini feeundum Afﬀiſam Domini Regis obſeryetur, ſcilicet ſtxtertium ad xy. 0d. 
& fi Tabernarii illam Aſfiſam exceſſerint, per Majorem 8 Balivos oftia claudantur, 
& non permittant yinum vendere, donec licentiary a Domino Rege obtinuerint, But 
this Act is repealed by 21 Regis Jacobi. 
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Scarurum de VVeſtminſt ſecundo, 
- Editum Anno 13 Edw.1. 


The Preface of the $ tatute of W.2. 


"wr nuper Dominus Rex, in quindena San&ti Johan- 
{ nis Baptiſtz, anno regni ſui ſexto, conyocatis Prelatis, 
Comitibus, Baronibus, '& concilio ſuo apud Glouceftre: 
Quia plures de Regno ſuo exhzredationem patiebantar, eo 
quod in multis caſibus, ubi remedium apponi debuit prius, 
non fuit per prxdeceſſores ſuos, aut per ipſum remedium 
proviſlum, quazdam ſtatuta populo {uo valde neceſſaria & 
utilia edidir, per quz populus ſuns Anglicanus & Hyberni- 
cus ſub ſuo regimine gubernatus, celeriorem juſticiam, quam 
prius, in ſuis oppreſſionibus confecatus eſt, ac quidam ca- 
ſus, in quibus Lex deficiebat, remanſerunt indeterminarti, & 

uidam ad reprimendam oppreſſionem populi remanſerunc 
faruend' Dominus Rex in Parliamento ſuo, poſt Paſcham, 
Anno regni ſui tertio decimo apud Weſtminſter, multas T 
prefſiones populi, & Legum defectus, ad ſuppletionem di- 
&orum Statutorum apud Glocefter editorum, recitari fecit, 
& ſtatura cdidit, ut patebit in ſequent, 


T is commonly called Weſtminſter the Second : Weſtminſter, becauſe this 
Parliament was holden af Weſtminſter ; and the Second, in reſpec of the faz- 
mer Parliament holden at Weſtminſter, called Weſtminſter the fuſt, 


CAP. L 

I primis, de tenementis, quz multotiens dantur ſub con- 
ditione, videlicet, cum aliquis dat terram ſuam alicui vi- 

ro & ejus uxori, & hered' de ipſis viro & muliere procrea- 
tis, adje&ta conditione expreſla tali. Si hujuſmodi vir & 
mulier fine hzred' de rolls viro & muliere procrear obiif- 


ſent, terra ſic data ad donatorem, vel ad cjus hzredem re- 


yertatur, In caſu etiamycum quis dattenementum alicui m 
Vu 2 liberum 


33t 
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Weſtm. ſecond. Cap. 1. 
liberum maritagium, quod donum haber conditionem an- 
nexam, licet non exprimatur in charta doni, quz talis eſt, 
Quod ſi hujuſmadi vir &'mulies, fine hered de iplis viro 
& muliere procreat” obiifſent, tenementum fic datum ad do- 
natorem, vel ad c<jus hzredem revertatur. In caſu etiam cum 

is dat tenementum alicui, 8 hzrcd' de corpore {uo exeun- 
tibus, durum videbatur, &adhuc videtur, hujuſmodi dona- 
toribus, & heredibus. donatorum, _ voluntas donato- 
rum ipſorum in donis ſuis expreſſa, non fuir prius, nec 
adhuc- eſt obſervata. In omnibus enim pradictis caſibus 
poſt prolem ſuſciraram, & excuntem ab ipſis quibus tene- 
mentum fic conditionaliter fait datum, hucuſque habuerunt 
hujuſmodi feoffari poteſtatem alienandi tenementum ſic da- 


 tum,& exhxzredandi exitum eorum, contra voluntatem dona- 
' torum, & contra formam in dono expreſſam. Et prxterea 


curn deficiente exitu de hujuſmodi feoffatis, tenementum ſic 
datum ad 'donatorem, vel ad cjus hzredes reverti debuit per 
formam in charta de dono hujuſmodi expreſſam, licet exi- 
rus (1 quis fuerit) ob;iſſet per fa&tum tamen 8 feoffamentuni 
corum, quibus tenementum fic fuit datum ſub conditione; 
exclufi fuerunt hucuſque de reyerſione corundem tenements- 
rum, quod manifeſte fuir contra formam doni : Propter quod 
dom' Rex perpendens, quod: neceſſarium & utile eſt in pre- 
dictis caſibus apponere ftemedium, ſatuir quod voluntas 
donatoris, ſecundum formiam in charta doni ſui manifeſte 
expreſlam, de cztero obſervetur, ita quod non habeaat illi, 
quibus tenementum fic fuit datum-ſub conditione, potefta- 
tem alienandi tenementum fic datum, quo minus ad exitum 
illorum, quibus tenementum fic fuerit datum remaneart poſt 
corum obitum, vel ad donatorem, vel ad ejus hxredem (li 
exitus deficiat) revertatur, per hoc quod nullus ſir exitus 
omnino, vel (fi aliquis exitus fuerit, & per mortem deficiet) 
herede de corpore hnjuſmodi exitys deficiente. Nec habeat 
de cztero ſecundus vir hujuſmodi mulieris aliquid in tene- 


mento ficdato perconditionem, poſt mortem uxoris ſux,per 


legem Angliz: necexitus de ſecundo viro & muliere ſuc- 
cellionem hereditariam.: ſed ſtatim poſt mortem viri & mu- 
leris, quibus renementum fic fuir datum, poſt corum obi- 
tum ad corum exiturn, vel-ad donatorem, vel ad ejus hare- 
dem (ut praditum eſt) revertatug. Er quia in novo caſu 

| noyum 
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noyum -remedium eſt apponendum : figt impetranti tale 
breve. Pracipe A. quodjuſte, &c. reddat B. tale manerium 
cum pertinentiis, quod C. dedit tali viro, & tali mulieri, & 
hzred' de ipſis viro & muliere exeuntibus. Vel quod C. 
dedit tali viro in liberum maritagium cum tali muliere, 8 
quod poſt mortem prxdi&orum viri & mulieris przdicts 
B. filio eorundem viri & mulieris deſcendere deber per for- 
mam donationis prxdi&tz, utdicit : Vel quod C. dedittali 
& hered' de corpote ſto exeuntibus, & quod poſt mortem 
jpfius talis, predi&t' B. filio predicti talis deſcendere debet 
per formam donationis, &c. Breye _ quod donator ha- 
bet recuperare deficiente exitu, ſatis eſt in uſu in Cancellaria. 
Er ſciendum eſt, quod hoc ſtatutrum quoad alienationem te- 
nementi contra formam doni impoſterum faciendam, locum 
habear, & ad dona prius faQta non -extendatur. Er fi finis 
ſuper hujuſmodi renementum impoſterum levyerur, ipſo jure 
fit nullus. Nec habeant heredes hujuſmodl, aur illi ad quos 
ſpeRat reverſio, (licet fuerunt plenz ztatis, in Anglia, & ex- 
tra priſonam) neceſle apponere clameum ſuum. 


CT In primis de tenementis.) TU haf inheritances may be infat- Sze the firſt part of 
led within tyis Ac, you may reade at large in the firſt part of the Jnſfifutes, *b+ Inſticures, 
cap, Talle, ſet.14, let.14. 


| © Multotiens dantur ſub conditione.} weroze this Statute, $ee he 6:@ par 
all Inherifances were effates in fe, viz, either fe-ſimple abſolute, oz fee of rhe Infticuces, 
condiftonal, oz a qualified fee, whereof you may alſo reade in the firſt part 8.3. 

of the Inſtitutes, S:&. 1. And Tenant of lands infailed had befoze this ®ta- 

tute a fe-ſimple conditional ſubſequent ; foz albeit Bricton, who wzote befoze Bric. cop. 36; 
this Statute, ſaith, That if any purchace fo him and his wife, and to the heirs 

of them lawfully begotten, the Done&s have p:eſently buf an effate of Fre&e- 

hold foz the term of their lives, and the fee accrueth to their iNue, ec. taking the 

condition. fo be pzecedent, pet had the Dones at the Common Law a fe&- 

limple conditional p:eſently by-the gift. 

Foz if lands had ben given to a man and the heirs of his body iſſuing, and ;gx.z.Formd.sx. 
befoze iſue he had befoze this Statute made a Feoffment in fe, the Donoz 3 E.r. ibid.65. 
thould not have entred fo2 the fozfeiture, but this Feoffment had barred the iſ- Pl. come ofren in 
ſue had afterwards ; which pzoveth that he p2eſently by the gift had a fe-mple {Þ* L059 Berk: 
condiftonal, and this agreth with the authozity of Littleton, ubi ſupra. OE IO 

Now foz the better underffanding of this Ac, ſing that the eſtate was con- 
diftional at the Common Law, if is neceſſary fo be known when the condition 
was perfozmed, and to what purpoſes. Jf the Done had iſſue, he had not 
thereby a f&-ſimple abſolute, foz if after he had died without iſſue, the Donoz 
ould have entred as in his Keverter. ut after iue had, the condition was See the 6ſt part 
perfozmed to this purpoſe, that he might have aliened, and thereby have barred of the Inſtirures, 
the Donoz and his heirs from all poſſibility of Reverter fo2 default of ine, fo, #2: T#i-{c&.rg. 
the heirs of his body (he having a fee conditional) might have barred them 
as well befoze iſſne (as hath ben ſaid) as after : and to what other purpoſes the 
condi- 
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Mar. 96. 


8 E.3. 379- 


44 E.3-3 
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the Inſtitutes, 


ſe. 3. 


ubi ſupra. 
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27. 39 Eo3:7« 
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condition by having of iſſue was perfozmed, Vide the firlf part of the Infti, 
fufes, ubi ſupra.” , 


© Er hxredibus de ipſis.] #0; tos gift in tail made, this wozd 


[Peirs] is requilite, unleſſe it be in caſe of a laſt Will, ec 


AdjeRta conditione expreſſa tali, &c.] If this condition er- 


p:eſfed had not been added, the very gift would have implied ſo much. 


© Incaſu ctiamcum, quis dat tenementum alicui in li- 
berum maritagium, & Cc. ] wy this clanſe it appeareth that an Inheri- 


bo 


tance paſſeth by theſe wozds Frank-mariage,whercof we have in another place 
whzitten at large, 


© Incaſuetiam curm-quis dat tenementum alicui & hz- 


redibus de corpore ſuo exeuntibus, &c.] wThis Ac having put two 
examples of effates tail ſpecial, viz, the firft to a man and to his wife,and to the 
heirs of their bodies ; the ſecond, of a gift'in Frank-mariage, aſpecial caſe, and 
a ſpecial effate in tatl ; Vere he putfeth a caſe of an effate tail general,not that 
the makers of this Statute meant to enumerate all the fozms of effates in tail, 
but fo puf theſe. as examples, ſo as all manner of eſfates tail, general oz ſpe- 
cial, are within the purview of this Ac. 


T P oteſtatem alienandi CC. ] That is to ſay, by Fine, Feoff, 
ment, Releaſe, oz Confirmation. | 
Wut the Tenant in fail had not onely potreſtatem alienandi, but forisfaciendi, 
&c, alſo; foz2 if after jNue had, he had bed aftainted of Treaſon o2 Felony, the 
land entailed had been fozfeited, and thereby the Donoz barred of the poſſibility 
of Reverter, and forisfacere ts altenum facere, and therefoze in this Act is inclu- 


$. ded in theſe wozds, poteſtatem alienandi, And ſo might the Tenant in fail, be- 
c foze the making of this Ac, have charged the land with Rent, common, oz the 


like, fo have bound his iſſue, but by this Act he is reſtrained -as well to charge 


. as fo alien. 
In the firſt part of 


the Inſtitutes, 


But the having of iCne befoze this Act did not alter the courſe of deſcent, as 
in another place we have ſaid. | 


7 Exhzredandi exitum eorum contra voluntatem dona- 


torum.] Vereby it appeareth that there were two miſchiefs befoze this Ac, 
viz, firſt, the diſheriſon of the iſſues in tail ; ſecondly, that it was contra volunta- 
tem donatorumy & contra formam in dono expreſſam, fo2 the donoz and his heirs 
were barred of the poſſibility of Reverter : & both theſe were wzongs; foz which 
af the Common Law there lay no remedy ; fo2 diſheriſons, atid bzeaking the er- 
pzelſe will and intention of the Donoz are wzongs which this Ac doth remedy. 


q Per formam in charta dedono, &c.] 3t was ſaid before, 
Contra formam in dona expreſſam, ſo as whether the eſtate were made by Ded 
o2 without Deed, if is all one to the intention of this Act, and the moſt uſual 
gifts in fatl being of Inheritance, were by Deed. | 


T Propter quod dominus Rex,&c. ſtatuit.} gibeit here be 


no mention made of the aſſent of the Lo2ds and Commons (whoſe aſſents are 
neceſſary to the making of every Law) yet fozaſmuch as in the Pzeface of this 
Parliament if is ſaid, Dominus Rex in Parliamento ſuo,8c, ſtatuta edidit, and that 
this Act and the reſt were entred into the Roll of the Parliament, and that this 
wo2d[Statuic ] umplieth the alſent of the Lozys and Commons, foz it cannot be 
Staturum Without their: aents, therefoze it hath (as many other of like fozm) 
ben without queUton received foz an Ad of Parliament. = ; 
C I, Quo 


Cap.1. Wefim. ſecond. 

'q xr. Quod yoluntas donatoris, fecundum#ormam in 
charta doni ſui manifeſts exprefſam, de cxtero obſerverur ; 
>. Ira quod non habeant ili, quibus renementum fic fueric 
datum ſub conditione poteſtatem alienandi tenementum fic 
datum, quo minus ad exitum illorum, quibus tenementum 
ſic fuerit datum remaneat poſt corum obitum,yvel ad donatg- 


rem, vel ad ejus hzredem (> exitus deficiat) revertatur, &c.] 
Upon theſs two bzanches, viz. that the will of the donoz ſhould be obſerved, and 
that the donee ſhould not have power fo alien, tho Judges by a thzefold conffru- 
>jon did not onely remedy all the ſaid fozmer miſchiefs, but pzevent all other 
that might ariſe. 

1+ Therefo20 in erecution of the will of the dono2, and that he ſhould have 
no power to alien either lands that lay in livery, o2 tenements that lay in 
grant, they adjudged thaf the donee ſhould net have a. fee-ſimple,but divided the 
eſtates,and created aparticular effate in the dan&@,and a reverſion in the dono2, 
ſq as where the done had a fee-imple befoze, by this Act he haa but an effate tail, 
and where the donoz had but a poſſibility befoze, which after iſſue might be bar- 
red at the pleaſure of the nonc&, now by conffrucion upon this Ac the donog had 
the fe-ſimple erpectanf upon the effate tail, which we call arcverſton, ſo as 
by this diviſion ef the effates the donee after iſſue, o2 befo2ze, could not barre oz 
charge his iTue, noz foz default of iſſue the donoz oz his heirs, either by aliena- 
tion, fozfeiture, oz any charge whatſoever. | 

Dir William Herle Chief Juſtice of the Court of Common Pleas ſaidof them 
that made this Statute, I1z fueront ſages gents queux fieront ceſt Statur; And J 
map ſay as truly, Que ilz fucront ſages gents queyx interpretont ceſt Act, And in 
another place he ſaith, Nous veiomus ceux.queux fieront leftatut, & auxi en 
temps de quel Roy leſtatut fuit fait, que fuic le pluis ſage Roy que unques fuit, & 
le cauſe del ftatur fuir , a ſayer le heritage en le ſang ceux as queus le done 
k fig. | 

The ſecond conſtruction was, that no lineal warranty ſhould barre ths 
iſne in tail, unleſſe there were aſſets deſcended in fe-ſimple from the ſame 


135 


I» 


5H.7.14. videc.4. 
verb. quando vx? 
dotata z&c.& verb, 
non habeanrt aliud 
recuperare, Kc. 


9 E322. 


5 E.3.14. 


2» 


anceſtoz, but a collateral warranty made by a collateral anceffo2 thonld barre _ 


the iTue in fail without aſſets, fo2 that warranty is not reffrained by this A, 
whereof we have ſpoken at large in another place ; and ſo likewiſe the colla- 
teral warranty of the done ſhall barre the donoz, and is not reffrained by this 
Act, as well as the warranty of the donoz ſhall barre the donge, as there alſo 
it appeareth. | 
She third confrucion was, thaf: albeit Tenant in fail was reffrained 
from palver of alienations, yet of lands and fenements that lay in livery, his 
fine oz feoffment ſhonld wo2k a diſcontinuance, and dzive the iffne in fail to. 
his Action ; fo2 ſeeing he had an eftate of inherifance, the Judges compared 
it to the caſe where a man was ſeiſed in the right of his wife, oz a Biſhop 
in the right of his 1Biſhopaick, oz an Abbot in the right of his Monaſtery, 
Ec fic in fimilibus ; and of inherifances that lay in grant, as of Rents, Ad-- 
bowſons, and the like, Tenant in fail could nof make any difcontinu- 
ance, no moze then the others befoze recited might doe, which conffruction 
= made acco2ding to the rule and reaſon of the Common Law in other 
caſes. | 


T Secundum formam in Charta doni ſai 
though there be no deed, as befoze hath been ſaid. 


T Non habeantilli quibus tenementym fic fuerit datum.) 


CC.) This holdeth, 


It was adjudged by Beresford, that the ines in tail ſhould not alien no moze E 


then 


See the firſt par! 
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Weſtm. ſerond. Cap. | 
then thoy to whom the land was given, and that was the intent of the makers 
of this Act, and if was but thetr negligence that it was omitted, as thers it is 
ſaid. Jn this caſe by way of purchace the land is given to the dones, and by 
way of limitation to theifſues in tail, and therefoze by a benign interp2etation 
the purview of this extends to the iſſnes in tail. 


. | Nec habeat de cxtero ſecundus vir, &c. | Theſe are but 
conſequents to-the wozds of the purview, and are but explanatozy, and not of 
ſabfance, and might well have been omitted. FO 

Pet was it adjudged ſen after the making of this Actthat where lands were 
given in frankmariage,and the husband died,and the wife tok another husband, 
and had iſſue befoze this Ac, that the husband ſhould be Tenant by the curteſte, 
and the pzincipal reaſon was upon this bzanch of the Statute, Nec habeat de 
cxtero ſecundus vir, &c, foz that this reſtraint pzoved, as there 1f is ſaid, that 
the Law befoze was, that he ſhould be Tenant.by the curteſie, and yet with, 
out queſtion the iſſue ſhould not inherit that land. 


_ T. Succeſſionem hereditariam.} Jn ancient time if land had 
ben given to 1, S, and his ſucceſſo2s, he had had a fe-fimple, but otherwiſe it 
is at this day, as it appeareth in the firſt part of the Inſticutes, Sect. :. 


© Er quia in novo caſu noyum remedium elt appo- 


nendum.] ; 
Ea quz de novo emergunt, novo indigent remedlo, 

Pereby if appeareth that a Formedon in the Deicender lay not af the Com- 
mon Law, but was given by this A, and the fozm of the Writ ts here ſet 
down, TY 


T Prxcipe A. quod juſte reddat B, &c.] Here is the fom of 
the Formedon in the Deſcender ſet down, and therefoze this Statute ned not 
be recited, noz any Statute which giveth the fozmof the Writ... 


T Breve yew donator habeart recuperare deficiente exitu 


ſatis eftin uſu in Cancellaria.] The Formedon in Reyerrer did lie at' 
the Common Law, but not a Formedon in Remainder upon an eſtate tail, be- 
cauſe it was a f&-ſimple conditional, whereupon no Remainder could be limited 
af the Common Law, but after this Statute a Remainder may be limited npon 


- an effate fail in reſpec of the diviſion of the eſtates. 


4 E.2. Formedon 
>1*D 12 H.4.7. 
21E.3.45. Pl. 
Com, 246, Firſt 

- part of the Inſtir, 
le&. 729,730. 
6E.3-20,8H.4.10. 
33 E. 3. Eſtop- 
pelz80.33H.6.18. 


T Sciendum eft quod hoc ftatutum quoad alicnationem 
tenementi contra formam doni impoſterum faciendamAo- 


cum habeat, & ad dona prius fata non extenditur,] 
This clauſe oaght to receive a two-fold interpzetation. 1. ZThat | ad-donz 
prius fata]-mulſt be intended of feoffments oz alienations made by the done 
TVs iſſues, and not to gifts made by the donoz, foz to them this Ac doth 
extend. L 
| 2+ Dona priusfaRa, that is, poſt prolem ſuſcitatam, foz then the alienation by 
the Tenant in tail, oz his iſues was god in Law : ſo as |dona] here are tobe 
intended lawful gifts, and made in due manner, and ſuch as could not be avoi- 
ded, foz Law alloweth no wzong. 2 


T Er fi finis ſuper hujuſmodi tenementum impoſterum 


vir; _ _—_ —_ This Act doth not make the fine void, 

ut ipſo jure fit nullus, is, it ſhall not binde the right, yet. it- ſhall (as hath 

ben ſaid) make a diſcontinuance. | POO ms 

ut now by the Statutes of 4 H.7.cap.24. and 32 H.8.cap, 34. a fine = 
wi 


Cap.2. Weſtm. ſecond. 
with P2oclamations dofh barre. the iſſues in fail, but a fine without P2ocla- 
mations is a difcontinuance onely, and no barre, 


Deas. | 
Se& moze foz the conſtruction of this @tatufe in the firſt part of the InRi- 


tutes, ſect,21,2242 3,271,362,363,441,7 46,747» 


[ We 


C A P, IL. 


UVia domini feodorum diſtringentes tenentes ſuos pro 
fervitiis & conſuetudinibus fibi debitis multotiens gra- 
yantur per hoc, quod cum tenentes ſui diſtritionem ſuam 
per breve, vel ſine brevi replegiaverint, ac cum ipfi domini 
(ad querimoniam tenentium ſuorum) ad conr', vel ad aliam 
curiam habentem poteſtatem placitandi placita de Vetito 
namio,per attachiamenr' venerint, & rationabilem & juſtam 
diſtriftionem advocaverint, per hoc quod tenentes diſadyo- 
cant nihil tenere, nec clamant tenere de eo qui diftrictionem 
fecir, & advocavit, remanſit ille qui diftrinxic in miſeri- 
cordia, & tenentes ſui quieti, quibus pto illa 'diſadyocati- 
one per recordum Com, five aliarum curiarum, quz recor- 
dum non habent, pena infligi non poteſt, De cxtero pro- 
viſum eft & ftaturum, quod cum hujuſmodi domini in 
com” vel hnjuſmodi curia juſticiam de hujuſmodi tenenti- 
bus ſuis conſequi non poſſint, quam cito attachiati fuerine 
ad ſetam tenentium ſuorum, concedatur eis breve ad po- 
nend' loquelam il/am coram Juſticiariis, coram quibus 
& non alibi juſticia hujuſmodi dominis exhiberi poterir, & 
inſeratur cauſa in brevi, quia talis diftrinxit in feodo ſuo 
pro ſervic'& conſuetud? ſibi debitis.Nec per iſtud ſtarurum de- 
togat” Legi communi uficatz, quod non permikit aliquod 
Placitum poni coram Juſtic' ad peritionem defendentis; 
quia licet prima facie videatur tenens actor, & dominus de- 
fendens, habito tamen reſpe&u ad hoc quod dominus di- 
ftrinxir, & ſequitur pro ſervitiis 8 conl. hbi aretro exiſtew 
tealiter apparcbit porius aRor, five querens quam — 
XR X £ 


| En, io ® 
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Weſtm. ſecond. Cap.2. 
Et ut in certo fint Juſtic' de qua recenti ſeiſina poterint do- 
mini advocare rationabilem diſtriftionem ſuper tenentes 
ſuos: De cxtero concordatum eft, quod rationabilis diftri- 
io poterit advocari de ſeifina anteceflorum vel praxdeceſlo- 
rum ſuorum, 4 tempore quo breyve Nove difleilinz currit. 
Vide W.1.cap.38. Et quia aliquando contingit, quod tenens 
poſtquam replegiaverit averia ſua, averia illa vendit vel elon- 
gat, quo minus retornum poſh fieri domino diſtringenti, 
f1 adjudicetur : Proviſum eſt, quod Vicecomes, Vel Balivi 
de cxtero non recipiant a conquerentibus ſolummodo ple- 
gios de proſequendo, antequam deliberationem faciant de 
averiis, {ed cetiam de averiis retornandis, f1 adjudicetur re- 
rornand”. Et f1quis alio modo plegios ceperit, reſpondeat 
ipſe de precio averiorum. Et habeat dominus diſtringens 
recuperare per breve, quod reddat ei tot averia, vel ca- 
talla, Erfi non habeat balivus unde reddar, reddat ſupe- 
rior ſuns. Er quia aliquando contingit, quod poſtquam 
adjudicar fuerit diſtringenti retornum averiorum, & ſic 
diſtriftus, poltquam averia fic retornata iterum replegia- 
verit, & cum viderit diftringent comparentem in curia 
paratum fibi reſpondere, defalram fecerit, ob quam ite- 
rum readjudicabitur diſtringenti retornum averiorum, & 
ſic bis, vel ter, & in infinitum replegiabuntur averia, nec 
habebunt judicia Curiz Regis in hoc caſu effe&tum, ſu- 
per quo non fait prius remedium proviſum. Ordinar' eſt 
in hoc caſu talis proceſius, quod quam: cito'adjudicatum 
fuerit retornum averiorum diftringenti per breve de Judi- 
cio, mandetur Vicecomiti , quod retornum habere faciat 
diſtringenti de averiis, in quo breyi inſeratur, quod Vice- 
con ea non deliberet fine brevi, in quo fiat mentio de ju- 
dicio per Juſtic reddit : quod fieri non poterit, nifi per 
breve quod exear de rotulis Juftic,, coram quibus dedu& 
fuerit loquela. Cum igitur diftrius adierit Juſtic', & pe- 
tierit averia ſua iterum f1bi replegjari, fiat ei breve de Ju- 
dicio, quod Vic' (capta ſecuritate de proſequendo, & etiam 
de averiis ſeu catallis retornand', vel eorum precio, fi 
adjudicetur retornum) deliberer ei averia, vel catalla prius 
retornata: & attachierur ille qui diftrinxit ad veniend 
ad certum diem coram Juſtic', coram quibus placi- 
tum deducatur in preſentia partium. Er 41 iterato ille, 


qui 
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qui replegiaverit averia, fecerit defaltam, vel alia occaſione 
adjudicetur retornum diftrictionis jam bis replegiat, re- 
maneat diftrictio illa in perpetuum irreplegiabilis, Sed fi de 

novo, & de nova cauſa fiat diſtriio, de nova diftriftiong 
ſerverur proceſſus ſupradictus, 


{ Quia domini feodorum diſtringentes tenentes ſuos,8&c.]J 
- Jn fhis Pzeamble is the miſchief ſet down, that was af the Common Law Flera lib.2, ca. 27. 
befoze the making of this Ac. ES . 
The Mirror without cauſe doth finde greaf' fault with this Aa, which you Mirror cap. 5. 5- 
may reade, and being of no uſe neednot here to be inſerted. | R- | 
q Ad comitatum vel aliam curiam habentetn poteſtatem vide Martbr, 


. ye . = Cap.21, 
placitandi de vetito namio.] De yeticonamio, of a fozbidden o2 unjuſt 
taking, and is not underſtood of a taking in Withernam, foz that is a juſf, and 
no fozbidden_ taking, as in another place J have pzoved moze af large. 


@ Vel aliam curiam.] &o as Lozvs of Yundzeds, Wapen- Marlebrabilupes 
takes, xc. may have power to hold plea of Replevin, xc. F.N. B. 73b. 


q Diſadyocant,&c.] That is diſclaim, whereof the Court being no E.2. 3,50. 6 
Court could havgno Conuſans,becatife if concerned Freehold. 


T Quod cum hujuſmodi domini in com! vel hujuſmodi 
Curia Jufticiam de hujuſmodi tenentibus ſuis conſequi non 
poſſunt,&c. concedatur illis breye ad ponend' loquel illam 


coram | uſticiariis, &C.] Failer of Juſtice is ever a gd cauſe to re- 
move the plea. Bk OS. T: SOY 


| T Ad ponend” loquelam.} The JUrit of Pone doth lie when Flea ubi pra; 
there is a Replevin depending by Writ out ofthe Chaticery, the Plaintiff oz F.N.B.69.in Re 
Defendant may remove the plea by aPone ; and if the plea be depending in the 2i®-84. 2. 
County,the Plaintiff may rembve the ſame- without cauſe, but the Defendant 
cannot remove it without cauſe, and that cauſe muft be put in the end of the 
Writ. And if it be upon this Statute, the wozds be, Quia przdi&' B. cepit ave- Regiſt. ubi ſupra. 
na przdi' in feodo ſuo pro conſuetudinibus & ſeryitiis ut dicitur, Which are the : 
very expzeſſe wozds of this Act. " 

And when the plaint is in the County by Writ oz withorit Writ, 02 in the 
ure of any other, the ſame may be removed by a Writ of Recordari fac* 

oquelam, ; 

And if the plaint be-in the County, the Plaintiff may remove the ſame 
without cauſe,as hath been ſaid ; but the Defendant cannot remove it (as hath 
ben ſaid) without cauſe. 3But if the plaint be in the Court of any other, nei- 
ther the Plaintiff noz Defendant can remove the plaint without cauſe, fo2 the 
p2ejudice that may come thereby to the Lo2d. PE | 


7 Quod non permiſit aliquod placitum poni coram Ju- 
ſtic ad petitionem defendentis.] This mutt be imverffwd without ;; 1c; THE. 


cauſe ſhewed, foz by the Common Law, the Defendant foz canſe ſhewed might «ia. z;." , 
remove the plaintf. 


© Potius actor ſive querens quam defendens.) In fruth the 


Defendant by making Avowzy doth become Acoz, and ſhall have Judgement 
given foz him, andafter Avowzy he ſhall not have a Pzotection: caft fo2 him no 
EXE 2 mo2e 


340 WWefim, ſecond. Cap-2. 
moze then a Plaintiff ſhall, becaufe he is become an Acto2, and not merly a 
Defendant. 


« Etut in certo ſint Juſticiarii,8&c.) Jt was a voubt befoze this 

Ac, within what limitation of time an Avowzy might be made,and by this Ac 

it is p2ovided, Quod rationabilis diſtriftio poterit advocari de ſeifina_anteceſſg. 

rum, yel przdeceflorum ſuorum a tempore que breve novz diffcifinz currit ; which 

limitation in an Aſſiſe appeareth befoze in W, x. cap. 38. which was Poſt pri. 

5H.z. mam transfretationem Regis H.z,'in Vaſconlam, In the fiff year ofhis Reign, 
W.x,cap.z8. But this limitation, both in the Adliſe and in the Avoway, ts altered by a latter 


32 H.8, cap.z, Dfatute. 


- © Non ſolummodo plegios de proſequendo, &c.ſed etiam 


no ra? de averiis retornandis,&c.) If the Sheriff return inſufficient pledges, 
2 B.6. 15. + they are ns pledges within this Statute, and in that caſe the Sheriff ſh.ll be 
charged by this At, as if he had faken no pledges at all. - 

If the return of pledges be upon a Writ of Replevin, then if the Plaintiff 
be Nonſute,#c. if upon the Writ De retorno habendo, the Sheriff return Aye. 
ria elongata, &c. the Plaintiff may have a Writ to have return of the beaſts 
of the pledges. 35ut if the deliverance ere by plaint, becauſe in that caſs the 
pledges bo not appear to the Court, the Plzintiff can have no ſuch Writ, |, 
2 H.6.15. g H.6. nay dv the Writ to have return of the beafts of the pledges, the Sheriff 
42 & 48, return Nihil, then may the Plaintiff hate a Scire facias againft the Sheriff,quod 

reddat ei tot averia, 02 tor catalla ; and that which hath been ſaiFpf the Sheriff, is 
to be intended of the 1Bailiff ofa, Franchile. 


© Er fi non habeat balivus unde reddat, reddat ſuperior 


ſuns.) Vide Simile, 44 E.3.13. Vide 52 H,3. Leſtatute del Eſchequer, Vide 
2 H,6, cap.10, 


$ E.3.72. 39 Ec3+ 
as. 


© Defaltam fecerint,8c.} gt the Common Law, if the Plain 
244. 34H.6.37. fiff in the Replevin had ben Pon(ute etther befoze oz after Uerdin,the Defen- 
| dant that diſtrained ſhould _—_ return, but not irrepleviſable, ſo as the 

tk - 


34 E.-1. Judgment 


39E. 2, Repl,z5. Plaintiff after Nonſute might have had as many Replevins as he would, which 
6E.3-37- 24 E-3- Was vexatious and miſchietcus ; foz remedy whereof, this Ac doth reſtrain the 
71-21E-46. Plaintiff from any moze Replevin after Nonſute, but giveth a Writ of ſecond 
14.5.R6.4s | If the Grit of Keplevin doth abate fp want of im in default of the Clerk 
TY of the 
_ - - £-2- the Defendant ſhall not have return at all ; but if it abate foz matter apparant 
ibid.14. 21 "4 | by miſ-infozmation, oz other default of the Plaintiff, the Defendant ſhall have 
idid.29.3H.6.2,3. Cefurn, but not irrepleviſable. 
27 Hb. 3. - But if the Defendant doth pleada Plea fothe Writ, andthe Plaintiff con- 
on "554 be _ it, then -_ —_— _ w=_ _— wo irrepleviſable, foz the 
4 8.6.8.9. 34 8. Plaintiff may havea new Writ of Replevin ; foz this Act onely giveth reme- 
6.37- 12 H.7.4,5, Dy in caſeof Nonſufe. © | 
I 435 Retorne Wut if the Plea to the Writ, oz anyother Plea be tried by Uerdid, oz jud- 
_ — ged on anions Return garner thall be __ and no new Re- 
Secthe Auchori- P1£vin h:1l be granted, no2 any ſecond Wellverance by this Ac, but (as it hath 
ties next before b&n ſaid) upon a Nonlute- | 
concerning theſe : | 
- am ae: q Averia fic retornata. ] Note neither Court Baron, noz County 
| So. _= , = * Court, noz any Court that is not the Court of the King befoze his Juſtices can 
award return irrepleviſable. 


T In infinitum.) Infinitum in jure reprobatur. 


7 Nechabebunt judicia,&c.] Pere isa Barime of the Content 
La 


Cap. Jo W eftm. ſecond. 3 4t 
Law implied, viz. Judicia ſuum effetum habere debent, Judicium non debet eſſe 
illuſorium, 


« Per breve de judicio, &c. quod exeat de totulis Juſtic PIESEER 


coramn quibus deducta fuecit loquela.) Lhe Wrif of ſecond Deli- 6 £-3-37- 20 E.z; 
verance given by this Act 1s a Wrif Judicial, as here tf appeareth, and iſueth Eſtopp. pw 
out of the Keco2d of the Replevin in which the Nonſute was , and Regularly - 3: —_ 
the Judicial Writ ought not fo vary from the Kecozd, out of which it iNneth ; c68.3. Aider 31, 
and therefoze ifafter Nonſute fhe Sheriff refurn Averia clongata, and the De- 3H.6.9. r2H.5.4- 
fendant upon the Wichernam hath other beafts delivered to him, the Plaintiff is 2: 4.7. 28. 26 H. 
to have his ſecond Deliverance of the firſt _bealfs mentioned in the fozmer * A ron # 
Kecozd " 
Dier z36F.8.f.59. 


© Fiat ci breve de judicio,&c.] The effec of the Writ of ſecond Regid. Judic58, 
Deliverance is here ſet down, and appeareth in the Judicial Regiſter. 
'- And this Writ is a Superſedeas in Law to the Sheriff, that he make no re- 33 Avowry 256. 
turn to the Defendant upon the fozmer Nonſate, Dier zoH.8.41.b; 


@ Er 1 iterato, ille. qui replegiaverit averia, fecerit defal- 
tam, vel alia occaſione adjudicetur retornum diſtri&tionis 
jam bis replegiar, remaneat diſtritio illa in perpetuum NE PI 
Ir eplegiabilis.] ' If the Plaintiff in the ſecond Deliverance be Nonſate, avers 64. LoE.a. 


02 if the Plea be diſcontinued, oz the Wrif abate, oz if he pzevail not in his — 33E.3.ib, 


ſute, return irrepleviſable ſhall be granted, | 36 pay 346 
ut if return irrepleviſable be granted, the owner of the catfel oz other Second Delive- : 


gods diffrained may come fo the Defendant and offer the arrerages, 4c. and if rance. Br. x 5. Pl. 
the Defendant refuſe to deliver the Diſfreſe,the Plaintiff may have an Action C0m.82. b. 
of Detinue, and by that means recover them, foz they are in nature of a gage. = wo ow 


« Sed fidenova cauſa.) whe ſecond Deliverance muſt be b:ought 
foz the ſame Diſftrelſe, but if the ſame. Lozd diffrain the ſame Tenant foz a 
Rent, 02 other ſervice behinde af another day, oz foz another cauſe, there the 
Replevin doth lie, and ſuch p2oceding as is aboveſaid, "1s 


* LICE EY ho ——_—s 
”—Y o . - ds 


CAP, ITE. 


|þ caſu quando vir amilerit per defalram tenementum, 
quod fuit jus uxoris ſux, durum fuit quod uxor poſt 
mortem viri non habuerit aliud recuperare, quam per. breye 
deRe&o: Propter quod dominus Rex ftatuir, quod mulier 
polt mortein viri ſui habeat recuperare per breye de Ingreſſu, 
cul ipſa in vita ſua contradicere non potuit, quod in forma 
ſubſcripta eritplacitandum. Si contra petitionem muliris te- 
nens excipiat,quod habuerit ingreſſum per judicium, & com- 
pertum fuerir, quod per defaltam, ad quod tenens neceſle ha- 
bet reſponder, {1 ab co quzratur, tunc ulterius haber neceſſe 
oltendere jus ſuum, ſecundum formam brevis, quod prius 
impetravit ſuper virum & uxorem. Ec fi verificare poterit 

| quod 


; ? 
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quod habuerit, vel habet jus in tenemento petito, nihil capiar 
mulier per breve ſuum. Quod h oftendere non poterit, recu- 
perer mulier tenementum petitum: Hoc obſeryato,quod fi vir | 
abſentaverit ſe, & noluerit jus uxoris ſux defendere,yel invita 
uxore ſua reddere voluerit, fi uxor ante judicium venerit, pa- 
rata petenti reſpondere, & jus ſuum defendere, admittarur 
uxor. Fodem modo i tenens in dotem,per legem Angliz, vel 
aliter ad terminum vitz, vel per donum in quo reſervatur re- 
verſio, fecerit defaltam,vel reddere voluerit, admittantur he- 
redes, vel illi ad quos ſpear reverſ1o, ad reſponſhonem, {i 
venerint ante judicium. Ec fi per defaltam, vel reddition red- 
datur judicium, tunc habeant hered', vel illi ad quos ſpe&tat 
reverſto, poſt mortem! hujuſmodi tenentium, recuperare per 
breve de ingrefſu: in quo obſervetur'idem proceſſus, ficut 
predict eſt in caſu ubi vir amitrar per defalram renementum 
uxoris ſuz, Er fic in caſibus predict duz concurrunt actiones: 
una inter petentem & tenentem, &; alia inter tenentem jus 
ſuum oftendentem & petentem. Yide 20 E. 1. defenſio juris 
fol. 88. | 


q Vir amiſerit.] ZLhis'is'to be underffod of the husband and the wite, 
fo the husband alone is not Tenant to the Przcipe, and therefoze it was the 
16 H.4.Diffiſ.,7. opinion of Hankford, that if the land be recovered againlft the husband ſole, that 
30 E.z.6, Receit after the death of the husband the wife ſhall have an AMiſe ; but Ficzh, in abbze- 
> wt ET viating this caſe ſaith, that it is hard to be pzoved by Reaſon, becauſe the wife 
Receir 196.2 E.2, Cannot be diſſeiſed (during the coverture) but where the husband is difeiſed, but 
ibid.148. of ſuch a recovery the cannot have a Cui in vica upon this Statute ; but ſ&ing 
the husband was not Tenant fo the Przcipe, this can be no diſconfinuance, and _ 
therefoze not like to a Feoffment, foz that conveyance is compleat andgod, but 
ſo is nof the recovery, and therefoze in that caſe the wife may enter after the 
death of her husband ; but when the Przcipe is bzought againff the husband 
and wife, tt may be ſaid that vir amiſcrit, fo2 it 1s pzincipally his ad o2 default; 
32 H.8.cap.238. and therefoze though the wo2zds of the Statute of 32 H.8. be (ſuffered by the 
49 E.3.33. 50 E. Þusband onely) yet a feigned recovery againlf the husband and wife is within 
37.47 E.323. Chat Dtatute. 
See the 6h part | | 
of the Inſtitutes, q Per defalram.) A recovery by Render is within the equity of this 
” 675: +113. Statute, becauſe it is within the ſame miſchief ; but a recovery by Action tried 
- ENB. is outofthis Statute, 
193.1, It is ſaid, that a recovery by default in a Ceſſayit againſt the husband and 
36 H.6, Fauxer Wife, doth binde the wife ; but J hold\the Law to the contrary, unleſſe the 
Tony 27- .. canſeof the Action be juſt, and then it bindeth,as in all other caſes ; foz this Ac 
4 h end ** giveth no remedy, but where the recovery is without fitle. 
14. 34 Af. p.3- Jn a Quid juris clam', Quod permitrar, Afliſe pf Rent, Scire facias, Attaint, &c. 
Paſch.28E.z. the wife upon default of the husband ſhall be received, | 
_ KEI Jn a QuareImpedit againſt the husbandand wife, the wife ſhall not be recei- 
yy fol267, Fleta ved upon the default of the husband ; fo2 the Recozd ſaith, InſpeRa cauſa confe- 
lib.s. ca.22.7E.3, ons ſtatutl manifeſte liquet, qued non eſt in caſu conſimili ; foz the husband may 
62, Lib.6. fol.8, Ppzeſent alone. | as 
Ferrers caſe, ; | C Quod 


Cap.3- Weſtm. ſecond. 


T Quod fuerit jus uxoris ſux.) This is intended of a f&e-limple, 
foz ſo is jus regularly taken ; and'this Act ſaith, that the wife had no recovery 
but by a Writ of Right, which none can have but Tenant in f&-fimple, and 
ſo one part of this Act doth expoundanother ; and foz Tenant in fail (reduced 
fozmerly (as hath been ſaid) at this Parliament fo a divided and particular 
eſtate) and foz Tenant foz life pzoviſion ts made in the nert Chapter by a Quod 
ci deforceat, as ſhall be declared when we come thereunto ; foz Zenant in fail, 
and Tenant foz life are out of the lefter of this Statute,becauſe thep could have 
no Writ of Right ; and yet if the husband and wife ſeiſed in the right of his 
wife fo2 term of her life loſe in a Przcipe quod reddat by default, and the husband 
die, the wife ſhall have a Cui in vita, foz this is, as it were, a demiſe made by 


the husband, foz otherwiſe ſhe ſhould be without remedy, foz ſhe cannot have a 


Quos ei deforceat, as ſhall be ſaid hereaffer. 


If lands during the coverture be given to the husband and wife, and their 


heirs, this is jus uxoris within this Statute, 


EF Cul ipla in vita. ] &ir William Herle ſaid, that he had ſen in 
ancient fime, that where the husband altened the right of his wife, the 
had no other recovery but by a TUrit of Right, yet J finde in Bracon 
and Flera, that a Cui in yita in their times lay upon the alienation of her 


husband, 


7 Quod in forma ſubſcripta erit placitand”.] zr the Te- 
nant doth plead in barre the recovery by default, he muſt averre the ftitle of his 
Writ, whereupon if iſſue be taken, and found foz the Tenant, the Deman- 
danf ſhall take nothing by her Wrif, and if if be found foz her, the ſhall reco- 


ver the land. 


T Hoc obſeryato quod fi vir abſentaverit.) this a having 
befoze given the wife a Cui 1n yica after the deceaſe of her husband, doth by thts 
bzanch'give her a remedy upon the default, oz reddition of her husband in 
his life time to defend her right, ſo as the ſhould not be d2iven toa real Action 
after the deceaſe of her husband, and this receit to the wife is given by this Ad, 


which ſhe could not have at the Common Law. 


* This Ac doth extend to Courts that be not of Kecozd , as if husband 
and wife be ſued in a Court Baron by Writ of Righf, #c- upon the husbands 


| default the wife ſhall be received. 


' Upon feiac pleder of the husband, the wife ſhall not be received by the opi- 
nion of Priſor : J5ut it ts reſolved in 8 E.2, fo the contrary; yet FJ hold the 
Law with Priſot ; upon a Nient dedire, and a Nihil dicic the feme ſhall be recci- 


| bed within the purview of this ®fatute, 4 Ez, receit 46, 


T Si uxor ante judicium venerit.} » 3t is ts be obſerved, 
Firft, that the time of the receit is when judgement ſhould be given. 2, It 
is fo be underffod de principali judicio,as in an admeaſurement of paſture judge- 
ment is given that admeaſurement ſhall be made, and if after admeaſurement 
made and returned the baron maketh default, the wife ſhall be received befoze 


the pzincipal judgement given. 


"Do in an Afiſe of Mordaunc* againft the htisband and wife, if the Aſſiſe 
be. awarded by default, if after the baron make default befoze the painci- 
pal judgement , the wife may be received; and ſo in the Affiſe of Noyel 


difſeifin, 


* And albeit ſhe come not at the time of the default, yet if ſhe come befoze 
judgement the ſhall be received, and ſo of him in the reverſion o2 remainder, 
tlo if default be made at the Nik prius, receit may be pzayed in bank, foz the Ju- 
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4E-3-38,39; 
5 E.3-4- 33 Ec 
Avowry 255. 

2 E.4.13. F.N.B: 
156.7 E.3.6, 

4 E.3.19, 


5 Ecg.58. 

See the firſt part 
of the Inſtitutes, 
ſef.594- 
BraR.li.4. 321.b. 
Fleta l. 5. £3436» 
Cuſtumier de 
Norm. cap.100, 
2IE.4.65. 22E ,4+ 
30. 24 H.8, 
Pleadings Br, 


4 Regiſt. F.N,B, 


I9. &. : 
Mich.18E.1t.in 
Banco Rot.z22, 
Themas de Maws 
Caſe. 33 H.6.21, 
Vide 13 R2:c-17% 
$ E.2- receit 182, 
4 E. 3. receit 46. 
beE.z, receit 165: 
See the firlt part 


.of the Inſticutes, 


ſe&. 668, 669, 


675+ 

Lib.1x. fol. 3g. 
Metcalfes Cale, 
12Af.31.22E.3. 
receit 139.17E.2. 
ibid.173. 

C22 Afſ 11,32, _ 
24E.3.29.2H.4.2: 
digE.3.27.12E+3- 
receit 139.14E.3. 
ib.139.29 Aſ.36- 
38 E.3-23. 3 H-4- 
18, 34 H.6. receit 
73-22H.6,1.2E-45 
16. 33 H6.19. 
378.6.1.3zH.6.48 
20; tt H.6 Fr. 
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118H.4.3.3H.4.13- tices of Niſi prius have no power to allow the receif, but the ſafe way is to p;ay 
4 68 it there. TEE x 
Cds Bd: | J n an Aſſiſe the husband and wife pleada Recozd and fail thereof, the wozys 
7 H.4.16. of an Act made at this Parliament Cap.25. be, Habeart' pro difleifitore abſque ulla 

recognitione, and yet the wife ſhall be received in that caſe upon the default of 
her husband, ſo2 the wozds be Abſque ulla recognitione, that 1s, of the Recogni- 
tozs of the Aſſiſe, and nof Abſque ulla receptione, &c. 
\ H42 55222 Al briefede inquirer pur Waſte le fem ſerra receive, mes apres le Waſte trove ſur 
28 hoon 4 kD | le briefe d'enquirer pur Waſte, el ne ſerra recetye, car ſerra inconyenient que le fem 
receiti6.22Afl. 27 trier? le matter de noyel. 


9 E.3.12. | T Parata petent! x eſpondere.] And in reſpect of this wozd [paraca] 

-—< wa Fr - 6p by receit ought alway to appear, foz upon any default made, judgement 
nnes, {eR. | be given, ER 

| ELEC hes. Littleton ſaith, that in every caſe that the wife 1s recetved foz default of her 


42 Af4. 3 E-3- husband, ſhe ſhall plead and have the ſame advantage tn pleading to defend her 

receit 47. 19 E-3- right, as if ſhe were a fem ſole (ſee the firſt part of the Infticutes, ſet. 665,668, 

ibid.x5. 10 E-3- g69g,) ut the cannot after receit levy a fine, fo2 that * were not fo defend, but 

ZOE propor ,. fo give-away her right, but he in the reverſion that is received may confeſſe 
:- -— 12 E.z. the Action. = 

na gy 7 The wife affer the is received ſhall have her age, o2 pzay in aide, though 

*$5E.3-22e6:- the wozes of this Act be parata petenti reſpondere, that is to be under- 


S SR {tod, that when ſhe ought to plead by Law, then ſhe ſhall be ready to 
6 Wa plead. 

10E-3.27,30E.3 The Wife after the be received ſhall vowch and plead all manner of 

3233+ pleas, and fake all other advantages, which ſhe and her husbind might 


z1E.z-receit 226. have done, and eſpecially ſuch pleas, as trench to the miſchief of the war- 
11E Z. ibid.119. ranty, | 


48 E.3-25. 

« at cs T Etjus ſuum defendere.}] ghis right mutt be. intended, which 
the wife had in the lands in demand at the time when the Przcipe was bzought 
again her husband and her, and not at the time of the receit, foz if a Pracipe 
be bzought again her and her husband, and after the husband and wife levy a 

AC, 12 AR fine, and after the husband make default after default, albeit the wife hath no 


13-238.3.21. -19ht in the landat this time, yet may the p2ay to be received fo2 the right 
9E-3.17. 38E.3. Which ſhe had at the time of the oziginal purchaſed, which in judgement, and 
10,11. 12 Aflqr. by p2eſervation of Law, as to the Demandanf, ſhall be ſuppoſed to continne 
25 E.3-40-14E.3- in uno & codem fſtatu in the Tenancy as Tenant in Law without any 
+ qupngnbd change oz alteration of the eſtate, notwithſtanding any A done by the 
mp.2. 9 6.4.16, Tenant. IS 
; b47 any 1 This alſo is to be underftod not onety of a Tenancy in Deed, buf alſo of a 
$E.2.ib.1$1,182, A-enancy in Law, foz if the husband and wife be vowched, the wife upon the 
183. 19E.2. ibid, Default of her husband ſhall be recerved, and yet ſhe can have no Cui in yica in 
176. 7 E.3.44, that caſe acco2ding as this Act limits, 
48 Ss b. Lhe wozds be jus ſuum defendere, and therefoze the being not fo all infents a 
:86. 9H.5.x0, feme ſole cannot confeſſe, noz render the Acion, but he in the reverſion that is 
10E. 3.4. 12R.2, received may confeſſe, oz render the Action. | 
receit97. 18 E.3. 


3 23 terre 0, E-OAEM modo {1 tenens in dotem, per legem Angliz, 


of the Inſtirutes, yel aliter ad terminum vitz, vel per donum in quo-reſerva- 

ſeQ. 302, : . . , 
tur reyerſ1o fecerit defaltam vel reddere voluerit, admit- 
rantur hzredes vel ill; ad quos ſpeRr reverſio ad reſponſt- 


Brafon lib.g., Onem, f1 yenerint ante judicium.)] Jt appeareth by BraQon, who 
fol. 393- b. nu.14- yy2ote befoze this Statute, that he in the reverfion ſhould be received by the 

Common Law, foz he ſaith, -Poceric eriam quis intrare in Warrantiam, 8 fi non 
YOCEetur 
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yocetur ad warrantum ad proprii juris tuitionem, ue fi quis tenueric ad vitan ſuim,; 
ficac multer nomine dotis, vel alio modo, vel ad terminum terram aliquam, quz poſt 
vitam yel terminum reverſura effer ad dominum proprietatis, fi ſe ini fraudem & ex= 
hzredationem ipſius permiſerit implacitari ab aliquo cum poflit dominum proprietatis 
Inde vocare ad warrantum ad defenſionem ſuam, hoc omiſerir ; bene poterit dominus 
lle proprictatis, cum ſbi viderit exinde periculum imminere, comparere per ſe, & fi 
non yocetur, intrare in warrantiam ad {ui propri juris defenfionemz cum melius & 
utilius fit 1n tempore occurrere, quam poſt cauſam yulneratam quzrere remedium, & 
malicus hominum obyiare, 
Upon the recovery agatnff ſuch a particular Tenant he in the reverſion was g$eethe &:3 part 
dziven fo his Writ of Right, but he in the remainder was without remedy, if of che Inſticutes, 
he never had ſeiſin ; Se the firfſt part of the Inſticues, ſeR.481,482, 


T Eodem modo.) Though it be ſaid here Eodem modo, in the ſame 28 8.3.90.t2E.3 
manner, yet it is not in the ſame manner fo all purpoles, foz the wife upon the ifuc 25. 22 E.3. | 
default of her husband ſhall be received without ſhewing any cauſe, Wut —_ wigs? maps 
fo thall not he in the reverſion, and therefoze it is not code modo in that re- _ He, her 
ſped, and the reaſon of the diverſity is, fo2 that the feme is party to the Adtion, 22. 338.5,39341 
and affirmed Tenant by the bzinging of the Precipe, but he in the reverſion is a 9.5. 3. 8E.3-39- 
mer ffranger to the Actionzand therefoze ought to ſhew cauſe how the reverſion 
is in him. 

But as fo age, he in the reverſion ſhall have the ſame in the ſame manner, as :z x. 3-32. 
the wife ſhall have it, the Demandant thall count of new againft the wife that 3 H.6.41, 21H,G; 
is recetved, and codem modo againtt them in reverſion 03 remainder; 48. 21 Aﬀrs, 

« ; | . . Ry E.3.45. 

T S1 tenens in dotem yel aliter ad terminum vitze,] 33 6-52. 


Jn a Writ bzought againlt a feme Guardian in Chivalry and her husband, the 214 14 

wife ſhall not be received fo2 the default of her husband, foz it is out of the 179. 8 E. 2. ibid; 
wozds of the Statute, and the husband hath power ts alten, oz loſe the chattel, * 32 Af 

| 9 E:4.16; | 

T Vel per donum.) This is to be underſtodof a Tenancy in fail, 2 E.2. receir x45 

apres poſſibilitie de ifſue extinR, and not of an eſtate in tail general 02 ſpectal, foz 5 E-2. ibid.6r. | 

upon an eitate in tail no receit is given by this Act, becauſe it is an inhert- wma. 39 E:$. 

tance which may continue foz ever, !0:(Þ:44; a * mn gg nom 

F | D I Es : 16 E.2. ibid, ” 

q Admittantur hzredes.) * colour of theſe wo2ds, the heir 3 3 Hi L ns 


apparent of Tenant in fail making default, xc. bath been admitted, Sed non et 2.44: Jenings. 
kx, quia nulſus eſt heres yiventis, - No - can; - 


; 20 E.3. receit a9, 
T Ad quos ſpear reverſio.] ye mutt have a reverlion, and not. *533- - | 
mely a condition oz poſſibility, | NOS —_ 
A wife being Tenant foz life is received upon the default of her husband, g.. 6 E. he. 
adafter makes default, he in the reverſion ſhall be received ;z and ſonote a re- 25E.3.reeeit x 54, 
cetf upon a receit ; and ſo if a baron any feme be received, and after the bargn * *-5-z:. 112. 5; 


make default, the feme ſhall be received, preps 
If an infant make a leaſe foz life, though the leaſe be defeaſible, yet upon 3 E398. 


WM mo of the leſ&e, he ſhall be recetved, and ſo it is of a leaſe by baron 33 8.6.53; 

me. | | 

Dne maybe received by Attozney by a ſpecial Writ affirming infirmity, 418.3.8.24H.6:4; 
and the wozds of the Statute are general. | 19H.6, 46, 

Jn a Przcipe the Tenant maketh default, xc, he in the reverſion pzaycth fo 40E.3.r2. 
be received, and theweth that he let the land cg the Tenant and another foz 
yo the pagers was d2tven to maintain his Writ, 

enant foz life pzay in aid to him in reverſion. and he refuſe to joyn, atth EP 

ilter Tenant foz life maketh default, xc. he tn reverſion ſhall not be received, rg yy 
becauſe he refuſed to foyn, but if he had Joyned, and after the Tenant make de- cir: receir 156; 
fault, he ſhould have been received, 


Py Regularly 
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4 E.4. 14. 18 E-4. 
25 327» 


a 5H.4.2. 32H.6. 
12.7 E.g.15. 

18 E.3.13,47+ 

16 H.7.5. 
b32E.1.receiti 85. 
9E.4-40.10E.4.9+ 
33 E,3. receit 

17 E.2. ibid.175. 
24 E.3.33> 35- 

4 E.2, receit 160. 
13 E.3. ibid. 145. 
19 E.3- ibid.11 1. 
14E. 3. monſtrans 
des faits 6. 39E. 3» 
43. Rot. Parliam. 
29E«3,nu, 11H.4- 
15.4 E.3 38. 

25 E. 3 47- 

C11 E.3 receir 118. 
4& E.2- ibid. 160. 
x8 E.2, ibid. 174+ 
18E.3.12 42E.3» 
Iz b. 24 E.3:32. 
Lib 10. fol. 44. 
Jemings Caſe, 
d13R.2.C17.1E.3. 
16.4 E. receit 4. 
22E.3.10.1H.6.4 
2 NH.6.14-20 E.3. 
Treceit 18, 19. 

e4 E.z. receit 46. 
19 E.2. ibid. 184, 
158. 6 E.24 ibid. 
168.14 E.3. tbid. 


136, 19E.ib. 114. 


F.N:B. IF5. lo : 


frg E-3. recelt x. 
- receit ſhall finde ſurety, xc, and the Statute of i 3 R.2.cap. 17. tq that purpoſe, 


5 E:2. ibid.163. 
gogH:5.10.48E,3- 
I Z, 29 E.3+ 48. 


34E; 3. receit 190.- 
Ir B.3. ibid. 117. 
-19 E.3. ibid. 112< 


6R.2, ibid;94. 
h Vet; N. B. 136, | 
Regiſt. 235+ 
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Kegularly foz a reverſion created hanging the Writ there ſhall be no receit ; 
35ut if the leſſee make the Writ gd, there ſhall be a receif : As if a Precipe be 
b2zought againft B. that hath nothing, and the terre-tenant make a leaſe foz life 
to B, he ſhall be received. 

* Jf Tenant fo2 life be impleaded, and ſurrender hanging the Writ fo him 
in reverſion, he ſhall be received, and yet he hath no reverſion in hint, Er Gic in 
finihibus. 

b Jf a rent be demanded againſt -Tenant fo2 life, he in the reverſion c2 re- 
mainder ſhall be received by the equity of this Statute ; albeit the wozds be, aq 
quos ſpear reyertio, pet he in the remainder upon default of Zenant foz life, 
thall be received, fo2 he is in the ſame miſchief. 

Zhe King ſhall not be received, fo2 he cannot become Zenantf, noz bc in loco 
tenentis, 4 E.3.38. 25 E.3-47. 

©<Jt is not neceſſary, that he that pzayeth to be received hath the immediate 
reverſion ; fo2 if a leaſe fo2 life be made, the remainder foz life, he in the rever; 
ſion ſhall be received; ſo if is where the reverſion is granted foz life, he in the 
reverſion in fee may be received: WBut if he that hath the mean effate, and he 
int the reberfion oz remainder in fee p2ay to be received at one time;he that hath 
the immediate particular effate, in reſpect of the pzorimity ſhall be received, but 
if he be received x make default, he in the reverſion in fee ſhall not be received, 


« Fecerit defaltam vel reddere volnerit.} « p;,. vleder was 
not (as hath been ſaid) within this Act, but if 1s remedied by a later Statute, in 
caſe of him tn reverſion. 2 | | 

© But a Ntent dedire, and a Nihil dicit Are (as hath been ſaid) within the pur: 

viewokf this Act, both foz him in the reverſion, and the wife alfo, foz they are in 
equal miſchief. | 

If the appearance of the Tenant be reco2ded, and affer he depart in deſpight 


-of the Conrt, he in the reverſion ſhall be received,foz judgement is to be given 


upon the default, | 


T Adreſponſionem.] *That is, when the time come when by Law 
be ought to anſwer, and therefoze he ſhall have his age, oz pay in atd, xc. 
> Vide Statut de Anno 20 E.Y, where he that p2ayeth to be received, befoze his 


but thoſe Statutes extend not to a feme, that ts tobe received in vetault of her 
husband, becauſe ſhe is party fo the Writ, but to him in the reverſion: oz re- 
mainder, that is a fkranger to the Writ, Er yenit a latere. | 


qt *Poſt mortem hujuſmodi tenentium recuperare per 
breve de ingreſſu, &c. ] This is underſtcod of a Writ of Entry ad com- 


- munem legem, which is a ſpeedier remedy then.a Writ of Right, and the De- 

+ mandant ſhall count upon a deniſe accozding to the Writ and uſual fozm, and 

* if the Zenant traverſe the demiſe,the Demandant 
the recovery by default. 


thall maintain his count by | 


. © Erficin caſubus prxdictis dux concurrunt aiones.] 


Regiſt. ubi ſupra, 


Fo2 in theſe caſes the Zenant ſhall ſhew his right acco2ding to the fozm of the 


;: Writ, whereupon he recovered, even as the Tenant ſhall doe in the Cui in vitas 


+ Upon the fozmer part of this Ac,and therefoze this bzanch ſaith, Dux concurrunc 


. actioncs, viz. the Writ of Entry upon this Action, and the fozmer UW rit, where- 


upon the recovery was by default. 


CAP. 


Cap-4- Weſtm. ſecond, 
can 1 


YN cafa quandovir implacitatus de 'tetiemento reddit te- 
| pers. petitum adverſario ſuo de plano, poſt mor- 
tem viri, Jufticiarii adjadicent mulieri dotem ſuam, fi per 
brevePetar, Sed in caſu quando vir amitter per defaltam 
tenementum petirum, f1 mulier poſt mortem viri petat do- 
eem, & compertum eſt, quod per aliquos Juſticiarios ad- * 
judicara fair dos mulieri petenti, non obſtante defalra, quam 
vir ſuns fecit, aliis Juſticiariis in contraria opinione exi- 
ſtentibus, 6 contrarium judicantibus, ut de c#tero hujuſ- 
modi ambiguitas amputerur, & fit in certo : Ordinatum eſt 
quod in utroque caſu audiatur mulier, quz dotem petit. 
Et $i excipiatur-contra ipſam, quod vir ſuus tenementum, 
unde dos petita eſt, amiſit per judicium, per quod dotem 
habere non deber, & 11 quzratur per quod judicium, & 
compertum fuerit quod per defaltam, ad quod renens ne- 
ccſſe habet reſpondere, tune oportet tenentem ulterius reſpon- 
dere, & oftendere quod ipſe texens jus habuit, & habet in 
prxdicto tenemento, ſceundum formam brevis; quod te: 
nens prius ſuper virurh itnpetravit. Et {1 oſtendere porefit, 
quod vir mulieris non habet jus - in tenement”, nec ali- 
quis alius quatni ipſe qui tenet: recedat quietiis, & uxof 
nihil capiat de dote. Quod 11 oftenidere non poterit, recii: 
peret mulier dotem ſuam, Er fic in cafibus iſtis; & itt qui- 
buſdam caſibus ſubſequent”. s. quando uxbr dotata amittat 
dotem ſuam per defaltam, & tenentes in liber6 maritagis 
per legem Angliz, vel ad terminum vite, vel per febdur 
alliartum, concurrunt plures actiones. Qina hujuſmodi te- 
nentes, cutn opotteat eos petere tenementa- ſua per defalratri 
amifſa, & cum ad hocpervent” fuerit, quod tenens neceſle 
habeat oftendere jus ſaum, tion poſſurit ipſi, fine his ad 
quos {peat tevefſio, de jure reſpondete : & idev conce- 
datur cis, quod vocent ad warrant” fecandum teriorem bre- 
vis, ac {1 eſſent renentes in priori breyi warrant habeant, Er 
cum warrantus warrantizaverit, procedart placit' thter illum 
qui feifitus eſt & warrantum, ſecundum tenorem brevis, 
quod tenens prins impetravit; & per quod rectipaverit per 
d | Y 2 defaltame 
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defaltam. Et fi ex pluribus a&tionibus ad ultimum per- 
veniat ad -unum judicium, videlicet ad hoc quod hujuſ. 
modi perentes recuperent peritionem ſuam, vel quod tenen- 
tes cant quieti. Er f1 a&tio hujuſmodi tenentis, qui neceſſe 
haber oftendere jus ſuum, mota fuerit per breve de Redo, 
licet magna afliſa, vel duellum jungi non poſſunt per ver- 
ba.conſuera, jungi tamen poſſunt per verba ſatis apta. Quia 
cum tenens in.hoc quod oftendat jus ſuum, quod ei compe- 
ret. per breve quod prius impetravit e> fir loco actoris, 

* bene poterit warrant' defendere jus tenentis, qui loco pe- 
tentis. (ut diftum eſt) haber,. & ſciſfinam antecefſoris ſui 
offerte 8 defendere per corpus liberi hominis ſui, vel po- 
nere ſe in magnam aſliſam, & petere inde recognitionem 
fieri, utrum ipſe majus jus habeat in tenemento petito, an 
przdictus talis : vel alio modo jungi poterit magna aſſiſa, 
& lic talis warrantus defend' jus, &c. Et cognoſcit ſeiſi- 
nam anteceſſoris ſui & ponit ſe in magnam aſſiſam, &c. 
& perit recognitionem fieri, utrum iple majus jus habeat 
in prexdicto tenemento, ut in illo de quo feoffavit talem, 
ycl quod talis remifir, & quietum clamavit, &c. an pre: 
dictus talis, &,, Cum -aliquando contingat, quod mu- 
lier non habens jus petendi dotem herediratis hzredis ali- 
cujus infra ztatem exiſten', impetret breve de dote ſuper 
cuſtodem, & cuſtos per favorem mulieri dotem reddiderit, 
yel defaltam fecerit, vel placirum ita fictum per colluſio- 
nem defenderit, per quod dos hujuſmodi mulieri (in prz- 
judicium hzredis) adjudicata fuerit : Proviſum eſt quod 
hxres, cum ad xtatem pervenerit, habeat a&tionem peten- 
di ſcifinam anteceſſoris ſui verſus hujuſmodi mulierem, 
qualem haberet verſus quemcunque alinm deforciatorem; 
ita tamen.quod falva fit mulicri verſus petentem exceptio 
oſtendendi, quod jus haber in dote ſua, quod fi oftende- 
re poterit, recedat quieta, & dotem ſuam rerineat, & fit 
heres in miſericordia, & amercietur graviter ſecundum 
diſcretionem Juſticiariorum. Sin autem recuperer hzres 
petitionem ſuam. Eodem modo ſubveniatur mulieri, fi 
heres vel alius cam implacitaverit de dote ſua, fi dotem 
ſuam per defaltam amiſerit. In quo caſu ſua defalta non 
fit ei 1ta_prajudicialis, quin dotem ſuam (ſj jus habeat) 
recuperare pollit, & fiat ei tale breve. Pracipe A. quod | 

juſte, 
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juſte, &c. reddat tali, quz fuirt uxor. talis tantam terram 
cum petinentiis it C. quam clamart efle rationabilem 


dotem ſuam, vel de rationabili dote ſua, & quam pre- 


dictus talis ei deforceat. Er ad iſtud breve habeart tenens 
exceptionem ſuam, ad oftendendum, quod mulier jus non 
habet-in dote: Quod f1 verificare porerit, recedat quie- 
rus, alioquin recuperet mulier tenementum, quod prius te- 
nuit in dote. Et cum temporibus retroaQtis aliquis ami- 
fiſſer terram ſuam per defalrtam, non habuir aliud recupe- 
rare quam per breve de Re&o, quod eis competere non 
potuit, qui de mero jure loqui non potuerunt, veluti te- 
nentes ad terminum vitz, vel per liberum maritagium, 
vel per feodum talliatum, in quibus cafibus falvarur re- 
yerlio. Proviſum eft quod de cxtero non fit eorum de- 
falta eis ita prajudicialis, quin ſtatum ſuum (1 jus ha- 
beant) recuperare poſlint per aliud breve | _ per breye 
de Reto. De maritagio amiſſo per defalram fiat tale 
breve. Prxcipe A. quod juſte, &c. reddat B. manerium de 
C. cum pertinentiis, quod clamat efle jus & maritagiym 
ſuum, &'quod prxdictus A, ci deforceat. Eodem modo 
de tenemento ad terminum vitz per defaltam amiſlo, fiat 
tale breve. Prxcipe A. quod juſte, &c. reddat B. mane- 
rium de C. cum pertinentiis, quod clamat tenere ad termi- 
num vitz ſux, & quod prxdiftus A. ei deforceat, Si- 
militer quod clamart tenere fibi & haredibus ſuis de cor- 
pore ſuo legitime procreatis, 6 quod prxdiFtus A. ei de- 
forceat, &Cc, 


T In caſu quando vir implacitatus, 8c.) 3t appeareth by 
the Pzeamble of this Statute, that if a recovery had been in a real Action 
againſt the husband, and the husband did render the land to the Demandant, 
that notwithſtanding this recovery, the wife ſhould recover her Dower, 1But 
if the husband had loſt by default,it was a queſtion and a donbt,whether in that 
caſe ſhe ſhould recover o2 no ; and ſome Judges would give Judgement foz the 
woman, and ſome were in a contrary opinion. Yere is to be noted, that a're- 
covery by reddition of the husband, ts not of ſo great account in Law as a reco- 
bery againſt the husband by default ; 1Butf therein befoze this Ac this diver- 
ſity was holden foz Law, that if in a Writ of Dower the Tenant did plead the 
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recovery in barre, the Demandant nught reply, Que ceo fuit per fraud, ou per col- Briucap.109. fol. 
luſfiony ou per gree le baron, as.Britron ſatth, who w2ote befoze this Statute , but 261: Flera lib.s, 


if it were by default without covin, then the greater opinion was, it barrey #P-** 


the feme, - 


"But the reddition of the husband was holden foz clear Law, as it was adjuds x2 E.x. Dower 
ged the ycar befoze the making of this A, foz that the wife was ready to 73.19 E.3.33s 
| be 12 1.4.21. 


maintain the title of her husband, 
All 


36 H.6. Fauxer 
de recovery 27. 


47 E.313. 50 E. 
3-7. 36 H.6. ubi 
ſup. 14 H.4.32; 

4 E.3 52353. 

* Cuſtumier de 
Norm, Cap.28, 


fol.56. 


2 E413. 33H.6, 
46. 4 H.7.2, Lib. 
5. fol.85.li. 3.f0.9, 
See the firſt parr 
of the Inſtitutes, 
481,482,674,675 


4 Ec3.38. 5 E+3- 
4,8. 33E-3- 
Avowry 255. 

29 E. 3.47.41 E. 


3- 30. 
2 E.q.13. F.N.B. 


$56, 2. C 


Wefim. ſecond. Cap.4. 


All this is tobe. underſtood, where he that recovereth hath noright,foz where 
he.that recovered- either by reddition .oz default had right, there neither the 
Common Law, noz this Statute extended thereunto. Heh 
-"Ffthe recopery-be had by Uerdic;the feme ſhall not falſifie in the point tried, 
Ra; qua ſay, that-he might/have pleaded a better plea, oz confcfſe and atgig 
the recovery. 


7 Quandouxor dotata amittat dotem ſuam per * defal. 
tam, .& tenentes in libero maritagio per legem Angliz, vel 
ad terminum vitz, vel per feodum talliat', concurrunt plures 


actiones, &Cc. ] wy this Ad the Writ of Quad ei deforceat is given ; at the 
Common Law there lay no Writ-of Quod ei deforceat, but by Cuffome there 
Did, as in Wales, ; 

If Tenant in Dower, Tenant by the curteſie, oz Tenant foz life had loſt by 
default, they were without remedy, becauſe they could not have a Writ of 
Rictht. - Another milchief was, that ſeeing by the firſt Chapter of this Parlia- 
ment it didalter the efate of Tenant in Frank-mariage, and Tenant to them 
and the heirs of their bodies, 4c. from a fee-ſimple to an effate tail, wherenpon 
areverſion in point of fate was in the Donoz expectant ; by reaſon whereof, 
if a recovery by default hab ben againſt Tenant im Frank-mariage, oz other 
Tenant in fail, they had be&n alſo without remedy, becauſe their effate being 
fo changed, they could not have a Writ of Right no moze then the other Te- 
nauts foz life here recited could have ; therefoze by this Act a Quodet deforcea 
is given to them all, whereby it appeareth, that (as hath ben ſaid) the makers 
of the Ac intended a change of the eſtate tail, and pzovidently made pzoviſton 
fo2: Tenant 4a tail by this Ag. | 

Jt is agreed, that if a recovery by default be had again the husband and 
wife, Tenants in Frank-mariage, oz Tenants foz term of their lives, that 
they ſhall have a Quod ei deforceat-upon this Ad; but it is holden in ſome Boks, 
that if the husband and the wife be ſeiſed, as in the right of the wife, fo2 term 
ly life, and a recovery behad againſt them by default, that they ſhall net 
have a Quod ei deforceat foz thee reaſons : 

"7+ That tho husband is not within the wozds of the Ofatnte, foz he is 
not SP foz life, but ſeiſed in the right of his wife, who is Tenant 
02 life. 

2. That the husband may diſpoſe of his wives effate, and alien the ſame 
during his life. 

3+ P2oviſton is made by the next pzecedent Chapter, that the Wife in this 
caſe may have a Cui in vita after the deceaſe of her husband. 

25ut I take it,that in this caſe,if the recovery be had meerly by defanlt with- 
out the agreement of the husband, that the husband and wife may have a Quod 
el deforceat by this Ad; foz as to the firff reaſon, though the husband be ſeiſed 
but in the right of his wife, pet the wife is Tenant foz life, and the husband is 
named but fo confozmity. 

And if a Leaſe be made fo a feme ſole, and the faketh husband, and a reco- 
eh had by default againff thew, they ſhall have a Quod ci deforceat by 

As to the ſecond reaſon, the ſame may be ſaid, when the husband and wife are 
Donees in Frank-mariage, oz Joyntenants foz life ; foz in thoſe caſes the huſ- 


_ band may diſpoſe of the lands daring his life. 


 Andas fo thelaft reaſou, this Statute intended to give fo the Tenants foz / 
life a pzeſent remedy forelievethemſelves,as in this caſe the husband and wiſe 
may during the life of the husband ; foz if is agred, that after the death of the 
baskand the wife ſhall have a Quod ci deforcear. | 

' But. if the recovery be hadby the agr&@ment of the husband, then he can ne- 
ber bzing a Quod ei deforceat, Es 
« Amuttat - 
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 Amittat dotem, &c. | This: Statute doth alſs-extend fo Courts; 10 E.4.1. 
that be not of Kecg2d, as the Court 15aron, as tn a Writ of Right ina Court. 
1Saron, Ec» TSR 


Per defaltam.} Jr a_and3. be ſeiſed of lands, and to the heirs of $<< che firſt part of 
A, arecgvery is had againſt them by default, A, ſhall have a-Wirit af Right.of {'< —_ 
his moity, and B. a Quod ci deforceat upon this Statute, and when they recs- , 7 
ver they ſhall be Joyntenants again. +3: 2T, 
* Wo coparceners in fail loſe by default, they ſhall jopn ina Quad ei defor- a 46 E.z. 21: 
ceat, yet the defanlt of the one is not the default of the other : * 1But if Tenant. F. N. B. z55.b. 
in tail loſe by default, #c. and die, the iſſue in tail ſhall not have a Quod ei de- 5 14 H.7.5. b. 


forceat but a Formedon In the Deſcender. - L _ N.B.15 mY 
© A departure in deſpight of the Court (unleffe it be in vit-of Right {7 7: op - 


after the miſe joyned) is holden to be within this Ag, fa2 he makes default in'; ;; e;;. quod 
that caſe when he is demanded, But upon a Nthil dicic, A& Qugd ei deforceat. _Y . | 
doth lie. | N.B.155.1., 
4 A Lenant foz term of life makes default.in a Przcipe,whereupon he inthe LORE BY. | 
reverfion ts received and plead to iſſue, and if is found againff the Tenant -by z,.o 7 an 
receit, and judgement is given fo2 the Demandant, the Tenant hall have a Ca. 
Quod ei deforceat, foz albeit there is a verdict given, yet the judgement is given 4 33 E-3. Quod 
upon the default. | | ge oh 
But in an Adiſe, and in an Action of Waſte,although the Tenant make de- |; 2s 154 
faulf, yet there 1s a verdic given,and upon that verdic the judgement is given .; 1.5.56. : 
in both caſes, and therefoze there no Quod: ei deforceat doth lie Within 9 £.4.16. 
this Act, 
A woman bzings a Writ of Dower againff Tenant fo2 life, and recover by 13 E.x. vowcher 
default, the Tenant bzings a Quod et deforceat, and recover by default, the Te- 286- 
nant in Dower ſhall have a Quod ei deforceat by this Statute ; And fo note a 
Quod ei deforceat upontt 4 Quad et deforceat, - oi 4 | | 
If the Tenant foz life in a Przcipe voWch, and the vowchee will not appear, -r,N.p. x56.b. 
by reaſon wherecf the Tenant loſeth by pefault, He thall havo 'a Quod ci defor- 
ceat by this A, albeit the judgement is not given foz the pzoper default of 
the Tenant, foz this Statute ſaith, per defalram generally, and not per de- 


faltam ſuam, 


T Cum ad hoc perventum fuerir, quod tenens neceſle 
habet oſtendere jus ſuum, non poſſunr ipſi ſine hiis ad quod 
[peat reverſio de jure reſpondere : 8&-1ideo conicedatur cis 
quod vocent ad warrant' ſecundum tenorem brevis ac fi 


efſent tenentes in priori brevi, warrant habgant.] 02 the | 
better underftanding whereof the fozm and o2derof the Entry of the Recozd .! of 
and pleading (a window which letteth in light th-many caſes) is hergin to be >” 
known, which is, that in the Quod ei deforcear, the Demandant count that he .5 x.3.47, 
02 ſhe was ſeiſed of the land fo2 term of life, o2 in tail, without ſhewing of «© x.4.2. | 
whoſe leaſe o2 gift, fo2 that the Action is bought of his awn poſfeNion, and al- F. N. B. 156. d. 
l-dgeth the cſples in himſelf, and that the Deferdant hath defozced him with- 9 E.3-32. 41 E-3- 
out making of any mention of the Recozd. And then the Tenant may 39: 45 E.3.8. 
defend the right of the Demandant, #c. anw'oither thew how he recovered * =+**: 
againſt the Deimnandant by Formedon 92 other real Action, and in the purcloſe 
of hs plea ſhall ſay, that ipſe paratus cſt ad manytenengum jus & titulum ſuum pre- 
dict* per donum przdict',&c, unde petit judictum, Whereby the Defendant in the 
Quod et deforceat is become acto2, and in effec reviveth the .fozmer Action, and 
the Demandant in the Quod ei deforceat 1s become in manner ofa Tenant fo 
the fozmer Action, and may vowch as if he were Tenant to the: fozmer _ 
ecauſe 
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9 E.3-22.33 E.3: 
Count Pl. de 
yowch. 101. 

33 H.6.46 
Lib x1. fol.62. 
D. Foſters Caſe, 


14 H.7.9,18. b. 
41E.3.30. 44E+3, 
42.11.11. ubilup. 


5OE-3.25-. 


160 H.7.16: 


10 H.7.29. 8. 
9” E.3+23» 


41 E.3.830- 
SO E.3.25. 
F. N.B. 155. f 


See the Statute 
of Marlb.c.16. 
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becanſe if he hath but an eſfate foz life, it 1s not ſafe fo2 him fo plead 
in chief, L, = vowch him in the reverſion, therefoze he can vowch no 


- other, but him in the reverſion; o2 if the Defendant notwithitanding upon 


the title of the fozmer recovery plead ſome other barre, then the Deman- 
danf in the Quod ei deforceat ſhall not vowch at all, becauſe the fozmer 
Action is not revived. And if the Defendant plead the fc2mer recovery, 
the Demandant may traverſe the title, o2 plead any thing in barre of 
the title. 


T Quod tenens neceſſe habet.)] zt is not of neceſſity that the 


' Defendant in the Writ of Quod ei deforceat, doe plead the fozmer recovery, 


but (as hath been faid) he may plead any other barre, 


© Non poflunt ipſi ſine hiis, 8c.) wy theſe wozds the De- 
mandant in the Quod ci deforceat after the recovery pleaded cannot vowch any 
other but him in the reverſion. 


T - Concedatur iis quod vocent ad warrantum, &c. ac fi 


eſſent tenentes in priori brevi.] pon theſe wozvs, two concluſions 
are to be obſerved, 2 
Firft, that albeit the Demandant in the Quod ei deforceat after the 


| recovery pleaded cannot vowch, yet the Quod ei deforceat may be mains 


tenable, 

Secondly, if the recovery by defaulf be in ſuch an Action where no vols 
cher doth lie, yet the Quod <1 deforceat is maintenable, and theſe wozds art 
to be infended, that ſuch Tenant ſhall vowch which might have vowched in 
the firſt Writ. 

And therefoze- if the judgement by default be ina Scire facias bzought upon 
a recovery. o2 fine, oz in a Writ of Enfry, o2 in the quibus bzonght 
againlt the diſſeiſo2 himſelf, there lieth no volwcher, and yet a Quod «i 
deforceat is given by this Ac upon ſuch a recovery by default, And 
where . the vowchee ſhould not have his age in the fozmer Writ, he 
ſhall .not have his age in this Writ, foz this Writ is of the nature of the 
other. 

The Tenant ina Quod ei deforceat may voWch, #c. and ſo both Tenant and 
Demandant (as hath been ſatd) may vowch in this Ac, ſeeing the ©tatute doth 
give a vowcher, by conſequence he ſhall recover in value. 

Wut note this Act doth give but one vowcher,and therefoze the vowchee ſhall 
not- vowch over, and Sir Willam Herle ſaid, that they were ages vents queux' 
fieront ceſt ſatur, 


. 


T Cum opbrret cos petere tenementa per defaltam amiſſa. 


Pereupon it is holden, that he that loſt by default may have a Quod ei deforceat 
againt the alience of the recoveroz, becauſe the wozds of the Statute are in- 


* definite; and unleſſe the Writ did lie againft the aliene, the Demandant 
| could not have the effect of his ſuit, viz. the reffitution of the land. 


Dc the firlt part of the Infticutes, ſe#.674,67 5. 


wy] Cum aliquando contingat. ] By the purview of this Sta- 
tute, if the wife having no right to be indowed, bzing a Writ of Dower againfl 
the Guardian in Chivalry, and by favour the Guardian in Chivalry doe yeld 
Dower, oz make default, oz plead faintly, by means whereof the wife reco- 
vereth her Dower in p2ejudice of the heir, the heir after he cometh fo his 
full age thall have a Writ of Mordaunc' againft the wife, as he might have 
againlft any other defozceour- : 
C Przcipe 
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C Prxcipe A. quod juſte, &c.] Here the fozm of the Wirit of 

aod ei deforcear fo2 Wenant fn Dower is ſet vown, and it is ſo called, 
canſe of theſe wozds in the Writ, Quod ei defoxceat, and ſeeing the fozm of 
Writ is here erpzeled, the Dtatnte that giveth the Writ n&ns not be recited, 
as befo2e hath been fatd. | 
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— FAM ; 
CaÞ.1, 
the _ * 


Note in none of theſe Writs if is ſaid injuſte deforceat (as commonly {tt Regia. x75; 


Writs it is) becauſe this Act giveth the fozm and injuſte is not in the Statute, 


| Quod mulier jus non habet in dote.] Sate, this is a ga 


barre in a Quod ci deforcear, | 


q Non habuic aliquod recuperare quam per breye de 
re&to, quod cis competere non potuit qui de meto jure 
competere non potuerunt veluti tenentes ad terminum vite 
yel liberum maritagium, vel per fcodum talliatum, in qui- 


bus caſibus ſalvatur reverſio.] wyon theſe wozds four things are 
to be obſerved : EONS 

+. Firft that none ſhall have a Writ of Right, but he that hath a f&e-flmple, 
here called merum jus, 

2+ That Tenants in fail cannot have a Writ of Right. 

3- This is an Expoſition of the firlf Chapter of this Parliament,that there- 
by the effate tail is of an effate in fe-fimple become a divided and particular 
effate, whereupon the reverſſon in fee is erpecant, 


4+ Fourthly, albeit Tenant by the curteſle be nof erpzefly named in theſe Regif.s7:. bj , 


fozmer Writs, yet is he within the miſchief and purview of this Statute, faz 
be is renens ad terminum vir, 


CAP. -F. 


Um de Advocationibus Eccleharum non fint nifi tria 
brevia originalia, videlicet breve de Reo, & duo de 
| poſleſſione, ſciz. Ultimz praſentationis, 6& QuareImpedir, 
& hucuſque uſfiratum fueritin Regno, quod cum —_— jus 
preſentandi non habens preſentaverit ad aliquam Eccleſiam, 
cujus przſentarus ſit admiſſus,ipſe qui verus eſt patronus per 
nullum aliud breve recuperare potuit advocationem ſuam, 
quam per breye de Refto quod habet terminare per duellum, 
vel per magnam Aſſiſam, per quod heredes infra ztatem cxi- 
ſtentes per fraudem 6 negligentiam cuſtodum, hzredes 
etiam five majores, ſive minores per negligentiam yel 
fraudem tenentium per legem Angliz, vel muliccum 
tenentium in dotem, vel alio modo ad terminum vitz, yel 
£ Z anno- 


annorum, vel per feodum talliatum, multotiens exhzreda- 
tionem patiebantur de advocationibus illis, vel ad minus 
(quod cis melius fuit) ponebantur ad breve de Reo, & 


' in'caſu_ omnino exhzredati fuerunt hucuſque : Statutum 
eſt,quod , hujuſmodi preſentationes non fint hujuſmodi 
re&is hxredibus, aut illis ad quos poſt mortem aliquo- 
rum, hujuſmodi adyocationes reyerti debent ita przjudici- 
ales, quin quotieſcunque aliquis jus non habens, tempore 
bujuſmodi cuſtodiarum preſentaverir, vel tempore tenen- 
tium in dote, per legem Angliz, vel alio modo, ad termi- 
num vitz, vel annorum, vel per feodum talliatum, in pro- 
xima vacatione, poſtquam heres ad ztatem pervenerit; 
vel adyocatio poſt mortem tenentium in forma praxdifa 
ad hxredem plenz ztatis exiſtentem revertetur, habeat can- 
dem a&tionem & recuperationem per breve de advocati- 
one poſſeſſorium, qualem haberet ultimus anteceſſor hu- 
juſmodi hxredis plenam habens ztarem, in ultima vacs- 
tione tempor” ſuo accidente ante mortem ſuam, vel ante- 
quam dimiſſio fata fuerit ad terminum vel ad feodum 
talliatum, ut preditum eſt, Hoc idem obſeryetur de 
przſentationibus factis ad Eccleſias de hareditate uxorum, 
rempore quo fuerunt ſub poteſtate yirorum ſuorum, 
quibus per iſtud ſtaturum ſubveniatur, per remedium ſu- 
pradictum. Viris etiam Religiofis, —_ Archi- 
diaconis, Re&toribus Ecclefiarum, & aliis perſonis Ec- 
cleſiaſticis per iftud idem ftatutrum ſubveniatur : f1 ali- 
uis jus preſentandi non habens -preſentaverit ad Eccle- 
1as domus five prelatix, dignitati aut perſonatui ſpectan- 
tes, tempore quo vacaverint prxlatiz, dignitates, aur per- 
{onatus hujuſmodi. Nec tamen ita large intelligatur iftud 
ſtaturum, quod perlonz, ad quorum remedium ftatu- 
cum iftud 'eſt editum, habeant recuperare ſupraditum, 
dicentes quod cuftodes , tenentes 'in dotem, per legem 
Angliz, vel alias ad terminum vitz, vel annorum, vel 
viri fifte defenderint placitum per ipſos, vel contra ipſos 
motom , quia judicia in curia Regis reddita- per iftud 
ſtaturum non adnihilentur, ſed ter judicium in ſuo r0- 
bore, quonſque per judicium curix Regis tanquam erro- 
neum ({1 errox inyeniatur) adaulletur, yel affifa ulime 
"= Of h pra- 
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prxſentationis, vel inquiſitio per Quare impedit ft tranſi- 
crit per attin&tam, vel per certificationem. adnulletur, quzx 

ratls concedatur. - Et de cxtero- una forma placitandi in 
” teas preſentationis, & Quare impedit, inter Ju- 
ſticiarios obſervetur, quoad hoc, quod fipars rea excipiat 
de plenitudine Ecckeh per ſuam propriampreſentationem, 
non propter illam plenitudinem: remanear. loquela, dum- 
modo breye infra. tempus ſemeſtre- imperretur, quanquam 
infra tempus ſemeſtre praſentationem- ſuam recuperare 


non poſsir. Et cum aliquando inter-plures clamantes ad- 


vocationem alicujus Ecclefiz-pax fuerit formarta inter ,par- 
tes, & irrotulara coram Juſticiariis in rotulo, yel.; fine 
ſub hac forma, quod unus - primo przſenter, - & in; ſe- 
quente vacatione alius, & in tertiacertius, & {ic de pluribus, 
ft plures fint. Et cum unus preſentaverit, & hahueric 
ſuam preſentationem, quam habere deher per formam 
conventionis illius, & in proxima vacatione impediatur ille 
ad quem ſpectar ſequens preſentatio per aliqquem qui-.fuit 
pars illius conventionis, vel laco cjus : | Statutum eſt quod 
de cxtero non habeat hujuſmodi impeditus: neceſſe perqui- 
rere breye de Quare impedit, fed habeat recurſum ad ro- 
tulum, vel ad finem. Er 1 inrrotulo, vel in fine cornperta 
fuerit predict” pax, vel conventio, mandetur, Vicecomiti, 
quod Scire faciat partiiimpedienti, quod fit ad aliquem bre- 
vem diem continentem' ſpacium xv. dierum, vel trium ſe- 
primanarum, ſecundum quod locus eſt propinquus vel. re- 
motus oftenſ. ({1 quid ſciat dicere) quare fic impeditus ta- 
lem preſentationem ſuam habere non debeat: Er fi non ve- 
nerir, vel forte venerit, & nihil ſciat dicere, quare ſic impe- 
ditus przſentationem ſuam habere non debeat, ratione ali- 
cujus facti poſt pacem fa&tam, vel irrotulatam, vel chiro- 
Sraphatam, recuperet preſentationem ſuam cum damnis 
ſuis. Er cum contingat quod poſt mortem antecefloris 
ſui, qui ad aliquam Eccleliam przſentavit perſonam, al- 
ſignara fuerit illa adyocatio in dotem alicujus muhiexis; 
vel tenenti per legem Angliz, & tenentes in dotem, vel 
tenentes per legem Angliz preſcntaverint, & verus heres 
poſt mortem hujuſmodi tenentium per legem Angliz, vel 
in dotem, impediatur przſentare, cum Eccleſia vacaverit : 
Proviſum eſt, quod de cxtero fit in eleione impediti, 

£L 3 utrum 
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utrum perquirere velit per breve de Quare impedit, vel ul. 
timz prxſentationis. Hoc etiam de cztero obſervetur de 
advocationibus dimiſſis ad terminum vitz, vel annorum, 
vel ad feodum talliatum. - - Er de cetero in brevibus ultimz 
praſentationis, '8& Quare impedit adjudicentur dampna, 
videlicer, fi tempus ſemeſtre-tranhierit per impedimentum 
alicujus, ita quod Epiſcopus Eccleftam conferat , & verus 
patronus ea vice preſentationem ſuam amittat, adjudicentur 
dampna ad valorem Eccleſiz de duobus annis. Et $i tem- 
pus {emeſtre non tranhierit, ſed diſrationetur preſentatio in- 
fratempus prxdictum, tunc adjudicentur' damna ad valo- 
rem medieratis Eccleſiz per unum annum. Er fi impeditor 
nihil-habeat, unde reſtituere poſhit damna, in caſu quan- 
do Epiſcopus confert Ecclefie per lapſum remporis, puni- 
atur per priſonam duorum annorum. Erf1 adyocatio diſ: 
rarionecur infra tempus ſemeſtre, puniatur tamen impeditor 
per priſonam-:dimidii anni. Er de cztero concedantur bre- 
 viade Capellis,-przbendis, vicariis, hoſpitalibus, abbatiis, 
_ prioxatibus;' &..aliis domibus quz ſunt de advocationibus 
- aliorum, quz prius concedi non conſueverunt. Er cum 
per breve Indicavit, impeditur re&or alicujus Eccleſiz, ad 
petend* decimas' in vicina parochia, habeat parronus re- 
ori fic impedit” breve ad' petendum adyocationem deci- 
matum petirarum. Ex cum diſrationatum fuerit, procedat 

| poſtmodum placirum in curia Chriſtianitatis, quarenus dil- 
rationatum fuerit in curia Regis. Cum adyocatio deſcendat 
participibus, licet unus bis preſenter, & uſurper ſuper cobz- 
redem, non propter hoc excluſus fit ille in toro qui fuir 
negligens, ſed alias habeat turnum ſuum praſentandi, cum 


acciderit, 


T Cum de advocationibus Eccleſtarum non int nifi tria 
brevia originalia, viz, Breve de Recto, & duo de poſſeſlione, 


{cil. Ultimz przſentarionis & Quare impedit.] gn atite of 
Darrein Preſcntment no man can have, without alledging a Pzeſentment in 
his own fume. _ 
Brir. cap.94. fol, — A Writ of Right of Advowſon a purchaſer cannot hate, without allcdging 
233. Bra&.lib.g. A P2eſentation in his own time, buf a Quare impedit a purchaſer may have, and 
246, 247. Flera alledge a pzeſentation in him, from whom he purchaſed the ſame; and to that 
li, 5. ca. ans *, end ſaith Bricton was the Quare impedic p2ovided fo2 remedy of ſuch purchaſers, 
15,16.01200.0>. but the Quarc impedic ts moze ancient then the time of E.r. as appeareth by 


6. cap.17.lib.1 3. : 
cap.20,21, Glanyll, n 
30 
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Jn $ E. 1. it appeareth, Quod ſunt teria breviade Adyocatione placitabilia, Breve Tr.8E.1,Rot.26. 
de Reo, Quare impedit, & Ulumaiprzſencationis ; but yet the oziginal Writs of _— Rege, 
Dower and Ceflayir, 8c, doe lie of. an Adyowſon, and ſo doth the judicial Writ - _— ror 
of Scire facias. | cap 17.9 E. __— 

| ads | 43 E.3.15-14E.3. 
@ Et hucuſque uſitatum fuerit in regno, quod cum E=cimpr7:. 
aliquis jus przxſentandi non habens przſentaveritad aliquam 
Eccleſiam, cujus przſentatus fit admiffus, ipſe qui verus eſt 
| q - See the firſt pace 
patronus, per nullum aliud breye recuperare potuit advo- XFreThin ar 


cationem ſuam, quam per breve de Recto.)] Foz theſe wozys, *$19-180,384; 


Adyocatio, Przſentatio, Eccleſia, &c, Whereof they are derived, and the ſeveral ay ar 
ſozts of them, ſee the firlt part of the Inſtitutes, See lib.6. fol.50. 
Boſwels Cafe. 


q Prz(cntaverit.] wy the o2der of the Common Law, if one had pze- Bro. cir. Preſent. 
ſented to a Church whereunto he had no right, and the Biſhop had admitted ®! <8liſe 46. 68.3; 
nn infituted his Clerk, this Incumbent could not be removed foz divers 322377 <q 1. 
reaions. | of the Inſticutes, 
 Firft, foz that he came info the Church by a judicial Ac from the Biſhop, £8. Ty Y 

(who the Law intended, ſcrutatis archivis, fo doe right) the Incumbent could net Ts 
be removed, neither by Writ of Right of Advowſon, noz Alliſe of Darrein Pre- 
ſearment, no2 Quare impedit, onely the Patron ſhould recover his Advowſon in 
warp of Right of Adyowſon, Which by the uſurpation was deveſted 

rom him. 

Secondly,that by the Common Law in every Town and Pariſh there ought 24 
fo be perſona idonea, and this appeareth by the wozds of the Writ of Quare&im- _ _ 
pedit, &c, Quod permittat preſentare idoneam perſon*, &c, And when the Biſhop Regiſt, F.N.B, 
had admitted him able, whtch implied that he was Idonea perſona,then the Law ” 
had his final intention, viz. that the Church fhould be ſufficiently pzovided fo2, 
and then the Church was ſatd fo be Plena & conſulca, 

Thirdly, that the Jncumbent having curam animarum might the moze ef- 3s 
fectually and- peaceably infend ſo great charge, the Common Law p2ovided, Bra&lli.4. f0.244, 
that after inſtitution he ſhould not be ſubject to any Action, to be removed at the 35 E-7* Ware, 
ſuit of any common perſon, without all reſpect of age, coverture,impziſonment, {094503 x2 
02 Non-ſane memozy, and without regard of title,either by defcent o2 purchace, Common 22, 
02 of any eſtate ; wherein you may (as often it hath been) obſerve what incon- 6 t.3.52. 11 E.z; 
- venitences follow, when the right inffifution of the Common Law ifs not Ware imp. x58. 

. obſerved, | ; I9E+3-24-44K«5e 

By this wozd Przſentaveric, if appeareth that no plenarfy doth put the Pa- ripe. OY c 
tron that hath title to pzeſent, out of poſſeſſion, but onely plenarty by p2eſenta- CD = —_ 6 
tion ; but plenarty by collation doth put him that had right to collate out of +7 _—7 "FO 

polleſſton. 12 


T Pari jure & ratione jus prxſentandi non habens.) 
If Tenant foz years, oz Guardian in Chivalry bzing a Quare impedic, although 55 x.3.14 b 
the Defendant hath a Writ to the Biſhop againff the Zermoz oz Guardian, 
and his Clerk is admifted, inffituted and inducted, notwithſfanding the Te- 
nant of the fre-hold of the Advowſon is nof put out of poſſeſſion. Note a diver- 
ſity betwen a meer uſurpation, and him that comes in by courſe of Law, 


T Ad Eccleſtam.] This ts intended of a Church p:efentative, 


FT Cuyus przſentatus ſit admiſlus.)] giveit that admifus in fis 
P2oper ſenſe is, when the Biſhop upon examination findeth him able (that is) F 
ideonea perſona, yet here it is taken foz Inffitution ; fo2 here is implied ad 
eandem Ecclefiam, & therefoze of neceſſity it mult be here taken fo2 Infkifution, 
and 
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and the rather, fo2 that befoze Jnſfitution the rightful Patron 1s not put out of 
poſſeſſion. Andit is to be obſerved, that by the Inſtitution the Church, as to 
ll common perſons, is Plena & conſulta as.to the ſpiritualty, that is to ſay, 
the cure of ſouls : foz when the Biſhop doth inffitute him, he ſaith, Inſtituo te 
ad tale beneficium, & habere curam animarum, & accipe curam tuam & meam ; 
but befoze induction the Parſon hath not the tempozalties belonging fo his 
Recfo2y. CE | 
-: 46ut the Church is not full againff the King befoze induction, becauſe in the 
Kings caſe plenarty is to be. intended of a full and compleat plenarfy, as well 
to the Tempozalties as fo the Spiritualty. Nota,pzeſent Admiſſions and Jnfti 
fations,xc. are the life of Advowſons ; and therefoze if Patrons ſuſpect that 
the Regifter of the 1Biſhop will be negligent tn keeping of them, he may have a 
Certiorari to the Biſhop, to cerfifie them infothe Chancery. 

And if there be an uſurpation upon the King by a compleat plenarty, the 
King cannot p2eſent to the Church, befoze he hath removed the Incumbent by 
Quare impedit, left contentions might grow in the Church between the ſeveral 
claimers of the 1Benefice, to the diſturbance oz hindzance of Divine Service, 
and this was by the Common Law. | 

15ut in that caſe the ing ts onely put out of poſſeſton, as fo the bzinging of 
an Action, but the inheritance of the Advowſon is not deveſted out of him: 
Sg in the fourth part of the Inſtitutes, cap. Ireland ; when an * Incumbent is 
made a ithop, either in England oz Ireland, &c. who thall pzeſent. 


T Quam per breve de reto.] This is to. be underſtad where 
the Patron that had a Fee-limple, and that he oz ſome of his Anceſtozs had 
peſented : But if the Patrdn claimed the Fee-ſimple of the Advowſon by 
purrhaſe, and had never pzeſented, there he could have no Writ of Right of 
Advowſon, but befoze this Statute had loſt the Adbowſon. And likewiſe if 
Tenant in Tail, oz Tenant fo2 life had ſuffered any uſurpation, thep had ben 
remedileſſe by the Common Law, becauſe they ccutd have no Writ of 
Right. 

Jf a Biſhop, Abbot oz P2io2, xc. purchaſe an Advowſon, and ſuffer an uſur- 
pation befoze they p2eſent, they and their ſucceſſo2s are barred foz ever, nnlefſe 
by fozce of this Ac the uſurpation be avoided in a Quare impedir. 

Therefoze in peruſing over the ſeveral bzanches of this Statute, it ſhall 
appear what caſes be remedied by this Ac, and what remain at the Com- 
mon Law, | 

C Per quod hzredes infra ztatem exiſtentes per fraudem & negligentiam cuſto- 
dum, hzredes etiam five majores five minores per negligentiam, yel fraudem tenen- 
tium per legem Angliz, vel mulierum tenentium in dorem, vel alio modo ad ter- 
minum yitx, vel annorum, yel per feodum talliatum multotiens exhzredationem 
patiebantur de adyocationibus 1111s, vel ad minus (quod eis melius fuir) ponebantur 
ad breye de refto, & in caſu omnino exhzredati fuerunt hucuſque, &c, Yere 
- the Pzeamble confaining the miſchief, let us therefoze peruſe the wozds of 
the Ac. 


7 Statutum eſt quod hujuſmodi przſentationes.] The 
P2eamble extendeth onely to heirs in Ward, per fraudem 8 negligentiam cuſto- 
dum, 8&c, and the wozds of the body of the Ad are, Qued hujuſmadi preſcntati- 
ones, ſuch pzeſentations ; but theſe wo2ds are to be expounded, Such pzeſcnta- 
tions that be in the ſame miſchief: and therefoze this Ac extends to heirs of 
Advowſons, though they be out of Ward, 


T Rectis hzredibus.)] This At relieveth onely Infants that have 
Advowſons by deſcenf ; fo2 if an Infant have an Advowſon by purchaſe, he 
remaineth at the Common L aw, and is not remedied by this Ac. 


And 


Weſtm. ſecond: \) 


Cap.5- 


And this being a Law that ſuppzeſſeth w2ong; and advanceth right; dothz 


binde the King, though he be not named tn the Ad. : lO 
« Aur illis ad quos poſt mortem aliquorum hujuſmodi 
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5 H.6. ubi ſup. 
ib.21. fol.72, 
Magd. Colledge 
Caſe, 


adyocationes reyert1 debent.] Nora [illis] hoceſtillis hzredibus,to thoſe p,com.58.E.N.B: 


heirs that have the reverſion of the Advowſon- by. deſcent , foz the Pzeamble 3. g. 


faith, Hzredes criam five majores, five minores, &c- And, the percloſe of this Brocir. Preſene- 
bzanch is, Qualem haberet ultimus anteceflor hujuſmodt hzredis, &c, © as this ment al cgliſe 46; 


Statute doth help the heir of him in the reverſion, and nof the Leſfoz himſelf, 
but the heir of him in the remainder is not within the purview of this Ac; 


{ Poſt mortem aliquorum hujuſmodi.)] That is, of Tenant 
by the curteſie, Tenant in Power, oz otherwiſe, ſoz life, oz foz years, o2-in 
Fee tail. 


« Pro termino annorumi. ] Tenant foz term of half a year, 92.4 34 H.6.30. 


year, and Grantee of the nerf avoidance are within the purview and meaning 
of this Act; Tenant by Statute Berchant, oz Staple, oz Elegic, are within the 
purview of this Statute. 


q Vel feodumtalliatum.) zenant in Tail of.a MBannoz, where-: 8 E.2. Quate 
 impedit 167, 
I6 E.3. ibid. 67, 


unto an Advowſon wa$ appendant, and befoze this Statute an cftranger uſur- 
ped, and then the Statute of Donis condit and this Ac is made, Tenant in fail 
dieth, and the anno? deſcendeth to hts iſſue ; yet the hetr in tail hath no re- 
medy, becauſe the Advowſon was ſevered by the ufurpation ; and this Act er- 
tendeth not to nſurpations befoze this Art, | | 


But if Tenant in fail ſuffer an uſurpation affer this Ac, and dieth, his 
iſſue ſhall have remedy by Quare 1mpedic within the purview of this Statute. 


T In proxima vacatione poſt quam hzres ad ztatem per- 


yener1t, | Note, albeit the heir hath the Advowſon by deſcent, yet if he ſuf- 
fereth an uſurpation, he hathno remedy by this bzanch, until after he cometh of 
full age ; this ts to be intended when the heir is in UTard, fo2 ſo this Act put- 
teth the caſe : but if the heir be out of Ward, he may have his Quare impedir, o2 
his Alſiſe of Darrcin preſentment during his minozity. FP 


| © Per brevede advyocatione poſſeſſoriun.] this is by Quze 
impedir, 02 Aﬀſiſe of Darrein Preſentment, 


T7 Qualem haberetultimus anteceſſor,8&c.] Then put caſe, 
that one purchaſeth an Advowſon in fee, and dieth befoze any p:eſentation 
made by him, and this deſcends to his heir within age, the Church becomes 
void; if the hetr be in Ward, the heir may have his Quare impedlt at his full 
age, and if he be within age, andonf of Ward, he-may have his+ Quare impedit, 
and count of a p2eſentation made by himof whoin the purchaſe was made ; but 
- —_—_ no Writ of right of ' Advowſon, becaare his Ariceftoz; o2 he never 
eiented, » +4 > + Fo lg ot a ”- On AO THHIRIESTS -R, ' 
Note it is not ſaidhere, Qualem habuic, but, Quatem haberez;as the Anceftgz 
ſhould have had if the Chare had become oi Hts fime, and his fitle to 
p2eſent had.accraed unto him, foz there the right,;02 at leaſt .the poſſibility. of 
Action doth deſcend. pong der gg vga | orerae ne 3 4-5 
Dne ſeiſed'of an Advowſon in' fee, pzeſenteth to the Chiirch: being void, 
and granteth'the: ſame to A. foz life; and after granteth the reverſion ts K. ahd 
bjs heirs; A. Tenaut fo2life ſuffereth an uſurpatton to the Thurth, ths heix 
of K. having the-right of this Avyowſon by deſcent, ſhall, after the death of A. 
the Church becoming void, 'pzeſenf, and yet K; could not habe had-a Quare 
| Impediz 


o 


$ E.2, ubi ſupra, 
46 Aſlq, 


16 E.z. Quare 

imp.67. F.N.B. 
31. b. Boſwels 
Caſe, ubi ſupra. 


2 E.3.10,11, 


*% 
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impedit : but if A, had died befoze the uſurpation, then might K. have had a 
Quare impedit, and therefoze his heir thall have at the nert avoidance that re, 

edy which by poſſibility he might have had; and herewith agreth the ay- 
Rog of the 1Bok in 2 E. 3. foz there Tond taketh this erception, but durft not 


denuir : 
 Vel —_—_—_ dimiſsio faca fuerit ad terminum yel 
i; 


ad feodum talliatum.) Hercof ſufficient hath ben ſaid befoze, 


| © Hoc idem obſerverur de prexſentationibus fatis ad 


x E.2.Quareimp, Ecclefias de hareditate uxorum.”] 3F a Feme covert hath an av 


n £ oi vowfon by purchaſe, the is not within the remedy of this Act, and that foz two 
Tos reaſons : 
op y hy ,— Firf, here if is ſaid, Hoc idem obſeryetur ; but an Infant having an Advow- 


Preſentment al Con by purchaſe is not holpen by this A, Er hoc idem oblervctur in cafe of a 
egliſe 46.  Feme coverf. 
Secondly,De hereditate uxorum, ts here intended of an Adtewſon by deſcent, 
Foz this wozd Hzredicas, ſee the firft part of the Inſtitutes, ſeR, 9. 


See the firſt part q Viris etiam religioſ1s, &C. | BY this p2eſentation and uſurpa- 

of che Inftirures, tion in time of vacation, albert the fre-hold and inheritance is in abciance in 

ſe, 443- - =_ oremio legis, pet the ufurper gaineth a fe-ſimple in the Advowſon ; like as if 

eel coliſe46, 12 entreth into lands during the vacation, and claim the ſame as his inheri- 
tance, he gaineth an inheritance by wzong; but yet as the dying ſciſed of lands 

Sce Mailb, c.28. in that caſe during ths vacation fhall not take away the entry of the ſucceCſoz, 
no moze ſhall the uſurpation during the vacation take away his right of p2eſen- 
tation, when the Charch becomes void, and if he be diſturbed, he ſhall have his 
Quare Impedit, 


E Nectamen ita large intelligatur, &c. fifte defenderint.] 
©o great regard the Law hath to Judgements, as this Ac p2oLideth, that by 
any general wo2ds of this Act they ſhall not be.avoided by p2efence of Fcint 
defence : Quia judicia in curia Regis reddica pro yeritate accipiuntur, & judicia ſunt 
tanquam juris dicta, | 


T_ Quia judicia in curia Regis reddita.7] were is one of the 
Partmes of the Common Law. wp 

« Judicia in curia Regis reddita non adnihilentur, ſed ſtent in ſito roborez quo- 
uſque per errorem, aut attintam adnullentur, 

* Nihil tam conventens eft naturali zquirati, unumquodque diffolyi eo ligamine, 
quo heatum eſt. CF LELOP | | 

-« Intereſt reipub, res judicatas non reſcindi. 


- © Erde cxtero una forma placit' in brevib'Ultimz pre- 
ſent” & Qyare impedir inter Juſtic' obſerverur, quoad hoc, 
quod {1 pars rea excipiat de plenitudineEccleſiz per ſuam pro- 

riami przſentationem, non propter illa plenitudine remaneat 


uela, dummodo breye infra tempus {emeſtre imperretur.? 
Brit, fol.2343 WBythe Common Law (as hath ben ſaid) plenarty befoze the Writ of Quare 
mpedir bzought was a god plea, but plenarty hanging the Writ was no barre 
at the Common Law ; but now: by this Statute, plenarty is no plea in a 
- nk impedit, 02 Darrein Preſentment, unleCe if -be by the ſpace of ſir moncths 
befoze the Quare impedit bzaught ; foz if the rightful Patron bzing his Action 
within the ix moneths,it is maintfatnable by this @tatute;which ſhozt purview 
doth renfedy many miſchiefs at- the Common'Law. veg 30 ' 
uf 
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4But this Act doth not bind the King,foz plenarty by the ſpacg of ſir moneths 
is no barre agatnft him, but he may have his Quare impedic when he will,” foz 
nullum tempus occurric Regt. 3 | | FH OY F- 
ut ſome have taken a diverſity, when the King clatmeth tha Advowſon in Mich.2s E.x. ror. 
his own right in jure coronz, and when he claimeth it in the right of a ſubject ; 248: in banco 
foz then he ſhall not be in better caſe then the ſubject was : As where the King F i age 
was intitled to pzeſent in the right of a Ward, andone-did uſurp, and the 553-2: 
Church was full by the ſpace of ſix moneths,and it was adjudged within twelve 
cars after the making of this Ac, that the King by this plenarty was barred of . AE 
his Quareimpedir. But ſince that time the Law hath been otherwiſe taken, 85335 43 E-3 
, Plenarty by fix moneths againff the Nuen ts a god plea, albeit the ctaim pps Es; 
the advowſon by the Kings indowment. 24 E-3-76. 
And yet in all caſes plenarty by ſix moneths is no plea in a Quare impedic, Jf 
an advowſon be altened in Poztmain,and the Church become void, and afkran- 
ger uſurp,and his Clerk is in by ix moneths,yet the immediate Lo2d ſhall have 
a Quare impedit within the year, fo2 the Statute of 7 E. 1. de religiofis, giveth 
him a year, and the immedtate Lo2d half a year after, xc. and foz that cauſe alſo 
no deſcent of lands in the mean time ſhall take away his entry. 


q Infra tempus ſemeſtre.] i. Infra ſex menſes, And becanſe this Lib.6. fol.61,62. >/ 
computation doth- concern the Church, it is great reaſon that it ſhall be made Catesbics Caſe, —\ 


accozding to the computation of the Church,which Church-men do beff know ; 
and therefoze the computation ſhall be made acco2ding to the Kalender fo2 one 
half year, and nof accounting 28. dates to the moneth, and ſo was it reſolved in 
R og of Common Pleas, temps E.2.and temps H.8. as in the ſaid caſe it ap- 
rery. ; iy 
- Ante Concilium Lateranenſe nullum currebat tempus contra przſentantes, buif-+Bra&.ti.4. f0.247; 
the Biſhop was fo pzovide one foſerve the Care in the mean time,and the Pa- nu.5. Flere lib.5. 
tron might pzeſent when he would. . Bricron fo. 2 25.2. calleth it the Councel of 7+: Extr.ſuppl. 
Lyons in France, foz the Councel of Lateran in Rome. This Corncel of La- ?! yoann ner 
teran was holden under Pope Alexander the third, Anno Domini 1 1979+ 25 H:2, cap.5,&c. co 
But our Lapſe is not accozving to the times and perſons erpzelſed in the Ca- Cap.unico $.r. d- 
nons ; fo2 they doe give four moneths to a Lay Patron, any fix moneths to an jure parronarus. 
Eccleſtalical,xc.. neither hath therein the King any ſupzeme title by them to _ 3 —_ 
conferre by Lapſe, And by the Councel, tempus ſemeſtre ts to be accounted per 0g, nab is 
dies, & non per menſes anni : 'And' therefoze we hold, that the"time and fitle fo Lauda. 
peſent by Lapſe, is per leeem Anoliz, occaltoned. and effabliſhed it may be by | 
reaſon of the ſaid general Councel. De 1ib.6. fol.62. tn Catesbyes Cale, - Mich. 5 E. 2, ror; 
* Jn the reign of Ed.z. the Clergy pzetended that Lapſe ſhould incurre 00. inbance | 
againft the King, wherenpon it was thus reſolved and "nblethen Rex ad agniti- Lincoln. Nota. . 
onem vericatis, & ad tollendum dubicationis ſcrupulurh, quam quidem przrogativarum 4 a 
& jurium corone ſux, neſcii hzredicuntur, omr? patr* yoluit notitix, quod ab exordto he Councel © 
naſcente-Eccleſia in Anglia, Reges Angliz ad omnia Ecclefiaftica beneficia qualiter- bound nor the 7 
cunque vacantla, ad corum collatiohem, &c, ſpetantia, quandocunque placeret eis, prerogative of the 
jure ſuo regio preſentarunt,&c, ſuique przſentati,&c. admiſfi fuerunt &c, non ob- King, Lac 
ſtantibus aliquibus curriculis temporum, ſeu * Conftitutione.bus de przſentationibus Wh. aw 3-0" 
hujaſmodi infra certum tempus fa&' in contrarium edit*, &c, " it, 42+ b. 
But ſ& the Regiſter, Rex yenerabili in Chriſto Patri R, Epiſcopo London, &c, Nota-pex laplums 
uia ſecundum legem & conſuetudinem regni noſtri Angliz, Epiſcopi, ſeu alii Dioce. &< © ſecundum 
ary Eccleſias, ſeu alta beneficia de quorumcunque patronatu exiftunt, infra Dioce- i, ara cone” 
lariam ſuam yacantla per lapſum temporis ante ſex menſes 4 rempore vacationis ea- Paſcl, gE ws in 
rundem tranſaRas conferre non debent, &c, banco rot. 58. 
And albeit if the Lapſe were effabliſhed by authozity of ſome Act of Parlia- Sourbr' rhe Bi- 
ment now (as many others be in like caſes ) not extant, yet the wzit may ſerve op of Cancer” 
ſcundiim legem & conſuerudinem Angliz, as our 1Boks doe warrant, Rin 
It was well and graciouſly done of King James in his general-pardon at his x9 8.2. brev.$42- 
Aaa Parlia- Reyiſt,fo.98.nowa- 
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Parliament holden in Anno 21, of his reign, he pardened all titles and actons 
of Quare impedit, as his Bajeſty had o2 might, by reaſcn of Laps incurre atote 
th2ee years then paſt. A neceſſary bzanch to be confained in every general par, 
don. Fo2 we have known an incumbent turned out of his Benefice after 40, 
years quiet poſſeion, by pzetence of a Laps upon the @fatute of 2x H.8.ca.1z, 
ret after ſo long poſſeſſion omnia przſumi debent ſolenniter eſle ata, 


T Er cumaliquando intep plures clamantes advocationem 
22 E.3.9. 30 E.3, 


quarcimp. 49%.  Alicujus Eccleſiz pax fuerit formara inter partes quod unus 


E.3-35. a 
| EN 26. primo preſenter, &Cc.] This clauſe extendeth as well to ſtrangers of 


bled, as to coparceners that are p2ivy in blwd, and if one of the parties oz his 
heirs, o2 any ſtranger uſurp in the turn of another, the party 'wzonged is nof 
d2iven to his Quare impedic ; foz2 ſo it may be, that the Quare impedir, oz Aſſiſe 
of Darren pzeſentment may fail, and yet he may have remedy by this bzanch: of 
the Act, fo2 albeit there be a plenarty by ſix moneths, yet the party may have a 
ſcire facias Upon the roll o2 fine,and therein recover the pzeſentation 4 damages. 


« Et cum contingat, &c. utrum perquirere velit breye de 


EN.B. 31.gi, qQuarcimpedir, vel ultime przſentationis.] won this bzanch two 
Glany. L.13. c.19. concluſions are fo be obſerved. - 

Bra&t.lib.4. 240, x- Firfk, that the heir in reverſion is p2ovided foz in this caſe, and nof the 
Lack, legoz himſelf; foz here it is ſaid, Verus hzres.— -- | 

Eler.lib.s. cap.1z. - - 2+ That albeit tenant by the curteſie, fenant in dower, fenanf foz life o2 fe- 
20E.3. Dar. NMant in fail peſented lafl, yet the heir, to whom the reverfion falleth in poſ- 
preſent, 13. ſeCion, ſhall have by this bzanch an Aſſiſe of Darren pzeſentment, albeit the 


, Heir 22 his anceſter did not immediately pzeſent befoze, 


: *..CEtdecxteroin brevibusultime preſentationis,8 quare 
| impedit.adjudicentur damna, viz.11 tempus ſemeſtretranſjerit 
FIPCC J}UC anmna, yi; | 


« 


xg" kaya alicujus,ita quod Epiſcopus Eccleſiam con- 
 ferat, 8 verus patronus- ea vice przſentationem ſtiam amitrtar, 
: adjudicentiir damna, ad.valorem Ecclefiz de duobus annis, 


Lib.;.o.58,gg. | T Adjudicentur damna.) wetoze the making of this Ac, the 
Specot's caſe. ' Plaintiff in a Quare impedit recovered no damages, left any pzofit the Patron 
LHENSS - ſhould take, ſhould ſavour of ſimony, which the Common Law did ſo deteſt: 
14 -y 3. Quare WMdthis is the cauſe that the King in a Quare impedit recovereth no damages, 
imped.54. Temps becauſe he could recover none by the Common Law, and the King is not with- 
E.1. ibid.18$1. . in the purview of this Act, fo2 the cauſes ſhewed in Boſwels Caſe. 

$p H.0D camay :17- And fozaſmuch as no damages. were in a Quare impedit at the Common 
4 pettond re. Law, and this Ad. after the Statute of Glouceſter giveth damages only, the 
ze & Concilio aa Plaintiff thall recover no cofts. 

Parliament. fol. 2. Jn a Quare impedit againft a Paio2 Patron,and Incumbent, the P2ioz plead 
inter Dominum jn barre,and the Incumbent plead the ſame plea, whereupon iſſues are joyned, 
ret Wiekon . the. Pzioz dieth, the iſſue is found foz the Incumbent, he thall not recover da- 


pro cuſtod, boſpir, MASS by this Act, foz he cannot have a wait to the Biſhop, and he continued 
South. © - in poſſeſſion. | 


27 H.6.10. . . 
9 H:6.30,32, 0 S1 cempus ſemeſtr e. ] If upon the foundation of a Chaunfery the 
33E-43 . compoſition be, that if the Patron pzeſent not within a moneth, the zdinary 


ſhall cellate in a Quare impedit baought foz this Chauntery, if the moneth Ve 

paſt,the Plaintiff ſhall recover damages foz two years within the equity of this 

Statute, foz that the Patron in this caſe loſeth the pzeſentation, although = 
woz 
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wozds of the Statufe be per tempus ſemeſtre, and this 1s per cempus menfis 
cantum, | 


@ Ita quod Epiſcopus Eccleſiam conferat; &c.] Þere con- 21 H.4.$0. lib.g. 


f:rat is fo be raken foz legiime conferar. ol.26, Strat.mer= 
Albeit the 15ithop hath not collated, yet if he hath jus conferendi,the Plainfitf _ 2 
ſhall, if he will, recover double damages within the meaning of this Ac. OY 
 * 4But albeit the ſix moneths be paſt, ſo as the Biſhop hath a jult title fo pze- 8 E.z.5. quare ims 
ſenf by Lapſe, yet if the Church doth remain votd, the Plaintiff at his peril P*4-24- 39E-3-15- 
may p2ay a wait to the Biſhop : but then he ſhall not recover double damages purge TRE” 3 
but foz half a year only, becauſe in that caſe he ſhall recover his pzeſentation, ſo 1020", 4210 
as it is in the Plaintiffs election in that caſe, either to loſe his p:eſentation,and Dier z E1.1 64: #: 97] 
have double damages, o2 to have his pzeſentation, and fingle damages, 7 El.241, 
The Plaintiff in a Quare impedic, after appearance was non-ſuit, where- 27 Ez. damages 
apon the Court awarded a Writ to the Biſhop foz the Defendant, anda Writ *©%: 
tothe Sheriff to enquire when the Church became void, the yearly value there- 
of, and whether the Church were full, xc. the Sheriff returned the time of the 
voidance, the yearly value, and that the 1Bithop had collated by Lapſe, whereby 
if appeared tempus ſemeſtre was palt befoze the UWrat could be ſerved, yet ſ&ing 
the judgement was given within the fix moneths, he could recover the dama- 
ges but fo2 half a year. 
And 1t 15 to be obſerved, that albeit the Biſhop doth collate, yet if his Jn- 
cumbent be removed by judgement within the ix moneths,o2 after, the Plain- 
tiff ſhill recover the damages but foz half a year, fo2 the wozds of this bzanch 
are, Er verus patronus ea vice przſentationem ſuam amittar, ſo as if he loſe not his 
p:eſentation, the collation of the 1Biſhop ts nof matertal. 


the very true value, as the ſame may be letten, LE ND = 


yl Er ſ1 impeditor, GeC. No damages by this Ac are fo be recovered 46 E.3.15.b. 
buf agatnfk him that is impeditor, a diſfurbex, 
Jn a Quare impedic agatnlt the Patron and Jncumbent, the Plaintiff reco- 
vers the advowſon poſt ſcmeſtre cempus, and becauſe the Jncumbent was impedi- 
tor,fo2 that he had counterpleaded the title of the Plaintiff, therefoze he recove- 
red the value foz two years as well againft the Incumbent as the Patron, 


«| Erde cxtero concedantur breyia de Capellis, Przbendis 
9 I Trin.23 H.3. rot, 


Vicariis, Hoſpiralibus, Abbatiis,Prioratibus, & aliis domibus «s. in Turrl, 
- <ot ; & lib 4. fol. 
quz ſunt de advocationibus aliorum, quzprius concedi non a 4g FFT 


Eccleſia, aut Capella pertinens ad matricem Ecclefiam, Zhe iſſue was, whether it quare imped.18z. 
had bapriſterium & {ſepulcuram : foz if if had the adminiſtration of Sacraments 34 E-7- ibid.1 87. 
and ſepulfure, 1f was in Law judged a Church, Trin, 20 E.1. in banco Rot.1 ” or B- 3.4 $H.6. 
in Quare 1mped, Ric' de Smithes Caſe, Mich.21 E.1, in banco Rot. 1. Hertf, Prior de —_ + EY 
Eles Caſe. Hill 8 E.x, in banco, Roger de Bigod, 8& Counte de Norff. Caſe. Hill, _ A "j "_ 
$ E.2. coram rege Cornub, pro capella ſancti Berione, A capella venit capellania Inter brevia 
Rox. Carr. 26, Nov.an. 28 H, 3. in cart' fat” Will, Oxon' Epiſcopo & Capellan” ur 23 Mali, anno re- 
patet, Mich. 32 E.1, coram Rege Gloc? Capellania ſanRi Oſwaldi, prioratus ſan&i | greys 
Oſwaldide Gloc? quz eſt de libera capellania noftra. bs : SEWER 
It appeareth here, and by 6E.3. that befoze this Act Writs did not lie de Regiſt:31.2. 19H. 
capellts, przbendts, &c, and yet tit 1s adjudged in 14H, 3. which was long befoze 3- Par: preſenr- 
this Statute, that a Quare impedit did lie of a Chappel, and it was reſolved in 2" pl.ult. Vid. 
Parliament, Hill, 19 H, 3. Quod nulla ailiſa ultimz preſentationis caplatur Ns. 


Nl. 2, 
Aaa 2 de , 


Weſtm. ſecond. Cap.. 
de Ecclefiis prxbendatus, nec de przbendis: but now this Act hath made it clear, 
and the Writ ſhall be ad capellam,&c. 


47 E.c3.4, If a patron of aChappel pzeſent unto it by the name of a Church, and the 
$8 1.6.32. Clerk be inffiftuted and inducted thereunfo, #c. if hath loft the name of a 
Chappel. | 


© Brevia.] That is, Writs of right of advowſon, Quare impedic, and 
Aſſiſe of Darrein preſentment, which in this Ac had been named befoze. 


Et cum per breve de Indicavit impeditur rector alicujus 
Eccleſiz ad petendum decimas in vicina parochia, habeat 
IC patronus rectoris ſic impediti breve ad perendam advocatio- 
nem decimarum petitarum. Et cum diſrationatum fuerit, 
procedat poſtmodum placitum in curia Chriſtianitatis, qua- 
tenus diſrationatum fuerit in curia Regs. 


Regiſt.35,36.  Indicavit.] Hereby,and by the Regiſter,and F.N.B. if appeareth where 
the wait of Indicavic doth lie, and it p2operly appertaineth to ancther treatiſe, 
Glanvile, lib.4- But this is an ancient Writ by the Common Law of England, the fozm 


cap 12. BraQ.l1.5. a ; "I | : 
ct bal whereof appeareth in Glanvile, and other ancient Authozs. 


260. 31H.6.14.b. 

Mich Erin q* Ad petendum decimas.) »By the Common Law,if the incumbent 
bancorot.52.Leic of gne patron demanded fithes againſt the incumbent of another patron, the 
STnE - 4p4"* Writ of Indicavit did lie, fo2 that the right of the patronage ſhould tome in que- 
76.3.42.31 8.6. Non, fo: by the pzeſentatton of the patron, hjs incumbent is to have the 
14. 384H.6.20,21. tithes, which are the pzefits of the Church ; and in a Writ of right of advow- 


12 E,4.13, ſon the patron ſhall alledge the eſpl&s in his incumbent in taking of the great 

2 H.7,02. and ſmall tithes ; and therefoze if the right of tithes came in queſtion, that 
concerned the right of advowſon, the Urit of Indicayic did lie, and this appea- 
reth by the UWrit 1t ſelf. : 


ap" 95d Wh ut fo2 ſubtraction of tithes againſt an inhabitant within the pariſh of the 
oe s - Reco2 claiming from one Patron,where the right of the advowſon of the tithes 
oe” never come in queſtion, the Court Chziſfian hath juriſdiction, 

4 E.3.27, 331.6 Lhe miſchief befoze this Statute was, that ſ&eing the right of tithes could 
14. 38H.6.20,21- not be tried between the two perſons after the Indicavic granted, the perſon p2v- 
hibited was without remedy fo2 trial of the right of tithes ; and therefoze this 
Act doth give the Patron, whoſe Clerk ts pzohtbifcd,a Writ of right de adyoca- 
tione decimarum, the fozm of which Writ appeareih in the Regiſter, + if the right 
be fried fo2 the demandanf,the cauſe ſhall be remandedinto the CourtChziſfian. 
Wut what if the Patron hath but an eſtate-in fail, oz an effate fo2 life, xc. ſo 
as he cannot have this Writ of right of advowſon, what remedy ſhall be had fo; 
trial of the right of tithes in this caſe » Jt ſeemcth that by conftructon of this 
Statute, the Defendant in the Indicavit appearing upon the attachment ſhall 
plead to the right of the tithes in the Kings Court, 02 otherwiſe he ſhall be 
without remedy. And this ſkandeth well with the wozds cf the UWLrit of Indica- 
vit, v:z, Vobis prohivemus, ne placitum illud teneatis,donec diicuflum fueric in Curia 

noſtra, ad quem 1llorum pertineat ejuſdemr Ecclefiz adyocatio, &c., 
See Art.cleri ca-2z. Jy this bzanch it appeareth, that the value of the tithes at the making of 
9 E.2- Brat. 5+ thig Act was not material ; foz of whatſoever value they were of, the right 6 
 Gna. tithes could not be determined in Court Chziſtian ; but by the Statute of Ar- 
tic? clert, ca.2, the tithes muſt amount to a fourth part of the value of the Church 
in that caſe, 02 otherwiſe the Writ of Indicayit dothnot lie, tut the King may 

have a Writ of a leſſer part, foz he is not bound by that Ac. 
HH Alfo by this Ac a Writ of Indicayn was maintainable ante licem ns, 
45.0. tha 
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that is, when the party hath ltbclled in Court Ch2iſfian, and the adv | 
ath anſwered thereunto, 'st Chziltian, and the-adverle party 
4 = h o; but this is remedied by the Dfatute of Conjun&im —_— -vP 
A Writ of Indicavic muſt be bzought by the Patron b ven i os 
Ro - | efoze ſentence 
Conrt Chaiſtian, as it appeareth by the wozds of the Writ ; foz it is ny F. N.B. 45.b. 
erſed* donec, &c, ne placitum !1lud teneatis, donec diſcuffurn fuerir, &c, and this 12 E.4.13, 
Att ſaith, Procedat poltmodum placttum in Curia Chriſtianicatis which could not 
be after ſentence. s ns 
And albeit this Statute doth give the Writ of right of ad! | 
| ght of advowſon of tithes, ; 
et a Writ ma i ; nd . » 38E.3.13.3. 4 E. 
- i caſu, oi b:ougyt de decimis & oblationibus ; foz oblations be in conſi- 3-28. EN. 45 
This Writ of Indicavir is againſt the Canonical ſanction, and yet hath ben 25.fol, 08. OE 
acorn ; *» — —_— 02 canons againlt the Law oz cuſfome of Rot, Parliament. 
T hos 02ce, and bind not here,as elſwhere hath b#n ſpoken moze ** E.3- 01,203, 
Lhe Writ of Indicavic ſh:ll not mention that the ti es Fils and | 
8 at the fithes, 4c. tin ſuf amount 
to a fourth part ofthe Church, but t | cunt F.N.B. 45.d. 
a bone is : h, but if ſhall be pleaded by the other partyto have 
Jf an Abbot be Parſon in-parſone of the Church of D. aiid anofh 
hg | | of D. and anofl | 
Bone) pa pre = wot" of E, ſo as there be (tn reſpec of knot : s f G 26. 
| zrſons, yet to2 that eac | ), nf; I IE 
tent, an Indicaric Lieth —_ oy ach party is both Patron and Jncum- E-N.B: 45. c. 
CE : : ; 18 E.2, Quare 
: Cum adyvocatio diſcendat participibus, licet unus bis pore 
| 177. E.3. 
pu enter, & uſurpet ſuper cohzredem, non propter hoc ibids9. 31E-3. 
excluſus fir ille in toto qui fuit negligens, ſed alias habear 61.64 ern 
rurnum ſuum przſentandi, cuin acciderit.] 159 the Common $491919220 
R no 1 on advowſon deſcended to divers coparceners, if they cannot —_ 6 26-44 
Fears he elveſt ſiſter ſhall have the firit turn, and the ſecond the ſecond turn 35 H.6.59. 38H, 
, - e cxteris, every one tn turn acco2ding to ſeniozity ; and this paiviled » 6.8,9. 2 11.7.4, 
COT ay __ oy fo the ſeveral aſſignes of chng A_ Mare xr Co 
, | eeſtate of them by conveyance " ” .MNBebd. 19 - 
m— the curteſte, he hill have the ſame pziviledge Has deodoos — E-g.Darrpeen 
ers had: Therefoze albeit the coparceners do mak Ave itn re hora 
p2eſent by furn, this being no moze then the L aw doth appoint —_— anos _ ty 
Tn —_ o—_ —_ they remain coparceners of the _ nc, when 
| >, oi e advowſon 1s nof divided, a , imp.21 Ec3 32. 
iq = ger” they may joyn in a Quare impedic, if any — 13 E.z. Quare 
urn of any of them : And the ſole pzeſentation out of t as amp 
put her ſiſter out of poſſeſſion i ntatfton out of her turn did nof 52. 7 E.3-20,21. 
Tc on in reſpect of the p2ivity of eſtate, tio moze then 25 5-3: Parr. pre- 
this dot parcener faketh the whole p2ofits. Jf one joyntenant p2eſent alone ſent.11. 20 E.3. 
tut th pow put the ofher out of poſſeſſion, in reſpec of the unity of the title, aroma cr" 
- e D2dinary might have refuſed his p:eſentee, as he might the pzel _ 13E:2. uateim- 
one tenant in common, 1n reſpect of ſome varying opinions i prin reno gn 
no this Act doth declare the Law, as here it appt. CE 48 rat 
his Law doth erfend to uſurpatior : a5. aCHD. ths 
FE tons b 8.11, 36 H.8. tit, 
well befaze partition, as after. p one coparcener upon another, as preſenr pro. 
BraQ.li.4 fo-238; 
2.45. Brir.fol, 22 4: 


Lib.6. cap.23. 


Mich.16 E.1. in 
bancorot.44.Rog, 
de Mowbrays caſe, 
5 E.z. voucher 

E, 249. Paris caſe, 

| 30E. 3.6. Simeons 
Caſe, Liber plac? 
Raſt* 352, 614. 

6 H.4.34. 


Weſim. ſecond. 
CAP. WI. 


So quis petat tenementum verſusalium,& implacitatus 
vocaverit ad warrantum, & warrantus dedicat warran- 
tiam, & diu pendear placitum inter tenentem & warrantum, 
cum ad ulcrimum convincatur, quod vocatus ad warrantum 
warrantizare tenetur per legem & conl. hactenus uſitatam, 
non fuit antea alia pena inflifta vocato, qui warrantiam de- 
dixit, nifitamen quod warrantizarer, & efletin miſericordia, 
quia prius non warrantizavit,quod durum fuit perenti,quia 
multotiens per colluſionem inter renentem & warrantum 
magnas ſuſtinuit dilationes. Propter quod Dominus Rex 
ſtatuir, quod {icut tenens amitterer renementum peritum, fi 
vocaſſert ad warrantum, & warrantus ſe poſſer deyolvere de 
warrantia : Eodem modo amittat warrantus f1 warrantiam 
dedicat,& convincatur quod warrantizare debear. Er f1 inqui- 
ſitio pendear inter tenentem & warrantum, & petens petat per 
breve ad faciendum yenire juratum, concedatur ej, &C. 


Cap.6 . 


Albett the Mirror ſaith of this Ac, L'ceſtatute de garrancies neſt forſque reyo- 
cation de error uſce jeſque a droit ley, yet the tenant, accozding as it is here reci- 
ted in the pzeamble of this Ac, after the warranty tried, could have no other 
judgement, but that the vouche ſhould warrant the land, acco2ding fo the vous 
cher of the tenant, but this was many fimes in great delay of the Demandant 
by colluſion oz agreement between the tenant and the vouche ; foz remedy 
whereof this Statute was made. 


T Propter quod Dominus Rex ftatuit quod ficut tenens 
amitteret tenementum petitum, {1 vocaſlet ad warrantum,& 
warrantus ſe poſler devolycre de warrantia, eodem modo 
amittat warrantus, {1 warrantiam dedicar, & convincatur 


quod warrantizare debeat.] 

Thich Fleta renÞzeth in theſe wo2ds : 

St is qui ad warrantiam tenetur warrantizare falſo contradixerit, proviſum eſt 
quod ficut tenens amitteret tenementum, fi yocafler ad warrantum, & warrantus { 
poſlet deyolyere de warrantia, ecodem modo arittat warrantus warrantizare dedicens, 
ft conyincatur quod warrantizare debear. 


T Si warrantiam dedicat.} This is not to be underftad only where 
the vouchee denieth the ded, o2 other cauſe of the warranty, and thereupon 
iſſue is taken, and found againft the touche :; And where the vouche entreth 
into the warranty, and demands of the tenant what he hath to bind him to war? 
ranty, and the tenant ſheweth ſpectal matter to bind him to warranty, and the 
bouche demurreth in Law upon the lien, this is within the remedy of this 
Act; foz the wozds ſubſequent be, $i convincatur quod warrantizare debcat, Which 
the vouchee is in this caſe ; and this Ac being made to ouſt delaies, which are 
odious in Law, is fo be interpzeted favourably, . 

And 


{ 


Cap.7: Weſim. ſecond. 

-.. And it (s:ts be obſerved, that here is Sicut, 'which is an adverb of ſimilitude, 
viz, Sicut tenens amitteret, ſi vocaſſer ad warrantum, 8 warrantts ſe poſſer deyolyere 
de warrantia;: Under which wozds are included, if the vouchee can devolve him 
of the warranty by demurrer, oz any iſſue whatſoever, codem modo (faith this 
Aq).amittat warrantus,&c, which foztiflieth the fozmer expoſition that hath been 
made: and to be ſhozt, whereſoever the judgement at the Common Law ſhould 
have been againft the vouchee upon falſe plea, oz demurrer,#c. quod warranti- 
zarcts all theſe caſes are Within the pzovbillon of this Ad. . 


q Er f1 inquiſitio pendeat inter tenentem & warrantym, 


& petens petat breve ad fac yenire juratum, concedatur ei.) 
Vere is further remedy given foz the Demandants expedition, that he may ſue 
out the venire fac' foz the trial of any iſſue between the tenant and vowchee. 
; Theſe things are neceſſary fo be known, foz at this day vowchers are moſt 
commonly uſed foz delay. 


bh hd tranny a4 


CAP. VII. 


Uſtodi de c#tero concedatur breye de admenſuratione 
\.dotis. Nec per ſeftam cuſtodis,ſi ficte & per colluſionem 
ſequatur verſus mulicrem tenentem in dotem, precludatur 
hzres cum ad xtatem pervenerit ad dotem admenſurandam, 
ſecundum. quod per legem Angliz fuit admenſurandam. Et 
tam in iſto brevi, quam in brevi de admenſuratione paſture, 
celerior quam prius de cztero fit proceſſus, ita quod cum per- 
yentum fuerit ad magnam diftrictionem, dentur dies, infra 
quos duo comit. teneantur, ad quos publica hat proclamartio, 

uod defenidens veniat ad diem in brevi coutentum querenti 
relponſurus. Ad quem diem f1 venerit, procedat placitum in- 
ter eos, & {1 non venerit, & proclamatio ſupradita modo per 
Vicecomitem teſtificata fuerir, procedatur per defalram ad 
admenſurationem faciendam. 


[IE "I PRr4 


Bekoze this Act, if the heir within age, befoze the Gardian in chivalry enfer 
into the land, had aligned dower to the wife moze then ſhe onght to have, the 
Gardian had been without remedy : foz no wzit of admeaſurement of dower bes 
inga real Action lay foz the Gardian at the Common Law implied by de cztero. 


T Cuſtod !. ] Gardian in droito2 in fait ſhall have this wzit by this Ad,if 
the aſſignment of dower be made in his own time :; but if the aſſignment be 
made by the heir in time of Gardian in qdroit, and affer the Gardian in droic aſ- 
lianeth his intereſt over, the aſſignee ſhall nof have a wit of admeaſurement, 
fo2 that the Gardian in droic had but a choſe in Action : but if the aſſignment had 
ben made in the time of the Gardian in fair, he ſhould have hada wait of avmea- 
ſurement of dower by this Ad. 

But this is to be underſfod (though the Statute be general) when the heir 
within age aſſigneth dower, as is afozeſaid, o2 when dower ts aſſigned in the 
right of the heir,o2 the gardian afſigneth moze dower then he ought,the heir after 
his full age hill have a wzit of admeaſuredment of dower by the Common Law, 
and 
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Vide Mich.ioE.t, 
in banco rot, 
105, Northt,Paſc. 
18 E.1. in banco 
ret.15. Laurence 
de Oylileurs caſe, 


Brit. cap. 113. fol. 
263. 


7 R.2. tit, admeas 
ſurement 4. 
F.N.B.149. - 
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Glanyli.6.ca.z3. And he-cannot have 4t befoze, becauſe the infereff of the- Garden- (which he may 
Bra.li.z. fo.93. give away) endureth until that time; but if the heir within age be ont of ward, 
ok 314: 315- andafigneth moze dower then he ought within age, he may have-an admeaſuare- 
& 25 Bork 26, mentof dowe: within age, foz enter he cannot. | ty, 

Mitror cp.5. $5. © If the Gardenaligneth moze dower then he ought, and the heir dieth, his 
7 E.4.22.b, 7 E. hetr ſhall have a wait of admeaſurement of dower. TONE 
2. admeaſur.z 3. * Andſo if the heir within age aſſign dower, and dieth, his heir ſhall have the 
4 q ibid-4. like wat - but if the anceſter of full age, being tenant in fe-ſimple, aſſigneth 
* Brien ;.fo., dqwex moze then he ought; his heir ſhall never avoidit, becauſe he had full power 
263 b.6 H.3.ad- to aſſign as much as he would. FE 
meaſur.$, The King is intituled by falſe office fo the wardſhip of the body and lands of 
7 ”T* tir 391% the yer of }. S. being within age, dower is aſſigned to the wife woze then the 
9b. © Cour ought, the Garden in chivalry traverſeth the office, and avoideth it, this Gar- 
17 E.3.71- * denſhall by this Ac have a wait of admeaſurement of dower of the aſſignment 
F.N. B. 149. made by the King, having but a defeaſible title to the wardſhip. - 
1Þy the like reaſon, if tenant by Knight-ſervice dieth, his hetr within age an 
eftranger abate, and endoweth the wife of moze then ſhe ought, the Garden ſei- 
ſeth the wardzhe ſhall by this Act have a wait ofadmeaſurement of dower : And 
ſo if J.S. ſeiſed of lands in fee taketh wife, and is diſeiſed and dieth, the diſſei- 
ſo2 afligneth moze in dower then ſhe ought, the hetr entreth into the reſidue, he 
ſhall have a wzit ofadmeaſurement by the Common Law,and this well agreth 
with the wozds of the wzit, viz, Quod C. quz fuit uxor przdi&' B, plus habet in dos 
tem de libero tenemento, -quod fuitiprediat' B, quondam yiri ſut in N, quam habere 
debet, & ad ipfam pertinet habendam, OLE | ; 
14 H.z. admea= And albeit the wozds of the wait be in the pzeſent time, plus habet in dotem, 
ſur. 10. F. N. B. g/£"' pet it is fo be taken, that the had moze in value at the time. of the aſſign- 
is £30 ment of dower ; fo2 if by her induffry and policy tt be made of greater value af- 
terward, no wait of admeaſurement lieth fo2 this impzovement. 


Nec per ſeam cuſtodis 11 ficte per colluſiorem ſequs 


tur, &Cc. ] Yereby is remedy given to the heir at his full age, if the Garden 
p2oſecute faintly,o2 by collaſton againſt the wife, ſo as the heir ſhall not be bar- 
red in his wait of admeaſurement againft the tenant in dower:* 

r1 H.4.3. Plow. The heir ſhall not be d2iven to'ſhew the manner of the faint-pleading, but 

Com. 55. to alledge the ſame generatly, 

9 H.6s. Whe tenant in a Pczcipe doth plead, that an eſtranger hath recovered againfl 
himby verdic-in an Aſſiſe, the Plaintiff againft this verdic. cannot generally 
aberre, that this was by covin, but muſt ſhew ſome ſpecial matter. 


© Ettaminiſto brevi, quam inbreve de admenſuratione 


paſturz,celerior quam prius de cxtero fiat proceſſus.] whereas 
Regiſt. 171. Ver. by the Common Law the p2ocefle in both theſes waits were @ummons, Attach- 
N.B.9& 10. ment,and Diltreſle infinite, by this Act a moze ſpedy p2oceding is pzovided. 
E.N.B. 148. There is. great affinity between theſe two waits, as hereby it appeareth : 
:4E.3. damag, 2. monglt others there is one difference, that in a wait of admeaſurement of 
42 E.3. 19. Re= Dower the Demandant ſhall recover damages, if the tenant appear not the firſt 
viſt. 171. day,and peeld fo admeaſurement fo2 the iſues in the mean time; but in admea- 
ſurement of paſfure no damages thall be recovered at all. 
Poze ſhall be ſatd of the pzocelle, and p:oc&ving in this wzit of admeaſare- 
ment of dower in the expoſition of the next Chapter, onely to remember by the 
Mi:ror c3p.5. $ 5. way what the Mirror faith, Le'Ratute de admeaiurement eſt reproyable in pluſors 


points quant as proclamations, de ficome admeaſurement, & ſurcharge ſont fealibles 
per jurtes de office, 


T Ita qd'cumperventii fuerit ad magni diftrictionem,den- 
cur dies, infra quos duo comitatustencantur, &c,) wy reaſon of 


thefe wozde,Cum perycniil fuerit ad magnam diſtri the very wait of diſfreſſe ſhall 
contain, 


Cap.s. Weſtm. Jecond. 
confain, & interim in duobus plenis comitatibus 'tuis puns proclamari fac*, quod 
prxdia* A. quz fuit uxor T, veniat coram prefatis Ju 

4 yoluerir, & 2d audiendum judicium ſuum pro plurtbus defaltis, 


ictariis ad reſpondendum, &c, 
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And yet I find,that affer the grand diſtrefſe returned; the Plainfiff pzayed 4 E. 2. 6dmeaſur; 


a pzoclamation, and there it is'taken, that he had not ſurcefſed his time, but it x2. 


was granted. : | 
S&© moze of admeaſurement of dower in the next Chapter following. 


CAP, FTI. 


FNUm per placitum motum per breye de admenſuratione 
paſturz,paſtura fuerit admenſurara aliquando coramJu- 
ſic, aliquando in com' cora Vicecom', multotiens contingit; 
qd' poſt hujuſmodi admenſurat” atam, iterum ponit ille,qui 
primo ſuperoneravit paſturam, pluria animalia quam ad ipſii 
pertinet habend”,nec ſuper hoc hucuſque proviſum fuiſſet re- 
medium : Statutum eſt, qd de ſecunda ſuperoneratione fiar 
remedium conquerenti ſub hac forma, Quod conquerens ha- 
beat breve de Judicio, 11 coram Juſtic' admenſurata fuerit pa- 
ſtura, q' Vic in preſentia partium prxmonitari (> intereſſe 
voluerint) inquiratdeſectinda ſuperoneratione.Quz fi inven- 
ta fuerit,mandetur Juſtic' ſub ſigillo Vic,& figillis Juratorii, 
& Juſtic adjudicent conquerenti damna, & ponant in extra- 
is valorem animalium quz ſuperonerat' poſt admenſurati- 
onem factam poſuit in paſtura,ultra quod debuir,& extraftas 
liberent Baronibusde Scaccario,ut inde reſpondeant Domino 
Regi.Si in com” facta fuerit admenſuratione,tunc ad inſtantii 
querentis exeat breye de Cancellaria, qd' Vic _—_— ſuper 
hujuſmodi ſuperonerar, & de averiis poſitis in paſturam ulcra 
debit numerum,vel de pretio Dom” Regi ad Scacc* ſuum re- 
ſpondeat. Et ne Vic' fraudem faciat Dom Regi in ifto caſu, 
concordatum eſt, qd' omnia hujuſm' brevia de ſecunda ſuper- 
onerat”, quz exeunt de Cancel irrotulentur, & in fine anni 
mittanrur cranſcripta ad Scacc' ſub {igillo Cancellarii, ut vide- 
ant Theſaurius & Barones de Scacc' qualiter Vic' reſpondear 
deexitibus hujuſmodi brevium. Eodem modo irrotulentur 
brevia de Rediſſeiſina, & mittantur ad Scaccarii in fine anni. 


Glany. li.z2.c.t3] 
- BraQlie4.fo.229, 
Brit, fol.1 38. 
Fler.lib.4.cap.2 3. 
Mirr.cap.5.$ s. 


It is fo be obſerved,that the watts of admeaſurement of paſfure and of dower 7 E-4.:2. F,N.p. 
are vicountel,and are not returnable, and the parties may thereupon plead be- 2 25h» & 148. f.g- 


foze the Sheriff in the County. 

Both thele pleas may be removed ont of the County Court by pone at the 
ſuit of the Plaintiff, without ſhewing cauſe in the wait, but at the ſuit of the 
Defendant he onght to ſhew cauſe. 

Now 


25 b b 


44 E.3-10, 
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- Now where this ®tatute ſaith, Aliquando coram Juſticiarue, that is, when 

the plea is removed befoze the Juffices, there upon pleading, o2 confeſſion be/ 

foze them after admeaſurement made and refurned, judgement thall be given 

Repiſt,judic. fol, bythe Jufices ; but ifthe plea be nof removed, the admeaſurement ſhall be en, 

26.b. & 40.2. quired of,any made befoze the Sheriff, and ſo be theſe wozds (aliquando in conje 

coram Vicecom*) to be underfiod. 

Regiſt. judic. bi = the judicial Writ of admeaſurement of paſture granted by the Court of 

ſupra. Common Pleas foz making ofadmeaſurement, which Writ is returnable by, 
foze the Juſfices. | ; 

« Nec ſuper hoc hucuſque proviſum fuiſler.] pet 3 have ten 


Anno 11 H. 3. in a Recozd in xx H. 3. where a Writ de ſecunda ſuperenerarione was granted, 
—_— « Statutum eſt, quod:de ſecunda ſuperoneratione fiat re. 


medium conquerenti ſub hac forma, Quod conquerens ha. 
beat breye de judicio, $i coram Juſticiariis admenſurata fu. 


Regiſt. 157, Re- EXIT paſtura.] The effect of which judicial Writ ts, that the Sheriff in the 

gilt judic. 36- pzeſence of the parties, if they will be pzeſent, being warned, thall enquire by 

Eler.lib.4. ca.23. A Jury of the ſecond ſurcharge, and what cattel ſecondly ſurcharged, and the vg, 

7 E.4.22. Ver. lue of them, which if it be found, and returned under the ſeal of the Sheriff, 

N.B. fol.7z. and the ſeals of the Jurozs, the Jufkices ſhall adjudge damages fo the party, and 
the cattel which ſurcharged after the admeaſurement made ſhall be fozfeited to 
the King, and the value of them ſhall be eſtreated into the Exchequer, that 
thereof the King may be anſwered. 


T Si in com fa&t' fuerit admenſuratio, tunc ad inftantiam 


Regiſt, 157. querentis Eexecat breve de Cancellaria.] Which Writ you may find 
in the Regiſter, | 
Temps E.1, ad- qT De ſecunda ſuperoneratione.] And here if is fo be known,fthat 


f . ; . 5 
18 E.3.30.7 Eq, A UUrit de ſccunda ſuperoneratione lieth not againtt any that ſurchargeth aftera 


23.8H.6,26, Ffo2mer admeaſurement, but onely againft them, againſt whom the Writ was 
F.N.B. 126.1 Hz2onght, and which were particularly charged with ſurcharge in the Writ; 
foz all the Commoners, as well thoſe which ſurcharged not, as thoſe which ſur, 
charged, are to be admeaſured ; and therefoze it appeareth not who ſurcharget, 
but onely they that are charged therewith,and ſo found : Yereupon it followeth, 
that a Writ de ſecunda ſuperoneratione lieth not againſt any, but againſt them 
that were named, t thereof convicted in the firſt Writ; foz he cannot be charged 
with a ſecond, that was nof culpable of the firſt : and therefoze none but ſuch 
as were named in the fozmer wait ſhall fozfeit their cattel,ec. 02 yeld damages, 
T Et ne Vicecomes fraudem fac' Domino Regi.] pere is 


p2oviſion made to pzevent the fraud of Sheriffs, left. by their fraud they ſhould 
pzevent the King of his duty, 


CHAT. 1X: 


Sem capitales domini diſtringunt feodum ſuum pro con- 
ſuerudinibus & ſervitiis fibi debiris, & medius fic qui te- 


nentem acquietare debear,cum non jacear in ore tenentis, poſt 
quam diftrictionemreplegiaverit, dedicere demanda capitalis 
domini ſui, qui advocat in curia Regis juſtam diſtrictio- 
nem fteri ſuper renentem ſuum, viz. ſuper medium: multi 
per hujulmodi diftritiones hucuſque gravati extiterunt, 


per 


IF 


Cap. 9. Weſtm. ſecond. - 
per hoc quod medius(licet haberet per quod diſtringi poſlet) 
magnas fecit dilationes antequam ad curiam yenerit ad re- 
ſpondendum hujuſmodi tenentibus ſuis ad breve de medio : 
per hoc etiam quod durius fuirin caſu quando medins nihil 
habuir, in caſuetiam cum tenens paratus eflet facere capitali 
domino ſervitia & conſuetudines exactas, & capitalis domi- 
nus ſervitia & conſuert. ſbi debitas renuebart percipere per ma- 
num alterius, quam per manum proximi tenentis ſui, & ſic 
amiſerunt hujuſmodi tenentes in dominico proficuum terra- 
rum ſuarii aliquando ad tempus,aliquando toto tempore ſuo, 

nec fuit antea aliquod remedium in hoc caſu proviſum. 

Ordinatum eſt & proviſum in hoc caſu remedium in poſter, 

ſub hac forma, Quod quam cito hujuſmodi tenens in domi- 

nico, habens medium inter ipſum & capitalem dominum, 

diſtringirur,ſtatim perquirat {1bi tenens breve de medio. Er f1 

medius habens terram in codem comiraru diffugerit ulq; ad 

magnam diſtrictionem,detur querenti in brevi ſuode magna 
diſtrict? ralis dies, ante cujus adventum duo comitatus tene- 

ancur, 6 precipiatur Vicecom', quod diſtringat medium per 

magnam diſtriEtionem, prout in breyi continetur. Er nihilo- 

minus Vicecomes in duobus plenis comitatibus ſolemniter 
proclamare faciat, quod' hujuſmodi medius veniat ad diem 
in brevi content. reſponſurus tenenti ſuo. Ad quem diem 1 


| yenerir, procedar placitum inter eos modo conjuncto. Er fi 


non venerit hujuſmodi medius, amittat ſervitium tenentis 
ſui, & 3 modo non reſpondeat ei tenens in aliquo, ſed (omil- 
ſo illo medio) reſpondeat capitali domino de eiſdem ſer- 
vitiis & conſuerudinibus, quz prius facere debuit pradictus 


| medius. Nec habear capitalis dominus poteſtatem diſtringen- 


di tenentes in dominico, dum prazdictus tenens offerat ei ſer- 


yitia debita & conſueta. Et fi capitalis dominus exegerit plus 


quam medius ei facere deberet, habeat tenens in hoc caſu 
exceptionem verſus dominum quam haberet medius. St ve- 
to medius nihil habucrit in poteſtate Regis, nihileminus 
perquifar tenens breve ſuum de medio ad Vicecomitem il- 
lius comitatus in quo diftringitur. Et {1 Vicecomes manda- 
verit, quod medius nihil haber unde poreſt ſummoneri, ni- 
bilominus ſequarur breve de Attachiamento. Er 1 Vicecomes 
mandaycrit, quod nihil haber per quod poteſt attachiari, ni- 
hilominus ſequatur breye de magna diſtrictione, & fiat 
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proclamatio in forma predicta. Si vero medius non habeat 
terram in comitatu in quo fit diſtrictio, ſed habeat terram 
in alio comitatu, tunc exeat breve originale ad ſummonendij 
mediii ad Vicecomitem illius comitatus in quo fit diſtrictio. 
Eccum teſtificatum fuerit per illum Vicecomitem,quod nihil 
habert in comitatu ſuo,excar breve de Judicio ad ſummonend' 
medium ad Vicecomitem illius comitatus in quo teftificati 
fuerit qd' haber tenem”,6& fiat ſeta in illo comitatu,quou q; 
perveniatur ad magnam diſtrictionem, & proclamationem, 
{icut dictum eſt ſupra de medio habenteterram in code comi- 
ratu in quo fit diſtriftio.Ernihilominus fiat ſefta in comiratu 
inquio nihil haber (ficut dictum eft ſupra de medio nihil ha- 
bente) quouſq,; perveniatur ad magpa diſtrictionem & pro- 
clamationem,&lic poſt proclamationem in utroque comitatu 
fatam adjudicetur medius de feodo & ſervitio ſuo. Er cum 
aliquando contingat, qd” tenens in dominico feoffatus eſt ad 
renend' de medio per minus fervitium, quam medius facere | 
debuit capitali domino, cum poſt hujuſmodi procJamartione 
attornatus fit tenens capitali domino, medio omiſlo, neceſſe 
habet tenens reſpondere capitali domino de ſervitiis & conl. 
quz medius ei prius faceredebuir, & poſtqui medius venerit 
in Curiam,& cognoverit,quod acquietare deber tenentem ſu- 
um, vel adjudicerur ad acquictandum, fi poſt hujuſmodi cog- 
nitionem aut judicium queremonia perveniat, quod medius 
non acquierat tenentem, tunc excat breve de Judicio, quod 
Vicecomes diftringat medium ad acquietandum tenentem,& 
ad eflendum coram Juſticiariis ad certum diem, ad oftenden- 
dum quare prius eum non acquietavit. Et cum per diſtrictio- 
nem venerit audiaturquerens. Et f1 querens verificare poterit, 
quod ipſum non acquietavir, ſatisfaciat de damnis, & per ju- 
dicifi recedat renens quietus de ſuo medio, & attornetur capi- 
rali domino. Er {1 ad primam diſtrictionem non venerit,exeat 
breve de alia diſtriftione, & fiat proclamatio,& poſtquamte- 
ſtificathm fueric,procedatur ad judicium, ficurt ſuperius di&i 
eſt. Er {ciendum eſt, quod per hoc ſtatutum non excluduntur 
renentes, quin habeant warrantiam, fi de tenementis ſuis im- 
placitentur, ſuper medios ſuos & corum hxredes, ſecundum 
quod prius i, nec etiam excluduntur tenentes, quin 
{equi poſſunt yerſus medios ſuos, ſecundum confuerudinem 
prius uſttatam, fi viderint quod proceſſus corum plus valeat 


per 


Weſtm. ſecond. 


r antiquam conſuetudinem, quam per iſtud ftatutum. Et 
ciendum eſt, quod per iſtud ftatutum non providetur reme- 
dium quibuſcunque mediis, ſed ſolummodo in caſu cum fir 
onus medius tantum inter dominum diftringentem & renen- 


tem, & in caſu quando medius ille eſt plenz xratis, & in caſu 
quando renens, fine przjudicio alterius quam medii, attor- 
nare ſe poteſt capitali domino, quod dictum eſt pro mulieri- 
bus renentibus in dotem, & tenentibus per legem Angliz, 
yl aliter ad terminum vitz, vel per feodum talliatum,quibus 
pro aliquibus cauſis nondum eft proviſum remedium : fed 
(Deo dante) alias providebitur, 


Dane milchief here firfk mentioned befoze the making of this Statute, was» 
the great delates which were uſed in the Writs of Meine, in which the p2ocelſe 
at the Common Law was ſummons, attachment, and diſkreſfke infinite ; and 
pet the Lenant in default of the Meine was pzeſently tftrained by the KL o2D 
Paramount, which miſchief appeareth by the pzeamble of this Ac : Fo2 remedy 
whereof a mo2e ſp&edy p2oceding ts given by this Act in a Writ of Meſne, 

Another miſchief was, when the Meſne had nothing within the ſame Conn- 
ty ; foz there the Tenant was without remedy; and though the Mecſae had ſuf- 
fictent in another County, the Common Law extended nof thercunto, in both 
which caſes remedy is given by this Act. 


© Pro conſuetudinibus & ſervitiis,&c.] The viſtrege mult be 
taken foz the cuſtames o2 ſervices which ths Meſne by reaſon of his tenure ought 
fo doe fo the Lozd, within Which, ſute ſervice to a Pundzed is comp2ehended, 
but not ſute real, that is, by reſiancy, either to Yundzed, E &f, o2 Zaurn, fo2 
that is not by reaſon of his tenure. 
But if the tenant be diftrained foz the relief of the Meſne, o2 foz reaſonable 
aid, albeit they are rather imp2ovements of ſervices then ſervices, yet the te- 
nant ſhall have a Writ of Meſne, becauſe they grow by reafon of the tenure. 


C Ermedius fit. If there be A. Lo2d, B, Meſne, C. Meſne, D. tenant 
per availe, A, the Lo2d Paramount diftrein D. foz ſervices, xc. he bzingeth a 
Writ of Meſne againſt C. and recovereth damages againſt him, whereupon C. 
the Meſne may have a Writ of Meſne againft B, but if B. plead nienc diftrein in 
ſon default, the ſpectal matter muſt be ſhewed, and not to fake the general ilue, 
and ſo every Mcſne ſhall have his Writ againſt his Meſne; 


q Qui tenentem acquietare debeat.] There be two kinds of ac: ' 
quitals ; one expzeſſe,and the other implied : erpzeſſe thze manver of waies : 
Firf, by fine o2 deed, either at the creation of the tenare, oz after 3; ſecondly, 
by acknowledgement of acquital : thirdly, by p2eſcription. | 
Implied five manner of wates : | 
* Firff;, byowelty of ſervices ; ſecondly, by tenure in frankalmoigne ; third- 
ly, in frankmarriage ; fourthly,by homage aunceſtrel ; and fifthly, in vower. 


T In caſu etiam cum tenens paratus efſer facere capitali Do- 
mino ſervitia & conſuetudines exactas, & capitalis Dominus 
ſervitia & conſuetudines {ibi debitas renuebar percipere per 


manum alterius,quam per manum proximi tenentis {u1,8c.] 
By the Common Law the Lozd Paramount might have refuſed his G——_ 


50 E.3.23: 


4 Ec3-4% 
F;N.B. 137:4. 


5 E.3-49. 10 H.6. 
26. 39 H:6.31.2. 
9 E.4-27, F.N.B. 
136, M, 


1$E.3-19. 29 F. 
3-34-39 E.3.19, 
39 H,6.31.b. 


31 E.1. meſne 55. 
7 E.2. ibid. 66. 
20 E.2, ibid. 59. 
$ E.3.49. 39 E. 
19. 38 E.3-10. 
. F, N.B. 136. 


Lib.6.58, Bredi- 
mans caſe, lib.g. 
fol.110,111, 

21 E.3-49. 2 P46. 
3. $ H.6.16, 
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the hands of the tenant per availe, oz by the hands of tenant 02 life, where the: 
reverſion was over; becauſe the Meſne 02 he in reverſion was his very tenant 
_ in paivity, fo2 the which remedy is given by this Ac. 


T Uſque ad magnam diſtrictionem.] This muſt be underſte> 
of a Writ of Meſue returnable into the Court of Common Pleas, and not of a 
"Writ of Meſne that is vicountel, andnot returnable, 
F.N.B, 236. d. And although a Writ of Meſne be depending between the tenant and the. 
Meſne, pet the Lozd Paramount may pzoced, tc. fo2 he ſhall not tarry till the 
: mafter be tried inthe Writ of Meſne. : 
Fler.li.2: cap.43. - Wut it appeareth by Fleta, Si medius fit paratus ipſum tenentem acquietare de. 
Brit,fol.58, b. ſeryitiis, quod capicalis Dominus ab co exigit, tunc ſecundum zquitatem ju1is ſubyeni 
etur tenenti per breve, viz, quod capitalis Dominus defiftar, and there the W 
in that caſe appeareth, : , 
T Er fi medius habens terram in eodem comitatu, &c.] 
Brit. ubi ſuprs. PYere is p2ovided a moze ſpedy pzocding in the Writ of Meine, if the Mcſne 
had land in the ſame County. : 


T Erfinonyenerit hujuſmodi medius, amittat ſervitium 


tenentis ſui, & a modo non reſpondeat, &Cc.) zf the Meſac appear 
Fler.lib.2. ca.43. not at the grand diſtreſſe, he ſhall be foze-judged, that is ts ſay, that the Meſme 
Brit, fol.58. ſhall loſe the ſervices of his tenant of the ftenements befoze holden. And that 
r0H.6.20. the Meſne being omitted, the tenant from thencefozth ſhall be attendens & rc- 

ſpondens fo the chief Lo2d by the ſawe ſervices, as the Meſne holdeth by. 
21 E.3. meſneqs, Wut it is to be obſerved, that the immediate chiefLozd mult Le named in 
10H.6. fol.26. the foze-judger ; fo2 albeit he be a ſtranger to the Writ, and by his death the 
4 1.6.28. Writ of Meſnhe ſhall not abate ; yet in the judgement he that is then immedi- 
ate Lo2d Paramount muſt be particularly named. 


q Nec habeat capitalis Dominus poteſtatem diftringendi 
tenentes in dominico, dum prxdictus tenens offerar ei {eryi- 


tla debita, GC conſuera.] Pere thze things are fo be obſerved. - 
 T+ That the tenant muſt offer and tender the rent vz ſervice due upon the 
land, and not be ready only, by reaſon of the wozd (offerat.) 
2 H.6. avowry 1. 2+ This muft be done at the time when the Lo2d comes fo diftrain. 
2 H.6.fol.3, . 3» Thatthis Ac is fo be underſtood of ſervices and cuſtomes which the te- 
21 E349. _ nanf may doe, as paiment of rents, delivery of heriof-ſervice, o2 the like; but 
ks Crd; extendeth not to perſonal ſervices annered to the perſon of the Meſne,as ho- 
Tn. mage, fealty,xc. fo2 he cannot ſay, J become your man ; noz ſwear to him feal- 
| ty, #c. But after foze-judger, then the tenant ſhall doe all manner of ſervices 
which the Mecſne ought to have done, foz then the Beſn«lty is extinct ; but as 
long as the Peſnalty remains, the perſonal ſervices remain with the Meſnc, 
Servitia perſonalia ſequuntur perſonam, | 


T Et fi capitalis Dominus-exegerit plus, quam medius ci 
facere deberer, habeattenens in hoc calu exceprtionema verſus 
Dominum qua haberet medius.] Þereby p2oviſion is made foz the-, 
tenant fo fake any advantage that the Meſne might doe,if the chick L 02d demand 
other ſervices then the Meſne ought to doe,albeit he be a ftkranger to the avow?y, 


Lib7.in Calvins ., 7 O1 Vero medius nihil habuerit in poteſtate Regis.) pere 


caſe, cap. Irineris ſub poteſtare Regis is taken foz the power of the King to adminiſter juſtice tohis 

ver. Magn, Chart ſubjecs by his Writs, Poteſtas regia eſt facere juſticiam, De the firlt part of the 

fol.1 $4. Inſtitutes, ſe. I 99. | 

| And bythis b:anch remedy is given to the tenant where the Mcſne had no- 
thing,where he hadno remedy by the Common Law, 


« Si 
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« Sj vero medius non habeat terram in comitatu in quo 


kt diſtrictio, ſed habcat terram in alio comitatu, &c.] Here is 

remedy given to the tenant, where the Meſne hath land in 2 fozeign Country. 
 Adjudicetur medius de feodo & fervitio ſuo.] Yere = 

11ſo fozefudger is given in the caſes here mentioned, which is a better and ſpee- Mich.17 Ec. in 


; banco Rot. 147: 
dier remedy then the Common Law gave. EEC Paog 


q Et poſtquam medius, &c. cognoverit,&c. vel adjudice- Roees Cale, 
- > be ® E.Ii. meine 57, 
tur ad acquierandum, &c. {i poſt, &c. medius non acquietavit {4 .x.ibid. 57. 
tenentem.7] Medius, the heir of the Meſne thall not be foze-judged within ** 33" 
this Statute, foz that this Act ſpeaketh of the Meſne onely, and not of the Meſne 
and his heirs. >. 

q Satisfaciat de damnis, & per judicium recedar, &C.]] ,; x.:. mee 55; 
This bzanch of the Dtatute giveth damages and foze-judger, and the Plaintiff x3 E.z- ibid.68. 
cannot take damages, and leave the 'foze-judger, but he muſt either take both, - - - 
accozding to this bzanch, o2 neither of them, RIES 


« Et ſciendumeſt, quod per hoc Star' non excluduntur te- 


nentes, quin habeant warrantiam.)] 1y this clauſe the warranty 8 £.3.45: 
of the tenant (which was ever much effe&med in Law) is ſaved and pzeſerved, 
and many d&eds comp2ehended both warranty and acquifal. 


« Necetiam excluduntur tenentes, 6c.” Þere the tenant hath 


election cither to take the benefit ofthis Ad, by faking the p:oceſſe given by the * 4 oo _ on 
ſame,o2 to fake the pzoceſſe at the Common Law,and this was abundans cautela; EN - I 37: "IP 
fo2 this Statute being in the affirmative, the tenant might have had election (if 
this clauſe had not been) but abundans cautela non nocet : & the ancient Sages of 


the Law did ever make things as plain,x leave as little fo coſtruction as might be. 
T Sed ſolummodoquando unus firmedius,&c.] perebyit 


appearcth, that no fozejudger canbe, but when there is but one Meſne between 
the L.02d Paramount and the tenant. 


covert be not here ercepted, yet by god conſtruction the ts excepted, 9 E.2, pg 
. . Fn” . 7 E.}. fol.41. 
C Sine PIX udicio alterius:)] Zheſe wozds were ſpecially intended 34 © nnaſi 47- 

f tenant in dower, oz of tenant foz life, o2 in fail witha remainder over ; foz © 7: 72108: 
gainfſt them no foze-judger ſhall be given, but their extent is farre moze large, 1? = 

If the diCeiſo2, oz any ofher that hath a defeaſible fitle in the tenancy doth * 
{ozejudge the meſne, this ſhall nof p2ejudice the diſſeiſee; oz him that right hath ; 
fo2 they are within the remedy of theſe wo2zds, That every foze-fudger ought to 
be fine przjudicio alterius, | 

But, if the daughter fo2e-judge the meſnc, and a ſon ts bozn after the foze- 
judgement, the ſon ſhall not avoid it ; foz2 if was fine przjudicio alcerius, when 
the judgement was given. 

If two joyntenants bing a Writ of meſne, and the one is ſummoned and ſc- 
tered, and the other ſucth fozth, he cannot foze-judge the meſne, becauſe he can- 
not reſpondere capitali domino de ciſdem ſeryitiis & conſuerudinibus, quz prius facere 14 H.4.37, 
debuit przditus medius, 

90 1f 1s, if there be two joynt meſnes and the one appear, and the other make 
default, no foze-judgement ſhall be, foz the ſame cauſe neceſfarily collected upon 
the ſame wozds. | 

They that are ſeiſed in auter droit, as the Biſhop in right of his Biſhopzick, z9 . z. ric. mefa* 
02 the Abbot oz P2102 in the right of his Bonaſtery,oz the like,ſhall neither foze- Statham. 
judge, noz be fo2e-judged, becauſe it is tobe intended, that it cannot be done ſine 
przjudicio altertus,foz that the conſent of them is not had,which by Law fo the al- 


teration 


IS 
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feration of aty eſfate is requiſite, as the Dean and Chapter to the Biſhop, and 
= the Covent tothe Abbot, Pzioz, #c- es 

34 E.z. meſng47> Af the meſne hanging the Writ of meſae againlf him alien by fine, albeit the 
| right of the meſnalty paſſeth to the conuſe, yet the meſne may be fozejudgen, 
and the comiſce ſhall not faite advantage of theſe woz2ds, Sine przjudicio alterius, | 
' becauſe he came tothe meſnalty, pendente breyi, and in judgement of Law the 
meſne (as to the Plaintiff) remain ſeiſed of the meſnalty ; foz, pendente lite ni. 


hil immoyetur. - 


CAP. X. 


FNUm in itinere Juſtic' proclamat fuerit, quod omnes qui 
brevia liberare voluerint, ea liberent infra certum termi- 
num, poſt quem nullum breve recipiatur, multi de hoc con- 
fidentes, cum moram fecerint uſq, ad prxdiftum terminum, 
; & nullum breve ſuper eos fuerit liberatum, de licentia Juſtic 
4 recedunt, poſt quorum receſſum adverſarii ſui ipſorn abſent 
; percipientes, brevia ſua- porrigunt in cera, quz aliquando 
per favorem; aliquando pro dono per Vicecomitem recipiun- 
rur,& illi,qui ſecure credebant recefhifle, ten' ſua amittunt : ut 
hujuſmodi fraudi ſubveniatur impoſterum, ſtaruit Dominus 
Rex,quod Juſtic' in Itineribus ſuis ſtatuant termini quinde- 
nz, vel menſis,minoris vel majoris termini, ſecundum quod 
comit” fuerit major vel minor, infra quem terminii publice 
proclametur, quod omnes qui brevia liberare voluerint,ea li- 
berent infra termini illum.Et in adyentum illius termini cer- 
tificet Vicecomes capitali Juſtic itineranti,quot brevia habet, 
& quz, & quod ultra illum terminum nullum breve recipi- 
atur, quod f1 receptum fuerit, proceſſus per illud factus pro 
nullo habeatur : excepto quod breye ceſſatum durante toto 
itinere releyari poterit. Breye etiamde dote de viris quiobi- 
erint al' ſeiſiti infra ſummonitionem irineris, affiſe ulkime 
przſentationis, & quare impedit,de Ecclefiis vacantibus,infra 
{ſummonitionem przd',quocunq;tempore ante receſſaJuftic 
recipianturin itinere. Brevia etiam novz difſeiſinz,quocung; 
tempore facta fnerit diſſeifina, recipiantur in itineribusJuflic, 
Concedit Dominus Rex de gratia ſpeciali,quod ifli qui ha- 
bent ten' in diverſis comitatibus, in quibus Juſtic itinerant, 
vel de quibuſdam ten in com' in quo Juſtic' non itinerant, ti- 
ment implacitar*,& dealiis tenem' in comitatu,in quo Juſtic 
non itinerant, implacitentur : ut coram Juſtic' apud ws 
; 1 L | \'(5 


Regiſt,19,b! 
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vel de banco domini Regis, vel coram Juſticiari's ad Aſzi-. 
fas capiendas aſsignatis, vel in aliquo comitatu coram vic", 

yel in aliquo Cur” Baronum, facere poſkint generalem ar- 

tornat* ad proſequeridum pro eis in omnibus placitis in iti- 

nere Juſtic* pro ipſ1s, vel contra ipſos motis vel movendis, 

durante itinere. Qui quidem Atrornatus, vel Attotn', ha- 

beat poteſtatem in placitis motis in itinere quouſqueplaci- 

rum terminetur, vel dominus ſuus ipſum amoverit, nec per 

hoc excuſentur, quin fiat in juratis, & alſsifis, coram eiſ- 


dem Juſtic.. 


© Cum tn itinere Juſtic' proclamat” fuerit quod omnes qui 
brevia liberari voluerint ea liberent infra cert termini, &c] 

Perebp 15 recitcd the miſchief which was befoze the making of this Ad, the 
remedy followeth. TS | 

C Ur hunjuſmodi fraudi ſubveniatur impoſterum, ſRatuit Fleali.s, a. is. 

dom* Rex quod Juſticiarii in itineribus ſuis ſtatuant ter- 
minum, quindenz vel menſis, minoris vel majoris ter- 
mini ſecundum quod comitatus fuit major vel minor, 
infra quem terminum publice proclametur, quod om- 
nes qui brevia liberare voluerint ea liberent intra termi- 
num 1llum, & in advenru illius termini certificer vicecomes 
capitali Juſticiar' irineranti quot brevia habent, & qua & 
quod ulcraillum terminum nullam breve recipiatur, quod fi 
receptii fuerit, proceſſus per illud fa&tus pro nullo habearur.} 
Upon this purview was great queſtion, whether the King might diſpence with Tr. 6.2. in. 
this Liw, and give a further day, then hereby is pzeſcribed, and in the end way + Regiſt: 
adjudzed that he might fo2 advancement and furtherance of Juffice. Df this 0. 19.F.n.d.178, 
purveiw, the Mirror with to ma-h aſperity ſaith thus, Leſtatute de ſuſpention Mirror ea, 5. $ 5. 
de briefes en Eyres eſt reprovable come repugnant a la grand chartre, que dit, nous 
ne yeerons a nul drolty ne delaterons, Et pur quoy ſont briefes rebotables de au- 


dience ; Eins per le multicude des briefs, que adonques ſe font, & pur le petic nombre 
desJuſtices peric droit de pluſors, 


© Excepto quod breve, &c.] Here followeth five etceptions : 

1, The fi:lf is, that a Writ abated may during the whole Eyze be 
amenvcd. 

2 Writs of Dower of the ſeifin of men that dyed within the Summons of Brit, cap, 2. Flerg,. 
the heir, ( which is by the ſpace of fozty dayes befoze the beginning of lib. :. cap.19, &c. 
the het”, | 

Jo Atiter of Darrein Preſentment, | 

4+ Quore Impedits of Churches vacant within the afozeſaid Summons fhall 
be rec21%vcdat and time befoze the departure of the Juſffices. PE 

5, Writs of Alſiſe of Novel diſleifin, at what time ſoever the difſeifin was 
done, .ill be received du'tng the Ey2e of the Juſtices, ” 

T Concedit dom' Rexde gratia ſpeciali quod illi qui habent negin.s. 19,2; 

a : ES F.,N.B.z$.c. ec. 
tenem' &C. | Here is an Ac of grace, and therefoze it is termed acco2dingly, aa 60 6.5 
Ccc De 46.8 E.3. 30. 


& E:3. Arttourney 
$8.8 E.3.9.32 H. 
6.1.33 H.6.49. 
34+H.6.51. 


$E.3.20.18 E.3. 
47.F.N.B. 25 E. 
RegiR.. r9, 20- 


Marlhy, cap.14. 
32B.3-15. 34,8, 
6.25. 35 Hb. 42. 


Fleta lib. 2. ca.64. 
Brit fol. 70, a. 
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De gfatia ſpecializ foz Whers the King by his Pzerogative befoze this and other 


utes might by Letters Patents,o2 by Writ under his great Seal, grant to 
Me nt 02 Br Tenant o2 Defendant,to make Atto2ney in any Acti- 
on, and ts command the Judges to admit ſuch perſons to be Aftozneys foz 
them : Now juffly is this Ac filed an Ac of Gzace, foz that the King gave 
his Royall aſſent to this Law foz the quiet and ſafety of his. Subjects, giving 
| power hereby to make Atto2neys in caſes herein erp2elled, whereby the 
King loft ſuch p2ofit of the great @eal, as he fozmerly received in ſuch caſes, 
Statutum ex oratia Regia dicitur, quando Rex dignatur cedere de jureſuo Regio pro 


quiete & commodo populi ſui, 3, 


© Jlliqui habent, &c;)] This A extends aſwell to Co2pozations 
aggregate of many, as Matoz and Commonalty, and to ſole Co2pozaftions, as tg 
p2ivate perſons : and it extendeth aſwell to Juffices in Cyze of the fozell, as to 
other Jufices in Eyze; ſee the fourth part of the Inſtitutes, cap. Juſtices in Eyre, 
& cap. the Courts of the Foreſts , and the Regiſter ub1 ſupra foz claim 
of Liberties. 


 T Quoulſque placitum terminetur.] wy the Judgement a 
gainft the defendanf, the Warranty of Attozney is determined ; foz thereby 
Placityry terminatur, but anely to fue Execution ( Which ts the fruit of the 
Judgement ) within the year ; and if he ſue out Erecutton within the yer, he 
may pzoſecute the-ſame after the ye&r ; but if he ſue out no Crecution within 
the yer, then after the p&r is ended after Judgement, his Warrant of 
Attozney is determined. / 


4 Attornatum generalem.) Df this generall Attozney you ſhall 
often read in our Boks. 


T In omnibus placitis in itinere.] This is not underftay of 
at Affiſe of Novel diſffeifin , foz it is querela, and not placicum Aſſiſe, whereef 
(as elſwhere hath ben (aid) there is plentifull authozity in our Boks, | 


q ' Nec per hoc excuſentur quin fint in Juratis & Aſiſis 


coram eiſdem Juſtic'.) The wiſdom of Parliaments, and of the Sages 
of the Lawn hath ever ben, that able and ſufficient men Thouldnot ( to the hin- 
dzance of Juffice ) be exempted from ſervice in Juries and Aſſiſes. 


CAP. XI 


E ſervientibus, balivis, camerartis, & quibuſcunque 
F receptoribus, quiad compotum reddendum tenentur: 


- Concordatum eft & ſtaturum, quod cum dominus huju(- 


modi ſervient* dederit cis auditores compoti, & contingat 
ipſos eſſe in arreragiis fuper compotum ſuum omnibus al- 
locatis & allocandis, arreſtentur corpora eorum, & pertc- 
ſtimonium auditorum ejuigem compoti, mittantur & libe- 
reatur proximate gaolzx domini Regis in partibus illis, & a 
Vic, ſeucuftode cjuſdem gaolz recipiantur& carceri man- 

cipentur 
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cipentur in ferris, & ſub bona cuſtodia, & inilla priaſorid 
remaneant de ſuo proprio viventes, quouſque dominis ſuis 
de arreragiis plenaric Ceiafeceting Ac tamen f1 quis ſic gao- 

Iz liberatus conqueratur, quod auditores compoti fui ip- 
ſum injuſte gravaveruitt, onerando ipſum dereceptis qu# 
non recepit, vel non allocando et expenſas aur liberationes 
rationabiles, & inveniat amicos, . eum manucapere yo- 

' luerint ad ducendam coram Baronibus de Scaccario,-libere- 
cur eis, & ſcire faciat Vicecomes (in cujus perſona fuerit ) 
domino, quod ſit coram Baronibus de ſcaccario ad ali- 
quem certum diem cum rotulis & aliis, per quos compo- 
tum ſuum reddiderit, & in przxſentia Baronum vel auditor”, 
quos aſsignare voluerint, recitetur compotus, & fiat parti- 
bus juſtitia, ita quod {1 fuerit in arreragiis, committatur 
Gaolz de Fleete, ur ſupradictum eft. Er fi diffugerit, & 

gratis compotum reddere noluerit, ficut in aliis ſtatutis ali- 
bi continetur ; Marlbridge cap. 23. diſtringatur ad venien- 
dum coram Jufticiariis, ad compotum reddendum, fi ha- 
beat per quod diſtringi poſsit. Er cum ad curiam venerit, 
dentur ei Auditores compoti, coram quibus fi-fuerit in ar- 

reragiis & ſtatim arreragia ſolvere non poſsir, committa- 
wr gaolx cuſtodiend' in forma predi&. ,Er fi diffuge- 
rit, 8 teſtificatum fnerit per Vicecom', quod non fit in- 
yentus, exigatur de comit' in comitatum, quouſque utlage- 
wr. Ec fit hujuſmodi incarceratus irreplegiabilis. Er cayeat 
ibi vicecomes, vel cuftos ejufdem gaolz, five ſit infra li- 
bertatem ſive extra, quod per commune breve, quod dicitur 
Replegiare, vel alio modo ſine afſenſu domini ipſum a pri- 
ſona exire non permittat. . Quod {1 fecerir, & ſuper hoc 
convincatur, reſpondeat domino de damnis, per hujuſmodi 
ſervientem fibi 1llatis, ſecundum quod per patriam verifi- 
care poterit & habeat dominus ſuum recuperare per bre- 
ve de debito verſus cuſtodem. Et {1 cuſtos gaolznon habear, 
per quod juſticietur, vel unde folvat, reſpondear ſuperior 
ſuus qui cuſtodiam hujuſmodi gaolz fibi commilir, per 


idem breve. 


Ae E.3.8. 4 E.3:7: 

. 1 : ; . 3 = Account 

yl Servientibus.)] Every Wrif of account mult be b:ought againſt 76-45 6-3-ib. 74+ 
ine, either as Bailife, Receiver,o2 Gardian in @ocage; and therefoze againſt a 3=3- _ R.2 


ſervant as ſervant,oz againlf an Appzentice,oza Controller, Surveyoz,Defſen- ,, q ,. via. 43. 
Cece 2 ger, F.,N.B.b.c.die; | 
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17 E.2, Procl. 
203.18 E.z. 
Avewry 226. 

17 E:3.59. 29 E. 


FF 
See the firſt part 
of the Inſtitutes, 
ſeR. 124. 
For this Servien- 
tes,ſce towards 
the end of this 
Chapter. 
x. Part of the In- 
Kirutes, ubi ſup. 


x. Part of the In- 
ſtitutes. 153. 
Flera li 2.ca.70. 


43 E-3- 31.49 E- 
3-2, $0 Bagl7. 

27 Aſſ.3. 20 H.6, 
1718,41,45. 
SH.6.15. 14H.6. 
24, 22H.6.35:47- 
lib. 10. fol. 103. 
Denbands caſe. 
38 H.6.6. z H.6 
41.10 H.6.24,25, 
Denbands caſe, 
ubi ſupra. 


5 H.4.cap.8. 


20 H.6. 17,18. 
14 H.6. 24. 
Vide infra, te. 


43E.3.21, 


Marlbr.cap. 23. 
lib. 3. fol. 11. 
Sir William Her= 
berts caſe, 
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ger, 02 the like, a Writ of Account lieth not, unlefe he be chargedas Bailife 
o2 Receiver.. 

; A Gardian in Docage cannot be committed to pziſon by fozce of this Act, foz 
a Gardian in Socage is in loco parentis, and this Act beginneth with Servientt- 
bus, and this wozd Seryientibus is tobe applyed fo Balivis, camerariis, & recepto- 
ribus ; fo2 this Ac ſon after this ſaith, Cum domini hujuſmodi fervientum de- 
derit eis auditores, &c, Where theſe wozds are to be obſerved, ziz. Domini, 
the 4.02ds o2 Paſters, and Servientes, ſervants, which wozd Servientes ex 
tends toall ; and therefoze the Gardian in Docage being no Servant, noz the 
Veir L02d, oz Maſter, is not by this Act fo be impaiſoned, xc. 


| Balivis.J This wozdis ſufficiently known, and if Gardian in Socage 
occupy after the heir attain to the age of x4 y&rs,he may be charged as Ballife, 


7 Camerarils.], Receivers were anciently called-Chamberlains, be 
cauſe they werg wont to kep the money received in Chambers ſpectally pzovi 
ded foz that purpoſe ; yet cannot he be charged as Chamberlatn in an account, 
but as Wailife oz Receiver, foz the caule aboveſatd, : 


T Etquibuſcung; receptoribus qui ad compotum reddend: 
CENEntUT.] Receptores is a known wozd, and needeth no further erplication, 


| q Degerit cls auditores.] An account taken befoze one Audito; 
is not within the purview of this Statute ; foz this Act is in nature of a Com 
po and a Commiſſion being made to two oz moze, cannot bo executed by 
one alone, | 

- Bytkhis Act the Audito2s are Judges of Reco2d,and therefoze by conſequence 
in an Acton of Debt fo2 the arrerages of an account befoze two o2 moze Audi 
to2s the Defendant ſhall not wage his Law. h 

And by the ſame conſequence of reaſon, if the Lo2d be found in ſurpluſage 
upon the account determined by the Auditozs as an incident to their authozity 
in an Action of Debt b2ought by the Bailife foz this ſurpluſage, the Lozd ſhall 
not wage his Law, becauſe by fozce of this Ac ( they being Judges of Recozd) 
no wage of Law can be atlowed againff their Reco2d : and ſo was it adjudged 
in the Exchequer Chamber, as it is repozted in 20 H. 6. 1But if the account be 
made befoze one Auditoz, this ( as hath be&n ſatd) is ont of the Dtafute, and 
therefoze there he ſhall wage his Law ; but the Lo2d cannot be committed to 
p2iſon ( fo2 the cauſe afozeſaid ) by fozce of this Act; 

In an Action of account againft a Receiver, fo2 2 3 $. 4.d, 0z any other 
ſum under 40.s. the Sheriff in his County Court ſhall not hold plea of it; and 
the reaſon thereof is, becauſe the Sheriff cannot aſſigne Auditozs who (as hath 
been ſaid) are Judges of Recozd, and the County Court is no Court of Recozd- 


T7 Omnibus allocatis & allocandis.] + wy theſe wozds,if the 
Lo2d be found in ſurpluſage, it is within their authozity, and therefoze parcell 
of their Recozd, and ſo in that caſe(as hath been ſaid) no wager of Law, 

But albeit the Auditozs do diſallow a juſt demand, yet ſhall hc take no aver- 
ment o2 advantage upon theſe wozds, againſt the Recozd of the judgement of 
the Auditozs ; foz Judicium pro veritate accipitur, and Nemo potelt contra re- 
cordum verificare per patriam z buf he hath remedy after by this A, by a Writ 


_ of Ex parte talis foz his relief, whereof moze ſhall be ſaid hereafter in his p20 


per place. 


- 


C Arreſtentur corpora eorum.” Rate at the Common Lawthe 
P2ocelle tn Account was Summons, Attachment, + Diltrelſe infinite;by the 
Statute of Marlbr, a Writ of Monſtrayit de compoto was given ; + here by this 

b;zanch 


Cap. 11. Weſtm. ſecond. 38i 
bzanch the body may be arreſted, and after by this Ac p2oces of outlawzy is 
given in account ,fſo as after the account vetermined the body of the Defendant 
may be arreflted, xc. | 
Note the wozds in effect be ſuper compotum ſuum, &c. arreſtentur & liberentur, 46 x.z.20.27H.6 
ſo as the auditozs by fozce of this Act ought to commit him. ec. p2eſently after 8. Lib.8.fl.129. 
account determined, D. Bonhams caſe. 
q Proximz gaolz Domini Regis.] This is intended of the - 
next Gaol, though it be not in the ſame County, foz as it hath been ſaid, the 353.585 353: 
Statute is in nature of a Commiſſion, and therefoze this wozd proximz muſt | ** * 
be purſued, | 


q Et 3 Vic ſeu cuſtode cjuidem gaolz recipiantur,] 
' The auditozs muſt make a warrant in waiting under their ſeales to the She- 
riff upon the ſpecial matter, and thereupon the Qheriff ought fo receive the n 
accountant in execution. Dier 24 H.8.249 


| : : : Lib.;.fol, 

4 Carcer1 mancipentur in f err 15. ] Yereby if appeareth that the Boywons _ 
Sheriff onght to k&p him in ſalya & ara cuſtodia, and hath power by this Act, L8-fol. 200. 
if needrequire, to lay Jrons upon him foz his ſafe keeping ; bt this the Gaoler 37.c1.2.2; : 37. 
could not have done by the Common Law, as by all our ancient Authozs if Brir.fol.: 4. 17. 


appeareth, Fleral.x.ca,26. 
Mirror 63.5.S x. 


T Deſuo proprio viventes.] wy this clauſe it appeareth, that wr 


he that is ſo impziloned mult live of his own, Inſtirates Cap. 


- OE Ts a petit treaſ. in fine, 
T Auditores compoti {ui ipſum injufte gravaverunt.] _ 

By this clanſe is the Writ of Ex parte talis given to the accountant, if the P19 12:.79 | 
Auditozs aſſigned by the Loz2d either charge him de receptis quz non recepir, R __ - 
vel non allocando ei expenſas aut liberationes rationabiles, and this UWrit is oy n <a 
in nature of a Commiſion to the Barons of the Exchequer, foz that they are :; x.;.barz 253; 
the Soveratan Auditozs of England fo hear and audite the account , Er quod 24E.3.account 74 
fiat Juſticia partibus, Ss | Fs 2 E.3.12, 

But this Writ lieth not, but where the account is faken befoze Audito2s 
aſſigned by the Lozd, foz if there be a Writ of account bzought, and the Cour£ 
alſigneth Auditozs, there lieth no Writ of Ex parte talis, fo2 that in that 
caſe he ought to ſhew his grief to the Juffices, andthey ought fo doe him 
Juſtice, and the Writ of Ex parte talis ts grounded upon this Act, where the 
| Lo2d alſigneth Auditozs. 


T7 Quod fit coram Baronibus de Scaccario.] The Writ in 
the Regiſter and F.N.B. ubi ſupra, ts Coram Theſaurario & Baronibus noftris de | 
Scaccario, but it ought to be coram Baronibus de Scaccario accozding to this Act; Fleta 1.2.Ca.64, 
and that the rather, becauſe the Barons are (as hath ben ſaid) the Soveraign 
Auditozs of England, and herewith agreeth Fleta, Dier 36H. 8.c.64 
Upon ſureties found he ſhall be at large tofollow his Writ of Ex parte calis, Re 
befoze the Barons, but ifit be found that he was in arrerages, he ſhall be in ere- 
cution again. . | | 


© Erfidiffugerir, & gratis compotum reddere noluerit,&c.] 
Vide Marlebridge whereby the Writ De monſtravic de compoto is given. 


{ Et ſi diffugerit & teſtificatum, &Cc.] Here is p;oces of aut- 
lawzy given in account. 


C Et caveat fibi Vicecomes vel cuftos cjuſdem gaolz 


{i fir infra libertatem.) This Ac extends toall Keepers of Gaoles, 1s H.4-74- 
and 


Matlb.ca. 23. 


Fleta ubi ſupra: 


282  Weſim. ſecond. Cap.11. 
and: therefo:e if one hath the keping of a Goal by w2ong, o2 de facto, and 


SeexR.2.c1z. ſuffereth an eſcape, he is within this Dtatute, as well as he, that bath the 
keeping of if de jure. 


F kl. 26.b. & Sine aſſenſu Domini.) And this aſſent may be by paroll,and 
<d Ciriam © Hall be a ſufficient barre in an Action of Debt bzought foz the eſcape, 


« Et habeat dominus fuum recuperare per breve de 


debito, &c.] There wasno Action of Debt againft the Gaoler foz an eſcape 

14 £.4.3. Dier. at the Common Law, but the party was d2iven fo his ſpectall Action upon his 
15 E1.322.16E.3 caſe, which- Action-was grounded.uport a Zreſpaſſe oz w2ong, and not upon any 
damage 81.13E.3- contrad in Ped o2 in Law, but this Act firlt gave the Action of Debt againft 
—_ _ i the Gaoler, which: had let one to eſcape, which was committed to pziſon by 
Ref" 60. AUditozs fo2 arrerages of account, but it lieth not againſt the Gaolers Execu- 
98.6.19.30H.6.6 to2s, becauſe it is a Treſpaſſe, and befoze any other Act of Parliament by the 
Dier. 36 Bliz.275 equity of this Ac an Action of Debt didlieagainft the Gaoler foz an oſcape in 
| Court Pipowders, and ſoin.all other caſes. 

Afterwards the Statute of : R, 2. fo2 a further declaration gave fhe Action 
againſt the Gardian of the Fleet. | 

1ut albeit this Ac, and the Statute of x R, 2. alſo doth ſpeak per breve, yet 
a bill of Debt lieth alſo by the equity of this and that Statute, albeit it hath 
42 Aﬀp.11- ben holden fo the contrary, buf ſince it hath been often adjudged that a bill of 
7 H.6:5. debf is maintenable upon the ſaid Ads. | ” 
Pl: Com. 38.3. Now foz as much as the Statutes doe give recoverte by Writ of Debf,inci- 
16 E.z4am.8z. decently, they doe give damages alſo, 
z3 B.3.ibid., ® Ahis Ad doth extend to feme coverts and infants, that are keepers 
Lib.8 fol-44- Gaoles, to charge them in an Action of Debt foz the eſcape of one in erecy 

tion, 


1 R.2.cap.12» 


Whitringhams 
Caſe, 


| T Reſpondeat ſuperior ſuus , qui cuſtodiam hujuſmodi 
See caP. 43- caole {f1b1 commiſerit.] This is fo- be underſtod, when one that 


13E.3 barre 35 3. yath the cuſtody of a gaol of freehold oz inheritance, committeth the ſame to ano 


ther that-is not ſufficient, his ſuperioz ſhall anſwer foz the eſcape of the pziſe- 
ner ; But heſhall not have the Action of Debt againſt the ſuperioz as long as 
the inferio2 is ſnfficient. 
11E.2.Debt 252. The Bays and Citizens of London have the Sherivalfy of London in fe, 
11 E1 Dier. 27g, and the Sheriffs df London are Gardians under them, and removable from 
year to year, in this caſe the Sheriffes of London are Gardians, and the 
Mayo? and Citizens their ſuperiozs; and though the Sheriffs appoint a ke- 
per under them, yet he is*not within this Statute, becauſe it ts intendable 
when the Gardian cometh in by him that hath the fr&hold oz inheritance in the 
cultody, fo2 this Act doth extend but unto two ſuch degrees, foz there cannot be 
two ſuperio2s within this Act, but'one ſuperiour and one inferiour. 
The Duke of Norffolk being Þarſhall of England of inheritance, and ha 
x El.ubilupr# ying anthozity to make a Deputy, doth make a Deputy, who hath the cuſfody 
- w-_ gaole, he ts the Gardian, and the Duke of Norfolk his ſuperiour within 
S501 


Cap. 12. Weſtm. ſecond. 384 
CAP. XIT. 


Uia multi per malitiam volentes alios grayare, procu- 
rant falſa appella fieri de homicidiis, & aliis feloniis, 

per appellatores nihil habentes, unde domino Regi pro 
talſo appello, nec appellatis de damnis refpondere poſzint : 
Staturum eſt, quod cum aliquis fic appellatus de felonia 
fibi impoſita ſe acquictaverit in curia Regis mododebito, 
vel ad ſetam appellatoris, vel Domini Regis: Juſticiarii 
coram quibus anditum erit hujuſmodi appellum & termi- 
natum, puniant appellatorem per priſonam unius anni, & 
nihilominus reftiruant hujuſmod? appellatores damina ap- 
pellatis, ſecundum diſcretionem Juſtic*, habito reſpe&tu ad 

riſonam vel arreſtationem quam occaſione hujuſmodi ap- 
pellorum ſuſtinuerint appellati,8& ad infamiam ſuam, quam 

er impriſonamentum, vel alio modo incurrerunt , 6 ni- 
2 Baies.an verſus dominum- Regem graviter redimantur. 
Et fi forte hujuſmodi appellatores non habeant, unde 

rzdi&ta damna reſtituere poſsint, inquiratur per quorum 
abbettum formatum fueric hujuſmodi appellum per malici- 
am, {1 appellatus hoc petat. Et f1 inveniatur per illam in- 
quifitionem, quod aliquis fit abbettator per malitiam, per 
breve de Judicio ad feftam appellati diftringatur ad veni- 
endum coram Juſtic. Er f1 legitimo modo convictus fue- 
rit de hujuſmodi abberto per malitiam, puniatur per pri- : 
ſonam, & teneatur ad reſtitutionem damnorum , ficut 
ſuperius diftum eſt de appellatore. Yide anno 1 R. 2. cap.13. 
Nec jaceat de cztero appellatori in appello de morte ho-_ 
minis eſſonium, in quacunque curia ubi appellum fuerir 
terminandum. 


By the wozds hereof if appeareth, that befoze this ®fatute the Defendanf | 
being duly acquited, ſhould recover his damages, but that is to be underffod in See the Mirror 
a Writ of conſpiracy, wherein he ſhould recover damages fo2 ſatisfaction in <. 4. de homicide. . 
regard of the infamy, imp2tſonment,and beration done fohim,and farther that _ MN _ 
the parties conviced ſhould be fined tothe King and imp2iſoned, which, F have apron” "ag 
ead, began in this ſo2t befoze the raign of H. x. They which plotted, oz com, ;.4 £ Regiſt. 34 
Ned the death of a man under pzetert of Law by bzinging of falſe appeales, 
02 pzeferring untrue indictments againff the innocent of felony, who be- 
Ing duly acquited; both the appellant and his abbettozs were to fuffer 


death, ks 
| Bat 


364 Weftm. ſecond. __ Cap.1z, 
Wit King H.1. by authozity of Parliament did mifigate the ſeterity cf this 
cuncicnt Law (left men ſhould be deterred and «f7c4d to accuſe) and did 2d in. 
24 £.3.24-27A, that if the dclinguents were conticted at the ſuit cf the party, they ſhculd make 
59 Tra18E.3- Catisfacion, and be fincv and imp2iſoned : 1fut if they were conticed Ly judge: 
Coram Rege. ment at the ſuit of the King (whom they pzetended to intitle to the fozfeiture) 

_ a; ſe the freedom of the Law ; they ſhculv be ſc inf..meus 
conſpir. 11. then they ſhould loſe the tre ) 3 TYEY ; a 
ncver to be any witneſe,o2 to be of any Jury ; That they thculd neLer come in 
2 near the Kings Court, but mc ke their Affeurnies; that they, their wives, 
and their chilvzen ſhould be cf out of thetr houſes, end their hcuſes pzcftra. 
ted, their trees eradicated and ſubverted, thcir meadois ploughcd Up and 
wilked,every thing to be deſtroyed which nouriſhedo2 comfozted them,in re'peq 
of the tillinv, and ſh:me dene fo the delinquent, all ag:inff nature and c2der, 
fo2 that the delinquent ſought the blzd of the innocent under pzetert and 
colour cf Law, and fhis in latter bo:kes ts called a villanons judgen:ehf, 
all which in caſe of conſpiracy remain a cenſfanf L aw to this day. But this 
Act doth give the party a ſpedicr remedy foz his ſatisfaction then he had be- 

fozc, as he tcafter ſhall appear. 


Paſch.zotE.t.Co- - | TT Per malitiam.] Thee wozds de open diters windowes foz 
nn Reye, th the better underſtanding and: inlightning of the generall wozds of this 
orththapr. Joh. Statute. ; 
- © 946-549-979 Ml 1- Ifthe appclle& be firft indicted of the felony whereof he is appealed, the 
ram Rege Lei appeal th ll not be underſtad to be commenced per maliciam, becuaſe the Pl. ins 
Will. Burnell tiff hath a foundation fo buildupon, viz. an indictment by the oath of ruelte 
22 Alz9. 40 AN. gy mo2e men, ſo as it ſhall be pzeſumed that the Plaintiff was n.&ce to his 
P- op tc+ appeale by the indictment, & non per maliciam ; foz in the'e d.Fes («s yet it 
379.8. 2.4 Eu ought tobe) indiqmeats taken in the abſence ofthe party wers fozmed upot 
part ofthe Inſti- plain end direc pzocf, and not upon p2obabilities oz inferences : but if the ins 
tures,ſe&.208. Dictment be inſufficient, then it is in judgement of Law as no indictment, and 
9 H.4.2.9.5 2. then the appc:l may no: withffanding be commenced per maliciam, & fic in fini» - 
L446. li-us, 02 if it be a god indictment , and found after the appeal commenced, yet 
may the appcal be commenced per maliciam, 
| 2+ If one be appealed of murder, and it is found by verdict that he killed 
22 AN. p.77. Him ſe Jefendendo, this ſhall not be ſid tobe per malittam, becauſe he hadajuff 
cauſe, foz Quod quiſque ob tutelam corporis ſui feceric, jure 1d fecifle yidetur 
& fic de fin ilibus, 

. 3- The heir oz other near of kin may abbet the wife Plainfiff in the 
| 4 4 appeal , Ec fic adjudicatur quod pater, mater, frater, &c, non ſunt in cafu hu- 
Rotays-Hod. Jus Ratuti, ratione proptaquitatis ſanguints, & ad eos pertinet prxditam niortem 
lands caſe. ulciſci : Hoylands caſe : and cannot be ſaid fo be per maliciam, 

6 E.3.33- 4+ Malita referreth onely to the p2ocurers and abbettozs; as it appeareth by 


the expaefls wozds of this Act: 


Mich.34.E-1. q Falſa appella.] Son after the making of this Statute, the wife 
"Coram Rege, And her ſecond hu-band bzought an appeal foz the death of her fozmer husband, 
Linc'Rot.zg. fhe Recoz2d ſaith, Non por:ſt effe appellarrix =_ morte prioris mariti, &c. ipſa 


Porjus ſtulciria pro repeilend? pacna Rtatuci pro fallis appellis a 


quam falltas. vocat appellum tuum eſſe juſtum, 


nec falſum, licer fit caſſacum, 8 licet 111ud proſequi non poteſt, quia habet yi- 
rum ; quz quidem cauſa potius eſt quzdary (tultitia, quam falfitas, ideo ex gratia 
curiz conceſl, eft 1n preſent? aliorum Juſtic* de banco, poſtquam priſonam 15 
dierum habuerit, quod fivem fac* cum Rege, 


T De homicidio & aliis feloniis.] This is not onely in- 
tended of ſuch offences as were felonies af the making of this Ac, but cf all 
ſuch offences alſo as have ben made felonies by any Act of Parliament ſince 
this Ac. 

C 5c 


Cap. 12. Weſtm. ſecond.” 


© Se acquietayerit in Curia Regis' modo debito:; 
This Stafute doth extendbvfh'to acquifals'irr Deed, and fo arquitals in Law, 

Acquitals in deed, as-etther by verdic,” oz* by battel},and' tn that caſe 
when the Plaintiff yeldsHirmlſelf creanf,o2 vanquiſhed in the field, the jndge- 
ment ſhall:be:that the appelle ſhall goe quit, 'and that he ſhall recoverhis da- 
mages againlft: the appelloz, but if the Plaintiff had been flatn, then no judge- 
ment can be given againlt a dead perſon, + YI BR Ag 

- Acquitals in Law,as if tws be appealed of felony, the one as p2incipall, and 
the other as acceſſary, and both of them plead not guilty, xc, 'and the Jury doth 
acquite the pzincipall, in this caſe by Law the accefſary ts acquited, and 
ſhall recover damages by this Act againft the appellanf, +c. oz may hats his 
Writ of Conſpiracy at the Common Law,  - :.. ' 

:: But if the paincipall be acquited by verdid; p:ocelſe depending againlt the 
acceſſary, the acceſſary ſhill not recover damages within this Statute, becauſe 
no Jury can be refourned to aſſefſe them. T0 

Jf one be appealed as acceſſary to fwso-p2incipals, one of the pzincipals is 
acquited, the acceſſary ſhall recover no damages untill the other p2incipall be 

If the Plaintiff in an appeal. be non-ſnit, and the Defendant is arraigned 
af the ſait of fhe King, and acquited,he ſhall recover his,damages-by this Ac, 
ſoz the wozds be, Vel ad ſcam appellantis vel Domini Regis, but this ſuit .of 
the King muſt be intended upon the appeal after non-ſuif, fo2 an acquitall upon 
an indictment is nof within this Statute."  - "IF | | 
| Fo2 debiro modo acquietatus, ſee g H.5.2. that the Defendant being acquited 
by verdict, yet if his life was never in jeopardy either in the oziginall, oz pzo- 
ces, though it be in defaulf of the Plaintiff himſelf, yet'ts he not debiro modo 
acquietatus Within this Statute. PEST | 
: The wife of Copplctton bzought an appeatof murder againft Stowell, and five 
ofhis ſervants as pzincipals by being p2zeſenf, aiding and abbetting'Scowell to 
commit the matrder,and Stowell appeared, againſt whom the Plaintiff declared 
vith a fimul cum of his five ſervants, and Stowel! pleaded hot guilty, and pzo- 
cefſe was continued againft the other five, and by verdict it was found that 
ſowell Killed Coppleſtone in his own defence, whereupon he was acquited, 
arid had his pardon of grace ; and it was reſolved by all the Judges of England, 
that this acquital of him was in Law an acquitall of all the other five that 
were charged as pzincipals by being p2zeſent , aiding, and abbeffing, and 
Kowell could not upon this Statute recover damages foz the cauſe befoze 
remembz2ed. | =" 

If the Defendant plead that there is a nearer heire, and iſſue thereupon 
taken, and found fo2 the Defendant, he ts diſcharged of the Acton, but is not 
acquited of the felony within the purview of this Statute ; ſoit 'is if the 
Defendant be diſcharged by Clergy he 1s nof acquited within the purview of 
this Stat uG | ; EEE, 

If the Defendant wage battell, and the Plaintiff demurre upon if, and it is 
adjudged againff the Plaintiff, the Defendant ts diſcharged of the appeal, 
7 hee is not acquited, until he be acquited of the fact af the ſuit 'of the 

img. 


T Damna appellatis ſecundum diſcrer' Juſticiar* habito 


reſpetu ad priſonam.) Though thts bzanch be generall, psf every 
appellee ſhall not upon his acquitall recover damages, foz if a Bonke be 
appealed, o2 a feme covert be appealed alone without her husband and ac- 
quifed, they cannat recover any damages by this Ac in reſpec of their dif 
ability, fo2 the generall wozds of this Act'doth not enable any ts recover 
damages that thereunto was diſabled by Law, WBut if an appeale/be 
bought againſt the hugband and wife , _ they be acquited, damages 

| dd thall 
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9 0.4.2. 


Paſch, 15 Eliz. 
Coram 4s, 
Dier Mami cris* 


27 Aﬀ as. 
17 E.2, Cer,z96. 


22E.3. Coro.276s 
Artic. Cleri c.16, 
Lib.g.fol.7 3. 

D. Huſleyes caſe, 
Lib.11.fol.77. 
Magd. Coll.caſe. 


12R,2,judg.108, 


386 | W eſim . ſecond. Cap. I2, 
| ſhall be given to the husband alone fo his damage,and to the husbandand wite . 
foz the damage ofthe wife. Xp TR 3) | 
- © And where ſeverall perſons: be acquited, the-damages mull be ſeveral, fo 
* , the wozds of the Statute be Habito reſpeRtu ad perſonam. 

— {4 A870? ut then may be, demaunded, what remedy bath thePonke oz feme cover 
4:2£1e:.z being ſolely apyealed: The anſwer is, that they have noremedy by this Sta, 
London8H.6:5,6 tuto, but the. Abbot;and Ponke, and the husband and wife may have aWrit of 

24 E.3-73- Conſpiracy at the Common Law. MD - Ve | 
Whenſoever any is acquited by verdict, and yet his life was never in jeopar, 
9 H.y-2, ubilupr# 1, oither by reaſon of the erronious p2oces, 02 ciginall o2otherwiſe, though 
this be within the letter of the Law, yet it is out of the meaning, and therefoze 

the Defendant in that caſe thall recover no damages. 


o Fil Ad infamiam ſuam.] - Foz a mans fame is above all things to 
aired. ; | 
3137235 : 


nw. Omma ſi perdas, famam ſervare memento : 
FT Qua ſemel ami([a, poſtea nullus er1s, 


f- BY 


-f Et f< forte hujuſmodi appellatores non habeanr, 8c. 


M-OETI inquiratur per quorum abbettum.) If the Defendant in an appeal 
3 <$9dormy oY be fried befoze Juſtices of Nik prius, albeit they have but delegataw poteſtatem 
19.-10E.4.14. . Yet hall they inquire of the inſufficiency ofthe Plaintiff, and of the abbettozs, 
Dier.3 Mar. x26. and the Wo2ds of this Act are, Quod Juſtic' coram quibus auditum fuerit appel- 
Tr. 30 Ex. Co- lum & terminatum ; but that great over-ruler experientia hath ruled,and over-rus 
- 7 94r0oh Rot-'2. led it by p2ecedents, that they cannot give judgement foz the damages, 
RT CO This inſufficiency of the Plaintiff in the appeal mult be found by the Jury, 
and c__ come in by the averment of the party, and ſo it ts in other 
tke caſes. | 
$84.28 H.5,6 Wut here if may be demanded, What if ſhe Plaintiff in the appeal be ſuf 
x7 E.2.Cor.z6, fictent -fo2 part of the damages,and not foz all, may not the Defendant by this 
26 H.8.3,4. Act recover part againft the Plaintiff, and part againft the abbeftozs, And 
Tr. z0E.1.ubiſup it ts reſolved that he mull recover either all againft the Plaintiff,oz all againff 
the abbettozs,and not by parcells, ſo as if the Plaintiff be not ſufficient foz the 
whole, the Defendant ſhall recover the whole againft the abbettozs, fo2 prz- 
dia damna & omnia damna, are all one. 

It is a certain concluſion. upon . theſe wozds of the Statute , that where 
damages ſhall not be recovered againft the Plaintiff, there none ſhall be reco- 
vered againſt the: abbeftozs , Alſo where the Plaintiff is ſufficient and ſo 
found by the Jury, the abbeftozs hall not be inquired of. 


 Abbetcator per malitiam. Abbettozs were found (upon the 
3 Mar. Dier Ty quitall of the Defendant ) by name, Er quod procurayerunt, irgaverunt & 
wg E.1, ul abbettayerunt prxdiftum querentem ad capiendum & proſequendum appellum 
ry przdiftumin forma predicta, and ſaid not per malitiam, and yet allowed of. 3Buf 
nota the ſurer way is to purſue the wozds, falſo & per malitiam , accozding to 

this Ad. | h 


| « Per breve de judicio ad ſei appellati diftringatur,&c.] 
Reg. 34.8 E.4. 3. This Writ is given in lieu of the Writ of Conſpiracy at the Common Law, 
27 E-3.-0::386- the abbetto2s coming in upon this p2oces may travers the abbetment, becauſe 
Rove, Rot. 8: they were eftrangers tothe verdic, and if the Defendant that ſueth the viſtreſſe 
40 E.3.dam.,77. be non-ſuit, yet may he have a new Wrif, and if is nof peremptfozy to him. 
Tr.zo E.z, ubi And albeit the Jury find netther-the time, noz2 the place where the abbetment 
ſupra. was, yet if they find the abbettozs, it is ſufficient, foz when the Plaintiff ap 

22 E.4- C210-45+ reareth the Defendant may ſhew time and place in god time. py 
Ds dote 


Cap. 13: Weſtm. ſecond. 384 
Note in 46 E.z, the Court granted firſff a Venire factas, and then a ;; p.;, Coro 
Diſtreſs but it ſcemeth that the Pzoceſſe given by the Dtatute 1s a IDI- 102, 5 
ffreſſe infinite. : grew 
But if the Jury give to ſmall damages, it being buf an Snquefk of office, wg - 7omnmey 
the Plaintiff may have an 92iginall Writ of Abetment, and Count to greater pq, 7 Þ ; 
damaſtes. Vide $8 H.6. cap. 10. ; | Kelwey 31. 
Note Reader, that juviciall 'Pzecedents, and the right Entries of Pleas Tr. zo E. c. C03 
upon this' (oz any other) Statute are gud Jnterpzeters of the ſame, and of 777 Rege.Rot. 2. 


; | Hil.zs E.r. ibid. 
queſtions that have ben, oz may ve moved thereupon, Rows 5.Te. t9 E. 


C. Ne jaceat de cxtero appellatori in appello de morte _— _ 


hominis efſonium.] The Defendant that is appealed of the death of 76:76 14H. 7: 
man ought to have convenient erpeditton, and not to be detained in pziſon, 02 |. 14... i654, Roc 


to live under the infamy of a murtherer longer then therc is cauſe ; and this z8 Mich.ig H. 7: 


Statute was chiefly made fo2 the benefit of the Defendant. ibi.Ror.27, Liure 

Vide the Statute of 1 E.3. cap.7, Parliament” primo & Srtatut* de 1 R, 2, - _—_— Raſt, 

ME Sramf, FL Cor, » 
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FN Uia etiam Vicecomites multotiens fingentes aliquos 

coram els in Turnis ſuis indi&tatos de furtis, & aliis 
malctaCtis, capiunt hominegnon culpabiles, nec legitimo 
modo indi&tatos, & eos ifnpriſonant, ut ac eis pecuniam 
extorqueant, cum legitimo modo per duodecim Jaratores 
non fuerint indi&tati : Statutumeſt, quod Vic' in Turnis 
ſuis, & alibi, cum inquirere habeant de malefattoribus per 
prxceprum Regis, vel ex officio ſuo, per legales homines 
| ad minus duodecim faciant inquiſitiones ſuas de hujuſmodi 
malefa&toribus, qui hujuſmodi inquiſitionibus figilla ſua 
apponant, & illos quos per hujuſmodi inquiſitiones invene- 
rint cuJpabiles , capiant & impriſonent, ſecundum quod 
| alias fieri conſuevit. Er f aliquos aliter impriſonaverint, 
quam per hujuſmodi inquiſitiones indi&atos, habeant hu - 
juſmodi impriſonati actionem ſuam per breve de impriſo- 
namento verſus Vicecom', ficut haberent verſus quamcun- 
que aliam perſonam, qui eos impriſonaret ſine Warranto. 
Er ficut dictum eft de Vicecom' obſervetur de quoliber ba- 
livo libertatis. 


T7 Quia etiam Vicomites multotiens fingentes aliquos Flesli..ca.4s. 


cora eis in Turnis ſuis indictatos de furtis & aliis malefactis.] 
Two things are pzovided, o2 rather declared by this Act ; 
I. P-r legales homines ad minus 1 2, faciant inquiſitiones, 'Þ 
That Jndictments in Tournes ought to be found by x 2. af the lealf. 
Ddd2 C Legales 


q Legales homines.] ae ſhall be faid heresf when we come to the 
E-NB. x65 eight and thirtieth Chapter of this Parliament, and the ninth Chaptersf Ar. 
ticuli fuper Chartas, 


Vide cap. Irinerts C Utabeis pecumam extorqueant.] This is the greatcft in- 
julkice, when the innocent under colour of Jufftce, whereby he ought to be 
paotected, is oppzefſed, and w2ought to give money foredem his veration ; 
Thee things (it is ſaid) overthzew the flouriſhing effate of the Romane Em 
pire, Latens odium, Juvenile confillum, & Privatum lucrum, 

By this Act you may fee that Juſkice was pzefenved, and fozvid Lacre in- 
tended, which this Ad in relief of the innocent p2ovideth to pzevent. 


q Per praceptum Regis.) That ts, by the Kings Wrif o2 Com- 

million ; but thereupon grew fo many evils and miſchtefs fo2 the fingnlar p2z- 

2$ £.3.cap.9. fit of the Sheriffs, that by a latter Statnte it 1s p2ovided that no fuch Writs 

F.N.B. $2. o2 Commiſſions ſhould be granted tofhem ; ſo as at this day the Sheriffs can- 

cap.144- .356.2- not p2oced in thoſe caſes per przccprum Regis, Deg hereafter how this power 
| Ex officio 1s reſtrained. 


7 Qui hujuſmodi inquiſitionibus figilla ſua apponant.)] 
The 2. part is, that the Jurozs doe put their Seals to the inquifitions oz 
Jndicments. . 
1E.3. Parliam,2. Wy alatter Dtatute, theſe Indicments are fo be by a Roll indented, where- 
Cap. I7. of one part is to remain with the Indictozs, and the other part with him that 

takes the Enquelt. | 
This Act of x E.z. doth extend to Pzeſentments oz Jndicments, nof only 
| in ZTourns, hut in Lets alſo, and fhe lt 
t R,z.ca. 4: D& the Statute of 1 R. 3. of what qualify, hability, and livelyhod, the 
Indictozs in Tourns and XL eefs ought to be. 
But ſach cozrupt and partiall pzocedings upon P2eſentments and Jndit! 
ments befoze the @heriff Ex officio, were, notwithffanding all theſe- pzoviſtons 
I 5 FOR 4 — ++ in Tourns and Leets, continued, untill by the Statute of x E.4. the power & 
FAY Sys 5-1. them, ſave only fo take P2eſentments and Jndicments, and to veliver the 
Marcella. ſame 'to the Juſtices of Peace at the nert Seſſions of the Peace, xc, is taken 
away , and by that-Ac authozity ts given fo Juffices of Peace, to award Px 
celſe upon all ſuch Pzeſentments and Jndicments delivered to them, «c. 
which is to be intendedof ſuch as be lawfull. 


2. 


C Perbreve de impriſonament”.} This a voth not onely ye 
ſcribe a fozm foz the Sheriff to purſe, but giveth the party remedy againſt the 
Sheriff, if he purſaeth not the fozm of the A ; foz, Non obſeryara formain- + 


fertur adaullatio aus. | 


T Erficutdiftum eſtde Vicecom', obſervetur de quoliber 


balivo libertatis.] Every Bailiff of Franchiſe, that is, of Lets, and 


views of 'Frankpledge, which are exempted out of the Sheriffs Tourn, and 
are the Franchiles here infended, mY "—_ 


Cap. 14. Weſtm. ſecond. 


CAP. XIF. 


ANUm de vaſto fafto in hereditate alicujus per cuſto- 
Sa renentes in dotem, per legem Angliz, vel aliter 
ad terminum vitz, vel annorum, conſueverit fieri brevede 
prohibirione vaſti, per quod breve multi fuerunt in errore, 
credentes quod illi qui vaſtum fecerint, non habuerine ne- 
ceſſe reſpond, niſi tamende yaſto facto poſt prohibitionem 
eis diretam, Dominns Rex ( ut hujuſmodi error decxte- 
ro tollatur ) tatuir, quod de vaſto quocunque ad nocumen- 
tum alicujus facto, non fat de cztero breve deprohibiri- 
one, ſed breve de ſummonirione, ita quod ille, de quo 
queritur, reſpondeat de vaſto facto quocunque tempore. 
Er fi poſt ſummonitionem non venerit, attachietur, & poſt 
attachiamentum diſtringatur , & poſt diſtritionem, {1 non 
venerir, mandetur Vicecom', quod in propria perſona, aſ- 
ſumptis ſecum x11, &c. accedar ad locum vaſtatum, & in- 
quiratde vaſto facto, & retornet inquiſitionem. Poſtquam 
retornata fuerit inquiſitio, procedatur ad judicium, ſecnn- 
dum quod continetur in ftatuto prius edito apud Gloceſt 
cap. 5. de vaſto, zo E. 1, 


q Cum de yaſto facto in hzreditate alicujus per cuſto- 
des, &c, conſueverit fieri breve de prohibitione vaſti, &c.” 


369 


This errour herein recited is hereby clearly confuted, and hereof you may read Gloc, ca. 5; 


moze in the ſkatute of Gloc. 


q Non ftatdecztero brevedeprohibitione.] wy this the 45-3Waſte 11g, 


p;ohibition of Waſte, whereupon an Attachment did lye, xc. is taken away, 
and.in lieu thereof an Action called here a Writ of Summons, becanſs the 
Writ beginneth, Si A. fecerit te ſecurum, &c, tunc ſummoneas per bonos ſommo- 
nitores, &c., Is gtven. 


T Ita quod reſpondeat de vaſto facto quocunque tem- 
pore. Et : poſt ſummonitionem non venerit, attachie- 
tur, & poſt atrachiamentum diftringatur, & poſt diftri- 
Qionem, {1 non venerit, mandetur Vicecomiti , &c.J 


is H.z.ibid.r Z0s 
Regiſt.172.F, N, 
$5. 


If the Defendant be returned Nihil, 8c. ſo as peradventure he was never ,, 11.6.;6,4 1. 
ſummoned, no2 any other Writ ſerved, whereby he might have notice, pet a 6. 44. 1x H.6. 35 


Writ of inquiry of Waſte ſhall be awarded by this bzanch, ; foz here it is not 
ſpecified that iſſues ſhould be returned, ec. but generally and by the Writ, the 


Waſte ſhall be inquired of by the oath of twelve men, where the Defendant 3 H.6. 29. 


0 any foz him may attend if he will, and the Jurozs may find againlft the 
Plaintife. 
Nots 


2900 


IWeftm. (econd. Cap. 1e, 


Note the wozdz here be, Er poſt diſtritionem, fi non venerit, mandetur Vice- 


4 4.4.15.12H.4 comiti, &c. ©o as if the Defendant appear upon the Diſtrelle, and plead, and 


3:4. 


a Regiſt.judi, 23: 
25,27. 2 Hed, 3+ 
3 H.6.29. 

11 H.6.6, 

11 H.4. 82. lib.4. 
fol. 65. Fulwoods 
cale,lib.8, fol, 52. 
Althams caſe. 

b F.N.B.10.7.C. 
Regiſt. judic, ubi 
ſup.4r E.3-7. 
48E.3.19.22H.4 
3 H.6.29.21H.6. 
56.34 H.6.12. 
C16 E, 3. Retorn 
de Viſcont 82. 

34 H.6.42,44, 

d 16 E. z-ubi (up. 
34 H.6. ubiſup. 


W.1. cap.47- - 


Regiſt.z8.28.Af. 
23. 2 E.3. 16. 


40 E43.6.13 E:3, 


Attorney 76. 


27 B.$.fol.11. ; 


. 3H.6.z8.F,N.B 
24. 8+ 


fter make default, the Plaintiffſhall not by this bzanch have a Writ to in- 
guire of the Weſte, becauſe it is out of the wozds and purview of this Act. 


7 Quodin propria perſona ſua aſlumpris ſeca duodecim 


accedat ad locum vaſtatum.] Vere «re thze things to be sbſerved + 

I+* That the Sheriff ought to goe in p2oper perſon, fo2 that though in re 
veritate he is no judge, pet this Writ ts in nature of a Commiſſion unto him, 
and he 1s in loco Judicis, and therefoze he ought to go 1n propria perſona, If the 
Sheriff upon this Writ return Quod mandavi baliyo libertatis, 8c, qui mihi 
nullam dedit reſponſionem, the return is inſuffictent, becauſe by the Writ ( ag 
the Bak ſaith) he is a Judge, and hath pewer to enter infothe Franchiſe. 

2. * Where ſome have holden, that the Sheriff may inquire upon this Writ 
by the oath of 6. 02 8.perſons,it appeareth, that there ought not fo be under x2, 
fo2 the wozds of this bzanch are, Aſſumpris ſecum 12, yet this is but an Inqueff 
of office, fo2 if is taken ſans miſe des parties,that is, without any iſſue toyned, 

3. © The Sheriff muſt go ad locum yaſtatum, fogether with the Jurozs, and 
Liew the ſame , foz, Iſta cadunt potius ſub viſu, quam ſub auditu, 


q Erinquirat devaſto facto.) « JF the Waſte be aſſigned in tj 
ters Towns, the Sheriff and the Jurozs muſt view (as hath been ſaid) all the 
places waſted in every of the Townes, but he may inquire thereof in any ons 
cf the Towns ; and this copulative doth ſo knit the wozds together, as he can- 
not inquire of it in a fo2zein Town. 

Dc moze of this matter in the expoſition upon the Statute of Gloc, Cap. 5, 


Do ———_ 
— 


CHIP. AF 


N omni caſu quo minores infra ztatem implacitare pol- 

L ſunt: Conceflum eſt, quod fi hujuſmodi minores elon- 

gati {int, quo minus perſonaliter ſequi poſsint , propin- 

quiores amici admittantur ad ſequendum pro eis, Welt- 
minX 1. cap. 47. 


wks of W, 1.tonching this maffter was particular, but this Ad is 
generall. 

Upon this Statute, whether the Infant be efſoigned o2 no, he ſhall ſne by 
Prochein amy, foz the eſſoignment is put in this Ag, to ſhew what milſchiel 
may ;fall out in this caſe ; and therefoze when a Sergeant offered, that oath 
ſhould be made of the eſſotgnment of the heir, the Judge ſaid, he would take if 
upon hts honeſty ; but if the ſurmiſe that the Plaintiff is within age be untrue, 
and that the Plaintiffe is of full age , his admittance by Prochein any 
is errour. 

" Hee befoze in the expoſition upon the 40, Chapter of W. x. where this 
matfer is handled at large ; and obſerve well our Boks, where many times a 
Gardian 1s faken foz a Procheia amy, anda Prochein amy foz a Gardian. 

This A ertends not to an Jdeot. 


CAP. 


Cap.16. WL ein. fecond. 


CAP. AFL © 

N caſu quo alicui minori defcendat hxreditas ex parte 
J patris, qui tenuit. de uno domino, , & ex, parte matris 
quz tenuit: de alio domino, dubitatio hucuſque extititde 
maritagio hujuſmodi minoris, ad quemde duobas dominis 
pertineat. Concordatum eſt, quod ille dominus de cxtero 
habeat maritagium, de quoanteceſlor ſuus prius fuit feoffa- 
tis, non habito reſpe&'”ad ſexum, nec ad quantitatem te- 
nementi, ſed folummodo ad antiquius feoffamentam per 
ſervitium militare. | 


Albeit this Act putteth a caſe onely whereone inheritance deſcends on the 4 £3: fecat 44, 
part of the Father, and when another deſcends on the part of the Bother, yet 
this Statute ertends to all caſes of p2to2ity. 

1by theſe wozds in the Ad, [ non habito reſpe&tu ad ſexum nec ad quantitatem;] 
the doubts at the Common Law are here mentioned : the firlt that ſome did 
hold opinion that the part of the Father being digniori de ſanguine, the wozthier 
blod ſhould be p2zeferred ; others dtd hold opinion that if the Lo2d of the land of 14 E. z.gard 35. 
the part of the Pother, firlt happed oz ſeiſed the Ward, he ſhould have it, and 8:3. gard 239. 
that melior eſt conditio poſſidentis, h 

Laftly, ſome did hold that the tenure by the greater quantify and value 
thould be p2eferred : all Which doubts are cleared by the purview of this A; 


7 De unodomino, &c.de alio domino, &c.] This a 
extendeth not to the King, becauſe befoze the making of this Act he was fo 185.3.c.2;218.3. 
have the UWardſhip of the body though the land were holden of him by poſterio- 4*+ :* E-3- gard 
rity; and ſo it is, if the King grant that Seigniozy foz tife , the graunte ESL 4: 
hall have the ſame benefit, in reſpec that the reverſion remain inthe King ; 343 1:.60 * 
but if the King graunteth the fe-imple to another, there the Lozd by pzti- 18 E.3.29.12H.$ 
gzity ſhall have the Wardſhip, and the tenure by p2to:ity is revived ; fo2 the 25-24 .H49. 
King had the Wardſhip in reſpec of his perſon and p2erogative. 9 H.4.4. fjmile, 


T Alicui minori deſcendat hzreditas.} This a is to - be 
anderfſfwd of a deſcent from one anceſtoz to one heire, and not from divers 
anceſto2s to one heire, no2 from one anceftoz to divers heires, no2 from one 
acceſto2 fo one hetre at ſeverall times. 
As if a man ſciſed in fee of the Pannoz of D. of the part of the Father hol- 
den of A, by Knights ſervice, and of the Pannoz of S. of the part of the mo- 
ther holden of B. by Knights ſervice, and dieth, his heir within age, this caſe 
(as by the lctter thereof it appeareth ).is within the ſcope and purview of this 
ffatute ; foz if the Father holdeth land by Knights ſervice, and the Mo- 
ther hold land alſo by Knights ſervice, which of them die firſt, the Lo2d 24 E.3.26,45; 
of whom the land is holden, albeit there be but one heire to both, ſhall. 15 E- 4: 14+ 
have the Uardſhip -of the body, which being once veſted, ſhall not 3 7: 25+ 
oe be deveſted in reſpec of any p2iozity, no though it were in the Kings 
ale, : . 
The Tenant maketh a feoffement in fee upon condition of the land holden Ver-N.B.97.b: . 
by p2jozity, and dieth ſeiſed of the land holden by poſteriozity his heir with- 
in age, the Lozd by poſteriozity ſceiſeth the body, the condition is bzoken, 
. ths 


392 IW. eftms. ſecond. Cap. I6.. 


the heire enftreth info the land holden by p2iozit y, the Lozd by polkeriozity ſhall 
retain the W arp, foz ſeeing that both deſcended not at one time, it is out of 
this Statute. 2 Bs 


| Haber maritagium. ] The Lozd by pziozity ſhall have the 

Wardſhip of the body, foz the od: by poſteriozity ſhall have the Wardſhip of 

the land holden of him, as well as the Load by p2iozity of the land holden of hivj 

bat the Wardlhip of the body:betng intire, and which both cannif have, of right 

44 E315. belongeth to the: 02d by paimityby this Ac, and therefoze if the Lo2yby 
p2iozity waive the :WWardlhip , of ;the body ,; and refuſe fo take the ſame, 

yet the Loz2d by 'poſferiozify, cannot take advantage of it, -foz by this Ag 

the: Wardſhip of 'the body: belongeth to 'fhe ' Lozd by p2tozity .and to ng 

Rs... {5 -::5-; ref) | 


« De .quo anteceſſor ſuus fuerjx feoffatus,, habito re- 
ſpe&tu ſolummodo ad antiquius feoffamentum.) pere it aps 
peareth that the feoffment of the Tenancy doth onely make the p2iozity, and 
not the change of the Seigniozy. 0 

1But where this Statute ſpeaketh of a feoffment, it 1s to be underff@d of 
any other aſſurance o2 conveyance of the Tenancy. 

' Per antiquius feoffamentum, are not to be underſf@d of the feoffment of 
the Lo2d upon the creation of the Seigniozy, but of the feoffment made by 
the Tenant ofthe Land. | 

Toilluftrate the meaning of this Law by eramples : f 

Dne-heldeth Black acre of A. by Knights ſervice, and White acre of B:by 
Knights ſervice, Anno 10 Reg. Eliz, tnfeoffeth C. of Black acre, and 2o Res, 
Eliz, infcoffeth C. of White acre, who dieth his heire within age, B. ſhall 
have the Wardſhip of the body, foz C, had Black acre per antiquius feof 
Imentum, 

20 it is if the: heir of C. die ſeiſed, and both acres had deſcended to his 
heire, he had holden Black acre by pztozity, that is per antiquius feoffamentum 
made to his anceſto2, andſo from heire fo heire ſo long as both acres continne 
inthat line by deſcent, 

Dn the Loads ſide the p2162ity ſhall not onely continue as tong as the ®eig- 
niozies continue. in the lines of the Lo2ds, but alſo the change of the Seig- 
niozy maketh no alteration,and therefo2e though the Lo2d cf whom Black acre 

- is holden alien the Beigniozy, yet if he taketh it back to him again, Black acre 
thall be fill holden of him by p2to2ity, the aſſignee of the Lozd by p2iozity ſhall 
take advantage of if as well as the graunfoz2. | | 


14 E. 3- gard.37- 


3 E.z. gard. 19, 


TempsE.z. gard, _ But if the Tenant hadaltened Black acre to another, and acquiredit back 
1 24-F.N.B.142.f again, yet ſhall he hold it by poſteriozity, fo2 now he holdeth White acre, per 
x3E.z.Cor. Rege antiquius feoffamentum; ſo as the feoffement of the land-( as hath ben ſaid) 
Ror.4e.Eborum. doth make the p2iozity, and that feoffment mult be underſtwd of the immediate 


2 E.2, gard.2, feoffement, but the pztozity of the land doth attend on the Seigniozy, info 
7 E.3-11-34-35- Whoſe hands ſoever 1t cometh, 


; 3E 200 Þ If there be Lo2d, Meſne and Tenant, and the Mcſne hold by paiozity, the 


7E.341.63.64, Tenant in a Writ of Mcine doth fazejudge the Peſne; in this caſe themel/ 
11E.3.gard r15. Nalty is extind, and the Zenant ſhall be anſwerable to the K o2d, De . ciſdem 
14 E. 3-gard 37- ſerviciis & conſuetudinitus quz prius facere debuit przditus medius ; in this 
33 E-3- ibid.12- cafe the Tenant fhall hold by pziozity : fo2 x, he ſhall hold per antiquius 
F,N.B-142- _ feoffamentum ; 2+ The Meſne in ſuppoſition of Law was ſaid to hold the land, 
23 E.3-gad 33 2, The Statute of W.2.that gives the fozejudger, p;ovideth that he ſhall hold 
by the ſame ſervices, and cuſfomes, and in ſuch ſozt, as it may be donefine | 
3 8.323-34,35. _ PreJudicto alterius, and this thould be to the pzejudice of the Lo2d by pziozity, if 
21 E,3-11.129. he fhouldloſe that benefit. | 
43-37-30 E.37 It a Raviſhment of Ward the Defendant pleaded that the Father of the 


30 E =” 39- Infant held the Þannozof D.ot him the Defendant by Knights ſervice,Ec quod 
" tenutc 
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renuit- manerium illud de ipſo per anciquius feoffamentum quam pater ſuus tenuir 

manerium de A. de modo querente ; attd this was. agreed to be a god plea 

without ewtag of whole feoffement he held by p2iazity, but generally, which 

is wo2thy of obſervation, '. ; ; 

A. holds land of B. by p2iozify, and other land of C. by poſferiozity and 8 e. ;. 57.138.z. 
inſeoffeth D. of boty : this caſe is out af this Statute, becauſe he contmeth 29. Ver.N.B.g7. - 
fo both the lands at one time, ſo as he holds not either of them per. ancj- £F-N-B-14+-f. 
quius feoffanencum , ſed per unum & jdem feoffamentum : And therefoze if Bro. gard. #15, 
he dieth, his heire within age, the 102d which firll ſeiſeth the body in this 
caſe ſhall have 1f. ; | 


C4 Þ. XPIT. 


FN itinere Juſtic' non admittatur de czrero efloniunr de 
KL malo le&ti de tenemento in eodem tomitatu, nifi ille; 
qui ſe facireſſoniari, veraciter fit infirmus, quia ft excipia- 
tur 4 perente, quod tenens non eſt infirmus, nec in illo 
ſtaru, quo minus venire potuit coram Juſticiariis, admitra- 
tur ejus calumnia. Er fi hoc per inquiſttionem convinci po- 
terit, vertatur illud efſonium in detalram, Nec jaceatde cx- 
tero illud eſſonium in breyi de Reco inter duos clamantes 


per cundem deſcenſum. 


We have befoze in generall ſpoken of the five kindes of eſſoynos; buf, 3** Mach. c. 13. 
reſerved ts ſpeak moze particularly of this kind of cſſoine. de malo leRi in the, 


bo 


erpoſition of this Chapter, and in his pzoper place. 


4% De malo le&i.} This elſvine. differeth fram all other kinds of 20 E-3.£ſloine 27. 
tfvines, foz this eſſvyne lieth onely ad certum diem, foz'he ought to appear 
atprimum diem, &c. & ad tertium-diem il avera ceſt effoine. 
Audin this cate he ſhall have two effotners,audthe one ſhall calf the eCaine, 
andthe other ſhall ſwear,that he ſaw the party fick, xc. Fs 
-. The miſchief bsfo2zo this Act was, that the adverfe yarftecon{dnef take 
iſſue, that he that offersd to be-eCoined.de malo lei was in;heaith; and not ſicks; 
and try it by a Jury ; but it was inquired by foure Knights refourned foz tha 
oroaſe by the Sheriffe , Si fuer? languidus aut non, and if they found. that 
- was not languidus, then he ſhould have fifteen days after to appear, ſb as 
the party was delayed thereby fifteen days, and all the time befoze, and this 
was miſchievous : foz remedy whereof this Ac p2ovideth that the party hill 
fake iffue , that: he is not languidus, which if it be ſo found, it ſhall furne to a 
defnlt ; and if if be found that he is languidus, then he ought to have time fg 3 H-z.<ſſoine 286 
appear a year and a day, and befoze he commeth out, he onght to have a Writ de 
licentia ſurgendj, &c. as if appeareth by the authozities cited: in the expoſition 
of the ſatd x 2. Chapter of Marlebridge. 


T In lrinere Juftic'.] althongh Juſtices in Eye arehere patti: 
wlacly mentioned, yet this Ac being a benefictall Lawto ouſte delayes is 
laken tp c5::17, and doth extendto the Conct of, Common.Pleas, 


Tee CE De 
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qT De malo lea -] Sufficient hereof hath ben ſpoken, onely this 2 
may be added that this eſſoine lieth not foz an Attourney,fo2 no eſſoine ſhall be 
caſt fozan Attourney but the common eſſotne onely. 


| q Detcnementis in codem com”) This effoine de malo 1c&i 
:5H.3.cfſein x96 doth only lie in a Writ of Right right, and not in a Writ of Right in his 
nature. 


q Clamantes per cundem deſcenſum.] This effoine de mato 
15H. z.cfſoin 19: lei is wholly ouſted in a Writ of Right betweeri two. claiming by the ſame 
192,194. 29 E-3+ teſcent. 
eſfſoine 27. As between two parceners eitherat the Common Law oz by Cuffome, xc, 

-Wut if one.coparcener claime theland by feoffement made by her anceftoz in fe, 
Bra&.].z.fol.66. now if the other coparcener defozce her of this land'in a Writ of Right bzought 
Britton fo.190. againſt her ſiſter, ſhe may be eſſoined de malo lei, andſo between two bze, 
13 E.r,croit. 51. thzoq.; ſo as this ®tatute is intended where they claimthe land per cundeh 
F.N.B.10.3. deſcenſum, and not where they derive their blood onely per eundem deſcenſumn 
$2 in the caſe put befoze where they claim by ſeverall titles, they may joyn the 
miſe. by graund Alſiſe, oz by battell, which they cannot doe when they claim 

by one deſcent. | | 


= CAP. X/111. 


EY debitum fuerit recuperatum, vel in curia Regis 
HeaLocap.sd recognitum, vel damna adjudicata, fit de cxteroin ele- 
Serta beſt pant © Ftione illius qui ſequitur pro hujuſmodi debito, aut dam- 
ſeft. 504. verb, Nis, ſequi breve quod Vicecom heri faciat de terris & ca- 
"oO tallis debitoris , quod .Vicecom' liberet ei omnia a- 
talla debitoris, ( exceptis bobus & afris carucz) 8& medieta- 
tem, terrz ſuz quouſque debitum fuerit levatum per ratio- 
nabile precium & extentum: Er 1 ejiciatur de illo renemen- 
to, habear recuperare per breye Novz diſſciſinz, & poſtea 

per breye de redifleina, ſi neceſle fuerit. 


Vide Mag. Char. - At the CommonLaw where a ©ubjec ſued execution upon a judgement fo; 
ca. 8. Dier 23 EL Debt oz damages, he ſhould not have the body of the Defendant, oz his land in 
305. b. execution (unleſſe it were in ſpeciall caſes, ) andthe reaſon of the Law was ; 
that he body in caſe of debt ſhould not be detained in pziſon, yut be at liberty, 
not only to follow his own affairs and bulineſſe, but alſo to ſerve the King and 
his Country when ned ſhould require ; noz to take away the poſſeſſions of his 
lands in that caſe, fo2 that would hinder the following of his husbandzy and 
LG tillage, which is ſobenefictall to the Common-wealth, whereof you may read - 
Ac. Sir wil, at large in Dir William Herberrs Caſe, 
Herberrs Caſe. ut by the.Common Law he ſhould have erecution in that caſe onely of his 
cds and chattells, and of his cozne, and other pzeſent pzofit that grew apoit 
his land, to which purpoſe the Law gave him two ſeverall Writs fo be 
ſued within the year, one a Leyari facias, whereby ths Sheriff was =_ 
| mand 
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manded, Quod de terris & eatallis ipfius A. tevari fac”, and the other calledaKjeri 
fac, which alſo was only de bonis & carallis. | Ren: BLEEDS 
. Now the Common Law being underſfod , let -us perine the wozds of 


 Cumdebitum fueritrecuperatum.)] That is, by Jndnement 
in an Action of debt, oz any Action whergin damages are retoberey, + 


+. Autrecognitum.] That is, by'retogniſante knowldegedin any 
Court of Reco2dthat hath power to receive the ſame. - -- -- £ 

: : Jf two 'ds knowledge a Rerogniſance of Cl, _ eorum 11 ſoltdoz that 29 E.3-38,39 

is, joyntly anvſeverally, the Coiaſee may fas Teverall Scire fac* againft thr. Cy- 5 E:3- 26-35- 
nuſozs upon this Recogniſance. 7-00 $7 93 BRIBE: ans 5 L 
!../A ſpecial Recogniſance may by erpzeſſe wozvs binve the ſands of the Ty- 2% 2 
nuſo2 tn one County onely. + | pr: ——_— 


0 Sit in clecione illius.] Zhis ' Election hall the Ererntozs v2 F-N-B-267.c. 
Avminiſtratozs of the Plaintiff, oz Reconuſi have, albeit they be not named; £3 #65; 
and ſo likewiſe Hall the ſucceſſo2 of the Conuſe have alſo; bat the Crery; —_ = - 1H; 
(2s Hall not have Erecution of the Judgement o2 Recogrtticance in the fithie -.5. 20 K.6. B86 
of the Zeſtatoz, within the y&r, without ſuing a Scire facias ; but otherwife it cution Scatham. 
is of a Statute, 4 Ph De Ip * : 2 R.z.8.F.N.B. 
-" When the Plaintiff oz Connſt p2aveth an Efepit, the Entry is Quod Elegic 7s; -.:.7 ; 
fibi; executionem fieri de omnibus catallis, *& mediecare terre ; and the Writ of oy nr. 
Elegic ts, Ac cum idem H. juxtafatutum inde drum ( meaning this Statute ) 7 0d ee one 
gfeoerit ſibi liberari pro predi* 20, Hbris omnia caralla; & medietarem rerr# ip- Ptore5 high B.3s 
fus R, and therefoze after the ſuing out of the Elepit, the Plaintiff that hath þ 26:40 8.3:4-*,. 
Judgement in an Action of Debt, cannot have a Capias, &c. 30 E.z. Eto 
Þ 4 Statham. DAG 

; T Fieri facias.) Vere under theſe wozds is alſo the Writ of Leyari by of frmng H, 

facias included. | , 6. 20. 19 H.6.4. 


q Vel quod Vicecomr liberet ci omnia catalla, exceptis 


bobus & afris carucz.] The Maio: and Aldermen of London take a Lib.z.fo.65, Fats 
Recogniſance of 2 50, pounds tothe Chamberlain of the Cityof London, and wood caſes © 
his ſucceſozs accozding to: the Cuſtome foz D2zphanage money; in this caſe 
the Chamberlain foz the time being may ſue ont a Pzecept in the nature of an 
Eeoir to a @ergeant at Pace, and miniſter of that Court fo do execution upon 
this Act : and albeit the wozds of this @tatute are, Quod vicecomes liberet; yet - Ss 
being a beneficiall Law, by equity it is ertended to every other immediate” a Regit.299.... 
| diitcer to everyother Court of Recozd. | d 19 E.z Exec. 
*If the Chattels be ſufftcient to pay the debt, and ſo may appear fo the She; 249; > H4-14- 
riff, whereby he may ſatisfie the debt, then he ought not fv ertend thr land 4" fp renin 
foz the reſidue ; and all this appeareih by the Writ of Eleoic framed npon Der os Kio 
this 4; cut.137.6 E3- 
1 | 15,17. 7 E.3.7.. 
T7 Et medietatem terrz ſuz.] » This: is fo be underſtod of the **:3:55:27-275- 


half of ſuch land as the Defendant hadat the titre of the Jnogement given, oz 2375940c3-36: 
of the Kecogniſance knowledged,unleſſe it be conveyed away by fraud and covin 9 4.6.58. 
ko deceive his Creditozs, contrary to the Statates in that caſe pzovived. c 16 E,2. Execut: 
*A man doth knowledge a Recogniſance of 100. pounds to be paid af five 23% > E-3-ibid. 
tayes ; p2eſently after the firſt day he may ſae an Blcgir npon this Act foz. -ans—n>": "os 
20, pounds, and have the moity of the landdelivered unto him, and when the 2 67.b. Vide Mich. 
ſecond day is paſt,he may have another Eleoic fo2 that 20, pounds, and have the 321 E-3tel. 50b. 
moity of the remnant delivered tohim, Ec ficde czteris ; fo2 they be in effec in 22 libro meo per 


nature of ſeverall Judgements in K aw, | —_ & Finch» 


Gee 2 And 


3246 Weftim. fecond. Cap.18. 
fb Af6.332AMN4. And upon thefe- wozds, Medictatem. terrz ſuz, the Sheriff hath extended. a 
iv.8.fol.171. * term foz yrs, and the like. FP 120534 PUſhO od Teri GE Rrk's HP 
an op Fleet Jt is to be obſerved, that the. generall_wo2ds. of this ' Ac doth nof take 
44 ; 16.78.62 away the pziviledge which the Law giveth to any perſon ; and therefoze ng 
29 Af-37.298-3. Elegit upon this Act ſhall be ſued againft the hcire of the Conuſgz during 
5o. Sir William his mingzity. OUGISSTIO IS FETSLYG FH ah 
Herberrscaſe, Upon the equall -conffruction-vf. theſe wozds, if the .Conaſoz be ſeiſedgf 
A Wlack acre, White acre, and Gzeen acre,and after the Judgement given, oz 
Recogniſance knowledged, infeoffeth A. of Whiteacre, and 3, of Black acre, 
and retains Gzeen acre to himſelf ; in this caſe he may have the motty of Gzen 
acre, and never intermeddle with the reft : but-he cannot extend the moity of 
the Acre in the hand of any purchaſer, except he extend alſo the moity of all 
the land ſubject to the Judgement,o2 Recogniſance ; and if he ont any,the Ex- 
tent. ſhail be avoided-in an Audica querela: foz where if 1s ſaid in Books, that 
eath purchaſer ſhall have contribution in that caſe,the meaning 1s, that ſuch ex- 
tent of part ſhall be avoided, and all the land extended and equally charged; and 
ſo it_is if Gzeen acre deſcend to an heir, the moity thereof maybe onely exten 
29 A.37-29 E.3 ed, without dealing with any of the reſt : ſolikewiſe if there betwrooz moze 
«Sir William Contifozs, the lands of them all muſt be ertended ; andhereof you may read 
Herbens cle, ar large in Sir William Herberts caſe, all which are jull and righteous ex, 
Wiſuprs - poſitions. \ 


138.35 fa  T Quouſque debitum fuer levatum.) The Elegic framedup 
27-34 E.3.36, theſe wozds, ſaith, Tenendum ur liberum tenementum, quouſque debitum pre- 
17 E.3-43-46 AN 4 inde fuer* levatum ; and yet whenſcever the party pay and ſatisfie the debt 
rir. <a of Reco2d, he ſhall. enter into his land : andſo it is when the Tenant by Elegic 
47 23-11-3123 is ſatisfied by the ozdinary Trtent, the Zenant of the land mayenter. But 


Extenr.31.R 
== 45-y - if it if be in reſpec of any caſuall pzofit, to avoid the Extent he mult hate af 
Fulweods caſe,  Scire fac* in reſpec of the incertainty. 


ubj ſupra. | 2 
Hoar.cs: | C Per rationabile precium & extentum.”}] Per rationale 
precium doth refer to gods and chattells, and Rationabile extentum referreth 
| to lands. | EOS | 

Dier2 Mar, 100, © '@ny herebyis implyed, that this Appziſement and Extent upon the Elegic 


= 4 bf muſt be found by enqueſft of 12. men, and ſoreturnedof Kecozd. | 


15H.7.15.9H,7,9 That ſhall be ſaid areaſonable Extent,which is found by the oath of 1 2-men, 
22 AN44.22E.3, andreturned by the Sheriff, and filed; and: there can be no re-extent granted 
37-44 5.3. 10. Upon ſurmile, that it is moze then thehalf in value,oz the like, becauſe it extend 
ale £5 Ex26%e. Ethonely to a chattell in lands ;- Lut befozethe Extent be filed, the Court may 
15 E.z. Scire face, Examine the caule, and if there be found fraud, deceit, oz partiality, they may 
315. 31 E.3.Ex- Tay the filing of that JWrit, and grant anew. A X 
rent 23-15 E.3, But ſ& 22 R.2. 165.in Dower in caſe of Fr&-þold in Hill. r 3 E.2.f0.744. 
OE: s i wg the caſe of the Yoſpitall of T. a Scire facias granted foz the ſurpluſage upon 
lue 22.7 H.4. x9. Kefurn in value, and delivered to the Sheriff by Habere fac' ad yalorem, 2 
'22 R.z, Executis that tf concerneth an Inheritance, and ſo it was adjudged. Note the diverſity, 
' x65. Dier6E. 6. the Tenant by Elcgit may foz reaſonable cauſe hold over the ozdinary courſeof 

7 ; A the Extent, * by a reaſonable conſtruction upon this Statute. | 


Jo E-2.Exccut: © Per breve novz diſſciſinz,& per breyede rediſſciſina,&c.) 
28Afp.7.F.N.B Zhe wozds of the Writ of Elegic ( as hath been ſaid ) are, Tenendum ut liberum 
289. 1, cenementum, &c, becauſe this Statute giveth him remedy by Aſſiſe, xc. but he 
hath but a Chattell, and no Fre-hold , and therefoze it is ſaid, Si ejiciatur: 
+ the Writ ſaith imilifudinary, Ur liberum tenement», in reſpec of the Aſſiſe,tc. 
This bzanch doth give the Aliſe to the Tenant by Elegir, and yet his Cre- 
cutozs 02 Adminiltratozs ſhall have it by the cquity of this Act ; and ſo ſhall the 
Erecutozs oz Adminiftratozs of Tenant by Statute Perchant, and Tenant 

by Statute Staple, 
J have 
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'J have ſen a Reco2d of a Judgement in the KR eign df E.>. that the ACigne Tr. 15 £.2. Co- 
of a Tenant by Elegic ſhould not have an: Aſſiſe by the _ purview of 2 Rege-Ror. 46, 
this Statute. FS | | | | ND fo ug Serners 
Tenant by Dfatuts Perchant-of lands which the Conuſoz/havia the right of ,., 
his wife, bzought an Aſſiſe upon this Statute, the Tenant pteaded Ancient ,, on —: >= rag 
demeſne, #c- and \o found, ec.and yet the Plaintiff had Judgement zandthe Rab Mn. 
reaſon of the i Judgement given inthe Recozd ts this,  Licer manerium/pradict* ringfelds caſe, = 
ke-de antiquo 'Dominico coronz, & tenementa in codem; manerio/ exiſtentia per 
paryum. breve tantum placitabilia, 'przdift' ' Ranulphus' Huntingfeld in. . cogni« 
rione prxdi&t' quam fecit przd* I. in tatuto obligavit tenementa pred' in ſammy 
cjuſdern cognitionis , quz ! quidem obligatio ' naturam cotundeny renementorum 
on niutaty nec eſt ad prejudicium Domini, aut: exhzredatiohem tenentium; ex quo 
tenementa illaiper obligationem. przd? ſolummodo onerata ſunr:ad tertum rempus, 
poſt quod tempus reverti debent przd' Ranulpho . & -uxori ſuzexonerataztenend* 
ut priusz &c, Confideratum eſt, CC,” | fark SET j 
4y this Judgement th2ee things are fo be obſerved; x, That lantsin An- 1 OO? 
cient demeſne may be+- extended by the Statute de Mercatoribus, Anno.z 3 Ejx; t7Hy9. 3diks. 
2+ That. Ancient demeſne is * no plea-1n: Aiſe bzought by Tenant by Sta- fol. 205. Aldhs: 
tute Perchant, upon this Statute. 3. That-in an ACiſe:' of Novel diffcifi +," Aﬀas.lib. 51 
( which 1s feſtinum remedium)-Ancient demeſne ſhall be tryed by the Recogni- abi fopr: Witty 


fo:s cf the Aſſiſe. ; 22 Af ubi ſupra. 
8 Aſl.p.z5.9Afl.g 
12 Af.18.2 E.zi 
42.b, 41 'E.p.2. 
49 E. Z-2ZeZ H.6:; 


CAP. XIX. a 


"Pans poſt mortem alicujus decedentis inteftati, & obli- 
gati aliquibus in debito, bona deveniant ad Ordina- 
rium diſponend', obligetur de cxtero Ordinarius ad re- 
ſpondendum de debitis quatehus bona defun&ti ſufficinne, 
Eodem modo quo Executores reſpondere tenercntar ;ſi te- 
ſtamentum Feviffent 


"<A 


— —_—— — 


B—_— 


/ 


T Decedentis inteſtati.) There be divers kinds of Infelfater, . - - 
one that make no Wi at all, another that makea Will andErecutozs, and Lib.6:fol.67. / 
they refuſe ; in this caſe he dyeth Quaſi inceſtatus ; andtheſe are within the S*Me)le Fine 
purview of this Ac: therefoze the D2dinary is the perfon whom the Law Mo E.2-Br:$22; 
apointeth to have the charge oz Adminiftration of the gods and chattells of 24 8. 3.55-2r8.3 
the party that dyefh inteſfate,o2 Quaſi inteſtatus ; and jultly did the Law in this Exccutors y7. + 
caſe appoint the ©zdinary : fo2 the Law pzeſumed, that he that had the care of ** 623-9 E-4. 
his ſoul in his4ife time, would after his death have care of his tempozall gads 30h H745- 
and chatteils,to ſe them well diſpoſed and adminiftred. | fol. 3.Snelli i. 
And this A was made in affirmance of the Common Law, as hereafter caſc;Dier-'8 Elix; 
upon the erpoſition of ſome parts of the Act ſhall appear. 247% 5 162 


© Erobligati.] This is not onely intended of an'Dbligation oz Deed 
i Ww2ifing, but howſvever he was charged in Law, as foz Rent upon a Leaſe, 
02 upon an Aſſumpſic, 62 the like. 

And after it is ſaid in this Chapfer, Obligecur de cztero ordinar?, where Obli- 
getur ts not faken, that he ſhould be bound in an Dbligation,but that he ſhould 
be charged, o2 ſubject toan Action, 


© Indebito.] This a is not onely intended of that which is p20- 
| perly 


perly a/ dobt, but. of all duties, covenants, 92 juſt cauſes of Adions, ſuchas 
might be bzpught again Erecutozs. 


., T Bonadeveniant .ad ordinarium diſponend'.] wntege 
fome of the govg oz chattelis came to the hanvs:and polleTion of the Dadinary, 
he was not to be-chargod by the Common Law; butifthey came tohis hands, 
| andhe would neither adminiſter and pay the debts and duties Himſelf, no2 coms 
mit them 9ver:to-the kin and friends of the Inceffate that would, the Com 
mon Law vid:charge him, and ſo doth this Ac which ts made in afirs 
mance of ifs | ©:/ 0 - = ; 
7H.4.18.  Ff a man dye AinteCate, and a Cfranger takeththe geods, the Dzdinary ſhall 
not have an Action of Creſpadle ſoz taking of them unlefCe he had taken them 
into his peſſeſſion.)'13ut the Erecuto2 02 Adminiſtratoz befoze ſeiſure may 
have an Adion-of -Treſpaſſe, '  - : | 
31 K.3. cap. 11. Neither . can the D2dinary have any Action of Debt, Covenant oz any other 
195.3. Adminiſt. Action which belonged tothe Inteftate ; but thoſe to whom the P2dinary com- 
20& 24. y H.4. mit Adminifration may have all theſe Acions'by the Statute of 3x E. 3. but 
18, F-xir. Toelp. yeraze that Statute, there was no remedy by Law given to the Adminiſtratozs 
Neaxit4.9. torecover thoſe things in Adion. ; a1 
13H.6.22.6.N.B + * Wnt by the Common Law, an Action'of Debt did lye againT the Admini- 
g24iPLcom.278. ffratozs , but it was by the name of Erecutozs untill the ſaid Statute of 
£4rt.z.p.31H.4 31E.3. : 
NT. » Jf the D2dinary take gods of the Jnfclſfate,being out of his Diocelle, he 
ba£R. 2: Admi- ſhall not be charged as D2dinary by this Act,becauſe he takefh them of his own 
niftrar, 21. w2ong and not as D2dinary, iy which right.he is to be charged by this Act, 
Lib.s.fol. 29. the Ifit be demanded what interetf the D2dinary hath in the gads of the Inte- 
Princes caſe. ffate, which come to his hands; it is anſwered, that hs hath ſuch an intereſt as 
9 Eliz. Dier 255, the Adminifratgz, to wham abminiftfration js committed, Durante minore zute 
2068. : _ executoris, ad opus, cemmogum, & yrititatem ipfins Executoris, *& non aliter, ſa 
+ eur þ alio modo. &o as the Dzdinary* may, adminifter fozthe god of the Inteſf ae, 
LO0Y but cannot give the gods of the Juteſſate, o2 doany thing to dis pzejudice, 
Cc 17 E.2.Br. $22. E 


Bos _ y i (q Obligerur de CXtero ordinarius.!]  Ocdinarius ; (this wozd in 
60. 41 AN. 2g. te Law of Engiand;:in the ufuall and common (cyſe ignifieth a Biſhop, oz he, 
7 £.4.14.12 E.4. 02 they that have Dzdinary Jurtſdiction, and ts derived -4þ. Ocdine, to put him 
x5. 3x 11.6120. tn minde of the duty of his place, and of that ozderandoffice that he is called 
4 Dk” unto; And this was the wiſedom of Antiquity, that names of men in great plas 
18 Eliz.350. Re- *#S ſhould put them-in minde ( as oiten as they were named) of their duty; as 
piſt.6y Cophrls 14 Lreaſurer of England to have ſpeciall care of the Kings treaſure ; and they 
edevacance ſac- Chat had places inthe Kings paincipall Courts of Juſkice are called Juffices,to 
ecdit opilupeſia put them in continuall memozy to dg Juſtice, & fic de czteris. | 
—=—0p—F | ”. .  * In this Statute Ocdinarius is not onely taken ſoz a Biſhop, but every one 
And:ths-is regu thaf is in loco Epiicopi ; as Gardians of the Spirityalties, and ſuch as have 
larly eps unleſs Peculiar and exempt Ecclefiaſticall Juriſdiction, and be immediate officers fo 
ir be by;preſeripti= the Kings Court of Juſtice : and not only an Dadinary oz Gardian of the Spi- 
—__ - rifualttes, oz others that be ia loco Qrdinarii, that of right are within this Ad, 
Vide lib340.73- = ad Wed 6s uſurp the place, andare in poſſeion by wzong, are to be chars 
the Dean and Pp « 
Chapter of Nor= © If gads of the Jnteſfate come to the hands of the Dzdinary,andhe dyeth; 
Fr pak 11R.2 although the wo2ds be | Obligetur de cxtero ordinarius] yet his Erecuto2s 0; 
rin Fg Adjude, Adminiſtratozs ſhall be charged in an Adion of Debt, foz when this Ac bind- 
'2.Execur, £th the D2dinary, by conſequent his Erecutozs oz Adminiftratozs are bound. 
I1 E.3.E xecut l 
177.24 E.3.54 ut if the D2dinary commit adminiſtration to one, and he taketh the gwvs 


— oY I o into his peeCſion and dyeth, no Adion lyeth againft his Crecutozs. 


Com. 280: < If the D2dinary take gods into his hands of the Jnteſt:te, and after com- 
'e 11R.:, Admi- Mit adminiftration, and the D2dinary retaineth the ga@ds, he ſhill be charged, 
niltrat.2r, : notwithtanding the comnutting of adminiftration, 


CAP. 


Cap.20,  Weſtm. ſecond. 
CAP. XX. 


 FUm Juſticiarii in placito mortis anteceſſoris conſueve- 

erm admittere reſponſionem tenentis, quod perens non 
eſt propinquiot heres anteceſſoris, de cujus morte tenemen- 
rum petitur, & hoc paratus eſt per aſs:ſaminquirere: Con- 
cordatum eft, quod in brevibus de conſanguinitate, avo, & 
proavo, quz ſunt cjuſdem naturz, admittatur illa reſponſ1o, 
& inquiratar, & ſecundum illam inquiſitionem ad judici- 
um procedatur. 


_ © Conſueverint admittere reſponſionem.] Hereby it appea- 
reth that admiCion and allowance of the Juſtices ought to be holden fo2 Law, 
and ſo it is affirmed by this Act. 


T Quod petens non eſt propinquior heres.) It is to be un- 
derfferd that the Entry in an Aſſiſe of Mord* bzought (foz example) by P. a- 
gainf R. of 20; acres of land in $S, is accozding tothe wozds of the Writ Aſliſa 
yenit recognoſcere fi* O. pater P. cujus hzres ipſe eft, ſuit ſetfitus in dominico ſuo 
ur de faxdo de 20. acris terrz cum pertinentiis in S, die quo obiit. Ec * fi obiit 
infra 50, annos jam ultime elapſos ante Teſte breyis, Ec *&1 P, propinquior heres 
cus fir, | 

Theſe th:&e points in this Aliſe of Mordaunc' tail be inquired of by the 
recognitozs of the Alſiſe,albert the Tenant make defanlt,and no iſſtie be joyned 
thereupon : But lo it is not in the Writs of Aiel, Beſaiel, oz Coſinage; foz they 
ae no Aſſiſes but Writs of Przcipe quod reddat, and therefoze if default be 
made therein, judgement ſhall be given by default, as in other Writs of Prz- 
ape quod reddat, without inquiry of any point ofthe Writ ; The thze& points 

the Aſſiſe are hypotheticall, the Demandant affirming nothing, and ths 
wo2ds of the other thz& Writs here mentioned are categozicall ; Przcipe A. 
quod juſte, &c, reddat B, unum meſſuagium, 8c. de quo W, avus przdi&' B, cujus 


399 


Fleta 1, 5.ca.8. 


3tE.t Mord.s8. 


hzres ipſe eſt, fur ſeifitus in dominico ſuo ut de faxdo dic quo obiir ; Now quod , x, x, Mord.z8. 


petens non eft propinquior heres 1s a deniall of one of the points of the Writof 


MordauncC, 


” 


And it is tobe underſtod that when the Tenant pleadeth in barre of the 9 


Afſiſe as matter of Kecozd, oz a releaſe, oz warranty, oz anyother barre that is 
out of the ſaid the points of the Aſiſe, there the Tenant beginneth bis 


45 
z»A 


$ E. 2. ibid. 423i 
3 CIOS: 
.3-10 Ec$.4+ 
.20 E.3.8. 
Fro Aſf.z7 
14 E.z. Mord. 8. 


plea with Afſiſa non, &c. and therefoze the triall of that iCue is peremptozy, 29 Af.c.11.39A6, 


and the Aſiſe ſhall never inquire of any of the points of the Urit ; 
but when the Tenant ſaith, that he is ready to hear the recognizance of the 
Aſliſe, he cannot ſay Aſſiſa non, foz that ſhould be repugnant to his owne 
ſaying ; and if he ſay that he ts ready to hear the recogniſance of the 
Aſiſe of one of the points of the Writ, oz traverſe one of the points 
of the Writ, yet the Court Ex officio ought to enquire of them all ; 
and ſo it is if the Tenant pleade in abatement of the Writ, oz vowch, 
and the Demandant counterplead the Uowcher, and theſe pleas be 
tried, o2 adjudged foz the Demandantf , pet the points of the Urrits ſhall 


be enquired, and ought to be found foz the Demandant, 6x elſe he thatl 
not recover. 


Now 


$3. 40E. 3.48, 
33 E.z. Mord. 34+ 
27 H.b8. 14. 


iz A.q8. 
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GC E-3- 55. 


Mirror ca. 5.H5. 


12 E.z. Mordanc' 
10.30 E.3.8. - 


Weſtm. ſecond. Cap.21. 

Now. the miſchief befoze this Statute was, that in the Writs of Aiel, Be- 
faiel, and Cofinage,the Tenant was not admitted to plead, that the Demandant 
was not heire to him, upon whoſe dying ſeiſed the TUrit was conceived, but he 
muſt ſhew who was his next heire, which now by this Act he need not to doe, 
but pet he may plead the like plea, as he might hate done at the Common Law 
as he didin 6E. 3, | ; os ” Tt 
ut heare what the Mirror ſpeaking of this Act ſarth, Leftatur de allower ug 
manner de exception in ſemblable aons ne_fuir 'my mittter dayer cftre ordein fi 
non pur negligence des Juſtices, car.cheſcun affirmative elt encoungerable de ſan ne+ 
gative al peril Fa deltyerant, | : : Sw 3% - 
'If_ the Tenant ſaith, that he is ready to hear the recogniſence of the Aſſife, 
he: cannot give:ju evidence that the Demandaut 1s a baftarp, but he ought to 


33 E.z.Mord. 344 have pleaded the ſame, 


GloC' 'CaP« 5 


# I 4 


. = 
= @ 7 . * . 


Ci Anteceſloris:] This anteceſTor in a Writ of Mardaunc' is infeny 
ded of the father, mother, bzother, ſiſter, uncle,aunt, nephew, 02 niece of the 
Demandantf, and of no other. Ts 


7 Quz ſunt cju{dem naturz.) The difference between the At 
fiſe of Mordaunc”, and theſe thze Prxcipes appeareth-by that which hath ben 
wn, and yet in ſome reſpca the wozds of this Ad that they be cjuſdem naturz 
Are rrue. 

Foz as the Writ of Mordaunc* ſaith, $i ©, pater P, cujus hzres ipſe eft, fur 
ſeiſitus in dominico. ſuo ug de f£axdo; de 20. acris terrz cum pertinen* in $, die quo 
obiit, Do the wozds. of the Writ of Ate! be , De quibus N, avus predia*P, 
cujus hres ipſe eſt , fuit  ſeifitus in dominico ſuo ut -de fado die quo 
obitt,  &c, | 


FEcſecundii illam inquiſitionem ad judicium procedatur, 
Perein tis the difference between this plea in Aſſiſe of Mordaunc', and the other 
Writs ; foz in the Aſſiſe of Mordaunc* the reſt of the points of the Writ as 
hath been ſaid, ſhall be enquired. hy 

but in the Writs of Aiel, B-faicl, and Coſinage, the triall of this ilueis 

Pere PIOee, and thereupon the Court ſhall pzoc&d to judgement as here iser- 
p:effed. 1 


T1 


CAP. XXI. 
ET in ſtatuto edito apud Glouc' contineatur, quod fi 
k4quis dimiſcrit terram alicui ad reddend' valorem quartz 
wi ten' vel majoris, habeat ille qui dimiſic, vel ejus 
xres (poltquarn ceſſatum fueric a ſolutione per biennium) 
attionem petendi ten* $1 dimiflum in dominico. Eodem 
- modo concordatum eft, quod {i quis detineat domino ſuo 
ſcrvitium debitum & conſuetum per biennium, habeat 


dominus aRtionem petendi ten' in dominico per tale breve. 
Przcipe A. quod juſte, &c. reddat B. raleten' quod A. de 


- eo tenuit per tale ſervitium , & quod ad prad* B. reverti 


debear, co quod przdiftus A.in faciend* prxdiati ſervitium 
per 


Cap.21. | Weſtm. ſecond. 
per biennium ceſſavit ut dicit. Et non ſolumin iſto caſu, 
ſed in caſu de quo fit menitio in prxdicto ſtatuto Glow 
fant brevia ' de ingreflu hzredi petenti ſuper hzredeni 
tenentem, & ſuper eos quibus alienar' fuerit hujuſmo- 
di tenementum. = / 

{ Cum in ftatuto edito apud Gloliceſt; . &c:] 
The Statute- of Glouc* is miſrecited, foz [ vel cjus hzres ] are not in that 


tatute. | | | | 
" x, Yereby it appearcth that the Statute of Glouc' extended only, when upon 
the creation of the tenure a fee farm was reſerved, the detainment whereof 
was moze p2ejudice fo the Lo2d fhen common and uſuall rents and ſervices; 
and therefoze that Ac 'was not extended by equity to other rents, oz 
ſervices. | 
- 2+ That albeit the Statute of Glouc' mentioneth a Deed, yet if the f& farm 
te reſerved without Deed, that Act extended to it, foz here in the recital of the 
Ac no Deed is mentioned, ſo as that Statute is extended to all fe farmes. 

3- Yere it is ſaid codem mods concordatum et, quod fi quis detineat domino 
ſuo ſervitium debitum & conſuetum ; and if the Statute of Glouc? had not er- 
tended to fee farms without Deed, then ſhould not a Cefſavic lie foz other ſervi- 
ces upon this Act, unleſſe they had been reſerved by Dev, by reaſon of theſe 


wozds, codem modo, &Cc. ; 


q- Eodetri modo concordatum eſt, &c.] wy theſe wozds 
this Act is ſo incozpozated info the ®tatute of Glouc' ; as the letting of the land 
to lie freſh, the tender of the arrerages, finding of ſurefy, xc. are tobe applied 
to this Act concerning other ſorvices. 


f. fo) 


_ T Siquisdetineat.] Theſe wozts ertend as well to bodies po- ; £.4. 26. 


litique oz incozpozate, either ſole 02 aggregate of many, as to naturall perſons ; 


alſo to feme coverts and infants, unleſfe the infant have the land by veſcent, 4 


and then although'the ceſſer be in his time, he ſhall have his age, foz that by in- 
tendment of Law he knows not what arrerages fofender. 


the ceſſer by the villein. 


aneffate in fe-ſimple in a Deigniozy, but of ſuch alſo that have an cſtate taile, 
02 any eſtate fo2 life derived out of a fee-ſimple ; but he in the reverfion thall 


berſion is not Dominus within this Statute. of 


E.2.Cyi in vita 
lib.8.fol.44; 
_ 

! | a=" : .-. "Cab 
If a villein ſeiſe and a KLo2d enter, no Ceflayir ſhall lie againft the L020 foz Combs 


caſe, 


| 34E.3. bre, 924, 


T Domino ſuo.} This is not infended onely of a Lozd thaf hath 32 E-r. cefſav.2g. 
11 E,2,ceſfavit, 
13 E.2.ibid.g2. 

: | pe ppc QED . $ E.z. receit 36. 
not have a Ceſlayic againlt the donee in faile 02 Tenant foz life, foz he in the re- ,;+.:.i5.458.3. 
27. 33 H.6. 


Ifthe Tenant ceaſe by one year, and the Lo2d grant bver his Seigniozp, 9 f-7-16.F. 


and then the Tenant ceaſe another year, neither of them is Dominus within 329 VN-B-78. 


this Act, Lib, 2. fol. 93. Binghams Caſe, 

Oe the Erpolition upon the Statute of Glouc* cap, 4. What ſervices are 
intended within this Statute, viz. ſefvices annuall, as rent, ſuit, and the like, 
and not homage, oz fealfy, o2 the like, fo2 this Ad ſaith per biennium, Which 
implieth annuall ſervices. But this Act exfendeth not torent ſervice created 
upon a fee farm, but a Cefſavic upon a fe& farm mult be conceived upon the 
ftatute of Glouceſter, foz Which purpoſe there be ſeverall Writs in the 


eviſter, 


T Indominico.} 3t was the wiſdome of auncient Parliaments 
to compzehend much matter in few wozds, as in this caſe, if the Tenant made 
a leaſe foz life, 02 a gift in taile, and a cefſer was by two pears, in this caſe 
Fff a 


Regiſt. 237. 


.9.101.8 : 
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| Weftm. ſecond. | Cap.21, 


14E,2.breve 815- 4 Ceflavit ſhould be bought againſt the Tenant foz life o2 in fatle, and 


14 E.3- ibid. 269, 
19 E.3: ibid.249. 
21 E.3.44.30E.3 
22. 28 E.3.95- 
48 E.3.427 Ee 3. 
27.39 E-3.15- 
12 R.z. ceſſavit 
460, Z3 H.6. 53- 
12 E.4.fol. ult. 


27 H.8, 28. Kel- 
wey, 104 , 105. 
13 EK, 3. gard 38. 
1 H.4.3. per 
Burgh, 


Lib, $.f01.86. 

Buckmers caſe. 

21 E.3- 44.b, &c. 

Regiſt. 237. Vet. 
- N.B.78.138,139 

F.N.B.2o8. 


Regiſt. 2 37. 


.Bonhams caſe. 


73 6.3. ubi ſupa. 
F.N.B.ubi ſupra. 


Flera [2. cap. 48: 


Coram Rege 
_ Paſch. 17 E.3. 
Ret.1i39.London 


ſuppoſe that he in reverſion did hold cf him ; and that the Zenant foz life, 
02 in fatle did ceaſe : and ſo if the Tenant was diſſeiſed, and the difei, 
ſo2 ceaſed, the Writ of Ceſſayic ſhould ſuppoſe that the dilſeiſce did hold, any 
that the diCſeiſoz did ceaſe ; and likewiſe if the Tenant by whoſe hands the 
Lo2d was ſeiled of his ſervice made a feoffiment in fe, the Writ of Cefzyir 
ſhould ſuppoſe that the feoffes ceaſed, and that the feoffoz did hold of him, E; 


fic de fimilibus : and the reaſon of theſe and the like caſes was, foz that 


the Lozd by his Ceſſayit was fo recover the land in dominico ; and there, 
foze theſe UWrits were framed and allowed accozdingly : and foz the 
ſame reaſon , if there be Lo2d, Meſne and Tenant and the Tenant pera« 
vaile ceaſe by two yeares, the Lozd ſhall have a Ceflavic againff the Te, 
nant ( foz a Ceſlavic both not lie of a rent) and ſuppoſe that the Mee 
ceaſed, | 


q Precipe A, quod juſte, &c.] Vere is the Writ of Ceſſa- 
vic framed; now the great Objection upon that which hath ben ſaid, how 
the ceſſer can be alledged in the Tenant, againſt whom the Przcipe is 
bought, and the tenure alledged in another , whenthe Writ ſo fozmed doth 
ſuppole him, againff whom the Ceflavic ts bzought, to hold alſoof the Deman- 
dant ; The anſwer ts, that, the Writ fozmed by this Ac is put but foz ex» 
ample, and ſ&ing that, if ſuch Writs, as are aboveſaid, ſhould not be main, 
tataed, no Ceſlayic ſhould be maintainable at all in thoſe caſes, therefoze they 
have been adjudged to be ged. 

Here 1s a Writ in anew caſe framed by this Ac, and therefoze the 9c 
is not to be recited, ( as often we have obſerved befoze) brit the 'fozme 
p2eſcribed is fo be purſued; but in a Ceſſavit upon the. Statute of Glouc, 
the Statute ts rehearſed, becauſe there is no fozme of Writ pzeſcribed by 
that AQ. 


q Fiant breviade ingrefſu heredi.] a Ceflwic is p2operly cal- 
led Breve de ingreſſu, when it is in the Per, 02 in the Per & Cui. _ 

Certain it is that the heire ſhall not have a Ccfavic foz a ceſſer in 
the life time of the anceſfo2, becauſe the heire cannot have'*the arrerages 
which the Tenant in the Ceflavic hath power to tender , and therefoze 
this Act ts fo be intended of a celler in the time of the heire, otherwiſe 
the Act ſhould be confrary fo it ſelf , which in all Expoſitions is to be 
avoided, 4 

Andſo it is of the Aunt and Neece, they ſhall not jopn foz a cefſer in the time 
of the Bother of the Neece, but foz a ceſſer in the time of both of them the 
Ccſſavit doth lie. 

og the Statute of 10 E, x, Statutum de Gamletto in London, Vet, Mag- 
na Charta fol. 122, Where if ts ſatd, Implacicentur de gamletto, which is a kinds 
of Ceflavit, fo2 game! 02 gabble, 02 gable in one of the ſenſes is taken fo; cenſus, 
rent, #c. and gamellettum 1s as much to ſay, as to ceaſe, 02 let to pay the 
renf, Breye de gamelletto 1n- London eſt breye de Ceflavit.in blennium, &c, pro 
redditu ibidem, quia tenementa fuerunt :ndiftringibilia, 


oy 


Cap.22, Weſtm ſecond. 


CAP. XXII 


AUm duo vel plures teneant boſcum, turbariam, piſca- 
fm hujuſmodi in communi, abſq; hoc quod 
aliquis ſciat ſuum ſeperale, & aliquis eorum faciar By wm 
contra voluntatem alterius : moveatur actio per breve de va- 
flo. Er habcat defendens, cum ad judicium venerit, ele- 
fionem capiendi partem ſuam in certo loco per vic, & 
per viſum & facram, acaſsignationem vicinorum ad hoc 
ele&' & juratorum : vel quod concedat quod nihil capiat 
de cxtero in hujuſmodi boſco, turbaria, & aliis, niſi ſecund* 
quod participes ſui capere voluerint. Er f1 eligat capere 
partem ſuam in certo loco, aſsignetur ei locus vaſtarus in 
ſuam partem, ſecundum quod fuit antequam vaſtum fecir. 
Fr eſt tale breve in hoc caſu : ſcil. cum A. & B.'teneant bo- 
ſcum proindiviſo, B. fecit vaſtum, &c. 


q Boſcum, &c. ] This Act extendeth nof fo calfles, houſes, o2 other 
places fo2 the habitation of man, foz one Joyntenanf, oz Tenant in common 
might have had foz reparation of thema Writ de reparatione faciend”, 


« Teneanr, &c. in communi, &c.] Theſe wozvs do include 
aſwell Joyntenants as Tenants in common, foz both of them hold in com- 
muni, and ſo do old Bwks and Reco2vs term them both ; but though the gene- 
rality of theſe wozds do extend to coparceners, yet in gzd conffruction they are 
not within the purview of this Ac, becauſe they were compellable to make par- 
tition ; fo2 this Act extends not to them that had remedy by the Common Law, 
as hath been ſaid befoze. : 

This wo2d | Tenean ] doth imply a Free-hold at leaſf, 

A Parſon of a Church being Tenant in common with another ſhall have an 
Action of Wafte upon this Statute ; and it is holden, that an Action of Waſte 
upon this Act is maintainable between Joyntenants, oz Tenants in common 
fo2 lives, and yet the wo2ds of the UUrit be, Ad exhzredationem; 

If woods be given to two, and the heirs of one of them, he that hath the F& 
fh.1l have an Aaionof Waſte upon this Dtatute,fo2 no other Acion of Walt 

e can have. 
; ut if woods be letten fo fwo, the one foz life, and the other foz yers, they 
are not within this Statute, in reſpect of the ſaid wozd Teneanr, 


T Faciat vaſtum.] what th.il be ſaiv Watte oz deſtrucion in a 
Tenant foz life, 4c. ſhall be ſaid Waſte within this Ad, 
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Flera li, x. cs. it; 
See the firſt part 
of the Inſtiruces, 
$ z 3. 


- 


/ 


Regiſt.76.23H.7. 
Kelw.98.F. N.B. 
þ 27, 2, 


27H.8.13.21E.37 
29.29 E339, 


F.N.B.49,59. d. 
21 E+3.2y.3 Eizs 
Waſte 25. 


5o E.3-3. 


© Habeatdefendens,cum ad judic' venerit,electionem, &c;] 
Here the Defendint hath election, either to have hts part in certatn, and to 
fake the place waffed as part thereof, oz that he findeth ſurety to take no 
moze then belongs fo his part, 


Ffrf 2 And 
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28 4.8, cap.t. 
32 H,8.cap.33. 


5 E.3.62,19 8'3* 
Account.55 Hile 
3 E.z.fol.zo. in 
ibro meo in Ac” 
count, 
F.N.B.117.b, 

38 E.3.7.31 E:3e 
Account, 57. 


31 E.z.cap.I1. 
25 E.3.Cap. $.Pl. 
Com. 286, 287. 
1o E.2, Execur. 
100. 


Weſtm. ſecond. Cap.23. 
And the Defendant hath at this day a further election, either to have an Adi- 
on of Waſte upon this Ac, ozaWrit of Partition by the late Statutes, 


« Concedat.] That is erpounded, that he find ſuch convenient 
ſurety, as the Court ſhall allow of, 


q Aſignerur eis locus vaſtatus.] This is nut literally to be ta 
ken, fo2 it may be, that the place waſted is moze then his pozfion, therefoze it 
mult be underſf@d of ſo much as belongs to his part. 


F 


CAP. XXII. 


F TAbcant de cxtero executores breye de compoto, & 
L Lcandem actionem, & proceſſum per illud breve, quale 
habuit mortuus, & haberer 11 vixiſler. 


Wy the Common Law Erecutozs fhould not have an Action of acconnt foz 
an account to be made to the Teftatoz, becauſe the account reffed in p2lvity ; 
fo2 remedy whereof this Act was made ; but per legem mercatoriam an Action 
of account did lye foz Erecutozs. The ſucceſſo2 of a P2ioz oz the tike ſhould 
have an Action of account foz an account to be made to the pzevecelſſs2, becauſe 
the houſe never dyeth, 


q Executores.)] gvminiſtratozs had no Action untill the Statute of 
31 E.z. No Action of account was given to the Executozs of Erecutozs till the 
Statute of 25 E.z. But this Act of 25 E.3. as fo the Adion of debt, covenant, 
tc. therein mentioned, ts but in affirmance of the Common Law. 


» . | 
T Eandem actionem & proceſſum.] The heir in Socage w 
eth befoze the age of 1 4. his Erecuto2s oz Adminiftratozs thall have an Aion 
of account pzeſently, and yet the heir himſelf ſhould not have an Adion 
befoze 14. but the Statute ſaith, Eandem aRtionem; and not ad idem tempus, 


-—_— 


CAP. XXIV. 


'N caſibus in quibus conceditur breve de Cancellaria de 
facto alicujus , de cxtero non recedant querentes a cur 
regis ſine remedio, pro co quod tenement” transfertur de 
uno inalin. Erin Regiſtro de Cancellaria non eft inventum 
aliquod breve in iſto caſu ſpeciale, ficuti demuro, domo, 
mercato, conceditur breve ſuper eum qui leyayit ad nocu- 
mentum. Er f1 transferatur domus, murus, & his ſimilia 
in aliam perſonam, breve non deneger' : ſed de cxtero 
cum in uno caſu conceditur breve, in conſimili caſu ſimili 
remedio indigente, ſicuti prius, fiat breve: Queſtus eſt nobis 
A. quod 


Cap. 24. Weſlm. ſecond. 
A. quod B. injuſte, &c. levavitrdomum, murum, mercatum, 
& alia quz ſunt ad nocumentum liberi tenemenr' ſui; Er 
fi hajuſmodi levara ad nocumentum transferantur in atiami 
rſonam, de cztcro fat breve fic: Queſtus eſt nobis A. 
quod B. & C. leyayerunt, &c. Eodem modo ficut perſona 
alicujus eccleſiz recuperare poteſt communiam paftur per 
breve novz difleiſinz. Eodemmodo deczterorecuperet 2m 
ceſſor ſuper diſſeiſirorem, vel cjus haredem per breve, quod 
permirrar, licer hujuſmodi breve prius ih Cancellaria non 
fuerit conceſſum. Eodem modo ficur conceditur breye, u- 
trum aliquod tenem fit libera eleemoſyna alicujus eccleſiz, 
vel laicum foxdum, tale fiat de cxtero breve utrum fic libera 
eleemoſyna talis eccleſiz, vel alterius eccleſiz, in caſu quo li- 
bera eleemoſyna unius ecclefiz tranferatur in poſſeſsionem 
alterias eccleſiz. Er quotieſcunque de cztero eyeneritin 
Cancellar' quod inuno caſu reperitur breye, & in confimili 
caſu cadente ſub eodem jure, & ftmili indigente remedio 
non reperitur, concordent clerici de Cancellaria in breyi fa- 
ciendo, vel atterminent querentes in proximum parliamen- 
tum : & ſcribantur caſus, inquibus concordare non poſſunt, 
& referant eos ad proximum parliamentum: & de conſen- 
ſu juriſperitorum har breve ne contingat de cxtero quod 
curia domini regis deficiat conquerentibus in juſtiria per- 
quirenda. 


BBefoze the making of this Act, an Aſſiſe of Nuſans did nof lye againlt him 
that levyed the Nuſans, and againff his alien& , ſoas by the alienation of the 
wzong doer, the Aſſiſe of Nuſans failed ; and he,to whom the Nuſans was 
tone, was d2iven fo his Quod permitrat ( which was a Writ of Right in his 
nature, wherein was great delay) againſf the altenee ; and the reaſon thereof 
was, fo2 that there was no Writ of Aſſiſe of Nuſans inthe Regiſter, but 
that ſuppoſed that the Tenant in the Aſſiſe Leyavit, which is remedied by 
this Art, 


T De cxtero non recedant querentes a curia Regis ſine 


remedio.} This is an ancient Parime of the Common Law, and the rea- 
ſon thercof 1s, Ne curia Regis deficeret in Juſticia exhibenda, ſo as in one Court 
0 other the party injured ſhould have Juffice. 


TA curia,6Ccc. ] The makers of this Ac knew well, that the party 
injured by the Nuſans, albeit the w2ong doer made it in his own ground, yet 
might the party grieved( albeit he had but an effate foz yeers ) enter and abate, 
and demoliſh the Nuſans, be it houſe, wall, oz other Nuſans, not onely when 
if was in the hands of the wzong doer, but in the hands of thealience : but this 
Ac doth give the Tenant of the Free hold as ſpeedy a remedy by Law.,as is the 
Afliſe of Novel diſſeifin, Which was ever counted feſtinum remedium ; and yet 
if 
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4Aſl.3.4 E.3. 36. 
$.E. 3.43.lib.s. 
fol. t01.Pearud- 
docks calc. 


Bra&.l.4.fo. 23t. 
6 Ez. Al. 454. 
Fleta lib, 4.ca. 27+ 
9E +4, 35» F.N.B. 
1$4.2.iib.5.fol. 

x $1.Pencud. cafe, 


406 ' Weſtm. ſecond. Cap.24. 
' if the_wzong doer refozm the Nuſans befoze the Aſſiſe, 02 Quod permirrat 
b:ought, the Action lyeth not ; howbeit, if the party had any particulir loffe by 
the Nuſans, he ſhill recover damages therefo2e in an Adton upon the caſe, Ne 

querentes recederent a curia fine remedio, 


 Tenementum transfertur.] T:anserur is a moze gencratl 
' wozdthen Alienetur,fo2 Alienare is regularly intended cf the A of the party, 
but Transferre compzehendeth alſo Acts in Law, as Deſcentfs, Elcheats, and 
the like : and therefoze if two coparceners levie a Nuſans upon their ground, 
and one dye, ſv as her part deſcend to her heir, the Aliife of Nutans 1s marntais 
nable againſt the Aunt as w2ong doer, and the neece as a Zen. nt of a moity, 
which moity is transferred, but not aliened to her, and ſo if the alicne dye 
ſeiſed. 


1. Pert of then © Inregiſtro de cancellaria.] This is a Ba kof great Antiquity 


- * G8 | and authozity in Law, whercof in another place J have ſpoken. 
Preface to{the 3. 


Sw te TV De mercato.] HÞereit is to beobſerved, that if one hath a Parkef, 

ports, either by pzeſcription oz by Letters Patents of the King, and c.nother lt. ins 
a PYarket to the Nuſans of the fozmer Darket, he th..11 not tarry till he hite 
avoided the Letters Patents of the latfer Parket by courſe of Law, Lut he 
may have an Aſſiſe of Nuſlans, 

aBra&.li.4.f.2z5. Fote there be wozds in the grant of a Parkef, Ira quod non fit ad nocumer- 

Brit fo. 159. Fler, tum alterius mercati, | 

» þ pomp H.4 Andinote that Fairs are faken within this Law, fo2 every Fair is a Par- 

i 316. ket, but etery Parket is not a Fair. 

Coram Rege,the * - * Now in What caſesa Fair o2 Parket ſhall be ſaid to be levied fo the Nu 

Prior of Tyne- fans of angther, you may read in our old and latter Ba:ks, this onely th..t yath 


mout hs caſe. been ſatdis ſufficient touching this point, foz the underſtanding ef this Ac. 
Northumber, | 


c Fleta li.4. ca. 27. : . ; 
Glenv.li s. ca. _ | T L eVavirt ad nocumentum, GC.) > A grant of a Fair,xc. Ni 


li.z3.ca.34.19E.3 fir ad nocumentum feriarum vicinarum, Where ad nocumentum fciiarum ts put 

ow 1 79: but fo example - foz if it be ad aliquod daninuin, either of ths King, oz ſubject 

24 &. Bra& 11.4, $7 any other thing, the Fair fh..11 be revoked, 

fo. 231, &c, " * Nocumentumeſt triplex; 1, Publicum five generale, 2, Commune, 3. Priva- 

Flerai. 4.c.18,z 33 £m five-ſpeciale, | 

26. &c.Brir.f, 71. Publicum ad nocumentum tot\us reeni ; Commune, ad commune nocumentum 

. H.4.rr.11H.4. tranſeuntium ; privatum, to a houſe, a mill, xc. 

f Temps 2.2.am, . © It is frue that a paivate Nuſ.ns may be committed th2e manner of ways; 

422.7 E.2.56 VIZ. Factendo, non faciendo, peimicrendo, & norpermiccendo, 

8 E.3.21.8 AfF ; By this wo2d Leyavic, and theſe wozds in the beginning of the Chapter, Dc 

33 6s 4z A0. facto alicujus , tf appeareth that this Ac onely ertendeth to Nuſ.nces that are 

wc pgs 7 committed by doing o2 diſturbing : foz, foz not doing no Aſſiie of Nuſans lyeth 

375.5 H.3 ibid, buf an Action upon the caſe. | 

426. 3 E.z.ibid, © * Though the wozd Levavic fs only here, and in the Writ (herein menti 

445-F.N.B.183, ned) uſed, yet Exaltavic, deexaltavit, Obſtruxir, obſtupavit, Ar&avit, Divertit, &c, 

be $a 2. hay Pcoſtravic, Which ts the oppoſite to Levavic. ec. are within this Act. 

7. 7 © Cumin unocaſu conceditur breye,in confſimili caſu ſi- 
12E.1.juti 1 .f * ESE . -_ £ - 

ger mim miliremedio indigente,ficuri prius, fiat breve.] ew hereafter in 


permittat 10. this Chapter concerning tht Kule-« 
32 E.t.ibid.14.8 


%. Comman 24. = Eodem modo ficuti perſona, &c.] « q Parſon of a Church 
tir. Quod pe; WU hate a Quod permicta: of a Common in the right, and alſo in nature of a 
mizr8, 46.3 Mordaunc',#C. becauſe the Parſon hid an Jnheritance in the Common in the 
38.43E.3.25. T[ightofhis Church. 


45504009 wal L5ut ofa Nuſans done in the time of the pzedeceſſo2 againſt the Dileiſo: 02 
i his 


. Fay b 
bg * Sh'Yinu 
Cod 
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his heire, being an injury.and wzong, no Quod permittat did lie in that caſe 

befoze this ®tatute, as tit plainly appeareth by this Act it ſelf, and the reaſon 

was, foz that there was no Writ in the Regiſter in that caſe, 


. © Perſona alicujus Eccle{1z.J there wozds doe include Uicars, Regiſt.g2434- 
Pzebendaries, #c. and all other Eccleſtaſticall perſons which couldnot have a 
 Quod permitrat in the like caſe befoze the making of this Ac ; Foz pzivate per 

ſons;*though they had but an eſtate faile they might have hada Quod pernutcat, 
and fhercfoze no p2oviſion was made foz them, but onely fo2z Parſonsof a 
Church, and the like, | 


Glanv.l.13. c.23; 


C Breve utrum.}] A Juris utrum did lieat the Common Law foz a rey voodir 


Parſon againft a lay man, and foz a lay man againſt a Parſon, but no Juris u- 6,.Fletal.5.c.19. 
crum Did lie foz one Parſon againſt another befoze this Act, becauſe it was the & 26.12 E.z. 
right of a Church, and no lay fe. And the wozds of the UWrit at the Common Ep nr, Zo 
Win, irſt part of the 
Law were an ſic laicum feodum, &c. | Inſticur. ſe. 646. 
Jf an Abbot hath a Parſonage app2op21ated fo him, and altens the glebe of ©\Ggumicr de * 
the Parſonage, his ſucceſſo2 ſhall have a Juris ucrum, which he hath as Parſon, Norm.ea.rr5. 
and not as Abbot. : Þ-- 20 B:3. Juris 
A Parſon 02 Chaplain of a Chappell, which comes in by admiſſion and in- urcum,5.19 H. 3. 
Titution, ſhll have a Juris utrum, becauſe he hath no other remedy ; otherwiſe ibidem 16, 
if is of a Gardian of an hoſpitall, a Pzioz,and the like, becauſe they may have a 8 E.3-60. 5 Ez: 
Writ of Right. | — 
T Et quotieſcunque evenerit.] This is a molt ercellent and pca6 1.5.6. 412, 
neceſſary rute, foz befoze this Act the Jufkices did puncually hold themſelves Flea l.2.cap.1 2. 
to the Writs in the Regiſter, becauſe they could not change them without Act Lid.8.fol. 48, 45: 
of Parliament; (as elſwhere hath been ſaid ) therefoze by this generall Lawit _ _ _ 
is notably p2ovided foz expedition and adminilfrationof Juſtice, that as often a * 
as if ſhould happen in the Chauncery, that in one caſe there is a Writ (in the : 
Regiſter of the Chauncery ) found, and in like caſe happeningunder the ſame 
right, and needing the like remedy, a Writ is nof found, let the Clerks of the 
Chauncery agree in making of a Writ, 62 adjourn the Plaintiff untill the nerf 
Parliamentf, 4c, But now let us peruſe the wozds, 


T Conſimili caſu.) Although there be a ſpectall Writ grounded 
upon this Statute, called by the particular name of a Writ In conſfimili caſu, 
yet many other Wrifs (though they bear not the name ) are grounded upon 

this Act, as it appeareth in our Boks. 


31 E.1.bre.$74:; 
3Z38E.3. 13, 


T, Concordent Clerici] andalbeit that we have treated of this in Fiſt pare of the | 
=" place, pet foz the underſtanding of theſe wozds, ſomewhat ſh:ll here 19. iQ. 67. * 
e1jald, f 

Theſe that here are called Cleric, were at this time, and befoze, calledalſo x, s.61.48.45 
Magiftri Cancellariz, and were aſſociated to the Lozd Chancelloz ; of whom Joha Webs caſe. 
Flera ſaith, Cui afſocientur Clerici honeſti & circumſpeRi, domino Regt Jurati, qui Fletal.z.cap.12, 
in legibus & conſuerudinibus Anglicanis notitiam habeant pleniorem, quorum offi= ** E-340l:38, 
cum fir ſupplicationes, & querelas conquerentium audire & examinarc, & eis 
we qualicatibus 1njuriarum oftenſarum debitum remedium exhibere per bre- 
yla Reots, | 

; ang theſe Writs agred upon by theſe Paſter Clerks were called Magiſtra. Lib. 8: ubi ſuprs. 
la, foz diſtinction ſake, between breyia formara de curſu, and theſe called Magiſtra- 
la, but hereof moze hath ben ſaid in another place. 

And one ſpeciall note is fo be taken,that this generall Law erfends not only z £.2. Entry 8. 
fo Writs at fhe Common Law,but to Writs alſo grounded upon Ads of Par: E-N.B- 206.f. 
liament : fo2 example,the Statute of Glouceſter doth give a Writ of Entry in 
caſe of alienation by Tenant in Dower, to be bzought in the life of Tenant 

; in 
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3 E.2, ubi ſupra 
13 E.2.Entry 74» 
IiE.2.Entry 68, 
ibid.1 2 E.2.60. 
JE.3.17,85.3.48 


« Þ. 11+ 
| Regiſt. 237.8235 
F.N.B.207. b. 

31E.1, Entry 64+ 


BraR. li. 1.ca.2. 
Britton fol. 141. 
19 H.z. Juris utr. 
16. 1 E.3-728. 
2E.3.7.321E.3.31 
eng E.3. 
uar, Imp. 94- 
37 Af. + 18AL 
P. ult. x7 E.3- 35» 
49+, 39E+3-21,35- 
17 E. 3-35» 49- 
40 E-3.34, 38. 
41 Aſl p. 28. 
56 E.z. petitis. 
x3 voucher 119. 
13 H., 4-4: 
14 H. 4. 34- 
* Mirr.c.2.S. 3.& 
cap. 5. $ 1. 


In hiſtoria Eli- 
enſi.iib. 2.fol. 38. 


4 E-3- Cap. 14+ 
36 E.3.cap. 10. 
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in Dower, which thereupon is called a Writ of, Cnfry in caſu proviſog now 
upon theſe generall wozds: Writs have ben framed in covſimilt caſu, that-ig, 
where Tenant by the curteſie, oz Tenant foz life doe alien, but it muſt be in 
confimili caſu with the Statute of Gloccſter; foz where that Statute ſpeaketh of 
a reverſion, a remainder 1s not in conſimili caſu as ſome doe hold, that a rever- 
fion ex aſſignarione, though tt be but fozlife, 1s within the Ac, : 


T Atterminent querentes uſq; in proximi Parliament.) 
Patters of great difficulry were in ancient time uſually adjozned into Parlia- 
ment to be reſolved and decided there, whereof BraQon ſaith , Si aliqua noya 8 
inconſueta emerſerint, quz nunquam prius eyenerunt, & obſcurum, & difficile fit 
corum judicium, tunc ponantur judicia in reſpen uſque ad Magnam Curiam, ut 
ibi per confilium Curiz terminetur : And this agreeth with our Boks from 
time to time. P © I 

And herecf there be infinite pzecedents in the Rolls of Parliamenf. Vide 
the Statute of 14 E. 3.cap.5. ſ& 22E.3.3.& 2 H.7.19. 

To which end Parliaments were often holden, * King Alfred o2 Alured did 
o2dain by authozity of Parliament, that foz ever twice a year, o2 oftner if ned 
were, in fime of peace a Parliament ſhonld be holden at London : Pur Parla- 
menter ſur le guidement del _ de Dieu, coment gents ſe garderont de pecher, ' 
viyeront in quiet , recelycront drolt per certela uſages » & ſaints judgements, 
of whom the Poet ſung. 


Anglorum ſic Regna regens, ut non foret ill 
Amtea Rex ſimilus, equalis poſtea nullus. 


And in an ancient Chzonicle I read of him, Aluredus accerrimi inyenii prin- 
ceps & doGtiſſmus rotumque noyum & yetus Teſtamentum im euloglam Anglicz 
oentis tranſmutayit, &c. 

Jn the raign of E.z. Parliaments were very frequent, and often holden 
and foz the molt part one Parliament in two years. ; 

King Edw.z. ozdained by authozity of Parltament, thaf a Parliament ſhould 
be holden every year once, oz moze often, if n&d be ; to what end : foz mainte- 
nance and erecution of Laws, and foz redzeſſe of divers milchiefs, and grievan- 
ces which daily happen. 


T7 Quod Curia Domini Regis deficiat, &c.] #0: it is a 
rule = Law, Quod Curia- Regis non debet deficere conquerentibus in juſicia ex- 
hibenda. 


— 


CA ÞP. XXP- 


Uia non eſt aliquod breye in Cancellaria, per quod 

querentes habent tam feſtinum remedium, ficut per 
breve Nove difleifſine, Dominus Rex voluntatem habens ut 
celeris fiat juſtitia, & quod dilationes in placito communi 
ampurentur & abbrevientur, concedit quod breye Afſiſz 
nove difſeiſinzlocum habear in pluribus cafibus quam pri- 
us habuit. Er concedit quod de eſtoveriis boſci, proficuo 


capiendo in boſco , de nucibus & glandibus, & aliis fru- 


Ribus 


ONE, 
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ibus colligend”, de corrodio, liberatione bladi, &aliorum 
victualium, ac necefſariorum in certo loco annuatim reci- 
piend*, tolneto, tronagio, paſſagio, pontagio, pannagio, & 
his ſimilibus in certis Jocis capiend”, cuſtodiis boſcorum, 
arcorum, foreſtarum, chacearum, warennarum, portarum, 
& aliis balivis,& officiis in feod'”,jaceat de cxtero aſsifa Noyz 
diſſeifinz. Erin omnibus ſupradictis caſlibus modo conſueto 
fat breve de libero ten”. Er ficut prius jacuit, & locum ha- 
buit in communia paſturz : ita de ctero locum habeart in 
communia turbariz, piſcarix, & aliis commur' his ſimili- 
bus, quas quis haber pertinentes ad liberum tenementum, 
yel etiam fine ten” per ſpeciale factum, ad minus;ad termi- 
num vitz. In caſu etiam quando quis tenens ten” ad termi- 
num annorum, vel in cuftod” illud alienat in feodo, & per 
illam alienationem transfertur liberum ten” in feoffarum, 
flat remedium per breve Novz difleifinz. Er habeantur pro 
diſeifitoribus tam ille qui feoffat, quam teoffatus : Ita quod 
vivente altero corum locum habeat prxdiftum breve. Et ft 
per mortem perſonarum ceſlet remedium- per predictum 
breve, fiat remedium per breve de Ingrefſu : Er quamyvis 
ſuperius fiat mentio de aliquibus caſibus, de quibus locum 
non habuit prius breve Nove difleifinz, non propter hog 
credat aliquis illud breve non competere,-ubi prius compe- 
tebar. Ec licet dubitaverint quidam, utrum in caſu quo quis 
paſcat alterius ſeperale, fieri poterit remedium per pradi- 
um breve, teneatur pro certo, quod in caſu illo per pre- 
dictum breve bonum & certum eft remedium. Cavegnt de 
c#tero illi qui nominati ſunt diſfſeiſitores, quod non propo- 
nant falſas exceptiones, per quas captio Alsilz differatur, di- 
cendo quod alias tranfivit Aſsifa de eodem ten' inter eaſdem 
partes, vel dicendo & mentiendo, quod breve de altiori 
natura pendet inter eaſdem partes de eodem teri,” & ſuper 
his & conſimilibus vocent rotulos, vel recordum ad war- 
rantum, ut per illam vocationem aſportare poſsint veſturam, 
& levare redditus, & alia proficua ad magnnm detrimen- 
tum querentis. Et quia prius aliam ponam non habuit, 


qui hunjuſmodi fallas exceptiones mendaciter propoſuit, niſt 
tantum quod poſt mendacium fuum convictum proceſſum 
fuit ad captionem Aſsiſz:; Dominus Rex,cui odiolz ſunt hu- 
| ju{mod1 


Ggg 


409 


410 


IWeſim. ſecond. Cap.2x. 
juſmodi falſz excepriones, ſtatuit quod ft quis difſeiſitor no- 
minatus perſonaliter proponat illam exceptionem ad diem 
fibi datum, fi defecerit de warranto quod vocavit, habea- 
tur pro diffciſitore abſque recognitione Aﬀtiſz, & refticuar 
damna prius inquiſita, vel poſt inquirenda de duplo: & 
nihilominus pro falſitate ſua puniatur per priſonam unius 
anni. Et fi illa exceptio proponatur per balivum, non pro- 
pter hoc differatur captio aſſiſz, nec judicium ſuper reſtity- 
tione ten”, & damn”: Ita tamen quod f1 dominus illius ba- 
livi, qui abſens fuerit, poſtmodum veniat coram Juſtic', qui 
aſſiſam ceperint, & offerat verificare per recordum, vel per 
rotulos, quod affiſa alias tranſivit de eodem ten' inter eaſ 
dem partes, vel quod querens alias ſe retraxit de breyi 
conſimili, vel placitum pendear per breve de altiori natura: 
Hat ei brevede faciendo venire ſuper hoc recordum. Er cum 
illud babuerit, & videant Juftic', quod recordum ita ei 
miſſum valerer ante judicium, quod per illud excluderetur 
querens ab aCtione ſua, ſtatim faciant Juſtic {cire parti, que 

rius recuperavit, quod fit ad certum diem, ad quem re- 
Fabear Ifenden: ſeifinam ſuam, & damna, 11 quz prius 
ſolvit per primum judicium, ſimul cum damnis que habuir 
poſt primum judicium reddit” : quzei reſtituantur in duplo, 
{icut ſupradictum eſt : & nihilominus puniatur ille qui pri- 
mo recuperavit,per priſonam ſecundum diſcretionem Juſtic, 
Eodem modo f1 defendens, contra quem tranſivit aſhiſa, in 
ſua abſentia oftendat chartas, vel quier” clany', ſuper quarum 
confeEtione non fuerunt jurat examinat}, nec examinari po- 
terunt, pro ceo quod de eis non fiebat mentio in placitand', 
& probabiliter ignorare potuerunt confetionem hujuſmodi 
ſcriptorum : Juſtic* viſis ſcripris illis faciant ſcire parti, quz 
recuperavit, quod fit ad certum diem coram eis : & venire 
fac' jurat' ejuidem aſſiſzx. Ert1i per veredi&tum juratorum, 
vel forte per irrotulamentum ſcripra illa verificaverint, pu- 
niatur ille, qui afhſam impetravit contra factum ſuum, per 
paenam {upradiftam. Nec capiat Vic' de cxtero boyem 3 
difleifito, ſed a difleiſitore tantum. Er fi plures ſint difſei- 
fitores in uno brevi nominati, nihilominus de uno bove 
fit contentus : nec exigat bovem niſi de precio v.s. vel 

precium. 
« Tam 
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ll Tam feftinum remedium.:7] The Alſiſe of Novel diſſeifin 1s 
not onely maxime feſtinum; ſed maxime beneficiale remedium , foz many 
cauſes : 

1+ The Defendant ſhall not be eſſoined. 

2. The Defendant ſhall not caff a Pzofection. 

3+ Ve ſhall not p2ay in aid, but of the King. 

4. Ye ſhall not vouch any ffranger, noz any party fo the Writ, unleffe he 
enter info Warranfy maintenant. 

5+ The ſame Law of Receifl = A 

6. The Parol ſhall not demur, either foz the nonage of the Plainfiff, oz the 
Tenant, and foz divers other cauſes. 


Ut celeris fiat Juſtitia', & quod dilationes, &c.} 
This concerneth the Common-wealth, foz Expedit reipublicx, ut fit finis li- Regals; 
' ciumz and the duty of every god Judge, foz Boni judicis ct lires diri- Regula, 
mere, 


7 Inpluribus cafibus quam prius habuir.] zt is to beobſer- 
bed, that at the Common Law there were but two fozms of Writs of Aſſiſe 
of Noyel diſſeifin in the Regiſter of the Chancery, that is to ſay, an Aſſiſe De , x.z.AM445. 
libero tenemento, and an Aſſiſe De communia paſture fo2 his cattel, ec. which 35 A. p.rr. 
was ſo neceſſary, as without it his Free-hold could not be mannred; and the 22 8.6.22. 
Afſiſe De libero renemenco did lie of houſes, land, rent, and other things which |  , 
lay in Render, whereof a Przcipe did lie at the Common Law; but of all pzo- : E.2. ibid.449. 
fits aprender, which conſiſted in Capiendo, Colligendo, Habendo, Recipiendo, & 8 E.z.ibid.z85. 
Exercendo, an Afſiſe of Novel difleifin did not lie at the Common Law; but the 16 E-z. ibid, 370: 
party was dziven to his Quod permittat, in which was great delay, and they 
which had but an effate fo2 life could not maintain that Writ : therefoze this 
Att doth give in all the ſaid caſes a ſpeedy remedy by an Aſſiſe in lieu of the 
Quod permittat, ſo the ſaid p2ofits were to be taken o2 hadin certo loco ; and 
therefoze theſe wozds, In pluribus caſibus, &c, are verified; 


T De eftoyeriis boſci.] Theſe (as by this Ac appeareth) confitt Lib.s. fol.z5. lib 

in Caplendo, : 8, fol. 47,48. li.9, 

Df this wozd Eſoverium, and of the ſeveral kinds thereof, J have ſpoken at *** 
large in other places, 


T De nucibus, glandibus, & aliis fructibus colligendis.} 
Theſe and the like conſift in Colligendo, and are tobe taken in wwds ; Notan- 
| dum eft quod ſub nomine herbagt, non continetur glans, & ideo tempore glandis, & 
peſſone excluduntur porci, & caprz, niſi ad hoc ſpecialiter agatur, quod talem habeant 
communiam ; glandis enim nomine continentur glans caſtanea, fagina, ficus & mi- 
ces, & alia quzque quz ed & paſc1 poterunt przter herbam, 

Nec de concufla tantum pluir ilice glandis; 


BraR.lib.4. 2326; 


| Virg. Geo-4. 
| De corrodio.] This being a reaſonable ſuſtenance fo2 a man, con- 44 £.3.2425. 
liſketh in Habendo, as by the Writ De co:rodio habend' appeareth. Sg 
And albeit this Ac ſpeaketh De corrodio, yet an Aſſiſe ſhall be maintained Li>-3: fol.46. 


of the part of a Corrodie, but therein alſo are diverſities, as yon may readLib.$, Jehu Webs Cale, 
in Jehu Webs Caſe, 


T De liberatione bladorum, & aliorum victualium.] 
Theſe confift in Recipiendo, as belonging to a Corrodie; 


T Ac aliorum neceſſariorum.) Theſe alſo confift in Recipiendo, 
as things Quz pertinent ad yictum, veſticum, & habirationem hominis. Es 
Gag 2 T In 
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In certo loco annuatim recipiendis.] Note this clauſe, 1n 
certo loco, extends to Eſfovers;and all the p2ofits.aprender, and not to the clauſe 
of Dffices. But yet the Dffice mult be In certo loco, Which 1s fo fo be under- 

Jehu Webs Caſe. ted, as albeit the Dffice be removable, yet it mult be In certo loco, when the 
Ubi ſupra Aſſiſe is bzought. 


« Tolneto, tronagio, paſſagio, pontagio, pannagio, & 
hiis ſfimilibus in certis locis capiend'.] Thete confift in Capicndo, 
and of theſe you may read at large in Jchu Webs Caſe, ubi ſupra, 


7E.:.63.8E.3) © Cuſtodiis boſcorum, parcorum, foreſtarum, chacea. 
9 171964, TUM, Warennarum, Portarum, & aliis balivis.] @f theſe and 


vieu 77. 7AN.12. other Dffices, you may read at large in Jchu Webs Cafe ; and this Act concers 
10Afl1 30A ning theſe Dffices is but declaratozy, foz an Aſſiſe did lie of them at the Com- 
Cs LETT mon Law, becauſe a Przcipe did lie of them, as 1n that caſe it appeareth, 
$ E.2. ibid. 385. EH : 
16 Ee ibid. 370. CF Et officiis in feodo.] Zhis Statute beiag herein (as hath ben 
78.6.8. _ + gh ſaid) made in affirmance of the Common Law, although the Statute ſpeaketh 
+ ge "—_ "* onely of Offices in fee * ; vet ſuch as have Dffices in tail,oz foz life, ſhall have 
2 Mar. Dier 153. an Aſliſe, as by the authozities befoze cited doth appear. | 
31 H.8. Br. gen= Þ Andalbeit the wozds be general,yet this Ac is only to be intended of Dfft- 
© ej vocaſe, £e5 of p2ofits, and not of pe A hare, and _— 9. BER] 
Jebu We 3 7 th extend as well to Dffices in the Admiral Court, Ecclefi 
ubi ſupr, F.N.B. 35uf this Act do mags | 
8. f, atical Court, oz any other Court, where either the Civil o2 Eccleſiaſtical 
t 31E.1. Af.440. Law, 02 any other Law then the Common Law, #c. of England doth rule ; as 
21 E.3. 4D. to Offices in Tempozal Courts which are governed by the Common Law, ec. 
27 H,8.12. as by the authoaities aboveſaid, and Jehu Webs caſe appeareth., 

Prl.2zz2, FIfa man be diſſeiſedof the whole Office, he thall have an Aſſiſe De officio 
MAbs SAM. cum pertinen” ; and albeit the Statute ipeaketh, De officiis, and if he be diſſeiſed 
3E.3. Aſ.175- of parcel of the pzofits, he may have an Aſſiſe of that parcel ; but therein alſo 
AT E- are diverſities, as you may reade in Jchu Webs caſe, 

x Aﬀp.r3.ibs, © Breve de libero tenemento.)] go as now by this Ac, in all the 
fol.61. Jebu Webs caſes aboveſaid concerning p2ofits aprender, the Aiſe of Noyel diffeifin ſhall be 
Caſe. De libero tenemento, 


C Et ficut prius jacuit, & locum habuit in communia 
paſturz, ira de cztero in communia turbariz, piſcariz, & 


Bra&li.e.fo.23r. aliis communibus hiis {1milibus.J] gra@on, who weote betoze the 


23 H.3. A.438. making of this Ad, ſaith, Quod locum haber Afﬀiſa de qualibet communia perti- 

b. «- 4 tinen' ad liberumtenementum, ſal, communia paſturz, turbariz, &c. And in the 

Grarz x04. —Teign of H.;z. which was befoze the making of this Ac, an ACiſe vid lie ofa 
Common of Piſcarie ; and theſe opinions had great p:obability of reaſon : yet 
becauſe (as hath ben ſaid) there was-no Writ in the Kegiſfter in thoſe caſes, 
therefoze befoze this Act no Writ did lie by the general opinion of the Jud 
ges ; but now this Act hath cleared the queſtion, 


T In caſu etiam quando quis tenet tenementum ad ter- 


minum annorum, vel in cuftodiam, & alienat in feodo.} 

4 Ez. All.790. This bzanch is an affirmance of the Common Law, fo2 the Fre-hold being in 
19 E-2.ibic.400. the jeffoz, 02 in the heir, the livery being made by the Leſſee foz years, oz Gar- 
3 E-4.1- 15H. 7.4. dian, doth wozk a difſeifin, becauſe by his tozcions livery he difſeiſeth the os 
02 
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\o2 02 heir, fo2 the which they may have an Aliſe of Novel diffeifin at the Com- 


mon Law, and both the Feoffo2 foz making, and the Feoffee fo2 taking a to2cr- 
ons livery were both DiCeiſozs : and ſo it is if Tenant at will, oz Tenant af 
ſufferance make a Leaſe foz years, and the Leſſee enter, this 1s a Diffeifin to 
the Leſſo2 at the Common Law. 

This Act ſpeaketh firſf ofa Tenant fo2 years, and yet a Zenant by Elegic, 
Statute Perchant, o2 the Dtaple are within this Law : and ſo if 1s of a Le- 
nant at will, o2 a Tenant at ſufferance,fo2 all theſe have a poſſeſton,but other- 
wiſe it is of a Bailiff, foz he hath no poſſefſion at all. | 

2+ Df Gardian, which extendeth not onely to Gardian in Chivalry, but to 
Gardian in @ocage, & pur cauſe de nurture, = 

3. * Df an alienation in fee, and yet an alienation in tail, oz fo2 life is-with- 
in this Act, becauſe they are within the ſame miſchief. | 

4+ t Jf Tenant foz years, 02 a Gardian make a leaſe fo2 life, the remainder 
fo2 life, the remainder in fee, and Tenant fo2 life enter, he is a Dileiſoz, be- 
cauſe he taketh the firſt livery ; and ſo it is of him in the remainder fo2 life, oz 
in fee, if he enter. 


q Fiat remedium per breve de ingreſſu.] yere it is objeced, 
that if Tam feoffator, quam fcoffatus be Dilleiſozs by the Common Law, and ſo 
declared by this Statute : 

1+ Yow the leſſo2 o2 heir can have a Writ of Entry, and ſuppoſe the Entry 
by the lefſce oz Gardlan ? 

2+ Whether the lecfſo2 o2 the heir may not have an election, either fo have 
his Alſiſe, oz his Writ of Entry ? | 

@9 the firſt it is anſwered, that albett it be a Difſeifn, having regard fo the 
leſſo2 o2 heir, fo2 the benefit of the Aſſiſe ; yet between the leſſee o2 Gardian, 
and the Feoffee, it is a Feoffment, whereunto a Warranty may be annered, 
and a Uoucher had of them to recover in value (as in another place hath ben 
ſaid) ſo as the leſſoz o2 the heir may havea Writ of Entry in the Per againff 
the aliene, and paincipally, becanſe if 1s affirmed by this Ac, 

To the ſecond, this Act hath p2eſcribed a fozm and o2zder concerning aliena- 
tions after the Ac. viz. that living either the Feoffo2 o2 Feoffe, an Aſſiſe 


hould lie ; and therefoze living either of them, a Writ of Entvey doth not lie: 25 H-3- Bre. 878; 


but fo2 altenations befoze this Act, a Writ of Entry might have ben bzought 
ſince this Ac. Q 


CT Etquamvis ſuperius fiat mentio, &c.] This is but avur;- 
dans cautela, and yet pzudently added ad majorem rei ſecuritatem, 


7 Er licet dubitaverint quidam utrum in caſu quo quis 


paſcat alterius ſeperale, CCe} This Afſiſe was in this caſe maintain- 
able by the Common Law. 

Theſe wozds are to be intended, when one claimeth Common in the ſeveral 
land of another, and puts in his caftel to uſe the ſame ; the owner of the ſoil 
hath two wates to help himſelf, either to waive the poſſeſſion, and then to bzing 
his Aſſiſe as one out of poſſeſſion, as in the common caſe of a Diſſeifin, and then 
he thall have Judgement forecover the land and damages ; oz elſe he may keep 
his poſſeſſion, and bzing his general Writ of Aſſiſe of Noy-1 diſſeifin : and if 
the Tenant plead fo the Aſſiſe, that the Plaintiff was Tenant of the land the 
day of the Writ purchaſed, and vet is ; the Plaintiff may maintain his Writ. 
and ſay, that the land was, and1s his ſeveral, and the Defendant didf&d his 
ſeveral with hts cattel, and accozding to this bzanch of this Act he p2ayeth the 
Aſliſe ; andin this caſe if it be found fo2 the Plaintiff,he ſhall have Judgement 
fo hold the land as his ſeveral, and damages. 

Note 
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Note that in this caſe he is not diſſeiſed of the land, but of the ſeveralty of 
is land. 
: And this feeding is to be underftod, when one claimeth a Common appen- 
dant,appurfenant,oz in groſle, and fo2 the uſe of the ſame doth put in his cattel, 
this clatm, and putting in of his caftel is a Diſſeifin of the ſeveralty of the land, 
and ſhall have Judgement, as is afozeſaid, accozdingly : but if the cattel come 
in by way of eſcape, this 1s a Treſpaſſe, and no Diſlcifin of the ſeveralty within 
this Statute. 
| 1By the Common Law a man that is in ſeiſin of his land may have an 
Bpraclie. fo.217. Alliſe, foz that he is difſeiſed of the quiet injoying of his land; as when the 
Hera lib.q.cap.1- L02d, 02 any other that hath a Rent, and oftentimes diffraineth foz the Kent, 
27 Al. p.51- where none is behind, the Tenant ſhall have an Aſſiſe cf Novel difleifin of the 
_ a4 . land, foz that, by reaſon of the frequency of diffreſſes, he 1s diſſeiſed of the quiet 
Bra@li. . = ;, injoying of his land, and cannof make his advantage thereof, and frequentia 
TOI ne, mutat tranſgreſſionem in diſſeifinam, 
Mirror ca.2. $15. And the Mirror ſaith, that diſturbance of one that is in peaceable poſſeſſion, 
Brit, fol,z08. in the caſes doth amount fo a Diſſeifin : as if the Lo2d that 1s in quiet poſſeſ; 
fion of his Renf cometh to diſtrain, and ts by the Tenant diſturbed, ſo as he 
cannot take a diftreſſe, this diſfturbance ts a difſeifin of the Rent. 
2+ When the Lozd hath faken a Diftreſſe, and the Tenant pay nof his 
Rent, but diſturb him by unjulk ſuit of a Replevy. 
3+ When any diftrain ſo outragiouſly (that ts,ſo often) as the ferre-Tenant 
cannot plough, oz duly nſe his ground, 


13Aﬀp1.26A8, © Caveant de cxtero illi qui nominati ſunt diſleiſito- 


4 / whe." "74 res, &c.] a Feme covert and an Infant are not within this Statute to 


51,52. Bro. co- have cozpozal puniſhment by impziſonment by their plea, by touching of a Re- 

_— _—_ 62d, and failing of it. 

—_ = %113* . This Ac doth nof extend fo an Aſſiſe of Mordanc', 

M #1 Co D& anctable Recozd ſon after the making of this Ac, upon this bzanch of 

ram RegeRot. this Ad, Mich.18 E.1, Coram Rege Rot. 3 5, North. 

35. North. Jn a Fo2medon, o2 any other real Action, if the Zenant plead a Recozd, and 

r3R-2-Record32- fail thereof at the day,the Demandant ſhall not have ſeiſin of the land, but only 
a Petit cape ; foz this Statute ertendeth onely to the Afiſe of Novel diffeifin : 
and in caſe of the Alſiſe, if the Tenant befoze this Statute had pleaded a Re- 
— = failed thereof, yet the Aſſiſe ſhould have been taken, as appeareth by 

is Ad. 

x. Part ofthe In= PYere if is to be obſerved, that every man ſhall plead that, which is apt and 

_ rowy be pertinent to his caſe; and therefoze a Dileiſoz that is not Zenant of the land 

Lib.7. fol.26. ſhall nof plead any thing that concerns the tenancy of the land, as a releaſe of 
all Actions reals, but ſhall plead a releaſe of Aatons perſonals, oz any other 
plea that doth ercuſe himſelf of damages. 


T Et <1 illa exceptio proponatur per balivum, non my 


: APLr.2A8 Pter hoc differatur captio Aſhiſ, nec judicium, ſuper reſtitu- 


Pla 8E.31% +: : t | | 
yrow 5$-+.x3, CLONE tENeEment1,&c. ] Jn an Alſiſe, as by this bzanch it appeareth, the . 


16. 9Af4.25Af, Bailiff cannot plead any matter of Recozd, either in barre o2 to the Writ ; 

26.8 11.6.9. fo2 the Bailiff cannot plead any matter, o2 any plea out of the point of the AC 

ps 1—hagry = ſiſe, no any thing that is not triable by the Aſſiſe, no any plea which he can- 

= al 7* not conclude, Er fi croye ne foit nul tort, nul difſeiſin. Yereby it appeareth what 
11H.7.11.6.N.B, treaſure may be foundin the Pines of theſe ancient Statutes. 

182, 2, Andif therefoze the 1Bailiff do plead any matter of Recozd, yet the Juffices 
ſhall p2oceed, 4c. and give Judgement ; but then the Defendant named 
in the Aliſe may come unto the Juffices, and verifle that there was ſuch 
a matter of Recozd, #c. and he ſhall have a Certificate of Aſſiſe by fozce of 
this Ac, i 

nd . 


ng 


Cap-25. Weſtm. ſecond. 4.15 

And the Writ that is given in this caſe is after judgment,but the certificate Brat.l.4. £l.289; 
of Aſſiſe that was aft the Common Law was after verdict ; and befoze o2 after = 293. Britton 
judgement when the verdict was not well examined by the Julfices,zc. the Ju- Wo 39.43AE IF. 
ſices of office might eramine if, whereof we nd not to treat any further in ge, ,39% I 
this place, fo2 that this Statute doth not extend to that kind of certificate ; only :211.4.5. if $.5. 
J may note two things, x. That when the Recognitozs of the Aſſiſe give a F+N-B.:80,1 Hh 
full general verdid, there lieth no cerfificate at the Common Law. 2, That ey nr wigs, : 
if any of the Kecognitozs of the Aſſiſe that gave the verdic died, the certificate p,425--<oram 
failed at the Common Law, fo2 it was fo ſupply the defec of their fozmer ver- $u# $5.2 hex Fn 
dic : ©& hereafter moze of this matter in this Chapfer. 12 H.4.9. 

Note the wozds of the Aſſiſe are Actachias cum, yel balivum ſuum, &c, And 
the 3Bailiff plead in his own name ; I. de C. cranquam baliyus A. de B, dicit : and 


not A. de B, per baliyum ſuum, - 


4 Fodem modo f1 defendens, contra quem tranfivit allt- regia. juaic rx, 
I2, 


fa, in ſua abſentia oſtendat chartas, vel quier clam”, &c.] ;;y,.,.mz, 
This bzanch doth not onely ertend foan Aſſiſe of Noyel difſcifin, but fo the 1833.ef. & 196.c. 
Aſſiſe of Darrein preſentment, Juris utrum, and Alſiſe of Mordaunc*, and ſome. 3 zAll.p.i.zH.s.5 
have thought to an atfaint alſo : So as the Tenant ſhall not onely have a 

Certificate of an Aſſiſe by the fozmer bzanch upon matter of Recozd, but 

alſo by this bzanch upon Deeds and Nutet claims, and the reaſon thereof is, 3; H.6. 20; 

fo2 that the 1Bathiff could not plead the.ſame. 

And it is to be obſerved, that after the 1Baily hath pleaded to the Aſſiſe, the :rH.7.:5. x; An 
Tenanf may come befoze the Aſſiſe taken, though it be after the Aiſe awar- p.3z-1:E.3.AM 85. 
ded, and plead any Deed, Nuiet-claim, o2 other matter of Certificate , and ** 46.508. 3.20 
ſhall not be d2iven after the Aſſiſe taken,xc. to ſue his Certificate upon this 
Ac to trouble the Tenant and the Recognitozs of the Aſiſe, Quia fruſtra fic per 
pluraz quod fieri poteſt per pauciora, 


q VYenire facias jurat' ejuidem Aſsiſz : Et fi per veredi- 1 4.10.7H.4; 
n 45+ 33 « Is 

um juratorum, GCC. | Upon this bzanch it hath ben conceived, that FN. 183.c, 

albeit that ſome of the fozmer Recognitozs be dead, that it ſhall be tried by the 
* fozmer and by others; fo2 though this Act doth ozdain that aVenire facias ſhall be 
awarded fo the Jurozs of the ſame Aſſiſe, yet the ſubſequent wozds be, Er fi per 
xereditum juratorum, and ſaith not prxzdiftorum ; [0 as upon this Ac an additzon 
may be made. | 
| _ Jnan Aſſiſe the Plaintiff made fitle fo ten Barks rent by ſpectalty of the ;.anp.c. 1455. 

grant of the Tenant, and the Aſſiſe was taken by default, and after the Ze receir x 34. Br. 
| nant upon ſhewing of a Deed of defeaſance of the ſame rent ypon certain con- ce*tificar Daſſ.rz, 
ditions to be perfozmed on the Plaintiffs part, o2 otherwiſe the rent to ceaſe, be _ _ 
which he averred to be bzoken, which Deedof defeaſance did-bear date in a fo- pea Sams 
rein County, viz, in London, whereupon a Certificate upon this Statute was de Atholes Cale. 
Þ2aved befoze the Juices of AMfiſe, who adjourned the ſame in Bank fo be re- 
ſolved, whether a Certificate didlie upon this fozein defeaſance ; where it was 
awarded that the Certificate was matntainable, and that the De&d of defeaſance 
being dented ſhould be triedin London, Where if was found fo2z the Tenant, 
whereupon the Certificate was remanded fo be faken in the County where 
= Aliſe was bzought ; Dut of this Recozd thee things are to be ob- 
erved ; | 

I, That a certificate doth lie upon a defeaſance bearing date in a fo2cin 
County (as well as upon a Charter o2 acquitance) which was fried by 
4 of that fozein County, and by none of the Recognitozs of the 

iſe, 

2+ That a Cerfificafe lieth by this Ac upon a recovery by default, as well 

as where the Zenant pleadeth by Baily to the Aſiſe, has 
3. Tha 
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26 Aſſp.5.12H.4. 
20.F,N.B.182.c, 


"W.1.c.26.42 E.3. 


5. & E:4-IC. 
21 H.7.17. 
Stamtf. 1-1. Cor. 


49.% _ 
un, 


26 Aſi, p.47. 


Merton cap. 3+ 


Maflb, cap.8, 


Weſtm. ſecond. — Cap.26. 


3+ That the Certificate mult be ſued and adjudged in the County where the 
Alliſe was ſued. 


«| Nec capiat Vic' de cztero boyem a diſleiſito, ſed a 


diſſeiſitore tantum. ] This Dre which the Sheriff twok was not any 
reward fo2 doing of his office, (pro officio ſuo exequendo) foz that was p2ohibited 
by the Statute of W. 1. cap, 26. but this was a duty due by ancient cuffoine 
after the cauſe ended. bs, 

3zut where it was due onely from the diſſeiſo2, the Sheriff befoze this gc 
did alſo incroach the like upon the diſſeiſee, which 1s reſtrained by this Act,and 
to be taken onely of the w2ong docr, and neither of the diſſetſee, noz of the Te; 
nant that is no dilſetſo2. : 


| Ex 1 plures ſint diſſeifitores in uno breve nominar” 


nihilominus de uno bove {it contentus.] This bzanch is in 
affirmance of the Law, fo2 ſ&ing they are joyned in one Wrif, they are as 


to this purpoſe but as one difſeiſoz, and therefoze but cone Dre ts due unto the 
Sheriff. 


A man that-is indicted and arraigned fo2 fwo felonies, ſhall pay but fo2 one 


dcliverance onely, fo2 though the felonies be ſeveral, yet the perſon that is de- 
livered is but one, 


« Nec exigat bovem, niſi de precio 5. s. vel precium.) 
Verein the makers of this Law did adde this b2zanch very p2ovidently, fo 
there is nothing moze incertain then p2ices of things which oftentimes 
riſe and fall, and ſpecially of vicuals, and therefo2e here having ſet down the 
pzice of the Dre, they adde, if that ſhould not be the: juſt pzice of the 
Dre, which they fozeſaw might not continue long, then the ſheriff ſhonld 
have $0 $. 


CO RE YE” SIG WET FO 


C4 P;-XXFL 


N brevibus de redifleifina adjudicentur de cxtero damna 

in duplo : & int rediſſeifitores de cxtero irreplegiabiles 
per commune breye, Et ficut in ftatuto de Merton provi- 
ſum fuir illud breve de his qui difſeifir fuerint, poſtquam 
recuperaverint per aſsiſam Novz difleiſine, mortis anteceſ- 
ſoris, aur per alias juratas ulterius de cxtero habeart illud 
breve locum inillis qui recuperaverint per defaltam, reddi- 


tionem, aut alio modo ſine recognitione aſciſarum vel ju- 
ratarum. 


Wy the Sfatufe of Merton both the Writ of Rediſſcifin, and of the Poſt diſ- 
ſeifin were given. | 


This Statute is an Act additional in thze ſeveral points : 
:. Where the Statute of Merton gave but ſingle damages,this Ac doth give 


double damages both in the Redifſeifin and Poſt diſſeifin, bnt the Jury is to give 
the fingle, and the Court ts to double them. 


2, Where not withfkanving the Statute of Merton and of Marlebridge, cap.s, 
he might be replevied by the common-Wrif, yet by this Ac he cannot ſo be. 
3, Where 


Cap.27s Weſtm. ſecond: 

3- Where the Statute of Merton extended onely to Rediſſeiſins upon reco; 
veries in Alſiſe of Novel diffcifin by verdic of the Kecognitozs, and to Poſt diſ- 
eifins upon recoveries by verdict onely ; this Act doth extend to recoveries by 
tefault, reddition, aur allo modo, as upon demurrer, ec. ſo as hereby the Rediſ- 
cifin, and Poſt difſeifin doe lite in many moze caſes then they lay befoze. 

' Sg befoze in the Trpoſition of the Statute of Merton and Marlebridee, | 

Jf an Aſſiſe be b2ought-againft A, and, and A, is found the difeiſoz, and B. 
the Tenant, and the Plaintiff recovereth, and B. the Tenant viſeiſeth the 
Plaintiff again, the Plainftff ſhall have noRedifleifin, but a Poſt difſeifin, be- 
cauſe a Rediſſcifin Lieth not but againff him that was party to the fozmer Dil; 
ſeiſin. j 


USCIS: 


CHAP. AXAXFIL 


Oſtquam aliquis poſuerit ſe in inquiſitionem aliquam 

ad proximum diem, allocetur ei yy en : ſed ad alios 

dies ſequentes per efſonium non differatur captio inquiſiti- 

onis, ſive prius habuir eſſon', ſive non. Nec admitrar' efſon' 

poſt diem datum prece partium, in caſu in quo partes con- 
ſentiunt venire ſine eflonio. 

The #fatute of Marlebridge did p2ovide, Quod poſtquam aliquis poſuerit ſein 


inquifitionem aliquam, &c, non habebit niſi unicum efſonium, &c. By which Dtas 
tute it was not certainly limifed when he ſhould have that one eſſoin, and 


47 


Marleb, cap.13? 


thereof enſued a great miſchief, foz the Defendant would not be effoined buf 9 H.5 : 2; 
at the Habeas corpus, and then the Jurozs ſhould loſe their iTues,and the inqueſt Weſtm.x.cap.45, 


ſhould not be taken, to the great veration and loſſe of the Jurozs: 

And therefoze this Dtatute chiefly foz the eaſe of the Jurozs p2ovideth, that 
the Defendant ſhould have but one eſſoin, and thaf eſoin muſt be at the nert 
day, and that ts at the Venire facias, and if he negled that nert time, he ſhall ne- 
ber have it after. | 


This Act is to be infendedonely of a plea perſonal, andofa common eſſoin, 7--3-<fſoin 81,83; 


and not of an eſſoin de ſervice le Roy, foz thaf he may caſt when he will. Se& 

the Expoſition upon the Statute of Marlebridge cap. 3. 

 Andalbeit the wozds of this Act are neneral 

in caſes where an eſſoin doth lie, Which is implied by thts wozd allocerur, and 

therefoze if the Defendant come in by Exigent, oz Cepi corpus, and joyn iſſue ad 

| proximum diem, he cannot be eſſoined, fo2 that he either remaineth in Ward, oz 
this | by Painpaiſe,and therefoze befoze this Statute could not be eſſoined; and 

this is a bzanch of reſtraint, and not of enlargement, 


T Nec admittatur efſonium poſt diem datum prece par- 


um. ] And the reaſon is, foz that ſ@ing this day is given by the pzayer and 
agrement of the parties without any eſfoin, this Statute doth enad, that poſi 
dem datum prece partiwm, no effoin ſhall be admitted, 


Cap 


Dier x5EL 324. b; 


, vet it mult be underitod onely 35 H.6.53; 
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W.1. cap.41. 


Mag.C hart. c,26. 
W.r. cap.11, 
Gloc' cap.9. 


IWVeſtm. ſecond. Cap.28. 
CAP. XXV/IIL. 
us per ſtatutum Weſtm.. ſtatuatur quod poſtquam 


tenentes ſemel comparaverint in Curia, non allocetur 
eis eſſonium in brevibus Aſſiſarum : codem'modo de cate. 


ro obſeryetur de petentibus. 


T In brevibus Afſiſarum.] This a ertendeth not to Aires 
of Novel difſcifin no maze then the ſaid Statute of W.r. here recited doth ; &g 
befoze the Expoſition of the Statute of W. 1. and the rather foz that this gg 
ſaith de petentibus, and the Plaintiff in an Aſi/e of Novel diſſeifin ts called que. 
rens and not perens, but this Act extendeth to Mordaunc”, Juris utrum, and At- 
faints, and doth remedy the miſchief of the Demandants lade, which was qmit: 
tedin the Statute of W.z. And note that a Writ of Attaint is here compye- 
hended under this wozd Afſiſa, becauſe it hath the quality of an Alſiſe, yiz, tg 
have a Jury returned the firſt day, and ſo in equal miſchief, 


T Eodem modo.] his is an Acof reference, that in all caſes 
where the Ac of W.x. doth fake away the common efloin from the Zenant af, 
ter appearance, there this Ac doth take it from the Demandant after appea- 
rance. S& moze of this matter in the Expoſition upon the ſaid Ac of W.;. 


—_— —— 


— 


CAP. XXIX 


Reve de tranſgreflione ad audiendum & terminandum 
de cxtero non concedatur coram aliquibus Juſticiariis, 


B 


Exceptis Juſticiariis de utroque banco, & Juſticiariis itine- 


rantibus, niſi pro enormi tranſgreſſione, ubi neceſle eſt ap- 
ponerc feſtinum remedium. Er dominus Rex de gratia ſua 
ſpeciali hoc duxit concedendum, Nec etiam de cxtero con- 
cedatur breye ad audiend” & teminand* appella coram 
Juftic aſſign*, niſi in ſpeciali caſu, & certa cauſa, cum do- 
minus Rex hoc praceperit. Sed ne hujuſmodi appellati, vel 
indi&ati diu derineantur in priſona, habeant brevede Odio 
& Artia, ficut in Magna Charta, & aliis Rtatutis di- 
cum eſt. | 


T Breve de tr anſgr eflione.] Albeit the Statute mentioncth only 
a Writ, becauſe commiſſions were in thoſe daies meſt commonly granted by 
Writ, as the commiſſion to Juſtices in Eyze, Juſtices of Oicr and Terminer, 
of Gaol Delivery, ec. yet this Ac doth not onely ertend fo authozity granted 
by Writ, but by commiſſion alſo. 


Tran 


Cap.29 Weſt. ſecond: 
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Tranſareſſion here is taken in'a large ſenſe, fo2 any outrage 02 miſde- 


meanour: ; : = 
Commiſſions of Oier and Terminer are of thze ſozts : 


Dne general at the ſuit of the King, as to hear and determine all manner of 2 E.;. cap.s. 


Creaſons, Felonies, Riots, Routs, Treſpalſes, exc, 

Another particular at the ſuit of the party, and that in two ſ6zts : Dne na- 
ming particularly the party grieved, as Rex dileRis & fidelibus ſuis A. B, & C. 
falutewm, Ex gravi querela D, accepimus quod E.F, & G, & alii malefaores, & 

acis noſtrz perturbatores in ipſum D, apud N. vi & arinis inſultum fecerunt, &c, 
And the other is moze general, and of this fozm, Rex dilectis, &c, Ex clamo- 
ſis querimoniis diverſorum hominum de Con? N, ad noſtrum ſzpius peryenit audi- 
tum, qued A. Epiſcopus Winton*, &c. plures & diyerſas opprefſiones, &c. 

The third is as well at the ſuif of the King,as of the party, all in one Writ 
02 Commiſſion, as hereafter in this Chapter ſhall be fouched. 

The miſchief befoze the making of this Ac was; that CommiTioners of 
Oier and Terminer,8&c, were p2ocured, and named by the parties whom the 
matter concerned; ſo as the Commiſſioners were neither indifferent, no2 of 
ſufficient knowledge and learning. And the miſchief was the greater, fo2 that 
when a man ſued out a Commiſſton of Oter and Terminer af the ſuit of the 
party againft divers perſons foz taking of his gods, and fo2 eſloigning the 
ſame, fo the end to waffe and convert the ſame fo their own uſes; the parfy 
that ſned the Oicr and Terminer ſhould have a Writ to the Sheriff, rehearſing 
this matter,and command him to arreſt the gods, and fo pat them in ſafeguard 
until it be otherwiſe p2ovided o2 adjudged by the Juffices of Oter and Termi- 
ner, &c, and if upon this ſit it were found fo2 the Plaintiff, the Juffices of 
Oier and Terminer might reſtoze the party to his gods, oz give damages to him 
fo: them ; wherein it doth vary from an Action of Treſpaſſe ſned befoze Jufti- 
tes of the one 2Bench oz the other ; and where the party in particular is fo be 
reſtozed fo his gods, o2 to recover damages, the ſuit is pzoperly by Wrif, ac- 


29 Eq2 37. 


Regilt,1 26,127; 
F.N.B. 112, f. 


F.N.B, 113. f 


co2ding to the wo2ds of this Act (Breyede tranſgrefſione:) and by the Statute of Regiſt, 122, 


34 E.3z. the Commiſſioners o2 Jufkiges named in the Writ are fo be named by 
the Courf, and not by the party. h CP 

The ancient fozm of Commiſſions of Oter and Terminer were of all Zrea- 
ſons, Felonies, xc. Grievances, Extozttons, and Deceits made fo the King 
and to his people, as well at the ſuit of the King, as of the party, xc. 
- Jf a Commiſſion of Oier and Terminer be diſcontinued. oz expired, ec. the 
Jndictments and Recozds ſhall be removed info the Kings Bench, as to their 
pzoper center. A 


T Exceptis Juſticiariis de utroque baneo.? were is remevy 
ſoz both the ſaid miſchiefs, foz the Jufkices of either Benches are pzeſumed t6 
be men of integrity, indifferency, skill, and knowledge. 

Pereof you may read in Stamford, 


© Ni pro enormi tranſgreſſione, ubi neceſle cft appo- 


nere feſtinum x emedium.)] Vere it is called, Enormis cranſereſſio, 


- the Statute of 2 E. 3, cap. 2. tf is called, Grand Leads; 92 hozrible EZreſ; 
£5. | 


34 Ec3;cap.i. 


42 AT. p.s. 


44E.3-31.E,N,B, 
243.38 H.8, 
Commiſl. Br, 


Plac, cor,55 56; 


Ficzherberr ſaith, that this Writ is to be granted when a great aſſembly, in- F.N.B. ubi ſupra, 


lurrection, oz hainous miſdemeanour, oz Treſpaſſe is committed tn any place, 

then the manner and uſe is to make ſuch a Commiſſion, to hear and determine 

ſuch misbehaviours. 
The Rexiſter termeth it, Enormis ſeu horribilis, 


Regilt. x25, a, 


And if the-Treſpaſſe be not Enormis ſeu horribilis, there liefh a Writ of Su- Regiſt.r24 b, 


prrſedeas, 02 Revocation, Quia non enormis, ſeu horribilis, 


iz Al. p,214 


ALO |  Weſim. ſecond. __ Cap.ze, 


Magna Charts, all Dom” Rex de gratia ſua ſpeciali, GCC. ] This is an Act of 
cap.8. W.1, 42. Grace, foz hereby the King ts reſtrained of his power to grant Commiſſions of 
Oier and Terminer to whom he wall at his pleaſure. 

Nota. ' The ſtyle of the Kecozd befoze Juffices v2 Commiſſioners of Oier and Ternj. 
ner, ſometimes have been, Coram Rege & concilio ſuo apud S, 8c, and ſome; 
time, Coram concilio Regis apud, &c, whereof take one Kecozd foz example, ty, 
led thus | 

Paſc.11 E.3-.;Co- oy coram concilio Regis apud Weſtmon* de termino Paſchz, Anno 
Iam Conc. regis. regni Regis E. 3.11, Nicholas Keriels Cale 1n a Commiſſion of Oter and Ter. 
MINCE, 


Brir.tol.5.22B- © Nec ctiam de cxtero concedatur.] gn Appeal doth lie ei- 
cones. ther by Writ D2iginal, oz by ill. | | Lp 
judic.76. 3 H.7. The D2:iginal Writ iſſueth out of the Chancery. 2By Bill, as in the Coun- 
cap.1, 9 He4.2. ty befoze the Sheriff and Co2oners ; alſo befoze Juſtices of Gaol-delivery, if 
13H .4.10-17E-3» the appellee be in piſon befoze them, and (as it appeareth by this A) befoze 
13-2>E.419- commiſſioners of Oicr and Terminer, befoze Juſtices of NiG prius, and by Will 
$6029 alſs befoze the Juſtices of the Kings Bench. | 
44 E-3.44. tit. It ſeemed to Firzherbert, in abzidging of the caſe of 44 E. 3. that Juſtices of 
Coron, F. 95 Peace having power by the Statute of 34 E. 3. (Which there is called, Le now! 
Statnte ) might receive an Appeal by Will, becauſe they had power to hear and 
determine Felonies ; buf that Statute doth give them power to hear and de- 
termine Felonies at the ſuit of the King, and tho Bok at large ſpeaketh onely 
of Juſtices of Gaob-delivery. 


4 Sed ne hujuſmodi appellati, vel indi&tati din detine- 
antur in priſona, habeant breve de Odio & Aria.] & beſae 
in Magna Charrta, cap. 26, & 29, Gloc, cap.g, this bzanch well explained. 


as FR < _—_——_—_@ 


" FS &  # 


7 Yn arp de cxtero duo Juſticiarii jurari, coram qui- 
bus, & non aliis capiantur Afiſz novz diſlcifine, 
mortis anteceſloris, & atrinz : & aſlocient ſibi duos, vel 
unum de diſcretioribus militibus com”, in quem venerint: 
& capiant afhiſas pradi&tas, & atrinRas, ad plus ter per an- 
num, viz, ſemel inter quindenam San&ti Joannis Baptiſtz, 
& gulam Avuguſti : & jrerum inter feftum Exalcationis ſan- 
Ax Crucis, & Octab. Santi Michaelis : & tertio inter fe- 
ſftum Epiphaniz, & feſtum Purificationis beatz Mariz. 
Er in quolibet com', ad quamlibet captionem aſciſz, ante- 
quam recedant, ſtatuant diem de reditu ſuo, ita quod omnes 
de conv ſcire poſsint corum adventum; & de termino 
in terminum adjornent raſsifas. Si per vocationem war- 
ranti, per eſlon', yel per defectum recognitorum, fi ad 
unum diem captio earum differatur, Er fi aliqua de 
, ca 
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cauſa viderint, quod utile. fir, quod aſsiſx mortis ante- 
ceſſoris per efſonium, vel vocationem warranti reſpe&tu- 
ate adjornentur in banco, liceat eis hoc facere, & tunc mit- 
tant Juſticiar' de banco recordum cum brevi originali, Et 
cum loquela pervenerit ad captionem aſsiſz, remittatur lo- 
quela cum brevi originali per Juſticiar' de banco, ad pri- 
ores Juſticiar , coram quibus capiatur aſsiſa. Sed de czre- 
ro dent Juſtic' de banco in hujuſmodi aſsifis ad minus qua- 
tuor dies per annum, coram prefar” Juſtic' aſsignatis, ut 
parcant laboribus & expenſis. Atterminenrur inquiſitio- 
nes capiendz de tranſgreſs* placitat* coram Juſticiar de 
utroque banco: niſ1 ira enormis fit _tran{greſsio , quod 
magna indigeat examinatione. Atterminentur etiam inqui- 
fitiones coram eis de aliis placitis placitatis in ucroque ban- 
co, in quibus facilis eſt examinatio, ut quum dedicitur in- 
reſſus, vel ſeiſina alicujus, vel in caſu quum de uno articulo 
f inquirend'. Sed inquifitiones de groſsis & pluribus arti- 
culis, qui magna indigeant examinatione, capiantur co- 
ram Juſtic' de bancis, niſft ambz partes petant, quod in- 
quiſitio capiatur coram aliquibus de ſocierate, cum in par- 
tes illas venerint: quod de cxtero non fiat niſi per duos 
Juſtic, vel unum, cum aliquo milite de com”, in quem 
partes conſentiunt. Necatterminentur hujuſmodi inquiſi- 
tiones coram aliquibus Juſticiariis de banco, nift ſtatuatur 
certus dies & locus in conr', in preſentia partium : & dies 
& locus inſerancur in brevi de judicio per hc verba : Pre- 
cipimus tibi quod Venire facias coram Juſticiariis noſtris 
apud Weſtmonaſt, in oa. Sandi Michaclis, niſ1 talis & ta- 
lis tali die & loco ad partes illas venerint, xijj. &. Et cum 
hujuſmodi inquiſitiones captz fuerint, retornentur in ban- 
cis, & ibi fiat judicium, & irrotulentur. Er ft omifla forma 
prxdicta aliquz inquiſttiones capiantur, pro nullis habean- 
tur : excepto quod alsiſz ultime preſentationis, & inqui- 
litiones ſuper Quare impedit atterminentur in proprio con 
coram uno Juſticiar de banco, & uno milite, ad certos 
tamen diem & locum in banco ſtatutos, ſive detendens con- 
ſentiar, five non : & ibi ſtatim reddatur judicium. Habeant 
de c#tero omnes Juſticiarii de bancis in itineribus clericos 
Irrotulantes omnia placita coram eis placitar', ficur anriqui- 
tus habere conſueverunt. Item ordinatum eſt, quod Juſti- 
clarit 
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27 E.1. Cap.4. 
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27 F.I. Cap.4- 
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14 E.z. Cap.16, 


Bro.Niſiprius 37, 
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the Poſte here- 
after in this 
Chapter. 
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ciarii ad afciſas capiend' aſsignati non compellant juratores 
dicere preciſe, 11 F diſſeifina vel non, dummodo dicere yo. 
luerint veritatem fa&ti, & petere auxilium Juſtic. Sed fi 
ſponte velint dicere, quod diſlciſina eft, vel non, admitta- 
tur corum veredictum ſub ſuo periculo. Et de cxtero non 
ponant Juſtic' in aſsiſ1s, aut juratis aliquos jurat, niſi eos 
qui ad hoc prius fuerunt ſummoniti. 


This Statute conſilteth of many b2anches, whereof we thall ſpeak in their 
o2der ; and firſt it is to be ſen what miſchiefs were befoze the making hereof, 


'the pzincipal whereof we ſhall touch. 


1. Befoze the making of the Statute of Magna Charta, Afſiſes were onely 
fo be taken in the Court of Common Pleas, which was miſchievous fo the 
Recognitozs of the Aſſiſe : it is p2ovided by Magna Charrta, that they ſhall be 
taken-in the pzoper County once every year, and that remedy was fo ſhozt, 
and therefoze they are by this Act to be faken offner. | 

2+ Another miſchief was, that the Juſffices of Aſiſe were not ſometime 
but appzentices of the Law, and a Knight aſſociate fo them which oftentimes 
were favourable. | | | 

3+ And if the Recognifozs of the Aſſiſe had nof given their verdict, the Jy, 
ſkices could nof (befoze this Act ) have adjourned the Reco2d info the Court of 
Common Pleas. | Ys ; | 

4+ Allo, if a fozein Plea had been pleadev, o2 fozein Uoucher had, they could 
not have adjourned if info the Court aboveſaid. 

5+ Wefoze the making of this Ac, all Jurozs, together with the parties, 
came up to the Kings higher Courts of Juſfice, where the cauſe depended, & 
propter tantam, & intolerabilem populi noftrt jaturam, non ſolum ad corundem jura- 


. torum exonerationem, ſed etiam ad celerem partibus in curia noſtra placitantibus 


Juſtitiam exhibendam, &c, And this is the firſt Ac that gave the Urit of 
Nifi prius, | 
6+ Alſo befoze this Act ſome Juffices did rule over the Recognitozs, to give 


a p2eciſe oz direct verdict without finding the ſpecial matfer. 
Now the remedies doe follow. 


T Aſsignentur de cxtero duo Juſtic jurati, coram qui- 


bus & non aliis,&c.] Þereby it appeareth what an honourable Dpi- 
non the Law hath of the Kings Juſfices ſwozn, that they are omni exceprione 
maJores, 

2But this bzanch hath been manifoldly altered, fo2 by the Statute of 27 E.r, 
cap.4. theſe Jnquiſitions and Recognitions were tobe taken coram aliquo Ju- 
ſtictar* eorundem, coram quibus placitum deduum fuerir, affoctato uno milite co- 
mitatus 1l[us, &c, L 

By the Statute of York, they are to be taken befoze one Juſtice of the one 
place oz the other, having alſociate to him, Un piode home de paiis, chivalicr, 
OU AauUtCcr, 

Wut by the Statute of x 4 E.z. they may be taken befoze any Juſffice of the 
one 1Bench oz the other, oz the Kings Serjant ſwozn, which is intended of 
anp Serjant at Law, fo2 that every Serjant is ſwozn. 

Andthis Act is extended to the Kings Attozney,being joyned with one of the 
Juſffices o2 Derjants ; and albeit the King make choice of ſome Serjants to be 
of his Councel and fe, yet in a general ſenſe all be called the Kings Serjants, 
becauſe they be all called by the Kings Writ. 

| o Ad 
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« Ad plus terrx per annum.) Hereby the fozmer fime given 
by Magna Charta is inlarged, 
Theſe daies are alfered by later Statutes, TE Os 
1Þy 27E. 1, it is p2ovided they ſhall be taken tempore yacationis, Vide 27 E.1.& 14E.3 
14 E.3. ubl ſupra, 


{ Quindena San&i Johannis Baptiſt.) This return amongit 


others is taken away by the Statute of 32H,8, RA 
C Gula Auguſti.) Gule of Auguſt, This is alſo mentioned in the Ag AY 


Statute of 27 E,3, &c. the Feaſt of ©. Pecer ad vincula is on this day, being the Pl. Com.316. 
firſt day of ages as it appeareth in Pl, Com. where it is ſaid, Al feaſt de S. Pe= * ; 
ter en la Gule de Auguſt. 

The reafon why 1t 1s called Gula Auguſti, you may reade in Durand, 
in his Bok De rationali diyinorum, Lib. 7, De feſto. SanRi Petri ad yin- 
cula. JET 

This I have added, nof ont of any curioſify, duf that the Reader might 
raya what he reads, which hath ben mine endeavour thzoughout all 
this wozk. 


q Statuant diem de reditu ſuo.] That is, by Þzoclamation in 
open Court. 


« De termino in terminum adjornent Aſsiſas.] we the Mag;Chart.e,ts; 


Expoſition upon the Statute of Magna Charta, Er yide lib,4, fol,4. Vernons 
Caſe, & lib, $8, fo.57, Le Countee de Ruclands caſe, 


© Per vocationem warranti. ] Fozein pleas are taken within Mag-Chart.c.r3; 
the equityof this Ac, and ſo are demurrers doubtful, and other pleas and pzo- pet go as. 
cedings, xc, as well befoze as after verdict, 15 131 = n 7 a 
Jn an Aſſiſe, the Tenant pleads a releaſe made in a fozein County, where ,- © 
upon the Recozd is adjourned into the Court of Common Pleas ; that ** *$23% 
Court may grant a Nifi prius tnto the fozein County, foz albeif in this 
Caſe the Court of Common Pleas hath by this A delegatam peteſtatem 
fo2 the frial of the releaſe, yet all incidents thereunto are therewith 


granted. 


q .P cr eflonium.)} This mult be intended of an effoin ultra mare, foz 
the common eſſoin, oz de ſeryicio Regis lieth not in this Caſe, | 


| q Remitratur loquela.) That is, the Recozd of the Aſſiſe, toge- 
ther with the oziginal Writ ſhall be remaunded to be taken, xc. in the pzo- 
per County befo2ze the fozmer Juffices, FE 

7 Atterminentur etiam inquiſitiones coram eis de aliis 
placitis, &c. in quibus eſt facilis examinatio, &c. Sed in- 
quiſitionem de groſsis & pluribus articulis quz magna 
indigeant examinatione, &c. niſi ambz: partes perant, &c.] 
Upon this Statute a Writ in the Regiſter is framed, Quod inquiſitiones Regiſt, x86; 


Ry ng ſunt examinationisz non caplantur in patria , & de ſuperſeden- 
Oz &C, 


vl In brevi de Judicio in hec verba.} Przcipimus tibi, quod 43 E.3; cap.zs, 
Venire facias coram Juſticiariis noftris apud Weltm' in ORabis San&i Michaelis, 
ul talis &talis, tali die & loco ad partes 1llas yenerint, I2,&c, 


The 


424 ' WWeiſim. ſecond. Capo, 
he judicial Writ now in uſe hath [prius] befoze [yenerit,] and thereof it ta, 
keth the name of Nifi prius. hes | 
14E 3.cap.16. Although the Sfatute of 146. 3. ſpeak not of an affaint, yet is an atfaint 
33E-3- artaint 77. Within it, foz the effect of that D2dinance ts, that tn all caſes where a Ni 
| prius is grantable, it ſhall be granted befoze Julfices of Afliſe, | 

Albeit this Act be general, yet a Nifi prius thall not be granted where the 

nib $4 reag | King is party, oz where ths matter toucheth the right of the King, with, 

23h. 5. Nil pris out a ſpecial warrant from the King, 2 the alſent of the Kings gt, 
16.F.N.B.241.3. fourney> | EE SF , 

; The Duke of Exeter being Plaintiff in Lreſpaſſe, fo2 the Duke a Ni privg 

32 H.6,9.F.N.B. was payed, and it was denied, foz that the Duke was of great power in that 

241.2. 11 E.3. Q@Tytintp; and if trial ſhould be had in the Country, inconvenience might there, 

os what upon follow; 


T Etcum hujuſmodi inquiſitiones captz fuerint, retor- 
nentur in bancis, & ibi fiat judicium, & irrotulentur, 
Perewtth agreth the Statute of York ubi ſupra, | | 

 Bythe Statute of x4 E. 3.cap.16, the Chief Juſtice of that place ſhall rg 
turn the Recozd, and ſhall return the verdict under his ſeal. 

The return of the Juftices is, Ad quem diem hic venerunt partes przd', & Jy. 
ſticiarii ad afſiſas coram quibus, &c, miſerunt hic record*in hzc verba ; And this re, 
furn is called the Poſtea, becauſe the Recoz2d beginneth thus : Poſtea die g loco 
infra contentis coram (and nameth the Juſtices of Aſſiſe) Juſticiaris ipfius dowini 
Regis ad afſiſasin Com? N, capicnd” affignat* per formam ſtatuti venerynt tam le P 
quam le Def, &c, ET 

Livre de entries IJf one of the Juſtices of Aſſiſe die befoze the return, a Certorari may be 
Raſt.:or. Hill19 awarded out of the- Court of Common Pleas to the ſurvivoz to certifie the 
DING berdic; If both the Juſtices die, the Clerk of the Aiſe may bzing it in with 
Bancd. 2 H,5.z0, Ont a Certiorari, 02; Certiorari may be awarded to the Erecutozs, oz Admini, 
fimile. Diets, ffratozs of them to certifie the Recozd. | 
Mar.163, * Watt this Ac was defective, fo2 hereby the Juſtices of NiG prius might fake 
- Srarmteof York. Herdics and inquiſitions, but they could not Reco2d non-ſuits of the Demayy 
12E.2.c.4.14E-3- dant 02 Plaintiff, o2 defaults of the Tenant oz Defendant, which was reme- 
6.16.37 E:3-23» pied by the Statute of York, 


T Et fi omiſſa forma predidta alique inquiſitiones ca- 


piantur, pro nullis habeantur.] x9; the rule of Law is, Non obſer- 
Regula, vata forma infertur adnullatio atus; but that rule is to be underſtood, De efſen- 
tiali forma, And not De accidental), 


T Excepto quod Aſciſz ultimz przſentationis, & inqui- 
ſitiones ſuper Quare impedit atterminentur in proprio 


Conr', &c. & ibi ſtatim reddatur judiciutm.] whe reaſon of 
making of this bzanch was in reſpec of the danger of laps, and therefoze in 
favour of the Patrons this clauſe was added, that the Juſtices of Nig prius have 

power fo give judgement in theſe two Actions. 
4 Mar. Dier x35,  Andalbeit the wozds of this bzanch be, Er ibi Racim reddatur judicium, yet if 
9 El. Dicer 260, the Juſfices of Nifi prius doe not give judgement, upon return of the Poſtea 
judgement may be given by the Court to which the return is made, foz by theſe 
wozds the higher Court is not reffrained; and this bzanch giving to the Ju- 
Tices ef Ni prius power to give judgement, they have thereby power included-. 
Incidenr, ly,as incident, given fo award erecution, thaf is,a Writ to the 1Biſhop,but that 
; Writ is not returnable ; but after the Recozd be returned into the Common 
Bench, if the fozmer Writ be not erecuted, that Court may grant a Writ 


Sicut 


” 
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Sicur alias, returnable into that Court, all which is wozthy of ſingular obſer- 
bation. # (pal | Re + 

And Juſtices of Niſ prins have power to inquire of incidents. 18 E.3.49,50; 
Alſo Juffices of Nifi prius may amerce Jurozs, and demand them upon a 27 E.3-23. 
pain, and alſo puniſh them foz mildemeanozs done in their pzeſence, which 
are in deſpite of the King, and thereupon make p2oces, and what lteth in aid 
and furtherance of the bulineſſe they may reco2d, likewiſe they may recozd a 
pzayer to bs received. 


| Habeant de c#tero omnes Juſticiarii de bancis in Iti- 
neribas Clericos irrotulantes omnia placita coram eis placi- 


ar, ficut antiquirus habere conſueverint.] Herebyit appeareth Pi * Eliz-r75- 
that the Juſfices of Courts did ever appoint their Clerks, ſome of which after 
by pzeſcription grew tobe Officers in their Courts ; as here it is put fo2 er- 
ample, that the Juffices of the Benches in their Circuits had Clerks that en- 
wlled all Pleas pleaded befoze them as anctently they uſed to have, that is, as 
by the Common Law. . 
Now the cauſe of the making of this bzanch, was, that the King was infoz- 
med that he might erect Dffices fo2 entring and inrolment of Recozds in his 
Courts of Juſfice, and ſpectally befoze Juffices of Aſſiſe, which this bzanch 
declareth to belong fo the Juſtices, and that they had enjoyed the ſame of anci- 
ent time, that is, by the Common Law. 
And the reaſon thereof is twofold : x. Foz that the Law doth ever appoint 
thoſe, that have the greateſf knowledge and skill, to perfozm that which ts to 
te done. 2. The Officers and Clerks are but fo enter, inrol, oz effec that 
which the Juſfices do adjudge, award, o2 o2der, the inſufficient doing whereof 
- naketh the pzoc@ding of the Juſfices erroneous, then the which nothing can 
| be moze diſhonourable and grievous fo the Juſfices, and p2ejudicial to the 
party + therefoze the Law, as here if appeareth, did app2op2tate to the Juſfi- 
ces the making of their own Clerks and Officers, and ſo to pzoced judicially 
by their own inſtruments : And that this was the Common Law, the King 
, tannot grant the Dffice of the Shire oz County Clerk; (who is fo enter all 
| judgements and pzoceedings in the County Court) foz that the making of the ; . 
Shire Clerk belongeth fo the @heriff by the Common Law, as in Miccons Caſe C owe ar 
it appeareth, Er fic de cxteris, :” 


q Juſticiarii ad aſlifas capiend' aſſigriat* non cormpellant 
| jutatores dicere praciſe 1 fit difleiſina, vel non, dummodo 
dicere yoluerint veritatem fa&ti, & petere auxilium Juſtic*, -@ ,6.,..:;; 


Sed {1 ſponte voluerint, &c.] The firlt queſtion upon this bzanch 2onmang Ca 


was, Whether in caſe of Aſſiſe, if the iſſue were joyned upon a collateral mat- o che Infticuc 
ter out of the point of the Aſſiſe, whether upon this ſpecial iNue the ury ſe. 66, "my 
might give a ſpectal verdic. : I 
. 2+ The ſecond queſtion was, Whether it did extend to all other Actions 
v male to theſe Actions wherein the Defendant oz Tenant might pleada ge- o__ _ A 
al iſſue | .40 E.3.2. 
ts L | , : ; | 41E-3.10.47E.3. 
3+ Thirdly, Whether in all Actons the Jury might give a ſpecial verdi 29: 26 E. z- ver- 
upon a ſpecial iue, upon an abſque hoc, oz otherwilſe. dit 21.9 H.7.3. 
In the end it hath been reſolved, that in all Actions real, perſonal,and mixt, 2& 255 5:32: 
and upon all iſues joyned general o2 ſpecial, the Jury might finde the ſpecial 260. x1 £1259. 
matter of fact pertinent, and tending onely to the iſue joyned, and thereupon 13 El.30. 3zH.8. 
p2ay the diſcretion of the Court foz the Law: and this the Jurozs might doe af 47- ©2992. 
the Common Law, not onely in caſes between party and party, whereof 3 E:3- Cor-284, i 


this Act putteth an example of the Aſſiſe, but alſo in Pleas of the Crown ating ogy 
Jlit at he 2 ang 
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Lib.g, fol. 1 3. 
Dowwans Calc. 


W, eſtm. /e cond. Cap.z1, 
af the kings ſuit, which is a pzoof of the Common Law, fo2 if this a ha 
made a new Law, and that other like caſes between party and party had ben 
taken by equity, yet the King had not ben bound thereby : and nofe the next 
pzecedetit clanſe of this Ac and the ſabſequent are both in affirmance atg 
of the Common Law. 


T Er de cxtero non ponant Juſtic'in aſsiſis, aut juratis 


aliquos juratores, niſi cos qui ad hoc prius fuer” ſummoniti.] 
Where this bzanth ſaifh non ponant Juſtic* in afſifis, the meaning is, that the 
Juſttces ſhall not ſuffer the Pn to put info the pannel any men which 
were neber ſummoned ; foz befoze this Ac if the Dheriff had made a pannel, 
and the Jurozs had not appeared, the Dheriff would have impannelled others 
of the ſame County who were never ſummoned, which Was a w2ong fo them 
that were ſo newly returned, and is now p2ohtbited by this Ac, wherenpan 
any ſo unduly returned niay have his Action againft the Sheriff, foz this 
Act is made foz the relief of thenrthat were ſo unduly returned, 


(WD. XXXT. 
(71 aliquis implacitar' coram wy yr Juſtic', pro- 


ponat exceptionem, & petat quod Juftic' cam allocent, 
uam fi allocare noluerint, f1 ille qui exceptionem propo- 
ſrerir ſcribat illam exceptionem, & petat, quod Juſtic 
figilum ſfuum apponant in teſtimonio, Juſticiarii appo- | 
nant figilla ſua, Er fi unus apponere noluerit, apponar alius 
de ſocietate, Er fi forte ad querimoniam de facto Ju- 
ſticiariorum venire fac' dominus Rex recordum coram eo, 
& fi illa exceptio non inveniatur in rotulo, & querens 
oltendat exceptionem ſcriptam ſub figillo Juſtic' appenſo, 
mandetur Juſticiario, quod fit ad certum diem ad cog: 
noſcendum figillum fuum, vel ad dedicendum. Er { Ju- 
ſic” figillum ſuum dedicere non poſsirt, procedatur ad judi- 
cium ſecundum illam exceptionem, prout admittend” eflet 
vel caſland”. 


At the Common Law, befoze the making of this Ac, a man might 
have had a Writ of Erro2 fo2 an Erroz in Law, either in reddicione judi- 
cll, in reddittone executionis; 02 in proceſfu, &c, and this Erroz in Law mull 
be apparent in the Kecozd, #c. Fo2 the Writ of Erro2 ſaith, Quia in 
Recordo & proceſſu, &c. error intervenit manifeſtus, &c, Dz foz Erro2 1n fat) 
by alledging matter out of the Recozd, as death of either party, #c. be- 
foze judgement : Now the miſchief befoze this Statute Was, that when 
the Demandant o2 Plaintiff, oz the Tenant o2 Defendant did offer fs 
alledge any exception, (as in thoſe daies they did ore trenus at the 
barre) pzaying the Jufkices to atlow it, and the Jultices over-ruling m_ 


Cap.31. | Weſim. ſecond: 427 
2s it was never entred of Recozd, this the party could nof alſign fo2 erroz, be- 

cauſe it neither appeared within the Recozd, noz was any erroz in fair, buf in 

2.aw, and ſo the party grieved was without remedy, foz whoſe relief this Sta- 

tute was made. 


« Cum aliquis implacitatur.] This a voth ettend as well fo £142, 41.0, & 
the Demandant 02 Plaintiff, as to the Tenant o2 Defendant in all Actions ,., a, 
real, perſonal, and mixt ; and regularly if extendeth not tfoa firanger fo the zoe.z. Conulans 
Reco2d, Which ts not to come in lien of the Tenant, xc. Fo2 example, if the 46. 
46ailiff of a Franchiſe demand Conuſans, and the Julfices over-ruls the ſame, SPLINE 
he cannof. pzay the Juſtices to inſeal a Bill, becauſe he is no party tothe Re- *7 ©5050 
co2d : but yet one that offereth to be received, and is dented, albeit he be none 
of the parties to the Urrit, yet becauſe he is pzivy 1n effate, and fo be 1n loco 
eenencis, he ſhall have the benefif of this Act ; andſo1t 1s of the Uouchee,though 
he be no party fo the Writ, becauſe he is in loco tenentis, 


CT Coram aliquibus Juſticiariis.] gibeit the letter of this 
bzanch ſcemeth to extend to the Juſfices of the Common Pleas only, by reaſon 
of theſe wozds, Ec 6 forte ad quertmontam de faCto Juſtic' Venire fac* Dominus Rex 
recordum coram eo, (Which 1s by Writ of Errour into the Kings Bench) yet 
that is put but fo2 an example, and this Ac ertenveth not onely to all other 
Courts of Recozd (foz upon Judgements given in them a Writ of Crrour licth 
in the Kings Bench) but to the County Courf, the Yundzed, and Court ba- 
ron, foz therein the Judges were moze likcly foerre ; and albeit, of Judge- 
ments given in them a Writ of Errour licth not, but a Writ of falſe Judge- , 
ment in the Court of Common Pleas, yet the caſe being in the ſame, 02 ; 
. greater miſchief, the purview of this Statute doth extend to thoſe inferionr 1 - 
Courts. 


T7 Proponat exceptionem. This extendeth tiot onely to all Pleas 11 H.4.52,652 
dilatozy and peremptozy, #c- and (as hath been ſaid) to pzayers to be received, 2A7p.$- 26 $'> od 
Oicr of any Recozd oz Deed, and the like , but alſo to all challenges of any Ju- ;c-- Regiſt mw 
ro2s, and any material Evidence given to any Jury, which by the Court is 8: 2: £.4.2.b;* * 
ober-ruled., La ng I2.b, 

+N,B. 21.0, 

q Juſticiarii apponant ſigilla ſua.) Here is an erpzelſe com- ; 
mandment given fo the Juſfices ; and yet if one rcfuſe, and any of the other *,! 
inſeal the Will, if ſufficeth, but if they all refuſe, it is a contempt in them all; 
fo2 it lieth not in the power of the Juſffices that denied to perfozm the purview 
of this Act, to take advantage of their own w2ong, and the party grieved may Regiſt.122. 
have a Writ grounded upon this Statute to the Juſtices, commanding them 
fo put their Seals Juxca formam ſtatuti, & hoc ſub periculo quod incumbir nullate- 
anus omittatls, . 

And though no fime be appointed by this Ac, when the Juſtices ſhall put 2? 7 oY : 
their Deals, the party mult p2ay the ſame befoze Judgement ; but if they deny JF hi vP3 
if, then may they be commanded after Judgement to put their Seals, and then * 0 
the putting of their Seals after Judgement ſhall be ſufficient; 


T Er querens oftendart exceptionem ſcriptam ſub figillo.] * 
Albeit the party grieved be dead, yet his heirs o2 Erxecutozs, ec. accozding fo 
the caſe, ſhall have a Writ of Errour upon this Bill of Exception. | : 

In this caſe the Plaintiff can alledge no diminution, fo2 he muſt hold him: 72 4.4. ubi ſuper. 

ſelf to the-matter in the 1Bill ſealed ; and if it be not there, it was his folly 

T Mandetur Jufticiario quod fit ad certum diem. 
Alveit ſome have holden, that the Juſfices _ bzing in the Bill under their 1: H.4.5226;- 

it 2 al, 
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Seal, andacknowledge if, yet the ſarer way is fo follow the o2der pzeſcribey 
is Ac. | Es 
w_ the Juſfice die, yet ſhall there a Scire facias goe againlf his Erecutoz 02 
Adminiftratoz; foz the death of the Judge, Which is the ac of G © zp, 
cannot pzejudice the party, noz make the purview of this @tatute to be of no 
fozce. 

| As if a man be outlawed, and at the time of his Dutlawzy he was beyond the 
x. Part ofthe In= Syeqg in war in the Kings ſervice, and bzings a Writ of Errour fo reverſe hig 
ſtirures, le.102+ cDYtlawzy,and obtains a Certificate of the Barſhal of the Kings hoſt under hig 
Seal (as he ought to do.) In this caſe notwithſfanving the Barthil die, yet may 
he aſſign the ſame foz Errour, and upon ſhewing of the Certificate have a Scire 

fac fo theErecuto2s o2 Adminiftratozs of the Parſhal. 


C Ec fi Juſfticiarius figillum ſuum dedicere non poſlir, 


pr ocedatur,8&c.)] Dn the other five;if the Judge deny his Deal, then may 
the Plaintiff in the Writ of Erroz2 take iſſue thereupon, and p2ove it by wit, 
neſſes ; foz it lieth not in the Judge in this caſe to fruſtrate this excellent Law 
 madefo2 advancement of Juſfice and right. 
Book of Entries, Fg the ozder of p2oceding, herein accozding to this Act, ſ& the 15k of 


Raſt.275,323» : 
Vet, N, B. 54. Entries. 


ceD. XXX 
4A. 11. \ 7 viri religioſt, & aliz perſonz Eccleliaſtice impla- 


citent aliquem, 6 implacitatus fecerit defalram, ob 
Statut. de Religi- : 


of, Hnno7 Ev. QUAN tenement” amittere debeat : quia Juſticiar” hucuſque 


4, tenuerunt, quod fi implacitar fecerit defalram per collufo- 

nem, ut cum petens occaſione ſtatuti per titulum doni, vel 

(0/7? | alterius alienationis, ſeiſinam de tenement” conſequi non 
ATED go” poſler, per illam defaltam conſequeretur, 6 fic fieret fraus 
W3: \o *749: ſtatuto : Ordinar' cft per dominum regem, & conceſſum 
in hoc caſu, quod poſtquam defalta facta fuerir, inquiracur 
per patriam, utrum petens habeart jus in ſua petitione, vel 
non. Ec fi compertum fuerit, quod petens jus habuerit, pro- 
cedatur ad judicium pro petente, & recuperet ſeiſinam ſuam. 
Ec {1 jus non habuerit, incurratur tenement” proximo do- 
mino feodi, {1 illud perat infra annum a tempore inquiſi- 
tionis captz. Er 11 infra annum non petat, ſuperiori domi- 
no incurratur, fi petat infra dimidium annum poſt illum 
annum, Er fic habeat quilibet dominus poſt proximum 
dominum, ſpacium dimidii anni ad petendum ſuccefſive, 
quouſque perveniatur ad regem, cui ad ultimum pro defectu 
aliorum dominorum tenementum incurratur. Er ad calum- 
niandum Juratores inquiſitionis,admitrantur quicunque ca- 


pitales domini feodorum, & fimiliter pro Rege qui calum- 
niare 


pag 
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niare voluerint. Er remanear terra, poſtquam judicium da- 

cum fuerit +a manu domini Regis quouſque tenem' per pe- 

tentem, vel per aliquem capicalem dominum diſrationetur, 

& oneretur Vic ad reſpondend* inde ad ſcaccarium. 


Notwithſfanding the Statute of Magna Charca, and the Statnte of De Re- wagna Chart; 
ligioljs, Anno 7 Edw. 1. yet this evaſion was found out, that Religious and cap.z6. 
Eccleſiaſtical perſons did recover lands by default ; which, albeit it were by Star. de Religio- 
conſent and colluſton, yet the Juſfices did hold that theſe Religious and Eccle- © ,* x-o#Y 
fiaſtical perſons came notf to the land per titulum doni, yel alienationis, noz was IST. 
within the general wozds of the Statute of 7 Edw. x. Aut alio quoviſmodo, 
arte, vel ingenio fibi appropriare przſumat : fo2 that Recoveries being pzoſecuted 
in courſe of Law, were by Law pzeſumed to be juff and lawful, it was holden 
by the Juſtices, that they were not within the fozmer Statute ; and yet theſe 
Recoveries were done in fraudem legs, foz remedy whereof this Statute was 
made. 


© Er implacitatus.] ail acions bzought foz any lands oz tenements, , ; 4 
wherein a fre-hold, inheritance, o2 a long term is recovered, as within this «7. x 8.3.5. 
Statute, as Przcipes quod reddat, Quare impedit, Droit de gard, Eje&ione firmz, 24E.3-27. 38E.3- 
Quare ejecit infra terminum, Warrantiz Chartz, Convenuit to leviea Fine, Ere- *2227- 3E-4.12, 
cution per Elegit, Dfatute Derchant, oz Statute Staple, xc, rag _— _ 

This Act doth extend fo them that are no parties to the Writ,as to the Uou- +7. 16. z. ibid. 
<&, and Tenant by receit, and the like. 21-34E.3.ibid.46; 
And this Statute doth extend by equity when the Abbot, xc. is Tenant oz 29 8.6.38. 
Defendant, as when a Writ of Right is bzought againſt an Abbot, xc. and 
after the Piſe joyned, the Demandant maketh default, and is Nonſuit, the 5 -2- Colluſ.rg. 
colluſion ſhall be inquired,and this caſe wherein the Abbot is Tenant is with- | aan 8.6E.3, 
in the ſame miſchief, and therefoze within the equity of this Law : and Þ it is C100? = 
ifa Quare impedir be bzought againff a P2ioz of the Church of D, and the 
Plaintiff become Nonſutf, the Defendant ſhall recover the pzeſentment, and 
the colluſion ſhall be (nquired, | 


T Fecerit defaltam,] Lhis Act doth not extend onely, acco2ding to 
the leffer, to Recoveries by default, but fo all manner of Recoveries by ver- 
dic, oz otherwiſe, if they be had by colluſion, 
"If if be by default, then a Audictal Writ called a Qualc jus grounded upon Regiſt. judic. 16, 
this Statute is awarded, which Writ confiſteth upon five parts ; v7s 
I, It reciteth the Recovery. 
2+ The doubt of the fraud, Ec quia dubitatur de fraude inter eos przlocuta con- 
tra ſtaturum, | 
3- Acommandement fo the Sheriff fo return a Jury, Przcipinws tibi quod 
Venire fac* coram Juſticiar* noſtris apud Weltmonaſt* duodecim, &c. the charge of 
the Jury is ad recogn* ſuper ſacramentum ſuum hc triaz x, Quale jus idem 30x, Collufion 
abbas habuit in przdiRt* meſſuagio: 2, & Quis pradecefſorum fuic inde ſeifi- 34. 
tus ut de jure Ecclefiz ſuz przd's 3. & Quantumiillud meſfuagium yaler per 
annum, | 
- 4+ The fourth is another commandement fo the Sheriff, Et interim mefſua- 
gum illud in manum_ noſtram capias, &c, & quod de exitibus ad ſcaccarium nobis 
teſpondeas, | | 
_ 5. The Sheriff is commanded, Et Scire facias capitalibus Dominis feodi 
= mediatis, & immediatis, quod tunc fint ibi auditurt juratam illam, fi yo- 
verint, 
Which Writ JI have the moze at large rehearſed, foz that if giveth a great 
light to all the parts of this Ac- _ 
ny 
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13 E.3. Colluſion 
32. 16 E.z. ibid, 

42. 34 E.3. ibid. 
40. 20 H.6.38, 


20UH.6 38. 
Stamf, P:zrog. 
$4.b. 
38E.3.12.45 E. 
3-8. 50 E.3.22. 
14 Afſ.13.5 E.3. 
29.6 E.3-11. 

20 H.6.38. 33 H. 
6.25. 6 R.2, Col- 
lufion 40. 


33 H.6.25. 


6E.,3.11-17E+3-5- 


29 E.3.35- 6R.2. 
Colluſon 40. 
31 H.6.10. 


Kelwey 1 34- 


5 E.-3-29. 


Regiſt. Judic. 
16 3 I7. 


34 E.3. Collu- 
fion 46. 13 E.3, 
ibid. 28, 12 E«3., 
Judgement 163. 
4 E.3 8. Regiſt, 
Judic. I6,17» 


42 E.3.3. 
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And it is to be obſerved, that if the Jury finde that his p2edeceſſo2 wag 
ſetſed of it in his Demeſn as of fi in the right of his Church, befoze the ſaid 
Statute de Religiofis, Anno 7 E.1, this is a god verdict foz the Demandant with, 
ont finding of any Licenſe ; foz though there were no Licenſe, the alienation 
was god : 4But if they finde that his pzedeceſſoz was ſeiſed after the Statute, 
then they onght to finde a Licenſe, 02 otherwiſe the land belongeth to the Loy 
02 King, 

The value of the land is inquired of, becauſe the iſſues thereof are fo be by 
this Act anſwered fo the King. : « 

If there be an iſſue joyned in the Action bzought by the Abbot,the Jury ſhall 
not onely inquire of the iſſue, but of the colluſion, buf as concerning the collu- 
ſion, it is but an Jnqueft of Dffice, whereof no Attaint lieth. 

Jf a Recovery by verdic were not within the purview of this Ac, ſuch an 
iſſue of diſadvantage might be joyned, and ſo feint Evidence might be given,as 
this Statute ſhould be of little fozce. 

And if the Jury do not inquire of the colluſion, ſo as the Abbot,xc. recover 
by verdict, yet the colluſion ſhall be inquired of by a ſpectal Writ, and not by 
a Quale jus, 

Jf an Abbot bzing an Aſſiſe, and the Tenant plead a fozein Releaſe, they of 
the fozein County cannot inquire of the colluſion, buf a ſpectal Writ ſhall be 
granted. 

If the Tenant appear, and confeſſe the Action,o2 Judgement be given upon 
a Nihil dicit, 02 a departure in deſpight of the Courf, theie alſo are within this 
Statute, and the Colluſion ſhall be inquired, and ſo if a Recovery be had 
upon & demurrer in Law, that Recovery is alſo within the equity of this 
Statute. | 

In ſome caſe no Colluſſon ſhall be inquired af all, as if a perſon bzing a Jurs 
utrum, and the Jury find that the land is the right of the Church, this ſufficeth 
without inquiring of the Colluſfton. 


C Er 1 compertum fuerit quod petens jus habuerit,] 
This is either by Jury upon tril of the iſſue, oz by Quale jus, if the Tenant 
make default. 4 . 


T Procedatur ad judicium.) Hereby it appeareth that the Quale 
jus ſhould be ſued out after the default, and befoze Judgement, and ſo it is ſaid 
the uſe hath been; and if the Colluſton be found, the Lozd, ec. ſhall enter, 
though Jadgement be never given. - 

ut yet if Judgement be given upon the default, yet may the Quale jus be 
ſuedout, and ſo it appeareth by the Judictal Regiſter, and many other authozt- 
ties, but Erecution ſhall ceaſe until the Colluſion be inquired. 

Ina. Writ of Right, if Judgement final be given fo2 the Abbot, xc. the 
Colluſion ſhall be inquired ; fo2 albeit the Judgement final be given betwen 
them, yet the Lo2d by this ©tatute ſhall enter ; and ſo it is of a Recovery by 
default in a Ceflavit. 


T Er {1jus non habuerit, incurratur tenementum proxi- 


mo Domino feodi, 1 illud perat infra annum, &c.] Here be 
the cerfain times appointed when the Lo2ds mediate and immediate ſhall en- 
ter, whereof ſufficient hath ben ſaid in the erpoſition of the Statute de Reli- 
otofis, 7 E.1. 

C7 Et ad calumniandum juratores inquiſitionis, admit- 


rantur quicunque capitales Domini feodorum.} Hereupon, as 
hath been latd, the Sheriff thall warn the Lo2ds mediate and immediate to ap- 
pear, and take their challenges. 


If anyof ths XL 02ds mediate oz immediate be within age, in reſpec of theſe 
wozds, 
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 Annoi$H.r, 18 H.:: 


woz2ds, Quicunque Domini feodorum, the 'Court will adbiſe whether any thing 
ſhall be done to his p2ejudice, during his minoaity. 


« Ec ſimiliter pro Rege qui clamare voluerit.] The king 

is alwaies (in judgement of Law) pzeſent in Court, and therefoze any man | 
may challenge fo2 the King, but by the Statnte of 33E.r. they which challenge $.,.. 4: Trqui 
fo: the King muſt ſhew a canſe certain, and the truth thereof is to be Anno 33 E.1. 
tried. 

Dbſerve well what Expoſition hath been made of this Ac, and how the 
Judges extended the ſame by equity, fo2 otherwiſe the Churchmen by advice 
of their learned Councel (whereof they had the beſt) would have had ſome eva- 
ſton o2 other out of the letter of the Law. | 

Sw& the Expoſition befoze of the Statuts De Religioſis, anno 7 E.r. 


CaP. XXXITE 


Uta multi tenentes erigunt cruces in tenementis ſuis, Flealz.cp4z; 
Es . : TD: "a ib. 5. cap. 34. 
aut erigi permittunt, in prajudicium dominorum Dog. & Sud. 


ſuorum , ut tenentes per privilegium Templariorufn & Lian gk 


Hoſpitaliorum tueri ſe poſſent contra capitales dominos R*«laul. 188.3 
feodorum : Staturum eſt, quod hujuſmodi ren* capita- 

libus dominis, aut Regi incurrantur. Eodem modo 

quo ſtaruit alibi de tenementis alienatis ad manum mor- 

tuam. 


Foz the better underſtanding of this Statute, it is fo be known that 
the o2der of the Templers, otherwiſe Knights of the Temple being mon 
pzofelſed, were by Gelafius the Pope founded Anno Domini 1x 17. Which was 


Theſe were called Templani, becauſe they were fir founded in ſome of 
the Edifices adjoyning and belonging to fhe Zemple, andihad the charge and 
keping of the Lozds Depulchze, and not onely entertained Pilgrims 
that came fo ſ& the Sepulchze, #c- but in their Armour conducted Chzti- 
ſtians that had a deſire fo ſ@ the City of Jeruſalem, and other places in 
4 Land of Palcſtine, and to guard them from the Daracens and Jn- 

dels, 

Own after, viz. Anno Domini 11-20. Which was in Anno 21 H.1. the Yoſpi- 
tallers, commonly called Milites Santi Johannis Jeroſolymitani, being -pzofefled 
Friers of ®. John of Jeruſalem, under the rule of 9. Auguſtine, were foun- 
ded, Honorius then being Pope, andthey were called Hoſpiculari, Yoſpitallers, 
becauſe they had the care of hoſting and p2oviding Yoſpitals fo2 Pilgrims;ec-; 
travelling to Jeruſalem, &c. and foz their Dafe-condud againff Daracens-and 
Infidels. @heſe two o2ders, (but eſpecially the Templers ) did ſo overſpzead ' 
tzoughont Ch2iltendome, and fo excedingly increaſed in poſſeſſions, re- 
bennes, and wealth, and ſpecially in England, as you witl wonder to reade 
in appzoved Viſffozies, and withall obtained ſo great and large p2iviledges, 1t- 
berttes, and immunities foz themſelves, their Tenants and Farmers, #c- as 
9 other ozder had the like. | Fa 
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Councel of Vien- 
na, Anno Dom. 
3311.4 E-3. 
Kelwey 6 H.8. 
fol.169,170- 


Anno 17.E.2. 
Ver: May, Chart, 
fol.42.ſecond part 
5 E.3-36. 

35 H.6.46. 

32 H.8. CaP- 24+ 


Regiiſt.fol.30,21. 


| See hereafter £,43. 
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At the Conncel of Vienna holden Anno Donuni 1311. which was Anno 
4 E.2, Clemens Quintus then being Pope, the o2der of the Lemplers was by 
that Councel diſſolved thzoughout all Chziftendome, and their poſſeſſions and 
revenues here in England given to the Poſpitallers by Ac of Parliament, 
Anno I E.2» . 

| ut the Poſpitallers continued here in England fill an Ac of Parliament 
made in 32 H.$. by which A they were dilloived, ſo as albeit both theſe o2- 
ders mentioned in this Act are diſſolved, and therefoze this Ac may ſem to 
be obſolete andout of uſe, yet will we not omit the Expoſition of it foz two 
cauſes; 1+ Foz that we have hitherto omifted not one ; and 2, it may ſerve 
foz very god uſe, as hereafter ſhall appear- 


q Erigunt cruces. ] The reaſon wherefoze Croſſes were ereded,was, 
foz that the Knights of both the ſaid ozders were Cruce fignati, and becauſe that 
was the enſign of their p2ofefſſton, and foz that their Tenants cnjoyed great 
p2iviledges, to the end they might be known fo be the Tenants of the ſaid oz- 
ders, and thereby fred from many duties and ſervices which other Tenants 
were ſubje& unto, did erect Croſſes upon their houſes ; and many Tenants 
of other Lo2ds perceiving the ſtate and greatneſs of the Knights of both the 
ſaid D2ders, and withall ſeeing the great p2tviledges their Tenants enjoyed, 
did ſet up Croſſes upon their houſes, as their very Tenants uſed to doe, to the 

2ejudice of their Lozds, 


q In tenementis ſuis.] The Croſſe was ereced upon their hou- 
ſes, bat both the houſe and lands holden by one tenure were fozfeited to the 
L.o2d, and therefoze the Act ſaith, In tenementls ſus, 


T Aut erig1 permittunt.] This wozd [permit] 02 [ſuffer] hath in 
the Law two fignifications ; Firff, where he that ſuffereth it, is party, and 
then it is equivalent fo his own Ac; as if a man ſuffereth a recovery againſt 
him, and the like : the other ſignification is when a ffranger doth the Ad 
whereunto he ts not party ; as here, if a ſtranger of his own head ereceth a 
Croſſe upon the Tenants houſe,if after notice the Tenant doth ſuffer it,this is 
a permillion within this Ac; even as in Waſte in houſes, if it be done by a 
firanger, the Tenant muſt anſwer foz it, ifhe repair it not befoze the Adion 
bought; ſo 1f after notice the Tenant doth not put down the Crofſe,but doth by 
colour thereofany thing to the p2ejudice of the Lozd,he is within this Statute, 


T In prajudicium dominorum ſuorum.] #cmewhat mutt 
be done fo the p2ejudice of the Lozd, fo2 if the Tenant ereceth, oz ſuffereth fo 
be erected a Croſſe upon his houſe, this is no fozfeiture of his Tenancy; but if 
after the eredion of the Croſſe, he claimeth and putteth in ure any of the pzi- 


viledges of either of the ſaid ozders againſt the Lozd to hts p:ejudice,then is the 
Tenancy fozfeited, 


q Per privilegium Templariorum & Hoſpitaliorum.) 
The Tenants of the Knights of both theſe o2ders enjoyed great pziviledges,as 
well againlt the King, as againft the other L o2ds ; as to be fre from tenths 
and fiftens to be paid to the King, to be diſcharged of purvepance, that they 
thould not be ſued fo2 any Eccleſiaſtical cauſe befoze the D:dinary, Sed corain 
conſervatoribus privilepiorum ſuorum ; Alſo of ancient time they claimed that a 
Felon might take ſuch houſes having ſuch Croſſes foz his ſafety, as well as any 
Church, and many others : Now ifa Croſſe be ereced, and any of theſe, oz 
other p2tviledges claimed andput in ure by the Tenant, xc. then was his land 
fozfeited to the Lo2zdof whom the land in fruth was holden. 


If after the Croſſe. levied, the P2ioz of S. John of Jeruſalem had diftrained 


foz rent oz ſervice, and the Tenant had acknowledged the tenure of htm, the 


very 


GCap-34- 


Weſtm. ſecond. 


very Loz2d might enter by the purview of this Stafute, and ſo if the Tenant 
do p2ove any Will whereof he ts-made Erecufoz befoze the Conſervatoz of the 


pziviledges, the Lozd may enter, Er fic in fimilibus, 


q Eodem modo.) This is an Att of reference as well tb the Sta- 
tute Dc religioſis, Anno7E.r. as to the 32. Chapter of this Parliament of 
Wcſtin' the ſecond; and therefoze if the Ring fake benefit of this Ac, he ought 
fo grant the lands over in ſuch ſozt, as is pzeſcribed by the ſaiv Ac of 


758.1 


' Andalbeit the ſfateof the Tenancy was not hereby changed, as in the caſe of 
the Mortmaine, (Whereunto this Ac referreth) yet ſuch were the height, power, 
and greatneſſe of theſe ozders, that this Aa doth put the matter pzohibited by 


this Act in equipage, with an alienation in Mortmaine, 


 o—— 


CAP. XXXIT. 
fg eſt, que fi home raviſt feme eſpouſe, dame- 


{eſe, ou auter feme deſormes, per Ia ou el ne ſoit af- 
ſentus, ne avant, ne apres, eyt judgement de vie & de mem- 
bre. Er enſement per la ou. home raviſt fem® damie ef: 
pouſe, damaſelle, ou auter feme a force, tout ſoir que el ſoy 
aſlent apres, eyr tie] judgement come devant eſt dir, fil ſoit 
artainta le ſuirle Roy, & la eytle Roy fa ſuir. Demulieribus 
abductis cum bonis virorum ſuorum, habeat Rex ſeam 
de bonis fic aſportatis. Er f1 axor ſponte reliquerit virum 
fuum, & abierit, & moterur cum adultero ſuo, amirtat in 
perpetuum actionem perendi dotem ſuam, quz ei competere 
poſſer de ten' viri ſui, 1 ſuper hoc convincatur, niſi vir ſuus 
ſponte, & abſque cohertione Eccleſiaftica cam reconciliet, 
& ſecum cohabitare permitrat, in quo caſu reſticuarur ei 
2&tio. Qui monialem a domo ſua abducar, licer monialis 
conſerftiat, puniatur per priſonam trium annorum, & ſx- 
tisf:ciat domui A qua abducta fucrir, comperenter : ex ni- 
hilominus redimatur ad voluntatem Regis. 


q Purview eſt, que {1 home raviſt feme eſpoule, dame- 
ſelle, ou auter feme deformes, per la ou cl ne ſoir afſentus, 


nc avant, ne apres, eyt judgement de vie &.de membre.” 
This cl;uie 1s tntended of an cippeal to be bzought by the party*ravt- 
hd, fo2 1f ſhe give conſent either befoze o2 after, ſhe ſh.ill have no appeal, 
but if the cona:ented neither befoze noz after, then- ſhe ſhall have an ap- 
pcal of rape, and there is no Liw that gives a woman an appeal ef rape 


but this. 


. Herebp the ancient. Law concerning the election given to her that is ravi- 


ſhed is taken away. Vide Weſtm' 1, cap.13. 


— 
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31 E.z, Endias 


ment Zr: 


13E.z, Coron; 
122, 


See the firſt part of 
the Inftitutes, 


=_ 
Aﬀer: * os 


6R.2.c.6.58.4.6. Afterwards by the Statute of R.z. a greater puniſhment is inflicted upon the 
Lo. 5E.4.58. warty raviſhed, if ſhe after conſent to the raviſher, viz, that as well the ratiſhep 
1H.6.1.9H-7-25- 25 the raviſher ſhould be diſabled to challenge inheritance,dower,oz joynt-feoff- 


=y __— ment, xc. and that the nert of blad ſhould enter, ec. 


Cafe. And mozeover the husband of her thgf is ſo raviſhed and after gives her con- 
11 Hz. ſent, o24f ſhe have no husband, her Father, oz other next of-yer bud ſhall have 
1 H.6.1- the appeal of rape, wherein no wager of battel ſhall be allowed ; ſo as this 


Ad of R.2. gave an appeal in caſe where no appeal lay befoze, and alſo to other 
perſons, ſo as the woman that never conſented may have her appeal upon this 
Statute, and if ſhe give conſent afterwards, then the appeal of rape ts given 
by the Statute of 6 R.2. | 

. Jf a woman be ravitſhed by her nert of kin, and conſenteth fo him, and hath 
neither husband noz Father, the next-of kin to him ſhall have the appeal, foz 
he hath diſabled himſelf by the rape, whereby he becomes a Felon. 


De frangent. T Judgement de vie & de membre.} That is to ſay, he 
4 aq -'* ſhall be attaintedof felony: | ; 

9 E.4.26. 22E.4, Il the appeal being the ſuit of the party, the pardon of the King doth 
23- Broke Coron. -not diſcharge the party, as it doth upon the indinment «t the (uit of the 


203+ ]k ang» 


2$$14.6.Coro.459g. 


. 
C Etenſement per la ou home raviſt feme,&c. a force, 
tout ſoir que el aſſent apres, cit tie] judgement come eſt 


avantdit f1] {oit atreint a le ſute le Roy,&c.] Hereby it appeareth 
that the firlt clauſe is fo be intended of the ſuit of the party, this bzanch pjo- 
viding expzefly fo2 the ſuit of the King. | | 


W.1.c.13.13E-3- Br the erpolition of the x 3, Chapter of Weſtm, 1. and the firſt part of the 


oy +49 Inſtitutes, ſet, 1 90. 

irft part of tlie TY 0 . . N 

Inſtir. ſe&t.190, q De mulicribus abductis cum bonis virorum ſuorum 

7 H.3. Treipaſſ ' 1 | 

44. Temps B.x. Dabeat Rex ſeftam de bonis fic aſportatis.] gt the Common 

ibid.241. Law the hugband mighf have had an Action of Treſpaſſe, De uxore abduRa cum 
bonis vitl, | 


Lhis is alſo p:ohibited by the Statute of Weſtm, the x, cap. x 3. anda further 

puniſhment inflicted then was at the Common Law, and therefoze in the ozi- 

Regiſt. 97.2, Qttal TUrit, De uxore abduQta cum bonis yiri, it 1s concluded Contra formarn Sca- 
PT > 9. tutl in hujuſmodi caſu proviſo, meaning the ſaid Statute of Weſtm, x. foz this 
42 All. p16. Aqof Weftm. 2. extendeth onely fo the ſuif of the King : and if the UWrrit be 


Dier 256. ah 

pref fob, bought at the Common Law omitting the wozds, Contra formam Stacuci, then 

"= Fr it 16 $1 A, fecerity &c, tunc pone, &c, quod fic, &c, but if Contra formath Statuti 
be added, then the UUrit is, Si A. fecerit, &c. tunc attachies B, ita quod cum 
habeas, &c. 


 Andalbeit the wo2ds be, Habeat Rex ſeam, yet may the husband alſo have 
his Action, as ts afozeſaid. : 


7 De mulieribos.] That is toſay uxoribus, for of ancient ti 
: . of - 
to lier was, taken foz a wife. emanates 
43E-3-23-44 Al. If the wife be taken away, and after be divozced, o2 if the die, yet the huſ- 
, HIT "y I:d- hand ſhall have his Acton, De uxore abduRa cum ſe viri - fo in *his _ 
; he ſhjl not recover his wife, but damages, And he cannot have an Action foz 
_—_— her away as his ſervant, becauſe the Law gives him an Action in ano- 
cr fo2m, | 
47 E.z. Action If the wife be 1nfra annos nubiles, yiz, under the age of twelve years at the 
lur leſtar. 37. time of taking away, ſome have holden that the husband ſhill not have a Writ 
De UxXore abducta cum bonus viri, But J bold the Law 1s to the contrary, fo2 the 
15 Uxor until diſagreement, ; 


« Cum 


Cap. 34-  Weſim. ſecond. 435 


© Cum bonis virorum.] The Plaintiff mult in his count thew 438-4. 24: 

the gods in certain. _ : b 
* * Albeit the wozds of the Writ be Rapuic, yet here it is faken foz a violent 43 5-3- ubiſupr: 

taking away, and not when carnal knowledge ts had, ſo as this Action may be 

b:ought againft women as well as men, 


| ' It Vi | AM. Flera lib. $.ca.2 2; 
C Erftuxor ſponte reliquerit virum ſuum, & abierit, & mat ng 


moretur cum adultero, amitrat in perpetuum aftionem pe- Minerca.;. $ 5; 
rendi dotem ſuam,&c. niſ1 vir ſuus ſponte, & ſine coertione 
Ecclefiaſtica cam reconciliet, & ſecum cohabitare permit- 


tat, & Cc. Jn this caſe of elopement, and remaining with theadulferer, xc, RE OSNEE 
the wife could not be barredof her Dower by the Common Law;no though a : Part i th be 
Divozce were ſued and had foz the ſaid adultery, as you may read in the firſt Re2 52435, 


Cuſtumier d 
part of the Inſticuces, ſet. 36, Newioykes: 


q Si ſponte reliquerit, & abierit, & moretur cum adul- 


tero, GCC. ] Albeit the wozds of this bzanch be in the Conjundive, yet if 
the woman be faken away not ſponte, but againft her will, and after conſent; 
and remain with the adulterer without being reconciled, xc. the ſhall loſe her 
Dower ; fo2 the cauſe of the barre of her Dower is not the manner of the go- 
ing away, but the remaining with the adulferer in Avowtry without recon- 
ciliation, that 1s the bar of the Dower : ©& moze of theſe wozds (Reliquerir 
& Abierit) in this Chapter. 

If the wife goeth away with her husbands agreement and conſent with A.B, 
if after A, B. commit adultery with her, and ſhe remain with him without re- 
conciliation, ſhe ſhall be barred of her Dower by this bzanch ; whereof you ſhall 
read in an ancient Parliament Roll a rare and ſtrange caſe, which was the 
firſt Judgement that I finde given upon this bzanch, and the Judgement was 
given in Parliament ; and the caſe, which I have taken out of the Recozd it 
ſelf, was this ; ; 

Dir, William Paynel Knight, and Margaret his wife did demand the third ,; p.m. os; 
part of the Pannour of Torpul, as the Dower of the ſaid Margaret after the (ng Joh.Bapr. 
death of John de Camoys her firſt husband, that Bannour being then in the An.zo E.1.Ror.z. 
ſeiſin of the King ; The Kings Afttozney anſwered, that ſhe ought not to be 
endowed, Quia recefſit a marico ſuo in vita ſua, & vyixit ut adultera cum przdi& 

Guilielmo, & non fuir viro ſuo reconciliata ante mortem ſuam, & fic per formam 
*tatuti inde prius editi non debet inde dotart, + 13+ chis faruce 

The Demandants replied, and pleaded a Deed of the ſaid John Camoys un» of w.z, cap. 34. 
der Deal, in theſe wo2ds ; 

Omnibus Chriſti fidelibus ad quos hoc przſens ſcriptum pervenerit, ' Johannes de 
Camoys filius & hzres domini Radulphi de Camoys, ſalutem in domino, Novyeritis 
me tradidifle & dimififſe ſpontanea mea voluntare domino Guiliel, Paynel milici Mar- 
paretam de Camoys filiam & hzredem Johannis de Bateſden uxorem meam, Er eti= 6, como mira- 
am dedifſe, conceſſifle, & cidem domino Guihlielmo relaxafſe, & quietum clamaſſe þilis & inaudics, 
omnia bona, & catalla quz ipſa Margareta habet, vel de cztero habere poflit, 8& 
lam quicquid mel eſt de przd' Margarerz bonis, vel catallis cum ſuis pertinen*, Ita 
quod nec ego, nec aliquis alius nomine meo in prxdicta Margareta, bonts, & ca- 
allis ipfius Margarerz cum ſuis pertinen' de cztero exigere, teu vendicare poteri- 
mus, nec debemus imperpetuum. Volo 8 concedo, 8 per przſens ſcriptum confirmoy 
quod przdi&ta Margareta cum przdifo domino Guilielmo fit, & maneat, ex yolun- 
ate 1pfius Guilielmi, In cujus rei reſtimonium figillum meum appoſui, &c, hiis 


teltibus, | 
_ And concluded their replication thus ; Virtute cujus ſcriptr dicic, quod non 
vxity ut adultera cum predifto Guiliclmo, ſed ut uxor ejuſdem Guilielm, 


Kkk 2: Where 


43 E.3.19, 


UMI 


436 Weſtm. ſecond. Cap.34. 
ES Whereupon the Kings Attozney demurred in Law, and the Recozd ſaith, 
Et ſuper hoc procefſum eſt ad judicium, quod non debet«dotar], of 
-- 4Þy this Reco2d it appeareth, that the was barred ofher Dower by fozce ze 
this bzanch, whereof the Kings Aftozney fok advantage : and in the Recozy 
{t is further contained, that the Demandants protulerunt quaſdam allas licerag | 
Epiſcoporum de purgatione adulterii, quz recitantur in memorand*. Et quia ſy. 
per teſtimonio Epiſcoporum non ſunt judicia in curia regis factend', Iicet Iiterz Eyj. 
{coporum 10 curiam regis fuer* porret#z nifi iidem Epiſcopi ad mandatum regis 
ip regi reſcriberent. =" 
This Dt, foz the ſtrangeneſſe thereof, we have recited at large de ye;bg 
in yerbum, , © | es 
46 E.3; Bar.214. ut the husband may give Licenſe fo a man to carry his wife fo his houſe, 


4 ket =_ and this thall be a god barre in an Action bzought de multere abdudta cum bogis 
nah viri, 


CT Moretur cum adultero.] Albeit the doth not continually re, 
main in Avowtry with the adulterer, yet if ſhe be with him and commit adul/ 
tery, it is a tarrying within this Sfatute., 

Alfo if the once remain with the adulterer in Avowtry, and affer he kep, 
eth her againſt her will ; o2 if the Avowterer turn her away, yet the ſhall be 
h ſaid moraricum adultero within this Act. 
| If the wife doth elope from her htisbands houſe of habitation, and commit 
adultery tn any other the lands oz Bannours of her husband, thts without the 
fre reconciliation of the husband is within the purview of this Statute ; S& 
hereafter in this Chapter fo2 this point. 

: And there be paryz morz, and magnz, and both of them within this 
2anch, 


Niki vir ſuus ſponte, & abſque cohertione Eccleliz 


eam reconciliet, & ſecum cohabirare permittat.] Note that 
habitation is not ſufficient without reconciliation made by the husband ſponte, 
ſo as cohabitation onely in the ſame houſe with the hugband availeth her net; 
a Fortiori, though ſhe remain with the Atowtrer in any of the lands oz Þan- 
nours of her husband, yet the ſhall be barred of her Dower by this bzanch, with 
2Þ.2, Dower Out the husbands free reconciliation, albeit if hath been otherwiſe holden ; and 
135. F.N,B. 150. the reaſon that they y&lded, is becauſe it 1s no elopemenf, whereas it appear 
eth befoze that the wozds of Reliquerit & Abterit are not of the ſubſtance of the 
43 E.3.19. - barre of Dower, but the adultery, and the remaining with the adulterer, as is 
Brit. tol. 258. b. aboveſatd : and albeit ſhe and the adulferer remain within any of the lands oz 
Pannours of the husband, yet (the wozds being, $1 uxor ſponte reliquerit & ab- 
Tr. 9 B.2, fol. 65, 17t) The hath left and gone from her husband im that caſe, which is a perſonal 
b. in libro mee. Offence. Sc the firſt part of the Inſticutes, ſe. 36. foz bars of Dower, where- 
unfo you may adde a caſe in Tr.g E.2.fol.65. in libro meo, That if a woman ſay 
that ſhe is concetved with child by her husband whiles he lived, and in truth 
is not, whereby the next heir is diſturbed, the ſhall loſe her Dower, if the ac- 
knowledge the ſame befoze the Juſtices, 
4 And albeit ſhe both cohabite, and be reconciled, yet if it be by the cohertion 
Regiſt, 7x, 267. ofthe Church, the ſhall be barred of her Dower. 


6E.3.17. E.N.B. ; | | : = 
apa he. T Qui monialem a domo ſuo abducar, licet monialis 


li 553 5. conſentiar, puniatur per priſonam trinm annorum, & ſatisfa- 
ſys caſe E352, £12 JOMUI 4 qua abducta fuerit competenter, & nihilomt- 
4pere—'F | Kelar na, quaſi non nuptaz ſed Deo conſecrata, he that carrieth a Þonk out of his Clot- 
20,23,F.N.B.go, {ter, the Abbot oz P2ioz,xc. of the houſe ſhall not have an Action of Treſpaſſe 
h. 240. |}. fo2 the taking of him away, but his remedy is by the Writ of Apoſtata Ren ; 

; : u 


3 E.3:2.6E.3.29. 


19E-3, Dower 94, 


Cap.35;  Weſim. ſecond: 437 

but that Writ doth not lie foz a Pun : and therefoze the Common Law did 

give an Action of Zreſpaſſe foz takingher away, as the Lo2V might have an 

Action of Treſpaſſe at the Common Law foz his Ward ; and this Ac was 

made to give a further puniſhment ; foz the Writ in the Regiſter doth not 

recite this Act, but the Plaintiff ſhall not take advantage of this Ac, unleſſe he | 

conclude, Contra formam ſtatuti, &c, Regiſt,71 1267, 
Now the Writ De moniale abduta ſaifh,- Quare vi 8 armis clauſuras ipfius 

Priorifſz apud L, fregit, & ſororem Jocoſam Aſhe commonialem ſuam ibiq* exi- 

Rent? cepit, & abduxit, per quod diyinum ſervitium in Ecclehia ipfius Priorifiz San- 

&Qz Helenz London' multipliciter ſubtratum fuit, & diminutum, & alia enor- 


miaz &c, 


q Ec nihilominus redimatur ad voluntatem regis,] &6 
as albeit the Abbeſſe o2 Pziozeſſe ſhall recover damages, and the Defendanf 
-have Judgement to remain in paiſon by thze years, yet he thall be indicted 
and ranſomed at the Kings ſuit in a legal pzoce&ding, Er fic E conyerſo, 


A — — 


CAP: XXLIXE 
ID:, pueris maſculis, five femellis, (quorum maritagium 


p——_ 


ad aliquem pertineat) raptis & abdutis, fi ille qui Fur —_— 


rapuit non habens jus in maritag1o, licet poſtmodum re- 293: 
ſtituat puerum non maritatum, vel de maritagio fatisfece- 
rit, puniatur tamen pro tranſgreſſione per priſonam duorum 
annorum. Ec fi non reſtituerit, vel hxredem poſt annos 
nubiles maritayerit, & de maritagio ſatisfacere non potue- 
rit, abjuret regnum, vel habeat perpetuam priſonam. Ft 
ſuper hoc habeat querens tale breve: Si A. fecerit te ſecu- 
rum, &c. tunc pone per vad', &c. B. quod fit coram 
Juſticiariis noſtris, &c. oſtens* quare talem hzred* infra x- 
tatem exiſtentem, cujus maritagium ad ipſum A. pertiner, 
apud C. inventum, tali loco rapuit & abduxit, contra vo- 
luntatem ipſius A. & contra pacem, &c. Et fi heres ſit in 
codem comitatu, tunc addatur ifta clauſula. Er diligenter 
inquiras ubi ille hzres fit in baliva tua, & ipſum ubicun- 
que inventus fuerit capias, & falvo & ſecure cuſtodias, ita 
quod eum habeas coram prefar' Juſticiariis noftris ad pra- 
farum terminum, ad reddend” cui przditoram A. & B, 
reddi debeat. Et frat (eta verſus partem de qua queritur, 
quouſque per diſtriftionem venerit, {1 habeat per quod di- 
ſtringi poterit, vel per contumaciam (fi non fit juſtificabilis) 
cxigatur, & utlagetur. Si forte hujuſmodi hzres ducatur, 
& transferatur in alium comitat, tunc Vic' illius comitatus 


flat 


UMI 


IW eftm. ſecond. Cap. 35. 
fiat tale breve ſub hac forma : Queſtus eſt nobis A. quod 
B. nuper ralem heredem infra xtatem, & in cuſtodia ſua 
exiſtent, tali loco in comitatu tali rapuit, & de comitatu 
illo ad talem locum in com tuo abduxir, - contra volunta- 
tem ipſius A. & contra pacem, &c. Et ideo tibj prxcipi- 
mus, quod przxdiftum hzredem, ubicunque eum in bali- 
ya tua invenire poteris, capias, & ſalvo & ſecure eum cuſto. 
dias, ita quod cum habeas coram Juſticiariis noſtris, &c. 
tali loco & die, quem diem idem A. habet verſus pradi- 
&um B, ad reddend' cui de jure reddi debeat. Er {1 hzres 


antequam inveniri poterir, vel antequam reſticuatur que- 
renti, obierit, nihilominus procedart placitum inter eos, quo- 


uſque terminetur, cui reſticui deberet, 11 ſuperſtes fuiſſer, 
Nec excuſabitur aur alleyiabitur ille, qui injuſte rapuit hu- 
juimodi hxzred* depcena ſupradicta per mortem hered', cu- 
Jus extitit male fidei poſſefior dum vixit. Er f1 querens 
obierit ante placitum terminatum, 11 jus ei competebar rati- 
one proprii feodi ſui, reſummoneatur loquela ad ſectam 
| hered' querentis, & procedat placit debito ordine. Si ve 
ro per alium titulum competart ei jus, ſicut titulo donartic- 
nis, yenditionis, aut alio hujuſmodi ritulo, tunc reſummo- 
neatur Joquela ad ſeam executor querentis, & procedat 
placit ut pradictum eſt. Eodem modo ft moriatur pars 
defendens antequam placit' terminetur, vel hzres reſtirnatur, 
procedar placir' per reſum” inter querentem, vel ejus hare- 
dem, {eu executores,8 executores defendentis, vel ejus hzre- 
des, f1 executores non ſufficiant, quoad fatisfa&tionem 
de valore maritagii ſecundum quod in aliis ſtatutis conti- 
netur, {cd non quoad parnam priſonz, quia quis pro alieno 
facto non- eſt puniendus. Eodem modo cum pendeat 
placitum inter partes de cuſtodia terrz, vel hxredis, vel utri- 
uſque per commune breve, quod incipit: Prxcipe tali, &c. 
quod reddat, &c. hat reſummonirio inter hxredes & exc- 


cutores querentis, & fimiliter hxredes aut executores defen- 


dentis, f1 mors alteram partem prxveniat ante placitum ter- 
minatum. Et cum perveniatur ad magnam diſtri&tionem, 
detur terminus, infra quem tres com' teneantur ad minus, 
in quorum quolibet comiratu fiat publica proclamario, quod 
deforciator veniat ad bancum ad diem in brevi contentum, 
reſponſurus querenti, Ad quem diem fi non venerit, & 
| procla- 
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proclamartio fic ſemel, ſecando, & tertio reſtificatunf fuerit, 
procedatur ad judicium pro querente: falvo jure defenden- 
tis, 1 poſtmodum inde loqui voluerit. .-Eodem modo fat * 
in brevi de tranſgreſſion' cum quis queritur ſe cje&tum fu- 


ifſe de hujuſmodi cuſtodiis. 


This Act of Parliament hath made divers alferaftons and addittons to Merton cay.6, 
the Statute of Merton cap.6, as hereafter in the Crpolition of this Act ſhall 


appear. | 


T Depueris maſcalis {ive femellis.]- Tye Statute of Merton 7.6.9, ol.7:; 
extended onely to heirs males, and this Ac ertendeth by erpzeſſe wozds fo heirs D. guſſcyes Cafe. 
females alſo, | | - 

Alſo the Stafute of Merton concerning this matfer ertended fo heirs 
infra 14, agnos; And this Act extendeth to all that are poſt annos nu- 
biles. : 


T Si ille qui rapuerit jus non habens.] The Statute of Merz D. Huſſeyes Cale: 
ton extended to Lay men onely, this Ac extendeth as well to Eccleſiaffical ubi ſupra. 
perſons, regular oz ſecular, as to Lay men. : 7E.3-11. 


q Raptis & abductis.] Zhe wozds of the Statute of Merton are 
Vi abdudtis & detentis, 


q Per priſonam duorum annorum, &c.]} mhe Statute of 
Merton gave unpatſonment donec emendayeric delictum,&c, This Ad gives the 
imp2iſonment of two years, albeit the Ward be delivered anmarried, oz though 
amends be made. | 
The King may pardon this impziſonment fo2 two years, which was added .P z4 E.r. Coram 
by this Act | Rege. Rot.30. 


| De maritagio ſatisfacere nonWtagir.] Zhe Defendant % E.3.52.22R.z. 
hall be intended ſufficient to ſatisfie the Plaintiff, if the Plaintiff doth not 4@=agcs 230. 
pay that the Jurozs ſhould inquire of his ſufficiency. | 


T Abjuret regnum,' vel habeat perpetuam priſonam.] Libs. fol.7z; _ 
And in this caſe the election is-not given to the Defendant, but it is in the di D, Huffeyes Caſe; 
crefion of the Court fo give judgement either of abjuration, o2 perpetual im- 
piſonment. > 

This puniſhment ts alſo added fo the Statute of Merton. 
Albeit the parfy that is by judgement abjured return again, yet ſhall he nof 
be hanged, becauſe he was not abjured fo2 felony, but he may be puniſhed foz his 
contempt, and remanded 


T Er ſuper hoc habeat querens tale breye, &c.] wy this * 
bzanch the Wrtt of Raviſhment of Gard is given, and the fozm of the Writ is 
here expeſſed, Temps E.1. gard 
The Statute of M=rton extended fo the Urit of Right of Ward. 133. 3]E.2.ibid.6. 

A Gardian in focage cannot have a Raviſhment of Ward upon this Ac, but 22 1-3: ibid.r4x. 
mely a Gardian in Chivalry, but the Gardian in Socage ſhall have a Raviſh- ** mY pork 
ment de Card, But it was adjudged ſon after the making of this Ac, that by TE es 
the 24. Chapter of this Þarliament, which giveth the Writ In confimili caſu 5. 17 E-3-42. 
adente ſub eodem jure & firili indigente remedio, the Gardian in Socage ſhall 26 £.3-65-6R.z: 
maintain a Writ of Raviſhment of Ward foz the body, and a Writ De cje&i- $91.556- 131.4. 


one cultodiz foz the land, (o: J0POR 1 Is: Ap AS | / : 17. F.N:B.140 c: 


Wo 


39.t, 
Fo2 


LIMI 
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32 E.z.gard 31. 
8 R.2. gard 166. 
9 E.3-37»38. 
22 E:3.19. 
24 E.3.49- 


- 9E.3-37+38.14E+3 
gard 157.19 E.3. 
gard 172,127. 
IGE.3. ibid.107. 
17 E 3:57-45E 3+ 
Is, 47 E319. 
11H.4.80.:1H.6. 
41. 22 H.6.3. 
Ii H.7.5- 


2 Part of the In- 
Kirutes, {e@. 202, 


$ E.3.52. 


Il H.i4.24. 
30 E.3.6. b. 


38 E.z.18.38Af. 


18 E.3-25.41E.3. 
15. Firſt part of 
the Inſtirures, 
{R.1 14. many 
authorities there 
Cited. 


7 H.4.9. 


Dier 12 El.289, 


24 E.3. gard 164, 


40 E.3.6. 
21 E.3.45. 


46E.3. breve 776. 
18 E.3. Scire fac” 
10.34 E.1. gard 
1:9. 30E.3.14, 
9 E.4.50, 


W. eftm ſecond Cap. 35: 
Foz the cuſtome of the City of London concerning D2phanage, l[e& 32 Ez. 
8R 


of this Ac the Jury ſhall enquire, 1. of the valuc of the mariage, 2+ df the age 
of the Ward, and z. whether he be marricdo2 no: and fo2 the firſt ond ſecond 
they muſt give a direct verdict ; fo2 the ofher they may gtve a condittonal vers 
dict, as to ſay, whether he be married o2 no they know not, andif he be married 
then aſſeſſe greater damates, which enquiry is but an inqueſt of office. 

Now albeit the verdict be conditional, yet in this cafe the judgement ſhalt 
not be conditional,but in-this caſe the Plaintiff may hare judgement to recover 
the mariageand leſſer damages, and have erecution of the body,and if the She- 
riff return that he is married, then may the Plaintift have a Scire factas foz the 
greater damages,and have judgement to recover them, andſo if 1s tn an Action 


of Detinue, #c- 
T Rapuit & abduxit.] where be two fozts of Raviſhments of 


. Wards, that is to ſay, Raviſhments in deeds, and Raviſhments ty Law, and 


this Statute extends to both of them. 

Raviſhments in ded, as when one take and carry away a Ward; and Ra- 
vtſhments in Law be, as if the Ward enter into Religion, this is a Raviſh- 
ment in Law, fo2 which the Sovereign ſhall anſwer, fo2 that his admiſſion of 
him 1s a Raviſhment in Law, 

Jf a man 02 woman marry a Ward fo his 02 her daughter, oz to any other, 
this 1s a Raviſhment in Law. 

A man pzocureth a Ward to goe from his Gardian, this is a Raviſhment in 
Law. 

Sfone raviſh a Ward, o2 eject the Lo2d to the uſe of a ſtranger withont his 
p2ivity, yet if the ſtranger agre therenntfo, he is the raviſher oz cjececr. 

Lhtis Act its infendedof a Gardian in Chivalry,as hath been ſaid : and though 
the Father ſhill have a Writ of Raviſhment of Ward, Quare filium ſuumg 
hzredem rapuit, cujus maritagium ad ipſum pertinet 3 and albeit the anceſtoz ſhall 


' have the like Action fo2 the taking of his collateral heir apparen& pet none of 


thoſc are within this Statufegbut remain at the Common Law. 
Dc the firſt payt cf Fe 1ngimes, ſeR.114. 
The Count in the Kaviſhment of Ward upon this Ac mult not be by Vi 


& armls, 


T Si forte hujuſmodi hzres ducatur & transferarur in 


alium comutatum. ] @ mat cannot have a wzit of Raviſhment of Ward 
i the County of York ; and ſuppoſe the raviſhment in the County of Derby, 
Er quod abductus fuit ab codem Comitatu uſque Com* Eborum, But his o2iginal 
mull be in the County of Derby, and by this bzanch he ſhall have the wait hers 
0-5 Yi hy Queſtus eſt nobis directed to the Sheriff of York, whither the body is 
atried, 

If the Ward be reſiant in another County,then where the land is, the Load 
_ «2 a wait of Right of Ward in that fozein County where the Ward is 
rellant. . 


hall Et (1 heres obierit.} Albeit the body ſhall be recovered in the 
watt of Raviſhment of Ward given by this Ac, yet it is erpzeſly pzovided by 
this bzanch that the death ofthe heir ſhall not abate the wait ; but otherwiſe it 
ts 1 a wait of Right of Ward, foz in that caſe the death of the heir ſhall abate 
the w2it ; and o it is if the heir (hanging the wzit) cometh to his full age, 
the wait of Right of Ward ſhall abate, but not the Raviſhment of Ward, 
but if he be of full age at the time of the w2it of Raviſhment bzought, then 
fhe wat ſhill abate fo2 the wozds of the wit, Cujus maritagium ad Ipſum 
PertIncrt, 


C Et 


Jn this UW rit if the iſſue be found fo2 the Plaintiff, yet upon the confexrt 


my "Þ = , fe aa 
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« Er {1 querens obierit ante placitum rerminatum.) 

Two fjoynt L02ds 02 two coparcenersof a Sctgniozy bzing a Writ of Ward, 
and one of the- Plaintiffs die, the Writ 1s «bated, and the ſurLivoz ſhall not ,\ x. ;.scice 
have a reſummons, foz this Act giveth the reſummons cither to the heir, o2 to fac'1i9.386. 3.35 
the Erecutozs, and not to any ſurvive2, who may have anew oziginall ; and ſo 
it is if the baron and feme be Plaintiffs, and the husbanddieth, the Writ ſhall 
abafe,and no reſummons ſhall be ſued, becauſe one of the Plaintiffs is alive, to 
whom the Wardſhip ſurviveth, & pars querens non ovur ; and the nature of a 
reſummons tis to continue the o2iginall Writ, foz by the Common Law no 
reſummons did lie but againff him that was party to the o2tginall, o2 which 
came in by vowcher oz receit, 4c. ſo long as the Tenant lived, and only where 
the Plea was put without day, without any laches oz default in the party, as 
upon a conuſans granted and failer of right by the demiſe of the King, the on 
yenu of the Juſtices, oz when the parcll demurrcd fo2 nonage, 02 upon the al- 
lowance of a pzotection and the like, but if the Pzoces be not continued by the 
negligence of the Plaintiff, no reſummons lteth; —Y 

Alſo no reſummons lieth fo2 the Defendant o2 Tenant, becauſe reſum- 
mons tis componnded of re, ſub, & moneo ; and the Defendant oz Tenant never 
ſued out ſummons, and therefoze can have no reſummons, neither ſhall 
a reſummens be graunted but againſt him that was fo2zmerly ſummoned, 
and upon the reſummons by this Act the party cannot vary from the 
fozmer plea, but onely fo2z matter that commeth of puiſne time, as are- 
leaſe, xc. | | | 

And where ſome have holden that the makers of this Ac were not lear- 11H. 4.54-perHil. 
ned tn the Law, becauſe the reſummons ts given to the heire, where by 9 E-3-22- 18 E.z- 
Law the heire cannot have the Wardſhip being but a chattcll, the makers 45-*45-3-48-49- 
of the Law knew that as well as the Dbjedoz , fo2 it is ſaid in 9g E.3, that 
they were ſage gents that were at this Parliament, but ſ&ing no reſummons in 
this caſe did lie by the Common Law , the makers of this Ac gave the 
reſummons to the heire when the Wardſhip accrued ratione proprii feodi, - 
fo2 there the inheritance of the tenure might come in queſtign which con- 
cerned the heir moze then the Wardſhip, hac vice,could concern the Erecutozs, 
and as if the Defendant make his Teſtament, and deviſeth the Ward to ano- 
ther, yet the reſummons ſhall be awarded by the next ſubſzquent clauſe of this 
Ac, againſt the Erecutozs, although they have nothing in the Ward, and, foz 18 £.4.4. b. 
their inſufficiency, againſt the heir who cannof clai:n the Ward being but a 
chattell; ſo in nova caſu providebant novum remedium, and in one caſe charged 
the heir cf the Defendant, whom the Law: could nof charge, and in another 
gabe remedy to ancther heir upon god reaſon, who by Law had none. 


24 E.3.48. 
5 H.7. 38. 


T7 Eodem modo fi moriatur pars def, &c.] Jr a Writ of 95-37 
Ward be b:ought againſt two, and one of them die, noreſummons ſhall be ſued 
by this bzanch, becauſe one of the Defendants are alive, and he ſhall have 
the Ward by (urvivoz , and this bzanch giveth the reſummons cither again 
the Crecuto2s oz heir, Er pars defendens non eft mortuus, 
| _ the nature of a reſummons (as hath been ſaid ) is to continue the ozt- 
fl: " 
If the Plaintiff in the Writ of Ward dieth, and a reſummons is ſued by 24 8.3. 48. 
the hcir, upon the next pzecedent b2anch, if the Defendant dieth the heir ſhall 
hate the reſummons againft the Erecutozs of the Defendant, foz the wozds of 
this bzanch be, Inter querentem, vel ejus hzredem ſeu executores, & executo= 
res defendentis, &Cc. 
Zhongh this bzanch ſaith, codem modo, yet fo2 ſo much, as is otherwiſe 7E.3.48.18E 
J F2otided foz, there is no reference by theſe wozds to the fozmer clauſe, foz ;,;. ſpan 
J © reiummons lieth not againft the heire of the Defendant , if the Erecuto2s 
| YL [1 have 


440 = eſtm. ſecond . Cap.35. 
32 E.z.card3zs. Foz thy cuſtom of the City of London concerning D2phanage, ſe z2 Ez; 
8 R.2.gard 166. -QR ; | 
9 E.3-37238. In this Writ if the iſſae be found fo2 the Plaintiff, yet upon. the confert 


_ 22 E:3-19. of this Ac the Jury ſhall enquire, 1. of the value of the mariage, 2. of the age 
_ of te _ ogy rhe he be marricdo2 no : and foz the firſt and ſecond 
they mult give a direct verdict ; fo the other they may gtve a condittonal vers 
dict, as to ſay, whether he be married o2 no they know not, andif he be married 
then aſſeſſe greater damakes, which enquiry is but an inquelf of office, | 
. 9E.3:37238.14E.3 Fw albeit the verdict be conditional, yet in this cafe the judgement ſhall 
4 Sy 7.19 E.z. not be conditional, but in this caſe the Plaintiff may have judgement to recover 
card 172,127. the mariageandleſſer damages, and have erecution of the body,and if the She- 
16E.3. ibid.1o7. riff return that he is married, then may the Plaintiff have a Scire facias foz the 
17E 357-450 3- greater damages,and have judgement to recover them, andſo ifs tn an Acton 
Ig, +3-19- ; 
in £265 18.6. of Definue, EC+ | 
@- z ag oil Rapuit & abduxirt.) There be two fozts of Raviſhments of 
' __, Wards, that is fo ſay, Raviſhments in deds, and Raviſhments ty Law, and 
this Statute extends fo both of them. 
x Part ofthe In-= Raviſhments in deed, as when one take and carry away a Ward; and Raz 
Kirures, ſe&.202. Viſhments in Law be, as if the Ward enter into Religion, this is a Raviſh 
ment in Law, foz which the Sovereign ſhall anſwer, foz that his admiſſion of 
him is a Raviſhment in Law, 
$ £3.52. Jf a man oz woman marry a Ward fo his 02 her daughter, oz to afty other, 
this ts a Raviſhment in Law, | | 
11 H.4.24. A man pzocureth a Ward to -goe from his Gardian, this is a Raviſhment in 
30 E.3.6. b. Law. 
2.840, Ifone raviſh a Ward, oz eject the Lozd tothe uſe of a firanger without his 
38 43.18.39": pivity, vet if the ſtranger agre therennto, he is the ravither oz cjecer. 
18 E.3-25-4xE.3 Dhis Act is infendedofa Gardian in Chivalry,as hath been ſaid : and though 
x5. Firſt partot the Father ſhall habe a Writ of Raviſhment of Ward, Quare filium ſuumg 
the Inſtirures,  hzredem rapuit, cujus maritagium ad ipſum pertinet ; and albeit the anceſfoz ſhall 
ww oe keze Pav? the like Action foz the taking of his collateral heir apparenWet none of 
1 hh: thoſe are within this Statutegbut remain at the Common Law. 
Dc the firft payt cf nſtitutes, TeR.1 1.4. | 
The'Connt in the Favithment of Ward upon this Ac mult not be by Vi 


& armls, TER 
q Si forte hujuſmodi hzres ducagur & transfecatur in 


Dier 12 El-189. 2lium comitatum.) @ mai cannot have a wzit of Raviſhment of Ward 
in the County of York ; and ſuppoſe the raviſhment in the County of Derby, 
34 E.z. gard x64, Et quiod abduQtus fuit ab codem Comitatu uſque Com* Eborum. 1But his o2iginal 
mult be in the County of Derby, and by this bzanch he ſhall have the wzit hers 
—_—— Queſtus eſt nobis directed to the Sheriff of York, whither the body is 
atried. | 
40 E.3.6. If the Ward be reſiant in another County,then where the land is, the Load 
21 E.3.45. n= Wi a w2it of Right of Ward in that fozein County where the Ward is 
. reſlant. _ » 


466-5. breb 996; bil Et (1 heres obierit.) Albeit the body ſhall be recovered in the 
18 E.3. Scire face Wait of Raviſhment of Ward given by this Ae, yet it is erpzeſly p:ovided by 
20.34 E.z. gard this bzanch that the death of the heir ſhall not abate the wait ; but otherwiſe it 
129. 30E-3.14. S104 wait of Right of Ward, foz in that caſe the death of the heir ſhall abafe 
FR6 the watt ; and ſo if is if the heir (hanging the wzit) cometh to his full age, 

. the wait of Right of Ward ſhall abate, but not the Raviſhment of Ward, 
but if he be of full age at the time of the wit of Raviſhment b2ought, then 

fhe wzjt thill abate fo the wozds of the wzit, Cujus maricagium ad ipſum 


pertinet, 


7 H.4.9. 


C Et 


Cap-35: 


@ Ec {1 querens obierit ante placictum terminatumi.] 

Two joynt L02ds oz two coparceners of a Scigniozy bzing a Writ of Ward, : 
and one of the: Plaintiffs die, the Writ 1s abated, and the ſurvivoz ſhall not ,\, e.;.Scice 
have -a veſummons, foz2 this Ac giveth the reſummons either to the heir, oz to &c'119. 385. 3.36 
the Executozs, and not to any ſurvivez, who may have anewoziginall ; and fo | 
it.is if the baron and feme be Plaintiffs, and the husbanddieth, the Writ ſhall 
abate,and no reſummons ſhall be ſued, becauſe one of the Plzinfiffs is alive, to 
whom the Wardlhip ſurviveth, & pars querens non ovuic ; and the nature.of a 
reſummons is.to continue the o2iginall Writ, foz by the Common Law no 
reſummons did lie but againſt him that was party to the gziginall, oz which 
came in by vowcher o2 receit, qc. ſo long as the Tenant lived, and only where 
the Plea was put without day, without any laches oz default in the party, as 
upon a conuſans granted and failer of right by the demiſe of the King, the vn 
yenu of the Juſtices, oz when the paroll demurred fo2 nonage, oz upon the al- 
lowance of a p2otection and the like, but if the Pzoces be not continued by the 
negligenceof the Plaintiff, no reſummons lieths EO 

Alſo no reſummons lieth fo2 the Defendant o2 Tenant, becauſe reſum- 
nions is componnded of re, ſub, & moneo ; and the Defendant oz Tenant never 
ſued out ſummons, and therefoze can have no reſummons, neither ſhall 
a reſummens be graunted but againft him- that was fo2merly ſummoned; 
and upori the reſummons by this At the, party cannof- vary from the 
fozmer plea, but onely foz matter that commeth of puiſne time,.as are- 
leaſe, #c. 

And where 


7 Fodem modo fi moriatur pars def, &c.] JF a Writ of 19537» 
Ward be bzought againft two, and one of them die, noreſummons ſhall be ſued 

by this bzanch, becauſe one of the Defendants are alive, and he ſhall have 

the Ward by (urvivoz , and this bzanch giveth the reſummons either againſt 

the Erecutozs oz heir, Er pars defendens non eft mortuus, 

. And the nature of a reſummons (as hath been ſaid) is to continue the ozt- 


a10:11, 


If the Plaintiff in the Writ of Ward dieth, and a reſummons is ſued by 24 $5.3. 48. 
the hcir, upon the nert pzecedent b2anch, if the Defendant dieth the heir ſhall 
hibe the reſummons againft the Erecutozs of the Defendant, foz the wozds of 
this bzanch be, Inter querentem, vel ejus hzredem ſeu executores, & executo= 
res defendentis, &c. | 
- Though this bzanch ſaith, codem modo, yet fo2 ſo much, as is otherwiſe 7E,3.48.10E 
p2oLided foz, there is no reference by theſe wozds to the fozmer clauſe, foz 4.5.24 £.3.45. 
q reſummons lieth not againft the heire of the Defendant , if the Erecutozs 
LY [1 


ſome have holden that the makers of this Ac were not lear- 31H. 4.54-perHil. 
ned in the-Law, becauſe the reſummons ts given to the heire, where by 9 E+3-22- 18 E.z. 
Law the heire cannot have the 2Wardthip being but a chattcll; the makers 45-545-3-48-49- 
of the Law knew that as well as the Dbjedoz , foz it is ſaid in 9 E.3, that 

they were ſage genrs that were at this Parliament, but ſ&ing no reſummons in 

this caſe did lie by the Common Law , ths: makers of this Ac gave the 

reſummons to the heire when the Wardlſhip accrued. ratione proprii feodj, - 

fo2 there the inheritance of the tenure might come in queſftien which con- 

cerned the heir moze then the Uardlhip, hac vice,could concern the Erecutozs, 

and as if the Defendant make his Teſtament, and deviſeth the Ward to ano- 

ther, yet the reſummons ſhall be awarded by the next ſubſzquent clanſe of this 

Ad, againſt the Erecutozs, although they have nothing in the Ward, and, foz :8 £.3.4. 6; 
their inſufficiency, againſt the heir who. cannof clai:n the Ward being but a 

chattell; ſo in nova caſu providebant noyum remedium, and in one caſe charged 

the heir cf the Defendant, whom the Law- could nof charge, and in another 

gave remedy to another heir upon god reaſon, :who by Law had none. 


Weſtm. ſecond. 4dat 


24 E.3.48. 
5 H.i7.38: 


have 


BraRon. 


Matkb.cap.7. 


Marlb. cap.7. 
24E-3-Proclam. 8. 


30 E.3.10, 1H. 
49 E.3.19. 


Mar lb, CaPe7- 


29 E.3.48. 
13. Proclam, 9. 


2 H.4.1. 


19 E.3. Procl.s. 
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17 E:3. 70,71: 
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have aſſets, and it is a god plea foz the heir fo ſay that the Crecutozs 
have ſufficient ; but if the Erecuto2s have aſſets fo2 parf, and the heir 
afets foz part, yet no reſummons is given againſt them both by this Ac, 

And in a reſummons againlt the Erecuto2s upon this Act of Parliament 
pleinment adminiſter is a god plea; but then the Plaintiff Hall have judge- 
ment maintenant to recover the Ward ; and in a reſummons agatnft the heir 
foz the inſufficiency of the Erecutozs, it is a god plea foz him, that he hath nv 
thing by deſcent in fe-fimple. 

If the Erecutozs have not affets, ſo as the heir is fo be charged, yet ſhai 
bamages onely be recovered againſt him : But the puniſhment o2dained by 
this Ac ſhall not be inflicted upon him, foz that ſhould be againlf a Barime of 
the Common Law here rehearſed, Quod quis pro alieno faRto non eſt paniendus, 
8 parna ex delifto defunRii heres teneri non deber 5 And again, In hzredes non ſ0- 
lent cranfire aRtiones, quz panales ex maleficio ſunt : And, Tories in hzredem da. 
mus a@ionem de eo quod ad cum peryenit, quotics ex dolo defun& conyenitur non 
roties ex ſuo, | 

And, Filius non portabit iniquicatem patris, 


© Eodem modo cum pendeat placitum inter partes de 
cultodia terrz, vel heredis, yel utriuſque, per commune 


breve Przcipe tali, &c. quod reddat,&c.] Per commune brew, 
Perenpon tt ts called, Breye de communi cuſtodia, that ts, Breye de reCto de cu. 
ſtodia, andfo that Writ onely the Statute of Marlebridge extended, 


T Ercum pervenerit ad magnam diſtrictionem, detur 


terminus. ] The Statute of Marlebridge gave a Pzoclamation, Si ad mae. 
nam diftritionem non venerint, &c. ſo as by that Ac the grand diſtreſſe- muſt be 
returned befoze the P2oclamation iſſued, but by this Ac the Pzoclamation is 
to iſue when the grand diftreſſe is granted, foz the wozds be, Cum peryeneric 
ad mapnary diſtriftionem, detur terminus, &c, 

Allo the Statute of Marlebridge pzovided, that bis vel ter, &c, infra mediets- 
tem anni ſequentis the Pzoclamation ſhould be made, ſo as the Counties were 
pat in cerfain when the Pzoclamation ſhould be made ; now this Att abzidgeth 
the fix months to thze months, and ſets the time of the P2zoclamation in cer- 
tain, This bzanch ertendeth onely to the Writ of Right of Ward, as the ®ta 
tute of Marlebridge did, vide in the end of this Chapter. 

This bzanch reſtraining the Common Law, extendeth not to the vow- 
ch, but onely to the Defendant in Deed, and not to the Defendant in 

aw. 

If Propter brevitatem temporis there were but two Pzoclamations made, 
the Plaintiff ſhall not have a Writ Cum allocatione comitat*, becauſe he pur- 
ſued uy the Statute, and if was his folly that the Urit contained not lon, 
ger time. 

Ina Writ of Ward againft fwo, the one appeareth, and the other makes 
defaulf, oz if the one have nothing, and the other is diſtrained, no Pzocla- 
mation ſhall be awarded againſt the one of them, foz both of them make 
but one Defendant, and therefeze either againſt them both, oz againff 
none. ; 

If a diſtreſſe with a P2oclamation be granted, and the Defendant hath no- 
thing buf within a franchiſe, the Sheriff ſhall make the Pzoclamations in the 
County, and f\ie Batily of the liberty ſhall diſfrain him. ; 

The Pzoclanvation muſt be granted in the ſame County where the oziginal 
is bought ; and Fherefoze if the Plaintiff ſurmiſethat the Defendant hath ſuf- 
ficient in a fozein «County, he ſhall have a diſtreſſe at the Common Law,but not 


with Pzoelamatior? by this Statute, : 
CE Veniat 
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| © Veniat ad bancum.] this extends not to Juſtices in Eyze, noz 3 E+3- Prociani: 
to Commiſſioners of Oicr and Terminer, but the Plaintiff may have an Action *7* *9 E.3:27, 
of Treſpalſe befoze them at the Common Law. 4 


{| Adquem diem {1 non venerit, &c.] we I7 E. 3, 19, here 7 E315; 
in the nextParagraph, by which it appeareth that he maſt come Ad quem diem, 
& non ad altum, 


q Procedatur ad judicium.)] gt the Common Law he. rould not 22 8.3.19. 
have Judgement by default without Plea of the party; xc. but Diſtrefſe inff- 
nite ; if upon the Pzoclamation returned the Defendant be demanded, and ap- 
pear, and taketh a day by Prece partium,and af that day make defaulf, the Plain- 
tiff hall not have Judgement upon this Statute, becauſe he made not defaulf 
at-the return of the Diftreſſe, fo2 this A ſaid, Ad quem diem k non yenerit, 
* And where it is ſaid, (Procedatur ad judicium) yet upon this default no Judge- 42 x.z.:; 
ment can be yet given, but the Court mulf awarda Writ to the Sheriff, to in- 
quire of the value of the marriage, of the age df the Ward, and whether he be 8 x. 3-22; 
marrted, #c. as is afozeſaid; and upon the return of that Writ, then Judge 
ment ſhall be given. | 

But if the Defendant appear af the return of the P2zoclamation, and con- 

feſſe the Action, the Plaintiff ſhall have Judgement of the damages in his 
Count. | 

@ Salvo jure defendentis, fi poſtmodum inde loqui yo- 
luerit.] Some have conceited upon theſe wozds [Inde loqui yolueric] that if a 
man recovereth in a Writ of Right of Ward by default, that the Defendant - 
might have a Writ of Right of Ward, and recover again that which he foz- 
merly loſt ; but by reaſon of this wozd [Poſtmodum] thoſe wozds ſhall be inten- 16 E-3.Gard 108; 
ded, that he may have a Writ of Right of Ward after that another Tenant of 
the ſame land happen fo die hts heir within age, but foz the ſame Wardſhip, 
x, ns Judgement ts given in the Writ of Right of Ward, the Defendant 
is barred. 

T7 Eodem modo fiat in brevi de tranſgreſsione cum 
quis queritur ſe ejetum fuifſe de hujuſmodi cuſtodiis.] 
Lhe Writ here intended, is an Eje&ment de gard, Breye de ejeRione cuſtodiz, . . 
which is a Writ at the Common Law: De Attornato inde. 6s 
, Inter H, & R. de quadam tranſgrefliene eidem H, per prefatum R, illata ut Regiſt, 262. 

citur, : 
ÞÞy this bzanch, P2oclamation ſhall be made in this Writ of the EjeAment RegiRe. ubi ſupra; 

of oard, Which ſhall not be made in the Raviſhment de gard, 14 E.3- Procl.7; 


» 
—— 


Ohs domini cur', & alii qui cur tenent, & Seneſcal- 


JF li,volentes gravare ſubdiros ſuos, cum non habeant le- 

alem viam eos gravandi,procurant alios movere que- 
telas verſus eos, & dare vadium, & offerre plegios, vel im- 
petrare breyia, & ad ſeas hujuſmodi querentium compel- 
lunt eos ſequi comitatum, hundredum, wapentachium, & 
' LlI 2 cur”, 
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* cur, quouſque finem fecerint cum ipſis pro voluntate ſua: 
| Statutuma, eſt, quod hoe de cxtcro; non fiat, Et fi quis 
per hyjuſmodi fallas querimonias tuerit attachiatus, replegier 
diſtritionem. ſuam ſic cagtama, &, poni fac loquelam coram 
Juſticiariis, coram quibus ft. Vicecomes, vel alius balivus, 
vel dominus, poſtquam fir diftritus formaverit querimo- 
niam-fuam, advocaverit juſtam difteiionem ratione hujuſ: 
modi querimoniarum coram cis fa&tarum, & replicer,, quod 
hujufmodi querimoniz:movebantur verſus eos malitiose, 
ad inſtantiam ſeu procurationem Vic', aut aliorum balivo- 
rum, aut dominorum, admitratur illa replicatio. Er 1 ſu- 
per hoc convidti fuerint, verſus dominum Regem rediman- 
tur, & nihilominus hujuſmodi fic gravatis damna. 1n tri- 
plo reſtituantur. 


— This Act was made in affirmance of the Common Law, and fo adde a grea- 
. ter puniſhment then the Common Law did; fo2 the delinquent ſhall be ranſo- 
med af. the: Kings ſuit, and the party grieved ſhall recover (reble. damages, 
where he ſhould recover but ſingle/at the Common Law. 
43E.3.20.F.N.B, Af A. pzocure B. to ſue an Acton inany Court of Recozd, oz other inferior 
98. m. Regiſt, +. Court againft C. he may have an Adion of Deceit againft A, at the Common 
judic. 37. Liw,.and recover his ſingle damages. 


7 Quia domini curiarum, & Seneſchalli,&c.] This ae 
41 E.z. Avewry ertendeth to Court Barons, Lets, and to County Courts, Lourns,Yundzeds, 
78.11 H.4.91. Aandnot fothe Courts at Wcſtminker (they being afterwards named in this fd, 
13 H.4.2.8E.4.5. Ec.) but they remain at the Common Law. ' 
 13H.42,3. Though Seneſchalli be here named, yet Batiliffs,and ofher Dfficers are with 
p E.z. Avowry tn this Ad, and the Bailiff, oz other officer may be puniſhed, without naming 
78. the Lo2p. . | | 


T7 Volentes gravare ſubditos ſuos.} $ubdios is here taken fon 
any man that is ſubze to their Juriſdiotion, and ſo if is to be taken in all other 
like places. 


22E.3a5,uH, © Procurantalios movere querelas, &c.} Theſe wozws are 

4-91. 13 H.4-2. general, and therefoze if the Lozd, Bailiff, Steward, oz any other officer p20- 
cure any man to ſue a lawful Acton, be ſhall be puniſhed by this A&,Quia culpa 
eſt ſe immiſcere rei ad ſe non pertinent], 


| q] Replegier diftrictionem ſuam.} This Ac extendeth onely fo 
13 H.4.2.b. a Replevin, and not to an Action of Treſpalle, oz any other Acion, 
Andherea Diſtrefle ts faken foz an Attachment. | 


T Advocaverit juſtam diftritionem ratione hujuſmodi 


QUEXUNONIAT , &c.] wy the letter of this bzanch the Defendant mult 
make an Atowzy, but if mult be extended further then the letter ; foz admit 
that the Lo2d,x4c. will (fo ſave htmſelffram treble damages) make no Avow2y, 
but plead that the goods were not diſtrained,zc. oz the like plea,whereupon iſſue 
being joened, the Plaintiff after paof of the iCue may give in evidence foz the 
treble damages the purview of this Ac, and that the Lozd now Den, 
| p20curs 
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p;ocured a ſuif, xc. contrary fo this Act, and that he is guilfy of the Diltreſe, © 

oz Attachment, and therefozo ought to yeld treble damages; and if this be Vide lib.5. fol.60; 
found by the Jury (although 3t were not- pleaded) the Plaintt# ſhall recover ances calc, a 
treble damages ; fo2 it lieth not in the power of the Dofendant by his falſe plea ©; 505g in 
to excuſe himſelf of troble damages given by this Act : as if the DiCeilo; alie- ,o. pleaded, 
neth to perſons anknown,and in anAliſe bzought again theDigeiſo; he plead 

Nul ten? de frankrenement noſme in le briefe, & f trove ne ſoit nul tore nul 

difſcifia, the Plaintiff may give in svidence, that the ſaid alienation was made 
to defraud the Plaintiff of his. Action, and that the Diſſeiſv2 tok the pzofits, * ©2+ cap. 9. 
in which caſe he is fo be relieved by the Statntes of x R, 2. 4H. 4. and #427: 


13H, 6 | —_ Cap.4e - 

4, Ws ED : ; 6.14.15. 

tee befoze cap.35. in the caſe of Ravithment of Ward: 
Chudleys wy 4 


q Malitioſe, ad inftantiam,ſeu procurationem Vicecom', 
auc aliorum balivorum, ſeu dominorum.] Here if is fo be ob- 22 E.3.19, 
ſerved that the pzocurement is the ſubſkance, and that doth imply, that it was 
done maliciole ; and therefoze if the Jury finde the pzocurement, and that it 
was not done malictoufly, yet the Court ſhall (foz that it judictally appeareth 
to them) adjudge it done malictouſly. 


q Verſus dominum regem redimantur,&c.] That is, they 
hall be fined fo the King in that ſuit bzought by Replevin. . h 


_—_—_— — p 4. Hi 
: "8 PC” OR EI KO —_—__—_ 


Uia etiam Balivi, ad quos ex officio pertiner diſtsi- 

ctiones facere, gravare volentes ſubdiros ſaos, ut ab 
eis pecuniam extorqueant, mittunt ignotos. ad faciend* di- 
rictiones, ea intentione, ut ſubditos grayare poſline, per 
hoc quod fic diftricti non habentes notitiam perſonarum 
non permittunt hajuſmodi diſtrictiones ſuper cos fieri : Stay 
trum eſt, quod nulla diftritio fat niſi per, balivos notos 
& juratos. Er fialio modo diſtriftiones fecerint, & de hag 
convicti fuerint, f1 gravati breve de tranſgreſl. impetray6- 
nn, reſtituant gravatis damna [ alias in triplo] & verſus regemi 
Sraviter pun1antur. 7 


4 
YE IE” G——_ 


This Act is made in affirmance of the Common Law, and fo2 refozmatfion 
of an abuſe by Sheriffs, who uſed to make Watliffs to diſkrain, who were uns 
known, to the intent that the ownerof the cattel might make Keſcous, and 
thereupon the Sheriff, xc. to extozt money from him; wherefoze remedy is 
given by this Ac. 


'T Nulla diftritio fiat.} at the time of the making of this A, Lib-z. fol.ts. = 
this P2oceſte lay in an Action of Debt, (foz the Capias in that caſe is given by 5 William Here 
the Dfatute of 25 E.z.) ſo as this Statute extending to an Action of Debt, al- = E. cap, 25+ 
though the latter Ac give a Capias, yet the Capias coming in lien of the Di/ 
krefle is within this Ac. _ 

l 
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Flea, | 


Mirror a.5-$ 5- 


Fleta lib. 4.cap.5, 
See 21 E.1. Stat, 
de non ponendis, 
34 E.1. Ordinat, 
&c. dit ſuper 
Chart. cap.9, 
 Marlbr, cap.24. 
For Jurors. 

See Cuſtumier 
de Norm.cap.69. 
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C Niſi per balivos notos,'& juratos.] wy this ad the wai, 
lifs muſt both be known andſwozn : an Act yet ſtanding in fozce, and woz- 
thy fo be put in erecution : Fleta doth render this bzanch thus : 

' Proviſum eſt quod nulla diftritio fiat per balivos regls, nifi jurati fuerint & noti, 
& fi-quis alio mododiftringeret, 8 de hoc convincatur ad ſeam diftriti, cui in hoe 
caſu conſulitur per-breye de cranſgreſſione, damna reddet grayato, & verſus regem 


graviter punietur, 


Df this bzanch the Mirror ſaith thus, Leſtatute de diſtreſles eſt diſtinguiſhable, 
car in- diſtreſſes torcious ſans garrant tient lieu le judgement de robbery, & per oar- 
rant cheſcun eſt reſceivable conus & diſconus, But the Statute is in the Nega, 
tive, and neceſſary to be obſerved; 


_ .T Damna. ]-- ome Evitions have allas in triplo, but the oziginal is 
damna, and not in criplo, and therewith agreeth Fleta, FS. 


"CEL 


CAP. XXX/HII. 


Uia etiam Vic Hundredarii, & . Balivi libertatum 

conſueverunt gravare {ubditos ſuos ponendo in Afi 
ſis & juratis homines languidos, & decrepitos, perpetua yel 
temporali infirmitate languentes, homines etiam tempore 
ſummonition ſux in patria non commorantes, ſummonen- 
do ctiameffrenatam multitudinem juratorum, ita ut a qui- 
buſdam eos in pace dimittendo pecuniam extorqueant, & 
ſic fiunt aſſiſe & juratz multotiens per pauperiores, diviti- 
bus pro ſuo 'dando domi commorantibus : Statutum >, 
quod de cxtero non ſummoneantur in una aſſiſ. plures quam 
xXiv. Senes ctiam videlicet ultra 70. annos, perpetuo lan- 
guidi, vel tempore ſummonitionis infirmi, vel in patria non 
commorantes, non ponantur in juratis, vel minoribus aſſi- 
ſis. Necetiam ponantur in Aſlifis vel juratis, licer in proprio 
con! capi debeant aliqui qui minus ten' habeant, quam 
ad valentiam viginti ſolidorum per annum. Er fi hujuf- 
modi afhiz & Jurar extra comitatum capi debeant, non 
ponantur in eis aliqui qui minus tenement' non habeant, 
quam ad valentiam xl.s. per annum, illis exceptis qui te- 
ſes ſunt in chartis, vel aliis ſcriptis, quorum przſentia ne- 
ceſlaria eſt, dum tamen potentes fint ad laborandum. Nec 
deber iftud ſtarutum extendi ad magnas Aſiſas, in quibus 
oportet aliquando ponere Milites in patria non refidentes, 


propter paucttatem Militum, dum tamen tenement ha- 
beant 
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keant in comit', Er {1 Vic! vel ſubbalivi ſai, vel balivi b 
libertatum contra iſtud ſtaturum in aliquo. articulo vene- 

rint, & ſuper hoc convincantur, reftiruant dampna gravaris, 

& nihilominus ſ{intin miſericordia domini Regis. Er habe- 

ant Juſticiarii ad aſliſas capiend* aflign', cum in com'.vene- 

rint, poteſtatem audiendi querimonaas f{ingulorum conque- 
rentum, quoad articulos in iſto ſtatuto contentos, & juſti- 

ciam in forma przdita exhibend”, 


The miſchief doth plainly appear by the pzeamble, and the end of theſe miC; 
chiefs was, that the Sheriffs by ſuch means did pecuniam extorquere, &, _ 
Se& the firlt part of the Inſticuces foz the antiquity and right inffitution of 
trials by twelve men , and of the number of twelve: Scct. 234. and Magna 


Charta cap.29, 


[In una afſiſa plures quam 24.] This was bit the abuſe of ; 1.5.8. Flea u6i 
the Sheriff, fo2 though the Writ, which is his warrant, is but twelve, yet re- ſupra. Dier . 
gularly he muſt return twenty four, and no moze, unleſfle it be in ſpecial caſes ; 1 Msr.98. | 
Supponendo, inquit Fleta, ſuperfluam homihum multitudinemy ita quod quaſdam Fieta ubi ſuprs, 
in pace dimirterent prece yel precio ; but in a Writ of Right there be ſixteen 
Jurozs returned onely. 


@ Senes ultra 70. annos,&c.] This Statute is a dire þ2ohibi- F.N.B; 166.4. 
tion in it ſelf, and therefoze the party grieved may have his Action upon this A | 
againſt the Sheriff without giving any notice either of this, o2 of ſickneſſe, 02 F-N.B. ibid, a/- 
non-commozancy, and yet the uſe 1s to ſue out a Writ grounded upon this Ac 
to the Sheriff that he return them not. i 

But without queffion notice by wozd were god, if notice were requiſite ; F-N.B. ibid. a; 
and this ſeemeth to be in affirmance of the Common Law, fo2 if a Cozoner be *iſt.177. 
ſenio confraRus it ts a gwd cauſe to remove him, and the Pzophet Dayid ſaith, COD Po 
Dies noſtrorum in ipſis ſeptuaginta anni, alme 89.10. 


TP erpetuo languidi.] As if he be morbo paralyfi percuffus; oz if he 
be leproſus, oz ſtricken with any ofher continual ficknefſe. 

Jt alſo extended to men that were blinde, deaf, of no ſound memozy, 03 
ſo lame as they cannot well goe no2 ffand, and theſe ſhall take the bene- 
fit of this Statufe, of what age ſoever they be ; and this point is in af- 
firmance of the Common Law, foz theſe be god cauſes to remove a Co- 
roner, 


T Tempore ſummonitionis infirmi.] This and. 6-6 
tended, ſo infirme as he is not able to ſerye; and this is alſo in affirmance of 
the Common Law, 


E.N.B. 164; 
Rexgift. 177, 


T In patria non commuorantes, ] The Statute of Articuli ſuper Arr. ſuper Chart. 
Chartas doth'adde to this, that albeit they be commozant in the ſame County, cap.9. = 
yet mult the Jurozs have two qualities, viz. two of the moſf, and one of the ®<gitt.r77. 
leaff, that is moſt near the place, moſt ſufficient, and leaſt ſuſpicious, o2 other- EI 
wiſe the Demandant ſhall render double damages, and be grievoufly TOYS: - 
amerced, | 
| = what a Cozoner ought to be, yiz. Qui melius ſciat & poſſi officio i11i Regiſt: ubi ſupre; 
ntendere, BY ; 

v: 


JMI 
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E.N.B.166.4, If any be refurned contrary to the purview ef this Ac, he cannot be chal- 
lenged, neither can the party grieved. alledge the matter foz his diſcharge, 
bat he” mulf take his remedy by Action againft the Sheriffe uxon this 
75 4 4-237 2: 'r] VN 

Ndw' may it be a: queftion, Who is the party grieved that ſh:11 have his 
Action, if. the Sheriff return magis remotos, minus ſufficientes, 8 mais ſuſpes 
33 bis. Ros ? whereunto hear what ©, William Herle-Chief Juffice of the Comnion 

leas ſaith, This Dtatute may be intended, tn'caſe-where the Dentandant 6; 

laintiff is delayed of his ſuit, by (uch return of the Sheriff, that he by the 
Statute thall recover damages agatnlk him,o2 where the Tenant 82 Defendant: 
after he hath loſf his land, o2 cauſe by the oath of them that be ſoreturned ccn/ 
trary to the fozm of the Statute , and after he doth convic them in an at- 
taint, and thereby be reſfozed, then he may have his Action upon the Sta, 
tnte to recover his damages, ec» and thereunto Hill Juffice agreed, which [ag 
concerning the Tenant oz Defendant)muſt of neceſſity be intended of this gg 
of W.2. foz the Sfatute of Articuli ſuper Charcas give double damages oncly to 
the Demandant and not to the Tenant : alſo herenpon it followeth that the 4 
of Articuli ſuper Chartas is but an Expoſition of this Act, and addeth a further 


penalty. ; 
Art fuver Chart, _ o2e fhall be ſaid hereof, when we come to the ſa1d Statute of Arciculi ſuper 
* cap.9. : * Chartas, | 


T Velinminoribus aſsiſis.] #0; as hath ben Caid, this Acer, 
tends not toa Writ of Right, as hereafter in this Ac by erpzefſe wozds it 
appeareth. 


TOIET T Qui minus tenementa habeant quam ad yalenciam 
2 H.x.c.3.Stat.2. 


27 Eliz.cap.10, viginti ſolid per annum, &Cc. ] Theſe ſumms of 20, £. and 40.8, are 
altered by later Statutes, viz, by 2 H, 5,and 27 Eliz, 
©c the firſt part of the Inſticuces, ſeR. 464, 


Ser.of York cs, YT Exceptis qui teſtes ſunt in Chartis, &c.7] were is an & 


44 2%%9 694 ception of witneſſes named in the Ded, who in many caſes are joyned tothe 

. = - Revikt, Jury without regard had fo age oz yearly revenue, both becauſe the Sheriff 

judic'6b.qb. HÞath aft erpzeſſe warrant fo ſummon o2 diffrain them by name, and foz that 

56, 53,69. their pzeſence is neceſſary, and yet with this caution , Dum tamen potentes fat 
ad laborandum, | Et | 


T Er habeant Juſtic ad aſsiſas capiend* aſignat.) 
This clauſe is in the affirmative, and therefoze the party grieved may take his 
remedy upon this Ac, either befoze Juffices of Aſſife, oz in any other Court 
that hath conuſans thereof : fo Juffices of Aſſiſe couſdnot have power in this 
caſe without expzeſſe wozds, but other Judges have power without any er- 

«+ pzefſe wozds, and therefoze if the meaning be to erclude other Judges, then 
thoſe that be named, there mult. be wozds negative, viz, and not in any other 
Court, noz befoze any other Judges. | 

"07 


CAP. 


bo 7 


Cap. 39: Weſtm. ſecond.” 
CAP. XXXIX 


- @ jo Juſticiarii (ad quorum officium ſpectat unicuique 


coram eis placitandi juſticiam exhibere) frequentius ; A 


impediuntur, quo minus officium ſuum debir” modo 
exequi poſlint, per hoc quod Vic' brevia originalia & judi- 
cialia non retornant, per hoc etiam quod ad brevia domini 
Regis fallum rerornant reſponſum : Providit dominus 
Rex & ordinavit, quod illi qui timent malitiam Vic, libe- 
rent brevia ſua originalia & judicialia in pleno conr', vel 
retro com”, ubi fit collatio denariorum domini regis, 8& 
capiatur billettum de Vic' przſente, yel Subvic', in quo bil- 
ſerto contineantur nomina perentium & tenentium in breyi 
nominat*, & ad requilitionem illius qui breve liberavir, 
apponar” billerto figillum Vic' vel Subvic in teſtim', & fiar 
mentio de die liberationis breyis. Et fi Vicecomes vel 
Subvicecomes hujuſmodi billerto figillum ſuum apponere 
noluerit, capiatur teſtimonium Militum, & aliorum fide 
dignorum qui przſentes fuerint, qui fſigilF ſua hujuſmodi 
billecto apponant. Er 1 Vic' brevia ſtbi liberata non retorna- 
yerit,& ſuper hoc ad Juſticiarios perveniat querimonia, man- 
detur per breve de judicio Juſtic' ad aſſiſas capiendas aſlign”, 
quod inquirent per eos qui prxſentes fucrint quando breve 
Vic liberataum fuir, f1 ſciverint de illa deliberarione, & in- 
quiſitio returnetur. Er fi compertum fuerit per inquiſitio- 
nem, quod breve fuir ei liberar', adjudicentur querenti vel 
petenti damna, habito reſpectu ad qualitatem & quantita- 
tem aCtionis, & ad periculum quod ei evenire poſſet, per 
dilationem quam partiebatur. [Ano 2 E.3.cap.5. apud Not'.] 
Et per iſtam viam fiat remedium quando Vic' reſpondet, 
quod breve adeo tarde venit, quod przxceptum regis exe- 
qui non poruit. Multotiens etiam capiunt placita dilatio- 


' nes per hoc quod Vicecom' reſpondet, quod prxcepit ba- 


livis alicujus libertatis, qui nihil inde fecerint ; & nominet 
libertates, qua nunquam retornum brevium habuerunt. 
Propter quod, ordinavit dominus Rex quod T heſaurarius & 
Baron' de Scaccario liberent ]uſticiar' in rotulo omnes liber- 
tates in quibuſcunque com!” qui habent retrornum breyium. 


M m m Et 


UMI 


449 


Flera li.z, cap.612 


Weſtm. ſecond. Cap.3g. 
Er i Vic reſpondet quod retornum fecit balivo alterius li. 
bertatis, quam alicujus contentz in prxdict rotulo, ſtatim 
uniatur Vicecom' tanquam exheredator regis & coronx 
ſux. Et fi forte reſpondeat quod mandavir balivo alicujus 
libertatis,quz veraciter retorn habet [qui inde nhil fecit] man- 
detur Vicecom' quod non omittat propter aliquam liberta- 
rem predict”, quin exequarur przceptum domini regis, & 
quod Scire faciat balivis, quibus fecit rerorn quod fint ad 
diem in brevi contentum ad reſpondendum, quare de prx- 
cepto domini regis executionem non fecerint. Etf1 ad diem 
yenerint, & ſe acquierent, quod retornum brevis non fuit 
eis factum, ftatim condemnetur Vicecom' domino illius li- 
bertatis, & fimiliter parti lzſe per dilationem in reſtitutio- 
nem damnorum. Et fi ad diem non venerint baliyi, yel 
venerint, & ſupradi&to modo ſe non acquietaverint in quo- 
libet brevi de judicio, quam diu durart placitum, pracipia- 
tur Vicecomiti quod non omittat propter libertatem, &c. 
Multotiens etiam Vicecom' falſum dant reſponſum, quo 
ad illum articulum quod de-exir, &c. mandantes aliquan- 
do & mentientes, quod nulli ſunt exitus, aliquando quod 
parvi ſunt exitus, cum de majoribus reſpondere point, 
aliquando non facientes mentionem de exitibus. Propter 
quod ordinarum eſt & concordatum, quod f1 querens pe- 
rat-auditam reſponſionis Vicecom”, concedatur ei. Er fi of- 
ferat verificare, quod Vicecom' de majoribus exitibus Regi 
reſpondere portuit, fiat ei breve de judicio ad Juſtic' ad uſſilo 
capiendas aſſignatos, quod inquirant in przſentia Vicecomi- 
tis,ſ1 intereſle voluerir, de quibus & quantis exir' Vic' reſpon- 
dere potuit a die impetrationis brevis uſque ad diem in brevi : 
contentum [ af receptionss wide P. 27 H.8.cap.1o. f.3. & P. 20 
F.6. cap.1o. fol.25.] & cum inquiſitio retornata fuerir, 11 de 
pleno prius non reſponderit, oneretur de ſuperpluſagio per 
extraCtas Juſtic libertates ad ſcaccarium, & nihilominus 
Sraviter amercietur pro concelamento. Et ſciat Vicecom 
quod redditus, blada in grangia, & omnia mobilia,; preter 
equitaturam, indumenta, & utenfilia domus continentur ſab 
nomine exituum. | 
Er przcepit dom Rex,qd' Vic' pro hujuſmodi falfis re{pon- 
ſhonibus, ſemel & iterii, (41 fit neceſſe) per Juſtic' caſtigentur. 
Et 


Cap.39- Weſtm. ſecond. 
Er 6 tertio deliquerint, alius non apponat manum quam 
dominus rex. Multotiens etiam fallum dant reſponſum, 

mandando quod non potuerunt [exequi] praxceptum regis 
 propter reliſtentiam poteſtatis alicujus magnatis, dequo ca- 
yeat Vic decxtero, quia hujuſmodi reſponſio multum re- 
dundat in dedecus domini regis & coronz ſux. 

Er quam cito ſubbalivi ſui teſtificentur, quod inyenerunt 
hujuſmodi refiſtentiam, ſtatim (omnibus omiſsis) aſſumpte 
ſecum poſſe comir* ſui, cat in propria perſona ſua ad faci- 
end* executionem. 

Er fi inveniat ſubbalivos ſuos mendaces, puniat eos per 
priſonam, ira quod alii per corum poenam caſtigentur, 

Et fi inveniat gos veraces, caſtiget refiſtentes per priſo- 
nam, A qua hon deliberentur fine ſpeciali precepts dom” 
regis. Et fi forte Vic', cum venerit, reſiftentiam invenerit, 
certificet cur de nominibus refiftentium, auxiliantium,con- 
ſentientium, precipientium & fautorum, & per breve de 
judicio attachientur hujuſmodi per corpora ad veniendum 
ad cur” Regis. Et 11 de hujuſmodi reſiftentia convincantur, 
puniantur ſecundum quod domino regi placuerit. Nec in- 
tromitrat ſe aliquis miniſter domini Regis de*paena hiyuſ- 
modi infligenda, quia dominus rex hoc ſbi: ſpecial reſer- 
vat, pro co quod hujuſmodi refiſtentes cenſentur pacis ſux 
& regni perturbatores, [13 E.1. de Mercatoribus, Articuli ſuper 
Chartas, cap.1 6.) 


Vere is a Paxime of the Law rerited, viz, Ad officium Juſticiariorum ſpeRatz 
unicuique coram els placitanti jufticiam exhibere, | 
 Bythis Chapter there be five miſchiefs, o2 rather abnſes of Sheriffs re- 
hearſed and pzovided foz, which we ſhall handle tn o2der, as they thall ariſe tn 
this Chapter. | bn 

Lhe firff miſchief was, that the Sheriff returfied not the YUrits fo him di- 
reed, but inbezelled the ſame, and commonly the Demandant 62 Plaintiff 
fo2 default of pzoof was withont remevy, o2 elſe without the effect of a juſt reme- 
dy being againff a Dheriff, fo2 the Which a remedy is p2ovided by this Att in 
manner enfaing. 


T Illi qui timent malitiam Viceconr liberent brevia ſua 
originalia, & judicialia in pleno conn”, vel in retro con” ubj 
| fitcollatiodenariorum domini regis, & capiatur biletta,&c.] 


This bzanch was taken fo be ſhozt, foz if was no moze but Capiacur bilettum,and 
ns commanvement fo the Sheriff to receive the Writs and fs make a Bil ; 
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but by the Statute of > E. 3,the Dheriff and under-Dheriff are commanded, that 2 £.z. cap. 4. 


they ſhall receive the ſaid Writs, and make a Bill, and ſo thaoughout. = 
£9 as now it is a contempt in the Sheriff o2 pp he inake if = 
mm 2 


452. 


26 AfN,q48. 38 Al. 
13.42 Aſl 12. 
$H.61.1H. 6.1. 
F.N.B.93-b. 

31 E.z. Procl. 55. 
+ i "7-vgg 

19 H.6.29. 
BraR.lib.s. fol. 


441. b, 


Fol.501, 626. 


Brat,li.s. f0.441- 


/ I1 E444. 4, 


2 Hi4. 4. 


Weſtm. ſecond. Cap. 39. 
and in default of themzit ſhall be alſo a contempt 1n the others appointed to (cal 
it, if they refuſe, | RE 

Jn this ſpecial caſe the Demandant o2 Plaintiff ſhall have an Action again 
the Sheriff fo2 not returning the Writ, whereas regularly foz nof returning 
of a Writ the Sheriff ſhall be amerced quouſque ; but foz a falſe return, oz foz 
imbezclling of a Writ, an Acton- doth lie at the Common Law againft the 
Sheriff, 

And the Demandant o2 Plaintiff, if he fear the malice (as this Ac fpeak; 
eth) of the @heriff, he may cauſe the Sheriff o2 under-Sheriff fo be called info 
the Court, and deliver the Writ to him of Reco2d, that he may fake the bene- 
fit of this Statute. | | 

See the Action bzought upon this bzanch of the Statute, in the Bak of En. 
tries Raſtal. | | 


q Retro comitatus.)] Js after the County Courf, as fo Pleas, be 
ended; it is holden further, fo2 the collecton of the Kings money, that is, his 
green War. = : | 

q Erper iftam viam fiat remedium quando Vicecomes 


reſpondet quod breye adeo tarde venit, &c.] The fecond. mit, 
chief was, the Sheriff would return a Tarde, which by this purview is p2e- 
vented; and ſo it is if the Writ be delivered to the Sheriff of Recozd, as hath 
been ſaid, 

Where Bracton further in the ſame place ſaith, Er unde infinici ſunt caſus 
de: genere iſto ubi Vicec* per fraudem reſcribic, 8 prztendit non cauſam ut 
caulam, "y - 


q Mulrtotiens etiam capiunt placita dilationes per hoc, qd 


Vicec' reſpondet qd* precepit balivis alicujus libertaris, &c.) 
Þere is the third miſchief, that great delaies are uſed by the falſe return of 
Sheriffs in making of Pandates to fained liberties, ſuppoſing them to have re- 
turn of Writs, where in froth there be no ſuch liberties, foz redzeſſe whereof 
the remedy followeth, | 


7 Quod Theſaurarius,8 Barones de ſcaccario, 8c.) giteit 
it be inrolled in the Chancery, that ſuch a man hath return of Writs, yet- is 
nof that within the purview of this Ac, foz that the Recozd of the Court of Cx- 
chequer is onely p2eſcribed by this Act, and therefoze a Certiorari may be awar- 
ded out of the Chancery to the Erchequer to the Treaſurer, that he bzing in 
the Roll of the Liberfies in his hand to the Juſtices, befoze whom the return 
is made. 


C Omnes libertates.} This muſt bs undetſtd of a Bailiff of a 
Franchiſe oz Seigniozy, which have return of Writs, and not to a Bailiff cre- 
ated Itinerant,(foz example) in the County of $.and fohave return ofall Writs, 
and erecution of the ſame by the Kings Letters patents ; fo2 ſuch a Gzant is 
void,fo2 in effect if taketh away the Dffice of the Sheriff; and therefoze where 
ſucha return was made upon a Pandate fo ſuch anew found Batlif,the Court 
was in purpoſe fo have punithed the Sheriff by this bzanch of this A, tanquam 
exhzredatorem domini regls, | | ; 


q Statim pumiatur Vicecomes tanquam exhxredatot 


regis, (o's COILONZ ſux.) Becauſe he fain a Liberty oz Franchiſe againff 
the King, fo the diſheriſon of the King and of his Crown, fozaſmuch as no man 
can have ſuch a Liberty o2 Franchiſe, but from the Crown. 

This puniſhment ſhall be by ranſome and impziſonment, 


C Quz 


Cap. 39- Weftm. ſecond. 
C Quz veraciter retornum habet, qui nihil inde fecic 

mandetur Vicecomiti, quod- non omittat.] Here is the fourth 

miſchief, that where there was indeed a Bailiff of aL iberty, who truly had re- 

furn of Writs, yet he upon. a Pandaf to him would doe nothing ; remedy ts 

hereby p2ovided, that it ſhall be commanded to the Sheriff, Quod non omit- 

rats &c. quin exequatur przceptum dointni regls, &c. 
This bzanch concerning the Non omiccas, is in affirmance of the Com- pra&li.s. fo.442; 

mon Law ; and therefoze Braton who w2ote befoze this Statute, treating of 2. Regiſt. 82. 

this matter, ſaith, Er quo caſu cum baliyi nihil inde fecerint, proprer defe&tum F+N+B. 68. £. & 

eorum , przcipierur Vicecomiti, quot{ non omitteret propter libertacem talem, 74 * 

quin, &c, 


{ Nikhil inde fecit.] This Niki! is to be underftod, not onely 4H.6.25.b.5H.7; 
where nothing af all is done, but alſo where the 1Batliff of the Liberty maketh ns - 
an inſufficient return,foz that is Nihil in Law ; and therefoze a Non omitras,8c, 1, 11.628. 11 Hr, 
ſhall be thereupon granted ; foz, Idem eſt nihil, & inſufficienter dicere, 618.8 B.4-5.b, 

: he EEE TEE | Similes 

q Et quod ſcire faciat balivis.] This ſwmeth to be added. by 

this bzanch to the Common Law. | 


T7 Multotiens etiam Vic' falſum dant reſponſum quoad DON DIY 


illum articulum de exitibus.] pow cometh the fifth miſchief, that 

the Sheriffs would retufn to ſmall iNues, in- which caſe by the Common 

Law the Plaintiff could nof have an averment againft return of the She- 2: H.5.8.b. 
riff , fo2 the Sheriff is but an Dfficer to the Court, and hath no day in | 
= to anſwer fo the party ; but this is remedied in this caſe by this 

2Ancy. | ; 


© Etf1 offerat verificare,&c.)] Þere is the remedy given, and 27 H.8.3. zoH.6. 
the mean p2eſcribed, how the averment ſhill be pzoved, and the Plaintiff muſt 25 48 
in his averment alledge what the value of the ines be. | eh. 6 1-2 Hi 
Dre the Bok of Entries foz the Judicial Writ to the Juſtices of Aſſife, Raſt.z8z. 
And where it is here ſaid, Vicecomites falſum dant' reſponſum, this bzanch 
mentioning Sheriffs extended not to Bailiffs of Liberties, which is holpen by x E 
the Statute of 1 E.3. N.B 


T A die injpetrationis uſque diem in breyi contentam.] 
Theſe iſſues, that 1s, the value of the land muſt be inquired, from the ceſte of 27 H.8.3. 2oti 6, 
the Writ, until the day of the return of it ; andit is holden, that this Ac. ex- 75: ** E-4.16. 
tendeth not to the return of iNues upen Jurozs after iſſue joyned. | SO EM ron 
T Er cum inquilitio retorn* fuerit, {i de pleno prius ron 
teſponderit, oneretur de ſurpluſagio, &c.] as if the Sheriff re- ___ 
turn but x0, s. iues,and it be found befoze the Juffices of Aſſiſe, that the iſſues *7 55-2: 


amounted to 5 0.s. the Syeriff ſhall be charged with 40.s. by this bzanch, and 
ſo after that rafe and pzopoztion, 


+3.Cap. 5. Vet, 
. 0.53. 


T Er ſciat Vicecomies, quod redditus, blada in grangia, 
& omnia mobilia, preter equitaturam, indumenta, & uten- Fi ca.62. 
filia domus continentur ſub nomine exituum.] wy this bzanch | 
is explained what ſhall be accounted Jſſnes, foz the better direction of Sheriffs | 
in this caſe, that is to ſay, not onely the rent and revenne of tho land, bnt the 27 H.9.3. :4 E:4- 
Con in the grange, and all other moveables, as Yay in the barn, and other 25: 
movable oz perſonal gods whatſoever, ercept thoſe things bokonging to his 
riding, 


Fleta 13.2, ca.62, 


W.r.cap.17. 


Flera li.2. ca.62. 


16 R.2,cap.5. 


Magna Charts, 
CaPe 2.9, 


Weſtm. ſecond. _ Cap.g. 
riding, his apparel-aadutendils of 'honſe ; and certainly this isa $9d and ne- 
coſſary ; gf 4 if it were put in erecution accozding fo the purview of 
this Ac. 

T Alius non apponat manum quam dominus Rex,} 
That is, that the delinquent ſhall be puniſhed Coram domino Rege ; that is, in 
the Kings Bench, his Court of ozdinary Juffice. 


4 Multotiens etiam falſum dant reſponſum, mandando 
__ non potuerint exequi prxceptum regis propter reſi- 


entlam. ] Now we are come to the ſixth miſchief, oz rather the abuſe of 
Sheriffs, as by theſe wozds, Falſum dant reſponſum, appeareth. 


q Caveat Vicecomes de cxtcro,quia hujuſmodi reſponſiq 


multum redundat in dedecus domini regis, 6 coronz ſux,} 


Pereby ſuch a return is fozbidden. 
Foz this matter, ſ& the Expoſition upon the Statute of W.r. 


© Statim (omnibus omiſsis) aſſlumprto ſecum poſle co- 


mitatus ſui eat in propria perſona ad faciend executionem.] 
This bzanch is in affirmance of the Common Law, as appeareth in the Ex, 
poſition apon the ſaid Statute of W. x. where you may reade of fhis matter 
at large. 


CT Etfi inveniat ſubbalivos ſuos mendaces.) his is plain, 
and needeth no explanation. : 
T Er 1 inveniat eos veraces, caſtiget reſiſtentes per priſona, 


a qua non deliberentur fine ſpeciali przcepto dom' regis.) 
This is evident in if ſelf. 


T Et ſiforte,cum venerit, refiſtentiam invenerit.) giveit by 
the penning of this A it may ſeem, that the Sheriff ſhould take poſſe comitatus 
after complaint made, poſt querimoniam fatam ; pet ſeeing he may take poſſe 
comitatus by the Common Law,he may either take it poſt, vel ante querimoniam, 

uf he mul fake tit after reſiffance, and not befoze, foz Sequidebet potentia 
juſtitiam, non precedere. | 


7 Denominibus reſiſtentium, auxiliantium, conſentien- 
tium, przcipientium & fautorum, & per breve de judicio 


attachientur «] Fautorum ; this wozd is of a large ertent, whereof you may 
read in the Statute ef 16 R.2.and in Engliſh it pzoperly ſignifietha Favourer, 


T Secundum quod domino regi placuerit.) That is, accoz 
ding to that which ſhall be upon dne pzoc&ving adjudged coram Rege, tn the 
Kings Court of Juſtice. | 

q Nec intromittat ſe aliquis miniſter domini regis, &c. 


quia dominus rex hoc f1bi ſpecialiter reſervat.} that is, as hath 
been ſaid, that the vetinquents ſhall be puniſhed coram rege, in his Court sf 
Jultice ; fo2 no man can be puniſhed by abſolute power, bet ſeeundumn tegern, & 
conſuetudinem Angliz, as hath been ſaid befoze in the Expoſition of Magna 
Charta, and elſwhere hath been often ſaid. | | 


C AP, 


Cap. 40. Weſtm. ſecond. 45 


CET XL 
Se quis alienat jus uxoris ſux, concordar' eft quod de 


cetero ſea mulieris, aut ejus hxredis non differatur 
poſt obitum viri per minorem ztatem hxredis, qui warran- 
tizare deber, ſed expectet emptor (qui ignorare non debuit 
quod jus alienum emit) uſque ad ztatem warranti ſui, de 
warrantia ſua habenda. 


Lhe miſchief befoze this Statute was, that when the husband aliened the 
right of his wife, this wozking a diſcontinuance, and the wife d2tyen to her 
Cui in vita, 02 her heir fo his Sur cut in yita, thoſe juſt Adions were delayed 
offenfimes,when the purchaſer vowched the hetr of the baron being within age, 
- unfil his full age, which is remedied by this A. os 
And this Ac reftraineth the Common Law, and therefoze it is taken firici 75 E-4-16: 
Juris, as ſhall appear in the Expoſition hereafter, | 14 T.7.166 


 Decxztero ſecta mulieris aut ejus hzredis.} This ſuit 
of the wife o2 her heir extendeth onely fo a Cui tn yica, o2 a Sur cut 1n vita, Which , 
are the p2oper Actions upon an alienation made by the baron of the right sf his 
wife, the fozmer wozds being [cum quis alicnat jus uxoris ſuz,] fo2 if the wife be 45 E+3- 3g* 76: 
Tenant in tail,and the baron aliened in f& and died, and the wife died, the iſſue dC onte: tadicar 
in tail cannof have a Sur cui 1a vita,but he mult have his Formedon tn the Diſcen- ;, own 7 ne 
dr by the ©tatute of W. 2. cap. 1. and in this Action the purchaſer may vowch Banco Rox, 8i. 
the heir of the baron,and foz his nonage the parol ſhall demurre, fo2 that Action Buck. The later 


is out of this Statute. Authorities have 
over-ruled the 


T * Per minorem etatem heredis qui warrantizar@ebet;)] ment given 


PTY : h f 
This by the context of this Ac ertendeth onely to the heir of the baron who hy — 
made the alienation, and therefoze the heir of a ffranger is out of this 7 5.2 age 239: 
9fatute. 46 E.3.ibid.76. 


t The baron aliens fo A. hath iNue two daughters and dies, the wife bzings © af "ag 4 4. 
aCut in vica againft A.who vowcheth the daughters as heirs to the baron,where- $5 William Pele 
of the one onely was within age, the parol ſhall not demurre ; although all the hams Caſe. 
coparceners, which make but one heir, are not within age; and the wozds Per LiÞ-4- fol.50. 
minorem #tatem hzredis, yet ſeeing by the Common Law the parol foz the whole -” O—_— L 
ſhould have demurred, judgement thall be given foz the Demandanf, and the + : pap p _ 
Tenant ſhall attend foz his Warranty foz the whole in this caſe, until the full 210. 8 E.2. 


age of the coparcener, that then is within age. judgement 240, 


T Sed expectet emptor.] as the Actions, wherein the vowcher 
ſhall be, and the heir to be vowched are ſet down in certain, ſo the perſon that 
is fo vowch ts alſo ſpecified, ſo as if any other vowch the heir of tho husband, the 
parol ſhall demurre foz his nonage, and therefoze the purchaſer oz buyer of the 
_ its onely he, by reaſon of this wozd emptor, that is bound by this 

atute, | 
Therefoze this emptor muſk have th2&e p2operties : 

+ Ve mult be empcor, that ts, purchaſer immediately from the baron, and | 
therefoze if this emptor alien in fe, the altenc is emptor, that is a purchaſer, 7 E-2-a8* 1359. 
but becauſe he tsnot the immediate purchaſer from the baron (albeit he may CA0H 
_ the heir of the baron as aſſign) yet is not he bound by this 20747 

£, | 
2, Pe 


x3 
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20 E.2, age126. 2, Yethat is anemptor within this Act muft be the Tenant in Ded again 
19E.3.ibid.2. Whom the Cui in vita, 02 Sur cui in vita ts bzought, and therefoze in the caſe be, 
9E-3.4-1TE-426- foze, if the ſecond alience vowch him that was immediate cmpror, yet if he 
vowch the heir of the husband, ths parol ſhall demurre fo2 his nonage, and the 

Demandant fhall not have judgement maintenant, becauſe the Cui in vita, ge. 

SO was not bzought againff him that was immediate emptor, as Tenant in Dg&y 
Vide Mich.14E.1. of tho land, but he came in as vowche ; ſoit is if he that was immediafe en. 


þ wogy p92 ptor cometh in by receit upon defanlt of Tenant foz life, he is not bound by thig 


extendeth to rhe At, cauſa qua ſupra, ; : 
ſecond yowchee, 3. * Pe mult be ipſe emptor, and not alter ipſe, and therefoze if the immedi- 


bur the later ate emptor dieth, albeit his heir fitteth in his anceſto:s ſeat, and is aſter 


woos ten rk uy idem, yet is not the heir bound by this Ac, becauſe he tis not ip 


Point alſo, idem, .; | 
216 E.3.age47 * Now what eſtate an emptor ſhall have, he that purchaſeth any eſtate of 


47 E.z.ibid.76. freehold, be it in fee-ſimple, fe-tail, oz fo2 life, he 1s an emptor 02 purcha- 


b og go ON «po gy this Ac, and yet the wozds of this Ac be, Qui alicnat jus uxo- 


8 E.2. judge- , 
wb "ann hc Foz this wozd [alienare? ſee the Statute of Glouc', and the nert Chapter 


ment 140. 
Gloc'. cap. 3. enſuing. : 
| Alſo if the baron alien, thongh it be fo2 no valuable conſideration, yet is he 
an emptor that is a purchaſer within this Statute. 


3 E.2, yocher T Uſque ad ztatem warranti {ui.] and at the full age of the 


210. 8E.2. jadge> yowehee the Tenant ſhall ſue a reſummons. 
PR ue Foz the oder of pzoceding herein ſ& the Bok of Entries, 


Raſt, fol.135. | : 

* B-a-uhi fra q De warrantia ſua habenda.] This Ac doth extend as well to 

$ E.2, ubi ſupra, A Warranty in Law, fo2 example, in reſpec of a reverſion, xc. as to a warranty 

9 E:3.4.6E.3.46, itt Deed. And albeit the Stat. of 32 H.8, doth notwithſtanding the alienation 

32 H.8, cap.28. of the husband,tc. give to the wife and her heirs a right to enter, as by that Ad 
appeareth, ſo as the wife 02 her heirs are not dziven to their Action, as at the 
fime of the making of this Ac they were, and therefoze this Ac may ſeem to 
ſome to Kvpf no great uſe, yet foz divers points of notable learning, and foz the 
diſcuſſing of like caſes Tanding upon like reaſon, as you have perceived, we 
held it very pzofitable and neceſſary to be explained, 


CAP. XLE 

\ Tatuit Dominus Rex, quod fi Abbates,Priores,Cuſtodes 
g hoſpitalium, & aliarum domorum religioſarum funda- 
tarum ab ipſo, vel a progenitoribus ſuis alienaverint de c#- 
texo tenementa domibus ipſis ab ipſo vel 4 progenitoribus 
ſuis collata, tenementa illa in manum domini Regis cap!- 
antur, & ad voluntatem ſuam tencantur, & empror amutrat 
ſuum recuperare, tam de tenementis quam de pecunia, quam 

aiavit. Si autem domus illa 3 cont”, baron” vel ab aliis 
fundar fuerit, de ten' fic alienar” habear ille, a quo vel a cu- 


jus anteceſſore ten? ſic alienar' collatum fuerit, breve ad re- 


cuperand” ten' illud in dominico, quod tale eſt : "oO 
tail 


Cap.41- IWeſtm. ſecond. 
tali Abbati, quod juſte, &c. reddatB. tale ten*. quod cidem 
Jomui collatum fuit in liberam eleemoſynam per pred” B. 
yel anteceſſores ſuos, & quod ad prxdi&t B, reverti deber per 
alienationem, quam predict Abbas fecit de prxdicto ten 
contra formam collationſs przdiz, ut dic'. Eodem modo 
de ten' dar* pro Cantaria {tinends vel luminari in aliqua 
Eccleſia vel capella, vel alia eleemoſyna ſuſtenranda, fi ten” 
fic dar alienetur. Er 1 forte ten* fic dar” pro Cantaria, lu- 
minari, paſtu pauperum, vel alia cleemoſyna ſuſtentanda vel 
faciend', non fuerit alienat', ſed ſubtraQa fuerit hujuſmodi 
ecleemoſyna per biennium, competat a&tio donatori aut ejus 
hzredi ad petendum tenement” fic datum in dominico, ficut 
ſaturum elt in Statuto Gloceſt' de tenementis dimiſſis ad 
faciendum vel reddendum quartam partem valoris tene- 
ment”, vel majorem. Gloc' cap.4. 


At the Common Law, as it appeareth by Glanvil, Nec Epiſcopus, nec Ab- Glany.l.7,cap.t; 
bas, quia corum Baroniz ſunt de eleemoſyna Domini Regis, & anteceflorum CJus, 
non poſfunt de dominicis ſuis aliquam partem dare ad remanentiam fine afſenſu & 
confirmatione domini Regls, 

The meaning whereof ts,that ſing thoſe that hold of the King per baroniam, Lib.s.fol.co;11, 
did hold of the King in Capite, that therefoze, by his opinion, they could not de jure Regis 
alien any part thereof without the Kings aſſent ; but yet if the Biſhop with the Ecclcſialtico. 
aſſent of his Chapter, oz the Abbot with the aſſent of his Covent, and the like, 
had aliened the land, the eſtate of the alienc could not have been avoided. 

S& the Charter of H. 1. of the foundation of the Abbey of Reading in the 
26, year of his reign, wherein you ſhall reade, Qui autem, Deo annuente, cano- 
nica eleRione Abbas ſubſticurus fuerit, non cum ſuis ſecularibus conſanguineis, ſeu 
quibuſliber aliis, elecmoſynas monaſterit male utendo diſperdat, ſed pauperibus, & 
pereorints, & hoſpitibus ſuſciptendis curam oerat, terras cenſuales non ad feodum 

oner,; 

90 as no doubf the alicnation was againlt the minde of the founder, & contra 
formam donationis) pet they having a fe-ſlmple, the Common Law reſtrained 
them not from alienation, concurrentibus his, quz in jure requiruntur, 

©o as the miſchief was, when the altenation was a barre to the Duc- 
ceſſoz. 


T Si Abbares, Priores, cuſtodes hoſpitalium, & aliarum 


domorum religioſarum.)} ging this Ac beginneth with Abbots,xc, 498-3-27. 468.3 
and concludeth with other religions houſes, Biſhops are not compzehended — - 
within this Act, foz they are ſuperiour fo Abbots, xc. and theſe wozds [other Foes "Min 
religious houſes] ſhall ertend to houſes inferiour to them that were mentioned > Mar. Dier 109. 
befoze. 33 H.8. cap:30. 
Alſo Biſhops are not p2operly religious, that is, regular, but ſecular ; but 34 35H-8.c.15. 


yet this Act doth referre to inferiour houſes that are Eccleſiaſtical and ſecular, = ag wag 


8 hereafter in this Chapter ſhall appear. |. poſteacap.47. 
Se the firft part of the Inſticutes, ſeQ. 1 3 3, 33 E.3z. aide )e 
DE Brook tir, Alienation 1 5. Roy 103, 


* T7 Fundatarum ab iplo, vel a progenitoribus ſuis.] 
Nnn Albeit 


458 


F.N:B. 211.h, 


40E.3.27.-F.N.B. 
211, Vet.N.B. 
142. 46E.3. for- 
feiture 18. Ca- 
pit. eſchear' 

Vet Mag. Chart. 
161. 


See the books laſt 
before mentioned. 


Hill. 33 E 3.Rot. 
14. Coram Rege 
Abboer de Stone- 
leys Caſe, 


45 E.3.18. 
F. N, Be» 31 I. 


7 H.6.2: 


F.N.B.211. 
Regiſt, 


13H.7.5,8.45E.3: 
18. Stamf, Pr.cr, 
F.N.B.212, 


23 E:3. contr? 
collet. 3. 


Weſtm. ſecond. Cap. gi. 
Alveit he-that giveth the firſt land upon raiſing and creation of the houſe be 
the founder, though it be mnch leſfſe then the lands after given to the houſe in 
liberam elcemoſynam, yet this Act doth extend not onely to lands ratione funda- 


czonis, but alſo to lands ratione dotationis, fo they were given in liberam elecmoſy- 
nam, Vide hereafter in this Chapter. | 


7 Aljenayerint.] This A (peaketh. of an alienation made by gb, 
bots, ec. but if muſt be intended of alienations with the aſſent of the Covent, 
02 elſe the ſucceſo2 might recover the ſame by a Writ of Enfry fine afſeriſ ca. 
piculi ; foz where Ads of Parliaments give remedy, if is ever intended that it 
thall not be illuſozy. = : 

And albeit this Ad ſpeaketh of the Abbots that alten, if is underſt@d when 

the, Abbots alien with conſent, as is afozeſaid, thereby ts a right veſted in ths 
King; and albeit the Abbot dieth, yet the King may have an office fo finde 
his right, and recover the land in the time of the ſticceſſo2 ; and ſs may a com- 
mon-perſon have remedy in that caſe, as ſhall be ſatd hereafter. 
_ And ſome have ſaid; that this alienation is intended when the alienation 
ts in f&, and nof when the cffafe is made but foz2 life,oz tn fail ; but then ſhould 
the Statute be of ſmall effec, fo2 then-might he make many gifts in tail,” o; 
multiply leaſes fo2z many lives, without reſerving the accuſtomed rent, and 
thereby utterly overthzow the houſe, as in fozmer times if hath done. | 

As you may reade that it was found by inquilitton in the reign of E. 3, that 
Thomas de Pipe, Abbot of the Ponaltery of Stonely, th the County of Warwick 
(of the foundation of King Henry fizz Emprefſe (Which was H.2.) and that he 
gave to the ſaid houſe in liberam eleemoſynam, the Hannoz of Stonely in the ſaid 
County ) alienavit diverfis hominibus particulariter, prout patet 1nferius, viz, Iſabellz 
de Beneſhale Concubinz difti Abbatis, & Johanni fillo corundem Abbaris & Iſa- 
bellz primogenito filio. unum meſſuagium, & unam carucatam terrz, & decem mer- 
catus redditus cum pertin* in Fynham, Habendum & tenendum ad terminum yitz 
corundem Iſabellz & Johannis abſque aliquo inde reddendo annuatim ; And foynd 
alſo divers other leaſes fo2 lives of parts of the ſaid Pannoz made fo divers 
perſons, fo and foz2 the benefit of the ſaid Abbot, and of his Concubine, and 
of her and hts baſfards ; but 1f is beſt to uſe the wozds of the Recozd it ſelf: 
Abſque aliquo inde reddendo vel prz manibus inde de eiſdem percepto, ſed -tan- 
tummodo ad opus & proficuum ipfius Abbatis, & maxime pro ſuſtentatione & jnyen- 
tione przdiftorum Ifabellz & puerorum corundem Abbatis & Iſabellz, qui exce- 
dunt numerum monachorum ſuorum miflas celebrantium, f forte- deponeretur de 
ſtatu ſuo, &c, 

Sometime alienare ts faken foz alienum facere, and therefoze if land be rec- 
covered in valne, exc. the founder ſhall have a Writ of contra formam Within 
this Statute. a 

If the Abbot with conſent of the Covent doth charge the land, thts is not 
within this Ac, fo2 no land oz tenement is aliened, 


q Collata.)} Lands and Tenements given in fre almoigne after the 


foundation ratione dotationis, are within this wozd (collata] Which ertendeth as | 


well to lands ratione dotationis, as to lands ratione fundationis, 


T7 Inmanum domini Regis capiantur.] The King in this 
caſe mulk have an office found foz him, and a Scire fac* againft the ter-Denant, 
by the intendment and conſtruction of this Act, foz all neceſſary incidents are 


. to be underſfd, and in the Scire fac? the ter-Tenant is not concluded by any 


frial had againft the Abbot. | 
© Siautem domus illa a Comite, Barone, vel aliis fundata 


f uerit.] Yaving p2ovided remedy when the King was founder, now this 
Ac pzovidcth when a Subject is founder. 


q Tenementum fic alienatyum.,) Theſe wozds couple all that 
hath been ſaid befoze to this bzanch, Colla- 


| Cap.qi:  Weſtm, ſecond. 459 


« Collatum fuerit in liberam elcemaſynam.] &o as of ne- Regit. +38. 
ceſſity the lands and tenements within the purview of this Ac mult be given ie ns 211, 8. 
in Frankalmoign, foz ſo be the wozds of the Writ framed and fozmed by woes + oh 
this Ad. |  137- 
x treating hereof, ſaith, Alia eſt cauſa cum res detur in eleemoſyna, & alie- What Free al- 
netur, in quo caſu proviſum fuit quod breye de ingreſſu ad tecuperandum hujuſ- moigne is. ; 
modi tenementum alienatum in dominico, Vide capit* Eſchaetrie, Ver Magna Flera lib, 5, ca.24; 
Charta 1Gr, 


| Habeat,&c. breve ad recuperandum.] ghis bzanch ſaith, 

Habeat breve : 1But what if the alienation be of ſuch a Tenement o2 Yeredita- 
ment, as there lieth no Writ of Contra formam collationis? As foz example, if 29 E.z. Contra 
an Advowſon be aliened Contra formam collationis, the founder ſhall pzeſent, forman collar.s, 
becauſe he can have no Writ ; foz when a right is given, the Law with if nag —r 
will give a remedy,ſo as this Act is to be underſtood, that his remedy ſhall be by 2,. Flea l.5.c.34. 
Writ, where a Writ doth lie. For this Writ. 

After a recovery had by fozce of this UWrit againlt the Abbot, there muſt be 
aScire fac? (as hath been ſaid) againlft the Tenant of the land, who is not con- 
cluded by any trial, ec. had againff the Abbot, xc. 


Vide 32 F.3, tit, Breve 291. foz the fozm of this Writ, 32 E.z. Bre.29t. 
The heir ſhall have this Writ foz an altenatton in the time of his anceſto2, yl E.3z Contra 
fo: the right of Action once veſted in the anceſtoz cannot die. wg » or; 


This Writ alſo lieth againff the ſuccefſo2 foz an alienation made by the pze- : H.4.17.E.N.B. 
deceſſo2, notwithſfanding theſe wo2ds in the Wrif, Przdius abbas ; oz the heir- 211, 
may have an Action againſt the ſucceſſoz. Regiſt. 238. Vet, 
* This Action of Contra formam collationis conſiſteth onely in p2ivity foz man = 
none but onely foz the founder, o2 donoz, 92 hts heir, andnotf fo2 any ſtranger, 126, Seth bal 
clauſe of this 


< Fodem modo de tenemento dato ” Cantaria ſuſti- Chapter. 


, «2 . _ TERS. Ceri 
nenda, vel luminari in aliqua Ecclefia, ſeu Capella, vel alia :8. F:N.s.z:1. 


eleemoſyna ſuſtinenda, f1 tenementum fic datum alienetur.] 
Eleemoſyna : De the firſt part of the Inſtitutes, ſeR, 1 3 3, &c, Et le Cuſtumier de 
Norm, cap. 32. Tenure per omoſiie, & le lattin com ſur ceo, 

This is a clauſe of reference, Eodem modo, $:c, 1But this clauſe ertendeth 7 ©: 
not to the lands o2 fenements parcel of the foundation of the Abbey, o2 
au, foz the fozmer bzanches of this Aa had made ſufficient p2oviſion 

2 them. 

But this clauſe extendeth to lands o2 tenements given to any Eccleſiaſtical *? TGy. Be 
perſon, that is, either Religions, as Abbots, P2tozs,xc. o2 Secular, as Par- 
ſons of Churches, Deans, ec. foz the finding of a Chauntery Pzieff, oz of a 
light, oz any other charitable, oz alms-deeds, o2 when a Chauntery is incozpo- 
rated, and lands given foz maintenance of the ſame. 

And this bzarich being general, viz, De tenemento dato pro Cantaria; &c, the Regiſt. 238. 
ſame extendeth as well to Biſhops, artd all other Secular perſons; oz Eccleſi- *-N-3-209: & 
alfical, as Religtous, conliffing of one ſole perſon, o2 aggregate of many : and 
ſo note the diverſity between this and the fozmer bzanch, and the ſeveral rea- 
ſons of the ſame. | 
By theſe wozds [ Eodem modo] if lands were given to an Abbot, Pro Canta- 3E-3-5-2-32E. 3. 
ria ſuſtinenda, aut pro paſtu pauperum, 02 other ſuch ſervice in certain ; and the 55,397 cir: 
Abbot aliened with conſent of the Covent, yet the Contra formam collatio- pagn.Chare.16+. 


nis did lie againſt the Abbot upon this bzanch, by reference ts the fozmer See the firſt part 
banch. | of the Inſtirures, 
leR.530, 


E Ec fi forte tenementa ſic data, pro Cantaria, Jaminari, 
Nnn 2 paſtu . 


460 Weſtm. ſecond. Cap.41. 
paſtu pauperum, vel alia cleemoſina ſuſtinenda, vel facienda, 
non fuerit alicnata, ſed ſubtra&ta fuerit hujuſmodi eleemo- 


Regiſt, 238. {ina per biennium. By this bzanch is a Cefſayit given, where lands 
F,N.B. 20g.k. were given to finde a Chaplain to ſing Divine @ervice, oz to finds a light in 


Fer eietae” ſuch a Church, xc. 02 to diſtribute certain Bzead and Beer every day, week, oz 
Charts 162. moneth to pw2 people, tc. | 


One = « Tenementa ſic data, &C.] This bzanch extendeth not toa gift 

7 H.4.:6.F,N.B, In tail, fo2 the Donoz ſhall not have a Ccilayic within this Dtatute, 

210. E, It is holden, that this bzanch concerning the Ccfſayit, extendeth not to lands 

7 E.4.11.pr 92 tenements given by the founder upon the foundation of the houſe , albeit, 

Caresby, as it appeareth by the ſaid Charter of H. 1. the lands were generally given, not 

= yon o onely foz celebzation of Divine Service in the Church, xc. buf foz ſulfentation 

;ete137* of pz people, 03 other alms deeds, which are alſo adjudged in Law Divine 

Dervice. 

11R.:, View6s, And this clauſe, that giveth the Ceſſavit, referreth onely fo the laft bzanch 
concerning Chauntries, lights, and other particular alms deeds, and notf fo the 
fo2mer bzanch concerning the foundations and dotations in libera eleemoſina in 
general ; foz this bzanch ertendefh not at all to lands given 1n Free almoigne, 

x. Part ofthe 11 as the firſt and ſecond clauſes did, foz in Free almoigne no certain ſervice is to 

Aiures,(e2.136» ye done, and therefoze foz them no CeMſavic can lie, but lieth onely where par- 

37. x; 5 , 

ficular Divine Dervices are mentioned. - 

x. Part ofthe In= Note here the excellent judgement of the makers of this Ac, foz they, foz 

Ricures, ſeQ.1 37. alienation of lands given in Free almoigne, that is, fo celebzation of Divine 

F.,N.B. 310. E. Services, tc. incertain, gave a Contra formam collationis, but gave no Ceſ- 
ſavit foz ceſſcr, becauſe no Ceſlavit could lie foz Divine Service incertatn, but 
fo2 Divine Dervice certain, both a Contra formam collationis, anda Ceſſayit re- 
ſpectively by this Ac doth lie, as well as an Avowzy foz the ſame at the Com- 
mon Law. | 


« Competat ao donatori, aut ejus heredi.] Jn this cafe 
frm 1 F the heir ſhall upon this bzanch have a Ceſlavit pro paſtn pauperum, foz the 
454" dg 4H, cefſer done tn the life of his anceſfo2, but ſo ſhall not the heir of the Lozd ina 

TA Ceſlavit upon the Statute of Gloce(? : and the reaſon of the diverſity is, foz that 
| in aCeflavic bzought upon this bzanch De paſtu pauperum, no tender of the arre- 
rages ſhall be by the Tenant to the Demandant,becauſe they belong tothe poz, 
and never belonged (0 the Demandant oz his anceſto2.; but the rent andſer- 
vice upon the Statute of Gloc' belonged to the Lozd to whom the fender was 
fo be made, but his heir is ouf of that Statute, becauſe the tender of the arre- 
rages in the life of the anceſtoz belonged not to him. : 


C Sicut ſtatutum eſt .in ſtatuto Gloc'.] aithough this bzanch 
hath a reference to the Statute of Gloc?, yet it is to be underſtood, to extend 
to ſuch clauſes of that Ac, as may ſfand with reaſon of Law and conveniency, 
as you perceive by an erample befoze remembzed, Er fic de fimilibus, 


Cap. 42. « Weſtm.ſecont 


LAT. LIL 


NE Mareſcallis domini Regis de feodo, Camerariis , 

_P# cuſtodibus hoſtiorum in itinere Juſtic', & ſervienti- 
bus virgam portantibus coram Juſtic' apud Weſtm', qui of- 
ficium illud habeant de feodo, & qui plus exigunt ratione 
feodi ſui quam exigere conſueverunt , ſecundum .quod 
multi queruntur ſuper eos qui ſtatur' cur* a multo rempore 
viderunt & ſciunt, dominus Rex inquirt fecit, quem ſtar” 

redi&t miniſtri de feodo habere conſueyerunt tempori- 
bo retroactis, & per inquiſitionem ſtatuit & przcepit, 
quod Mareſcallus de feodo qui de novo exigit palefridum 
de Comitibus, Baronibus, & aliis per partem Baroniz te- 
nent', quando homagium fecerint, & nihilominus ad ma- 
littam eorum alium palefridum, & de quibuſdam (de qui- 
bus palefridum habere non debuit) palefridum de novo ex- 
;gunr, ordinavit qued przdi&tus Mareſcallus de quolibet 
Comite & Barone (integram baroniam tenente) de uno pa- 
lefrido fit contentus, vel de precio quale antiquirus perci- 
pere conſuevit, ita quod {1 ad homagium, quod fecir, pale- 
fridum. yel precium in forma predicta ceperit, ad malitiam 
ſuam nihil capiar. 

Er fi forte ad homagium nihil ceperit, ad malitiam ſuam 
capiat. De Abbatibus & Prioribus integram baroniam te- 
nentibus, cum homagium aut fidelitatem pro baroniis ſuis 
tecerint, capiatpalefridam vel precium, ut pradictum eſt. 

Hoc idem de Archiepiſcopis, & Epiſcopis obſervand' eſt. 
De bis autem qui partem baroniz tenenr, five int religiot, 
live ſeculares, capiat ſecund' portionem parris baroniz, quam 
tenent. De Religioſis tenent” in liberam eleemoſinam, & 
non per baroniam, vel partem baroniz, nihil de cxtero exI- 
gat Mareſcallus. 

Er conceſſit dominus Rex, quod per hoc ftatutum non 
prxcludatur Mareſcallus ſuus de feodo in plus perendo, fi 
impoſterum oſtendere poterit, quod jus habear plus pe- 
tendi. 

Camerarii domini Regis habeant de cztero de Archi- 
epiſcopis, Epiſcopis, Abbartibus, Prioribus, & aliis Fong 
eccleſ1- 


eccleſiaſticis, Comit', Baron', integram baroniam tenent', 
rationabilem fidem cum homagium aut fidelitatem pro ba- 
roniis ſuis fecerinr. Et fi per partem baroniz teneant, ca- 
piant rationabilem finem ſecundum portionem ipſlos con- 
tingentem. Ali vero Abbartes, Priorcs, Religioſ1, & ſecula- 
res non tenentes per baroniam, vel partem baroniz, non 
diſtringantur ad finem faciend*, ſecundum quod detenen- 
tibus per baroniam vel partem baroniz dictum eſt, ſed fit 


Camerarius de ſupecriori indumento contentus, yel de pre- 


cio indumenti : quod plus honeſte dictum eſt pro Religioſis 
quam ſecularibus, quia honeſtius eſt, quod Religioſi faciant 
pro ſuperiori indyumento, quam exuant. 


W.z.cap.4% _ The miſchief befoze this Statute was, that not onely the Barſhal, and the 
Chamberlain of the Kings houſe, but ſoms inferiour Dfficers, as the Po; 
ters, o2 Da2-kepers of the Julfices in Eyze ; and likewiſe the bearers of 
Rods oz Staves befoze the Juffices at Weſtminſter, dtd ertozt of the Subjer 
erceſſive Fes, moze then was dne to them : whereupon many that of long 
time had known the Kings Court, and other the ſatd Courts,did greatly com 


plain ; foz remedy whereof this Act was made ; the particular miſchtefs ſhall te - 


ſpecified in fhetr due places. 


The Statute of W.1. had p2ovided againff the Ertoztion by Mergeants,CH : 


ers, and Parſhals of Juſfices in Ey2e, and of other Juffices ; now this q 
p:ovideth againfſt the Dfficers following. ng 


» 


Bric, fo.1. b, 'T De Mareſchallis domini regis.] This is intended of the 


: In- , - | 
-Laaay ty 7 PÞarthal of the Kings houſe. Df this Dfficer Britton ſaith thus, 'Et que le Ma- 


cap. Grand Ser= reſchal de noſtre hoſtele teigne noſtre lieu deins la wierge de noftre hoſtle, 8&c, The 
geanty, Steward of the Kings houſe and this Parlhal have a Court of Julfice, as elſe- 


Fleta li. 2. C. 35435. 
Lib.x0. fo.68,&c. where we have ſhewed. 


Lib.6. fo.20,21. T os 
Lib.y.fo..7] 7 De camerarus.} This is alſo intended of the Chamberlain of the 
Eleralib.z. cap.6, Litngs houſe. ZTheL. Chamberlain of fhe Kings houtſhold ts a great Officer 
of the Kings houſe, ſo called becauſe his Dffice doth pzincipally'concern the 
Chambers, that is, matters above the fairs; Df his Dffice Fleta wiiteth 
thus, Cametarius autem, & ſubminiſtri camerz a juriſdictione Sen*, & Mat* exempt! 
ſunt, veluti omnes garderobarti, ut in quibuſdam ;. Non enim extendir ſe juriſdictio 
Sen” ad modica delita Camerartorum, yel garderobariorum audienda,yvel terminanda, 
eo quod ex conſuetudine hoſpirit ſunt exempri, dum tamen illide quibus exigi contl- 
gerit cur*coram Seneſch*, Cameris Regis & Reginz, ac garderobz affidue fint inten- 
dentesz Sed coram Ipfis Theſaur* & Camerar* audiantur querimoniz de hujuſmodi 
miniſtris & ſubdiis ſuis, & terminabuntur, przſente tamen clerico Regis ad placita 
Aulz deputato ; Ita quod de finibus, & amerciament' ex hujuſmodi placitis prove- 
nientibus nihil reg! depereat, Deber enim Camerarius decenter diſponere pro le&to 
Reots, & ut Camerz tapetis, & banqueriis ornentur, & quod 1gnes ſufficienter fiant 1n 
caminis, & providere ne ullus defeRtus inveniatur quatenus officium ſuum contigeric. 
Dbſerve here, what anciently belonged to the Office of the Chamberlatn of 
the Kings houlſhold, 


Fleta ubi ſupra. 


ol tn rs 7M D C feodo.] Theſe wozds are not onely meant of them that have a 
the next Chapter (@-[mple in their Dffices, but ſuch as have any fired cſtate, either in tail o2 fo2 
rowards the end, life, and ſo are theſe wozds intended thzoughout this Ac; and the Office of 

the 


Weſt. ſecond. | Cap.qz: 


Cap.42- . Weſtm, ſecond. 


the Chamberlain of the houſhold was never granted in fe : and ſome do hold, 


that the ſenſe of theſe wozds [ De feodo] are ſuch Dfficers as havs fes due, and 


belonging to them. 


« Per inquiſitionem:] @bcerve here, that befozy. the King; the 
Lo2ds and Commons made this Law, the King did inquire by oath of a Jury 
ſwoz2n of the truth and certainfy of the fees hereafter in this Ac ſet down. 


T Quod Mareſchallus de feodo qui de nevo exigit pale- 


fridum, &C. ] Wwefoze this Act the Marſhal of the Kings houſe claimed and 
did take fs2 his fee of every Earl, Baron, and of others holding by. part of a 
4arony, when they did their homage; his Palfrey; and notwithſfanding, when 
they were made Knights, did challenge and take another Palfrey ; wherein he 
did wzong in fwo reſpeds : - 
1+ That in that caſe he took two Palfreyes where he ought to tak 


bat one; 
2+ That he twk one of them; that held by part of a Barony, both which are 


remedied by this At. | : 
q Prxdictus Mareſchallus de quoliber Comite & Barone 


integra baroniam tenente de uno paltrido fit contentus,&c:] 
Do as by this Act he ought to have but one Palfrey, both at his doing of homage, 
and at his making of Knight. 


T Per integram Baroniam.) aurhat a whole Barony is, and of 


46; 


how many Knights fe&s it conſiſteth, hath been befoze ſhewed, Magna Charta,c.2, Mag. Charr, <2. 


And ifone had divers WBarontes, yet ſ&ing that he was but one perſon, the 
Barſhil ſhould have but one hozſe, De uno palefrido fir contentus ; and ſo it is of 
one that is made Knight, though he hath many Knights fees. 


© Velde precio quale antiquitus percipere conſuevit:) tx perverſe 
That we may ſay once fozall,the ancient pzice of the hozſe of every Archbiſhop, Manuſcript. 


Biſhop, Abbat,P2toz, Earl, o2 Baton holding by an entire 1Barony is r. 1. 
Alſo the ancient pice of the hozſe of one that is mabe Knight, o2 that doth 
homage, having no part of a Barony, is v, Parks, 
Dc the Statute of 4 H.4, cap. 23. - - 

T De hiis qui partem Baroniz tenent, five int religioſ1, 
ye ſeculares, capiat ſecuridum portionem partis Baroniz,] 
as fo2 example, if he hold by half a Barony, he ſhall pay v.l. which is half the 
pice of the hozſe of him that holdeth by an enfire Barony, and ſo accozding to 
rate of the value of the hozſe, xc. | 

ut the Parthil ſhall take nothing of religious o2 Ccclefiaſtical perſons, 
that hold in liberam eleemoſynam, & non per Baroniam, nec pet partem Ba- 
onNlx, 


© Non precludatur Mareſchallusde feodoin plus petendo, 


lin poſterum oſtendere poterit q' jus haber plus perendi.3 
Vere is a ſaving fo2 the Warſhil of his right of demanding other fes upon 
better pzzzf made ; but at the making of thts Act it appeared by the ſaid inqui- 
tion, that no other f&es were due to him;. then are here erpzefſed; but nofe 
there is no ſaving foz the Chamberlain. 


T Camerarii domini Regis habeant de cxtero de Archi- 


epiſcopis.] The Kings Chamberlain,that is,the Chamberlain of the Kings 
Houſhald {hill have a reaſonable fine, when any Eccleſtaſtical oz Lay perſon, 
holding by an entire 1Barony, doe his homage oz fealty, andof them that hold by 
parf 


4 H.q. cap.23- 


part of a Barony a reaſonable fine accozding fo the poztion Which they yave, 
So as nothing is due fo the Kings Chamberlain when one ts made Knight, 
as it appearcth by the context of this. 
T Alii vero Abbartes, Priores religioſi 8 ſeculares non 
tenentes per Baroniam vel partem Baroniz non diſtringantur 


ad finem faciend .] They which hold not by a Barony, noz part of ; 
3Sarony ſhall yeld no fine to the Chamberlain, but the Chamberlain of then 
hall have their uppermoſt garment, o2 the p2ice thereof; and it is moze honef 
fo2 the Chamberlain fo take the pzice in that caſe of the Eccleſiaſtical perſon 
then of the ſecular, and the reaſon is there rendzed, Quia honeſtius eſt, quod reli- 
giofi ſolyant pro ſupertori indumento, quam exuantur, 


—— 


CAP. XLITI. 
| of 7 mn de cxtero Hoſpitulariis & Templariis, ne 


de cztero trahant aliquem in placirum coram conferyz- 
toribus privilegiorum ſuorum de _— re, cujus cognitio 
ſpectar ad forum Regium : Quod {i fecerinr, primo reftity- 
ant damna parti gravatz, & verſus dominum Regem grayi- 
ter puniantur. Prohibet etiam dominus Rex conſeryatoribus 
privilegiorum eorundem, ne de cztero (ad inſtantiam 
Hoſpitulariorum, Templariorum, aut aliorum privilegiato- 
rum) concedant Cirtationes, priuſquam exprimatur ſuper 
qua re fieri debeat citatio, Er f1 viderint hujuſmodi- conſerva- 
rores, quod petatur citatio de aliqua re, cujus cognitio ſpe- 
Etat ad forum Regium, hujuſmedi conſervatores nec cita- 
tionem faciant, nec cognoſcant. Er 11 aliter fecerint conſer- 
vatores, reſpondeant parti lx{z de damnis, & nihilominus 
yerſus dominum Regem graviter puniantur. Er quia hujul- 
modi privilegiati impetrant conſervatores, ſubpriores, prz- 
ſentator”, ſacriſtas, religioſos, qui nihil habent unde 1zfis, aut 


domino Regi ſatisfacere poſlint, qui audaciores fint ad lx- | 


 dend' dignitatem domini Regis quam corum ſuperiores, 
quibus per corum temporalia pcena poteſt infligi : Caveant 
de ctero Przlati hujuſmodi obedientiariorum, ne permit- 
tant obedientiarios ſuos aſſumere fibi juriſdiftionem in pre- 
judicium domini regis & coronz ſux. Quod i fecerint, 
pro facto ipſorum reſpondeant ſui ſuperiores, ac {i de pro- 
prio facto ſuo conviRti efſent. | 


«4 Pro- 


Weſtm. ſecond. Cap.43. 
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Cap.43- Weftm. ſecond. 


f Prohibeatur de cxtero Hoſpitulariis & Templariis.] 
The Yoſpitallers and Templars had divers great liberties and paiviledges, 
and amongſt the reft they held an Eccleffaſticall Court befoze a Canonift oz 
ſome of the Clergy whom they termed Conſeryator privilegiorum ſuorum, 
which Judge having ind&ed moze anuthozify then was convenient, yef did he 
daply in reſpec of the height and greatnelle of theſe two o2ders, and at their in- 
fatice and direnion; tncroach and hold plea of matters determinable by the 
Common Law, fo2 Cut plus Jicer quam pareſt, plus yult quam licet ; And this 
was one great miſchicf,--4”*>-- -- | Oe” EE. 

Another miſchiff” was, that*this Judge likewiſe at their inffance in caſes, 
wherein he had juriſdiction, would make generall cifafions, as pro ſalute arumz, 
and the like, without erpzeffing the matter whereupon the cifafion was made, 
which alſs was againff Law, and tended fo the grievous verafion of the Sub- 
ject, both which miſchiefs oz rather abuſes are remedied by thts Ac. 


e Cujus cognitio ſpeRtatad forum regium.] This bzanch 
is in affirmance of the Common Law, ; : 

q -Quod fi fecerint, primo reſtituant damna parti grava- 
tx, & verſus dominum regem graviter puniantur.] wy this 


bzanch the Yoſpitallers and Templars are to yeld damages fo the party 
grieved, and to be grievouſly fined to the King, ifthey dzawany man in plea 


befoze the conſervatoz2 of their pziviledges of any thing determinable in the 


Kings Courts. 
q Ad inftantia hoſpit',templar' aut aliori: privilegiatoria,) 
PÞereby 4t appeareth that their juriſdiction ertended reſpectively, not only ts 


the PYoſpitallers and Templars, but to perſons pziviledged, oz within their 
p2iviledges, and fo2 that cauſe the Judge was termed Conſeryator pr1 - 


vilegiorum, 
q Prohibet Dominus Rex conſervatoribus,&c. nedeczx- 
tero, &c. concedant citationes priuſquam exprimatur ſuper 


qua re fieri debeat citatio.J This bzanch is in affirmance of the 
Common Law, as befoze in this Chapter it hath appeared; And this agree 
eth with Linwood, who taketh a citation in foro Eccleſiaſtico to be, as the Urit 
in foro ſeculari, foz ſo it is by him defined, Breve idem importat quod przcepturg 
yl citatio, & in co continetur grayamen, ſuper quo procedit a&tto ipfius agentls 
ku proſequentis. 


T Ercf1 aliter fecerint conſervatores, &c.) wy this bzanch 
the party grieved ſhall recover his damages alſo agajnſt the ſaid Judge if be 
graunt any citation, oz hold any plea of 62 fo2 any mafter veterminable in the 
Kings Court, ſo as the party grievedſhail have double remedy, both againft the 
Poſpitallers and Templars, and alſo againſt their Jadge, and the King fo 
habe a double fine, in reſpect of the wzong done to his Crown and Dignity, 
and the unjuft veration of his Subjeas, 


yl Conſervatores.) Foz this wozdſ& hereafter Cap, 47. 

Alſo if the Judge did grant a generall citation without expzefſing the cauſe, 
by colour whereof the party was troubled, he ſhould yeld to the party damages, 
and be grievouſly fined to the Ktng, 

T Erquia hujuſmodi privilegiati impetrant conſeryatores, 
lubpriores, przſcratores, ſacriſtas, religioſos, qui nihil habet.] 

Doo Befozs 
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F.N.B. 41.2. 

20 E.z. excom.gy. 
28E.3.97.20E.4., 
20, b, 


Linwood de foro 
COmPper, Cap.3. 


46 6 W eftm. ſecond - Cap.44. 
3Gefoze this Ac there was another miſchteſo2 abuſe, and that was, that theſe 
Hoſpitallers andAcmplers, to defeat the remedy that was given to the party 
grieved againſt the Judge in the caſes aboveſaid by the Common Law, did con; 
ſtitute Subp2iozs, Chatinters, Sexrtens, and other Religious men, which had 
nothing to ſatisfie the party grieved, noz the King,( whereby it appeareth tha 
the party grieved in the caſes aboveſaid had remedy by the Common Law 
were moze bold to offend againffthe Kings Crown and Dignity then their (, 
periozs, xc, foz this miſchtef, oz rather abuſe, remedy 1s here pzovided, | 


| Qui audaciores fint.} The wiſtom of the Commen Law 
ever, that menof ability andſufficient means to lice houldbe calledto ©, 
ces, and Judictall places, fo2 the cauſes : | 

1+ Firff, fo2 that they would fear to offend ; foz men that are in place of 
Judicature and without meanes, are, as it here appeareth, boldelt 0 


fend. | : 
2. They to maintaine their counfenances are pzoneſt to bzibe ap 


ertozt. ED | 
I That -if they offend, they may be able to ſatisfie the party grieve, any 
the Kinghis fine ; which th2x cauſes do appear by this bzanch, 


«T Adlxzdendum dignitatem Regis.] Here it appeareth that 
incroachment of Juriſdiction by Eccleſialficall Judges contrary to the Kings 
Laws is, Crimen lzſz dignitatis Regls : which appeareth by theſe wozds, and 
hereafter it is in this bzanch ſaid, In przjudiclum Domini Regis & Coro. 


nz ſux, 
Sn -* 4 Quod fi fecerint, pro facto ipſorum reſpondeant ſui 
cior52H.3. Set ſtperiores , ac {1 de proprio facto ſuo convicti efſent] 
rats cory re is the remedy p2ovided fo2 the laſf mentioned miſchief oz abuſe, iz, 
arAf.10.508.3.5 that the ſuperiozs, that is, thoſe that appoint ſuch Judges (as are not ſuffi- 
298.6.32.2 H.6. cient to ſatisfie the party grieved his damages, and the King his fine) ſhall 
ca-10.1.11.f0.92. out of their Tempozalties ſatisfie the ſame, acco2ding to the rule of reſpon- 


'The Earl of h Fay: ſuperior, | - 
Devonlhirey cat. And by the Common Law, if the Cozoner be inſufficient, the whole Com 


LDL... fbi I Fo ; 
'Re- ty, who made election and choyce o him, tha tanquam elector & ſuperior afs 

win Sa” Rot. ſwer foz him, and ſo ſhall the Dfficer anſwer fo2his Deputy, | 

Herlizans Caſe. 

39 H.6. 32. 


CHF. ALEF. 


37, 29» 


See W.1.cap.26, | & | Smpe-na hoſtiorumin itineribus, virgam portan- 


tibus. coram Juſtic' de Banco : Ordinatum eſt, quod 

de qualibert Aſsiſa & jurara quam cuſtodjunt, capiant de- 
cemdenarios tantum,de Chirographis nihil. De his qui recu- 
erant demandas ſuas verſus plures per defaltam,redditione, 
vel alio modo per judicium fine aſsifa, vel jurar', nihil. De 
his qui recedunt fine die per defalram petentis vel queren- 
tis, nihil capiant. Er fi.quis recuperayeric demandam 
ſuam verſus plures per unum breve, & per recogritionem 


alsiſz 


=» ww" CON ww 11 i 0 -.-_ 


Cap.44- Weſtm. ſecond.” 

aGiſz vel jurat' de quatuor denariis fintcontenti. Et fimi- 
licke fi plures in uno brevi nominari per recognitionem al- 
fiſz vel juratz recupaverint demandam , dequatuor dena- 
riis fint contenti. De his qui faciunt homagiutn iti. bati- 
co, de ſuperiori panno fint contenti. De magnis aſsiſ1s, at- 
tinRis, juraris, & dueltlo percufſs ii. d./tannith caplartr. 


De. his qui vocarti, ſunt coram Juftic' ad ' ſequend”; yet-de- 


fendend* placitum funum , nihil capiant pro egrefſa vel 
ingrefſu, Ad placita Coronz de qualibet duodena xii. d, 
rantum capiantur. De quoliber priſonario deliberato iy. d. 
tantum capiantur. De quolibet cujus pax proclamara fueris 
xii. d. tantum capiatur. De inventoribus occiſoruni, & aliis 
attachiat vill iv. d. De decennariis hominibus, at, de 
quatuor hominibus & pogetes ac decenariis niltil capiatur, 
De Chirographariis pro Chirographo faciendo ftaturum eſt; 
quod de quatuor folidis fint contenti. De Clericis ſcri- 
bentibus brevia originalia & judicialia ſtarutum eſt, quod 
pro uno brevi de uno denario ſfint comenti. Er injungir 
Dominus Rex omnibus & ſingulis Juſticiariis ſuis in fide & 
facramento quibusei tenentus, quiod f hajuſmedi miniftri 
contra przd' ſtatutum in aliquoarticals venetine, 8 _ 
timonia ad cos pervencat, peenam eis infligatit rationabilem. 


Er fiicerum deliquerintmajorem pernam eis infligant, qua 


caſtigari merito debetint. Er 1 tertio deliquerint, & ſuper 
hoc convidti fuerint, + ſint miniſtri de feodo, amitrane feo- 
dum ſour, & frali: fine, armicant curtam regis, nec tede- 
aot fine ipſius regis ſpeciali prazcepto aut gratia. 


T De cuſtodibus hoſtiorum in itineribus virgam por- 
tantibus, &c.] Lhis noblo and wiſe King, knowing that Extoztivwwas 
a grievvus- burthen to: his Bubjecs, and having pzovidedagainl the- ſang by 
many Laws, as-befo2e hath appeared-: Jn this Chapter beſetteth!down in pax- 
ficalar, as an. addition-to-his foemev Ads, what Feos- the Peaters beaving 
digcge bofo2e the Juſfices of the-Common Pleas in their Ctrcuif, the'Chirg/ 
Npahers and.Clerks waiting Writs D2iginalloz Judiciall ſhould fakewhich 
bere the due Fees befoze this: Ag;. but-yet-it-was thought neceCary that the 
ſame ſhould be ſet down, and-publiſhed-by Ac-of- Parliament foz-thzes cauſos, 

1, That all the Subjects of the Realm might take notice, and know in 
what caſes to give, and in what not. 
2 In caſes where they onght to give, what they were fo give in cer- 
3- That the Dfficers o2 the miniſters take no moze then is here pzeſcribed, 
under p2etence of Expedition, o2 other pzetert whatſoever, noz to take any 
thing where nothing & due to them, under the _ hereby inflicted, 
00 2 
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26 All. 45. 
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L H.4.czp.8. 


See W. 2. cap. 4+ 


Weſtm. ſecond. Cap. 44. 

© Er ſi quis recuperaverit demanda ſua verſus plures, &6.] 
Where theres were many Tenants oz Defendants, 4. d. was befoze this aa 
ertozted fo2 every Tenant oz Defendant upon a recovery againſt them, where 


(they all being but as one Tenant oz Defendant) there ought fo be given but. 


one 4,4. as it is declared by this Art. 


C De chirographariis pro chirographo faciendo ſtaturum 


eſt, quod de 4-5. fint contenti.] Chirographarius cometh of the Gzwk 
wozk y<:e52640:7v, Which is as much to ſay, as a hand waiting, ſo called, becauie 
he wziteth the Chirographs, that is, the Indentures of the Fine, one fo2 the 
buyer, another fo2 the ſeller ; and the Fine is ſaid fo be ingrofſed, when the 
Chirographer maketh the Jndentures, and delivers them. , 

By the ®tatute of 2 Henry 4. cap. 8. it is p2ovided, that the Chirogra- 
pher ſhall take but the ſaid ſumme of 4. s, mentioned in this Aa foz a 
Fine levied. 4 


T Ec injungit dominus Rex omnibus, & ſingulis Juſtici- 
ariis ſuis in fide, & ſacramento quibus ei tenentur, &c.] 
4By this great injunction, and Commandment of ſo high a nature to the Juli; 
ces, the odiouſnes of Extoztion appeareth, and what an high-ofience it is, fez 
that moſt commonly it 1s accompanied with Perjury, and that 1t hath a coniu- 
ming. quality; whereof the Pzophet David ſpeaking againft the enemies of 
Almighty G D ID, ſaith, Let che {Extortioner conſume that he hath', and let the 
ranger ſpoil his labour. | | 


C Er 1 tertio deliquerint, & ſuper hoc convicti fuerint.] 
Convict fyerint ts here taken fo2 adjudicari fuerint, - | 

Though this bzanch ſcith, Er ſuper hoc convicti fuer', and may ſem to refer 
to the third offence, yet cannot he be conviced of the third befoze he be convid: 
ed of the ſecond, noz of the. ſecond befoze he be convided of the firſt ; andthe 
ſecond offence muſt be committed after the firſÞconviction, and the third after 
the ſecond conviction, and ſeverall Judgements.thercupon given : foz ſo it is 
to be underſtood in other Ads of Parliament, where there be degrees of puniſh- 
ment inflicted, foz the firff, ſecond, and third offence, xc. there mult be ſeverall 
Convictions, that is to ſay, Judgements given upon legall p:oceding foz every 
ſeverall offence, foz if appeareth to be no offence untill Judgement by pzoce- 
ding of Law be given againft him. 


CF Si int miniſtri de feodo.7] This is underfts . of ©fficers 
that have any fired effate,although it be not infe-ſimple, as in the 42,Chapter 
is ſhewed ; fo2 thelargetft eſtate of any of the minifteriall Offices ſpeciffed in 
this Ac that ever was granted, was fo2 term of life ; and this appeareth by 
the diverſity of paniſhments impoſed by thts Act ; fo2 ifthey have their Offices 
De ifeodo, that 1s, of a fired eſtate, fo2 the thirdoffence amictant feodum, that 
is, Officium ſuum z ' and if they have no fired eſtate, but at pleaſure, amictant 
ctiriam regis, that ts, be fozejudged the Kings Conrt,/ ' 

Dee befoze, cap, 2, the ſenſe of theſe wozds, De feodo, 


* C4P; 


LIN! 


Weſtm: ſetond. 


Capu45- 


ES TEF 


FN Uia de his que recordata ſuntcoram Cancellario do- 
mini Regis, & <jus Juſtic' qui recordum habent, & 

in eorum rotulis irrotulatur, non deberhieri proceſſus pla- 
citi per ſummonitiones, attachiamenta, eſfſonium, viſus ter- 
rx, & alias ſolemnitates curiz, {icur fieri conſuevitde con- 
tractibus & conventionibus faftis extra cur* : Obſervandum 
eſt de c#tero, quod ea que invenwntur irrotular” coram 
his, qui recordum habent, vel in finibus content, five fine 
contractus, five conventiones, ſive obligationes, five ſervi- 
tia, aut conſuetudines, recognita, five alia quzcunque ir- 
rotulara, quibus curia Domini Regis ( fine juris & conſuetu- 
dinis offenſo) authoritatem preſtare poreſt, talem de cxtero 
habeant vigor” quod non fir neceſſe in poſterum de his 
placitare, ſed cum venerir conquerens ad cur” domini regis, fi 
recens fir cognirio, vel finis levar, viz. infra annum , fta- 
tim habear breve de cxecutione illius recognitionis factz; 
Ec fi forte a majori tempore tranſacto fata fuerir illa re- 
cognitio, vel finis levatus, precipiatur Vicecom' quod ſcire 
faciat parti, de qua fit querimonia, quod fir ad certum 
diem coram Juſtic', oſtendens (1 quid ſciar dicere) quare 


hujuſmodi irrotular', vel in fine content” executionem habere 
non debeant. Er fi ad diem non venerit, vel forte venerir, 
& nihul ſciat dicere, quare executio fieri non debear, prz- 
cipiarur Vicecom”, quod rem irrotulatam , vel in finecon- 
tent” exequi faciat, Eodem modo mandetur Ordinarig in 
ſuo caſu, obſerverur nihilominus quod| JV. 2. cap. 9.] ſupra- 
dit cſt de medio, qui per recognition aur judicium obliga- 
mseſt ad acquierandum. f: 13 E. 1. Mercatoribus.) 


Dome diverſity of opinion hath ben, whether there was a Scire fae* af the 
Common Law befoze this Act ; andthe doubt grew foz want: of diſtinguiſhing 
betwe@n perſonall Actions, and reall Actions; fo2 true it is, that in perſonall 
Actons, if the Plaintiff after Judgement given o2 Recogniſance knowledged, 
\ncd out nopzoceſſe of Erecution within the year, he could hate no Scire faC', 
lut the Plaintiff o2 Conuſe- was d2iventohis Dziginall, which is tobein- 
fendcd upon the Judgement 02 Recogniſance, as in Actions-of Debt , TUrits. 
« Annuity, o2 6ther perſonall Actions, wherein debts oz-damages were reco- 
bered, oz upon Recognifances, "1419 03101205 

But th reall Actions, o2 tpon a Fine letied, thcugh the Demandant oz Co- 
nuſce. ſucd out no Execution within the year after the Judgement —_— 

ine 


Vide devant,cap. 
18; Hil: 23 E. 2» 
fol.74. b. in iibro 
meo, Ajudge, al 
common ley, 

8 E.3.28,29,44. 
2IE.3.55.40k. 3, 
io Lib.z 3.fo.r2, 


* Sir William Hers 


berts cale, lib. 6. 
fol. $88.Garnons - 
cale 19 H.6:5. 

20 H.6.20.:. 
F. N. B-265.g: 
Regiſt. 298 299. 
1.}art of the Ins 
ftirures; ſeR. 505: - 
506,690. - * 

18 E:3-33334- 
Nota dictum 
Wilby 21 E 4: 
19, b, 
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Fine levyed, the Demandant oz Conuſe of the Fine affer the yer might 
have had a Scire fac? foz theland, ec. becauſe he could not have any new @1- 
ginall either upon the Judgement o2 Fine, as he might have tn the other ca- 
ſes. Now this Act giveth a Seire facias in perſonall Actions in lien of a new 
Dziginall. ; | 

And in reall Actions, two things are remedied by this Act, that is, Firft, 
the tedious P2oceffe, which was af the Common Law, is hereby abzidgen ; any 
ſecondly, the great- delays uſed therein are ufc, as views of the land, ang 
other ſoleynittes uſed in reall Actions. Ps T8 

Nd the diſtinction abovefaid appeareth ( if if be well obferved)) in car 
Books, .and therefoze tho old Rute js. hereby verified, Qui bene diſtinouir,. 
bene docet, | : | 

And thus much being fpoken foz the cauſe of the making of this Act, let us 
now peruſe the wozds. : 


q Quia de hits que recordata funt.} Regularly upon this 
2 E.3.7,8.46E.3- A, a Scire fac* cannot be granted but upon a Reco2d-; but in many caſes a- 
Scire fac 134- Scire £3* is granted, partly upon a Recozd, and partly upon (ach aſuggefiion, 
bang yorenys without which no p2oceding could be upon the Recozd. | 
115.19R.2.ibid. ' Non debet fieri proceſſus placiti per ſummon', at- 


E545 tachiament?, effon', viſus terrz, & alias folemnitates curiz.] 
Pet Here be four things particularly named to be oirffed, viz. ÞP2ocefſe of Sam- 
banbvas + mons, Þ:oceſfe of Attachment, Efoins, view of the-jaud, and then general 
le caſe del wo2ds, other ſolemuittes of Courts. 
Mr. Hoſpital oe? MY. 1 : Zzads _ 
we I. 1 Effon'.) mye efloin of the Tonant o2 Defondant is not onely re- 
2 H.7. 10, & 11. ſtrated by this Ad, but of the Pele wald, whois a ſtranger to the Writ, is 
Hil. x3 E. 2. ubi alſo reffratned. 3 RT | 
ſupra. And the Plainkt-in the: Scire fac' hall not be eſſoitred, atthongh it is his 
I 3012 H, Ont delap. | | 
(8. 


| '. T Etalias ſolemnitates curiz.} 3x4 hath ben refokved, that a 
21 E.4-19. Pyegtecion is within theſ@ words, and that: it ſhould: not be atiawey in. s 


1 H.5.4. 


Regula, 


Scixe Facias, E RG 
>E.3.18.478, Anddiversanthozittesare againff if, = 
5 2-43: . * Aide, Age, and Receit thall be-granfed. iwa. Scire facias ;. ſogSolemniges 


15 8.7.8. curiz, are, y20 bp, velaus. in reſyed. of. the, ſolemn. judiciall. pzoceevings 
*17 E.3-46.18E. Court, and thele wo2ds extend nof fo the right of the party tohave his age, 0; 


EY 4 2 13. toi bs recoived, oz to habe aidoof-another, 
mod fo T In finibus.]. Upon a Fine Sur. gram: & render of an. Advoluſon, a 
118.W; 2.cap.s; Scire facias thall be; granted, foz this is a Juvirtall, andno oziginall- Writ, fo 
OR deadvocad, non. ſunt:aificria.brevia.oripinalia, 
And though Fines be here named, yet Kecoveries.in-reall;Acions ars withy 
s inthe purview ofthis Ad, 


6 61.00  Quod: nor: fit neceſle in. poſterum dehiis placirare.] 

21 E-q'23.b, This bzanch 1s- thus-tfobe underffod, that the Wenant oz Defendant, though 

"8E.3-56.15 E.3: he bea ffranger fotherecovery, ſhillinot plead againft the-recovery any thing 

on RN that 16 ty 10pm hpchereegr ; but he may plead matter that p;oveth 
:47.3H.6.34. {He recovery void, asthatitu coram non judice, 02'the like+ | 

2 b-mtl.&ihk a” Neither ſhall he ina Scire far* pleadany thing againſt the tifle o2 maſter 
20 H.6.5.7:H. 7. of the recovery, where 'he may have an Artion; and therein falſifie the ſame. 

ne = bo WY + But the Tenant oz Defendant may- plead: divers matters after the 


. Judgement given, to barre the Plaintiffof Execution, as Dutlawzy, oz are/ 
_—_ A E165 leaſe of Actions, &, ; ; 4 
| _” 


o : ” þ 


Cap-45- IWeſtm. ſecond. 


@ Si recens fit cognitio, vel finis levar' infra annum, ſtatim 


For receipts ſee | 
BraR.l.5. fo. 377, 


471 


habear brevede executione.} Jt hath ben ruled that theſe wozds ** £3: 22-b. 


have relation to the ceſte of the recogniſance, and not to the day of payment, and ** E-3- ubi ſupra, 


therefoze if a recogniſance be knowledged to pay a ſumme a year and half after, 
2 Scire facias lieth, and no Fieri facias, 

But I take that rule fo be againft Law, and that recens cognitio is as much 
as reccns ſolutio cognitionis ; fog the wozds be Statim habeat breye de executione, 
which he cannot have befoze the day of payment be palt. 


10 
16 


E.2.eXCc, 137, 
E.2.ibid. x38, 


16 E.z. Scire 


fac' 


4. 21 E.3, 


Jf a judgement be given in a Writ of annuity, the Plaintiff ſhall have exe- excc' Statham, 


cution within the year after every day of payment by Fieri tac?, o2 Elegit, though 
it be many years after the judgement ; And ſo if a man be bound by Recogni- 
ſance in C. 1. to pay it yearly at five ſeverall days 20. l. now immediately after 
the firſt day of payment he may have an Elegit, 02 Fieri facias foz the 20,1, and ſo 
at the ſecond day paſſed, #c. and yet in both theſe caſes there is above a year 
after the Judgement given oz Recogniſance knowledged, therefo:e theſe wozds 
recens fit cognitio ſhall relate to the day of payment of the money, which is the 
effect of the Recogniſance,and not tothe ceſte of the Recogniſance, which is but 
the aſſurance foz pay ment of the money. 

And the wozd recens impozteth, when the party may ſue fo2 the ſame, which 
he cannof doe befoze the day of payment be pal, buf this is to beunderſtwd, 
when the ſeverall days of payment are confainedin the Kecogniſance it (elf, foz 
if there be a day of payment erpzeſſed in the Recogniſance, and a condition 02 
defeaſance there of the ſame linnting other days of payment, there theſe 
wozds recens fit cognitio, &c. ſhall relate fo the day of payment erpzeſſcd in the 
Recogniſance, and not to the condition oz defeaſance, and if there be no day of 
payment in the Recogniſance, then theſe wozds recens cognitio, &c. doe relate 
fo the :«lte of the Recogniſance. 

And albeit the Plaintiff cannot have erecution within the year, acco2ding 
tothe Letter of this Statute, yet if he come within a year of the payment, it 
ſufficeth. | | 

If lands be granted and rendzed by fine, and in the fine it be mentioned that 
W. holdeth the ſame foz 26. years after the term ended; he ſhall have a Scirc 
facias albeit he- could have no Writ of Erecution within the year ; andſo it is if 
a reverſion expectant upon an eſtate foz life be granted by fine, and after Te- 
nant foz life liveth many years and dyeth, the conuſe ſhall have a Scirc facias, 
and yef could he nof have a Writ of Erecution within the year. 

If the Demandant o2 Plaintiffe faketh, his P2oces of Grecution with- 
Mm the year, though it be not ſerved within the year, yet if he continue the 
ſame, he may have P2oces of Erecution at any time after the year. | 

Dane that ts not party to the Kecozd, Recogniſance, Fine, oz Judgement, as 
the Yeir , Erecuto2, Adminiffratoz, though they be p2iby, and though it be 
within the year, ſhall have no Writ of Crecution, but are to have a Scire facias 
fo enable themſelves to the ſuit ; and ſo likewiſe of the Tenant o2 Defen- 
dants part, fo2 the alteration of perſon altereth the Pzoces ; otherwiſe it is in 
caſe ofa Dtatute Staple, o2 Perchant,+c.becauſe the P2ocss is given by other 
Acs of Parliament, | 

But if a Judgement be given in the Court of Common Pleas, and within 
the year the Judgement ts affirmed in a Writ of Err92 in the Kings Bench, 
the alteration of the Court wozketh no alteration of the Pzoces, but he map 
have his Writ of Erecution within the year and not be d2iven to his Scire fa- 
cias, though it hath been otherwiſe holden, but now the common erperience and 
later reſolutions are to the contrary. 


C Er ſi forte a majori teporetranſacto faQta fuerit illa recog- 
nitio, vel finis levatus, przcipiatur Vic' quod Scire faciat parti 


dequa ſit querimon',8&c.quare executione habere no debear.] 
Upon 


$ E.3. 44.F.N.B 


266. C. 267. b, 


ZE. 


F.N.B.267.d. 


2 R.,3.8. 14 H. 7. 


3-44- 


I16.b. 


21 Aſ.p.14. 
14 H.7. 15. 


15 H.7.5.Lib.s. 
fol.88. Garnons 


cafe, 


472 Weſtm. ſecond. Cap. ax. 
20 E.z, Scir' fac*%*  Wpon theſe wWozds, Scire faciat parti ; Jn a Scire fac* upon a Recogniſance out 
121.39 E.3:15- of the Common Pleas,the Conuſee muff name all the terre-Lenants at yig pe; 
le 4 b. rill, but in other Courts the Writ is generall againl all terre-Zenants, 
8 H.6. 17. The point of the Writ is Quare executionem habere non deber , and there- 
ond Shs foze the Tenant ſhall not vowch. 
This Statute is in the affirmative, and therefoze it reffraineth not the 
' 39H. 6. 2. Common Law, but the party may waive the benefif of the Scire facias 
given by this Act, and take his oziginal Action of Debt by the Com- 
*gpt6o3 -T mon Law. _ : ah 
"Oh JO 7" Mhe fozms of Scire fac* upon * Recogniſances, #c. and likewiſe upon + f 
———_— and recoveries appear in our Boks, : a 
fac. 121 46 E-3+ And ſ&ing the wozds of the Scire fac* be, Quare executionemhabere non debet, 
29.10H.4.2-3- the Tenant oz Defendant may plead any thing in barre of Execution, as hath 


T3oE-3-2137K-3: yen (aid beſoze. 
Med! Lietbe W 

1 rts & Wo - . 
i 7 Erfiad diemnon venerit.] * The party muſt either be war- 


*;$E.3.cxec. 57. Ned, 02 regularly two nihils returned, and then by default erecution ſhall be 
338.6.42.30H.6. granted, and, how the warning 1s to be made, 1t appearethin our Boks. 
12.2H.7.31.5E.4 The courſe of the Court of Common Pleas ts, that- upon a recovery the 
1. 4 8.7.7.Li 5- Plaintiff thall have erecution upon one nihil returned, 


fo. 32, Perifers 

T | Fodem mqgdo mandetur ordinario in ſuo cafſu.)] 
This bzanch is to be thus intended, that if a Scire facias be bzought upon 
a Recogniſance oz upon a Judgement in a Writ of Annuity, and the Sheriff 
return, that the Defendant is Clericus & beneficiatus nnullum habens laicum 
feodum, 8c. the Plaintiff ſhall have a Writ to the Wiſhop of the ſame Dio- 
ceſſe, to warn the Defendant, and upon warning, o2 two nihils returned, and 
default made,o2 if he appeareth, and ſhew no matter wherefoze execution ſhould 
not be granted, then a Writ ſhall be awarded to the Biſhop to levy erect 

tion De bonis Eccleſaſticis, 
TObſervatur nihilominus quod ſupradi&ti eſt de medio,qui 
Regiſt judicfol, PET TECOgNItIONE aur judicia obligatus eſt ad acquietand' 
2.3. 36, his clanie was added in majorem rei cautelam, that the pzoviſion befoze made 
W. 24 cap.9: at this Parliament cap. 9. in caſe that ina Writ of Peſne, Poſtquam medius 
yenerit in curiam & cognoyerit, quod acquietare debet tenentem ſuum , vel 
adjudicetur ad acquietandum, fi poſt hujuſmodi cognitionem aut judicium queri- 
monia perycniat, quod medius non acquietayit tenentem ſuum, tunc exeat breye 
de judicio, quod Vic' diſtringat medium ad acquietandum tenentem ; where- 
- upon foze-judger is given; now if the Plaintiff in the Writ of Peſne ſhould 
onely take his Scire facias, then no foze-judger ſhould follow thereupon, therefoze 
this clauſe was added, that the fozmer generall wozds of this Ac, Siye alia quz- 
cunque irrotulata, &c, ſhould not take away the benefit of the fozmer Ac con- 
cerning the foze-judger in a Writ of ÞPeſne, but as hath been ſaid, this Ad 
being in the affirmative taketh not away neither the Common XL aw, noz tho 
benefit of the fozmer A concerning the ſaid fozejudger ; foz the Plaintiff 
may fake advantage either of the one oz other, at his elecicn ; wherein it is to 
be obſerved, that an Act of Parliament cannot be made to plain : But note,the 
foze-judger is gtven onely againft him that made the acknowledgement, e2 a, 
14 E.z.meſne.s9. gainſt whom judgement was given,and not againft his heir, and therefoze this 
46 E.z.31.ſeeW. qo is an addition declarative to the fozmer, viz, that a Scir* fac' may in thoſe 


2. cap.9. more of , 
this warter. caſes lie againl the heir. 


w 


C 4 P. 


Cap.46. Weſtm. ſecond: = 454 
CHD. XLpsy + 


rit, quod dominj yaſtorum, boſcorum, & Paſtura- 5 
rum appruare ſe poſsint de vaſtis, boſcis, & paſturis illis, 
non obſtante contradictione tenentium ſuorum, dummodo 
cenentes Ipſi haberent ſufficientem paſturam ad tenementa 
ſua, cum libero. ingreſſu & egreſſu ad ceadem. Er pro eo 
quod nulla fiebar mentio inter vicinum & vicinum, multi 
domini vaſtorum, boſcorum, & paſturarum hucuſque im- 
pediri extiterint per contradictionem vicinorum ſufficientem 
paſturam habentium. Er quia forinſeci tenentes non ha- 
bent. majus jus communicandi in boſco, vaſto , aut pa- 
ſur alicujus domini, quam proprii tenentes ipſius domini : 
ſtaturum eſt de cxtero , quod ftatutum apud Merton provi- 
ſum inter dominum & tenentes ſuos, locum habeatde c#= 
tero inter dominos vaſtorum, boſcorum, & paſturarum & 
vicinos, itaquod domini hujuſtnodi yaſtorum, boſcorum ; 
& paſtur' ſalva ſufficienti paſtura hominibus ſuis & vicinis, | 
appruare fibi poſsint de refiduo. Ethoc obſeryerur dehis 
qui clamant paſtur' ranquam pertinentem ad tenementum 
ſuum. Sed f1 quis clamat communiam paſtur* per ſpe- 
ciale feoffamentum, vel conceſsionem ad certum numerum 
ayeriorum, vel alio modo, quam de jure communi habere 
deberet, cum conventio legi deroget, habear ſuum recupe- 
rare, quale habere deberet per formam conceſsionis fibi fa- 
&x. Occaſione molendini ventritici, bercariz, vaccariz ; 
neceſſarii, augmentationis cur* , aut curtilagii de c#tero 

| non gravetur quis per Afsiſam novz diffeiſinz de corimu- 
nia paſtur. Fr cum contingat aliquando, quod aliquis 
jus habens appruare, foſfatum aut ſepem levaverit, & ali- 
qui noctant”, vel alio tali tempore quo non credant fa- 
Qum eorum ſciri , foffatum aut ſepem proftrayerint ; nec 

ſcirj poterit per veredi&tum aſiſe, aut juratz, qui foſla- 
tum aut ſepem proſtraverint, nec velint homines de vil 
lais vicinis indi&tare de hujuſmodi facto culpabiles ; di- 
firingantur propinquz villatz circum adjacentes, levare foſ 
latum aut ſepem, ad coſtum proprinm, & damna reftiruere. 
Ppp Et 


FAUm in ſatuto edito apud Merton . coneefſum fue- 3: (bo: 2:00: 2001 © 429; . 


JMI 
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6 H, 3. Common 
26. 12 H.3.ib.25. 


Brit. fo. 144147. 
þ | $8 Af.PL4.1 8E, 
3-43. 13 H.7.13, 
32 H.8.Dierg7.b; 
14 Eliz, Dier,13, 
16, 
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Etcum aliquis jus non habens communicandi uſurpet com- 


muniam tempore quo hzredes infra ztatem extiterine, yel 
uxores ſub poteſtate viroram ſuorum exiftentes : vel pa- 
ſtura fit in manu tenentium in dotem , per legem Angliz, 
vel aliter ad terminum vitz, vel annorum, vel per feodum 
calliatum, &paſtura illa diu fuerintuſt ; multi fun in opini- 
one quod hujuſmodi paſturz debent dici pertinere ad li. 
berum ten'* , & quod hujuſmodi x offeſlori corpetere de. 
ber a&tio per breye Nov. difſeiſ. 11 ab hujuſmodi paſtur 
deforceantur : ſed de cxtero trenendum-eſt, quod habentes 
hujuſmodi ingreſſum 4 tempore quo currit breve mortis | 
anteceſſoris, 11 antea communiam non habuerunt, non habe. 
ant recuperare per breye Nov. difl. ſifuerint deforciari. 


© Cum in ftatuto edito apud Merton, conceſſum fue 
rit, quod domini vaſtorum , boſcorum , & paſturarum 


appruare ſe poſsint, &c.] Here is the Statute of Merton recited, and 
becauſe in that x« no mention was made between neighbour and neighbour, 
the doubt was, whether that Statute extendedonly between Lozd and Tenant, 
and therefoze many Lozds of waſtes, wwds, and paſtures have been letted to 
make appzovement by the contradiction of neighbours, though they had ſuffici- 
ent paſture ; fo2 remedy whereof this Statute was made 


© Per contradi&tionem vicinorum.] Note, it is not ſaid that 
the Lo2d could nof impzove againft a neighbour, but that the Lo2ds were letted 
by the contradiction of the neighbours ; foz by the Common Law the Lozd 
might impzove againſt any that had common appendant , but not againſt a 
Tommoner by grant, | 


T Statutum eft de cztero, quod ſtatutum apud Merton 
proviſum inter dominos & tenentes ſuos, locum habeat 


de cztero inter dominos vaſtorum, &c. & vicinos.] This 
b2anch is from the making of this Ac, an Expoſition of the Statute of Mer- 
ton, [0 as now the Statute of Merton doth extend inter vicinum & wicnum; 
but though it be an Act of Expoſition of a fozmer Act, pet this Expoſition ſhall 
fake effect but de cztero, that is, from the making of this Act of Expoſition. 
And the reaſon that this Act had a retroſpec to the Statute of Merton was, 
_— forinſect tenentes non habent majus jus communicandi in boſco, yaſto, aut 
paltura alicujus domini, quam proprit tenentes ipfius dowini. 

. Vieinus is pzoperly qui una in eodem vito eft, but here it is taken foz a neigh- 
bour, though he dwell in another Town, ſo the Towns and Commons be 
adjoining together ; and if the Lozd hath Common in the Tenants ground, 
the Tenant may impzove within this Ac, fo2 there the Lozd is in thts 
caſe Vicinus. | 

Ad Aſſiſas capt” apud Penreth in com* Cumbriz, coram Roberto de Hereford & 
ſociis ſuis, &T. die veneris in craſt* inventionis Sanz crucis, An. regis Ed. 1. 30- 
Which Reco2d we have ſeen. Jn an Aſſiſe bzought by John of Rowbery,and Jſa- 
bel his wife, againfſf Matild of Mulcon, and others, of 20. acres of paſture and 
wood in O, the caſe appearsth by the verdic of the Recognitozs of Aſſiſe, v12. 


Quo 


Cap- 46: Welſim. ſecond. 


ned predic? Matild, & fimiliter hnanes anteceſi” ſui domini de Gille- 

ind 4 tempore quo Waren' de Gilleſland detvenit ad mannus antec” ſubrun 

uſt ſunt hujuſmodi libertate, q:0d nullus libere tenens infra baron illam, 3.7.468.3.13; 
IG apprutare poſſet de waſto ſuo, ſine licentia, & voluntate pred' Matild, *3: Similia. 


& anteceſs ſuorum, nec aliquis temporibus retroactis in aliquo de waſts ſe 
appruiavit viſt ſatisfecerit pred' Matild, ſeu anteceſs' ſuis ; & queſiti {6 
pred Matild habeat commiiniam in ten” de quo, &c. dicunt quod fic, rat;- 
one manerii ſui de Cuquyntyngton,quod quidem maner diſtat a ten' circit” 

er unam o__ | pred Matild habeat ſufficientem communian 
extra ten prad' cum libero ingreſſu & egreſſu,dicunt quod ſic, Dies datus 
eſt es de audo' Indo' (wo apud Weſtm', a die Santti Michaels in xv, 
dies, &c. Poſtea a die Saniti Hilar. in xv, dies, Anno Regni domini Re- 
is nunc viceſimo venerunt pred Walterus,c Iſab” per attornatum ipſius 

I{ab”, & pomiliter pred” Matild per balzvum ſunm., & petunt recordum, 
e&c. Et quia conjunitum eſt per aſſciſam iſtam, quod a tempore quo Wa- 

ew pred devenit im ſeifina pred Matild, ipſi antec & ſimiliter ipſa 
Matild tali libertatate uſt ſunt, quod nullas libere tenens infra Baroniam 

ilam.ſe poſſet appruiar de vaſto ſno [int licent',& voluntate pred” Matild, 

& anteciſs ſuorum, nec = temporibus retroatts in aliquo de wvaſto ſe 

4.pruiavit miſt prims ſatisfecerit pred ; Matild ſeu” ſus anteceſſoribus, 

Et ten' quod nec proviſi ae Merton, nec flatut' domini Regis nunc de 

appruiament fact, ſeu faciend', &c. non operat in caſn propoſito, cuns 

iltud de Merton' habeat locum inter dominum appruiant”,- & tenentent 
communiam clamantem, Et ſtatutuns Regis nunc inter vicinum apprivi- 
untem, & vicinum communiam clamantem, & hoc de communia pertin' 
ad liberum ten, & caſus propofitus eſt inter dominam comms clamantem, 

& tenent' appruitantem, g * hoc de communia non pertinente ad ten imo 

vſtata in Baron pred' per pred Matild', & anvcefibal ſuvs ratione domi- 

nii ſui in eadem Baronia a tempore prad ,Conſid' eft quod prad' Matild,e 
alit inde ſine die, Et quod pred Walterus, & Iſab nihil capiant per aſſſi- 

ſam, ſed ſint in miſericoraia pro falſo clamor', &c, I 


This Judgement being given in the ſame Kings time thaf the ſaid Dfafute 
of W. 2, was made, both in reſpect of the ſaid. pzeſcription , together with the 
Common reſerved at the time of the creation of the tenancie, as by the Ke- 
cozd it appeareth, ſtandeth well with the Boks of 18-E. 3. and 18 Ad; foz 
there was no ſuch p2eſcription ; and there tif is holden, thaf if the Lo2d had the 
Cominon by reſervation at the time of the firſt feoffment, then no app2ove- 
ment could be made by his Tenant againſt him : andnote the quality ofthe 
Common ni:entioned in the Judgement. | F.--] 


Et hoc obſervetur de hiis qui clamant paſturam tan- 


quam pertinentem ad tenementum ſuum. Sed fquis cla- 3 


mat communiam paſture per ſpeciale feoffamentum vel con- 


celsionem ad certum numerum averiori, vel alio modo,&c:] 


90 here it is to be obſgrved, that neither this Statute'no2 the Statute of Met. 
ton doth extend to any Common, but to Common appendant,o2 appurtenant fo 
his tenement, and not to a Common in groſſe foa certan number. 


C Occaſione molendini ventritici, bercariz, vaccariz, ne- 
| | Ppp 2 ceſla- 
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Note this pres 


cr!ption. 
Vide3E.3.3.8 E,” 


* Nota hoe - 


12 H.z. ubi ſupr; 
E.3,.CoOmon21s 
See the Expoſi= - 
tiof upon the 
Stat, of Merton; 


476 Weſtm- ſecond. Cap.46. 
cefſarii, augmentationis cutiz, aut curtilagiidecxtero non 


grayetur quis per Aſsiſam, &c.J Here be five kinds of impzote; 
ments erpzelſed, that both tetwen. Lozd and Tenant, and Neighbeur and 
Neighbour, may be done, without leaving ſufficient Commen to them that 
have it (any thing either herein, oz in the Statute of Merton to the contrary 
notwithſfanding) and theſe five are puf but foz examples ; fo2 the Lozdmay 

9 H.4. 38. erect a houſe foz the dwelling of a beaff-keeper fo2 the ſafe cuſtody of the beaſts 
aſwell of the Lozd, as of the Commoners depaſturing there in that ſoil ; and 
vet it is not within the letter of this Law. | 


<q Bercarix.)] Bercaria fignifieth a Sh&ep-houſe, and is derived from 

theFrench wozd Bergerie,which alſo lignifieth a Se&phouſe;and by furning g in- 

Domedgay, tit, fo c,the legall wozd is made Bercaria,and ſo if ts faken in this Act: Jn Domeiday 

Sudſex Piccams It is called Berquarium ; it ſignifieth alſo a Tanne houſe, derited of the Saxon 
&c. wozd Berc, Foz this ſ& the firſt part of the Inſtitutes, ſeR,x, Verbo Bercaria, 


aq Vaccarie.}] Vaccaria fs derived a Vacca, and ſignifieth Rabulum yace 
carum, a Cow-houſe, as Vaccheria doth in Jtaltan. | 
Fleta between Bercarix and Vaccariz, hath Dayerye ; this wo2d IJ find not 
in the Painfed Boks, but in ancient Banuſcripts, and it ſignifieth a Dayery 
v2 Dilk-houſe ; in Latin, LaRarium, 


q Neceflarii.] Js to be applyed fo Curcilagii, both in congruity and 
by our 3Boks, and NeceſCary ſhall not be faken accozding to the quantity of the 
Fre-hold hs hath there, but accozding tohis perſon, cftate o2 degree, and fo; 
his neceſſary dwelling and abode ; fo2 if he hath no Free-holdthere in that 
Town, but his houſe onely, yet may he make a necſlary inlargement of his 
Curtilage. ; 


3: Aﬀ.s. 


q Et cum contingat aliquando, quod aliquis jus habens 
»l; ſermon Da prod appruare, foſſatum aut ſeptem levaverit , & aliqui no&an- 
WA wi uu wathy7:ter, vel alio'tali tempore quo non credant factum eorum 


9: (po: 200; 201: Sagh ſciri, foſlatum aut ſepem proſtraverint, &c.] #ozatmuch as th 
Ld: Bags: YA LJ uk - 02d, ( as hath been ſaid in the Erpoſition upon the Statute of Merton ) ought 
FI -. to divide the parts imp2oved, by the hedge, ditch, oz other defence : now this 
WAS 2.30! % 4i« 6 bzanch p2ovideth, that if perſons unknown, either in the night oz otherwile, ſo 
Wnt Emp: ſecretly pzoffrafe the ditches, hedges, oz other fences,as the Lozd cannot know 
| 58 if againſt whom to bzing his Aſſiſe 02 other Acicn ; andthe men of the Towns 
next adjoyning thereunto round about doe not indict the miſdeers of the fad, 
thoſe next Towns round about ſhall be diſtrained fo make the hedge o2 ditchat 
their own coſt, and yeld damages fo the Lo2d ; ſed certe opus eſt interprete. 


q Indiare.] That is, fo indict af the Kings ſuit, either of a 

Ryot , Fozce , 62 Treſpaſſe ; ut here it is demanded, what time have the 

See the firſt part SF Long round about adjoyning to indie the miſdcers, ſeeing here is no 
of the Infticutes TIM8 appointed, 2 and the anſwer is, that ſeeing no time is appointed,the Law 
{&, 69. OT ( as 1n many caſes it doth ) a yer and a day foz the indicting of the 
mildoers; and by the Indiement , the Lo2d ſhall know againſt whom to 

bing his Action: * 3: +0: 440; «eg: 9:43 abhautz Fpnr Hh or 


7 Diſtringantur propinquz villatz circii adjacentes leva- 
re foſlata aut ſepem;ad coſta propriti, & damna reſtituere.) 


Foz, Vicini vicinorum fa przſumuntur ſcire : If the bozdering Towns do not 
? within 


within a yer anda day indict the miſdoers, then ſhall the Lo2d 02 other party 
grieved bing his action upon this bzanch againff the Towns bozdering round 
abont the Town where the fact was done, and Judgementſhall be given, that 
they ſhall at their pzoper coſts make the ditch oz hedge, xc. and yeeld damages; 
and after Judgement given they ſhall be diſfrained to make the hedge oz ditch, 


xc. and ſo if was holden in the Star-chamber, Hilar, 14, Jac. in Sir William 14, , 1c 5 


Mallories caſe, 


Camera ſtellata, 


At the Parliament holden the eight day of Oktober in 13 E. 1, af Wincheſter, ,,z_ , 5... 
remedy is-given to the party robbed, upon Hue and Cry, (if the men of the Yun- ge Wincheſter. 
dzed where the robbery was done take not the offender ) againff the men of that Lib.7. fol. 6,7. 
Pundzed ; and there is ſpecial pzoviſion made, that the County ſhall have Milborns caſe. 


no longer ſpace then fozty dayes, &c. which p2evented the time limited 
by the Law. 1-4 be | : : 
CF Etcum aliquisjus non habens communicand! uſurpet 


communiam, &c. ] This bzanch is in affirmance of the Common 
Law, foz no man can have either Common appendantf o2 in groſffe by p:eſcri- 


27 Eliz. cap. i. 


pfion, but by uſage time out of mind, which is well expounded by Lictleron, « Part of the In- 


{c&ion 170. s RS : 
And here if is to be obſerved, that uſurpationsof Commons in the times of 


Infants, Feme coverts, Tenant in Dower, Tenant bythe conrtefte, o2 ofher- 
wiſe fo2 life oz yeers, o2 Tenant in tail, ſhall not binde, though there be long 
poſſeſſion. | 


C A tempore brevis mortis anteceſloris.] That is, A Coto- 
natione regis H. 3. which was in the firft yer if his Keign, and between the 
Co2onation of H. 3. and this Ac, there was about 69. yeers, but yet that poſ- 
ſeſſion by that time, as here it appeareth, maketh notitle in Law tothe Com- 
mon, if the commencement thereof can be hewn lince the time of the Keign 
of R. 1, but the faid long poſſeſſion is great evidence, and a fkrong p:zeſumption 
of the right of the Common, and Rabitur przſumptione, donec proberur in eon- 
trartum. 


dd. « 
— 
—_ 


CAP. XL/II. 


Roviſum eſt, quod aquz de Humbre , Ouſe , Trent, 

Dove, Arre, Derewent, Wharff, Niddiore, Swale, Tele, 
Tyne, Eden, & omnes aliz aquz i Regno in quibus Salmo- 
nes capiuntur , ponantur in defenſo, quo ad Salmones ca- 
piendos, a die Nativitatis beatz Mariz, uſque ad diem {ani 
Martini. Er ſfimiliter quod falmunculi non capiantar, nec 
deftruantur per retia, nec per alia ingenia ad ftagna molen- 
dinorum, a medio Aprilis uſque ad nativitatem ſan&ti 
Johan. Baptiſtz. Erin partibus ubi hujuſmodi ripariz fue- 
int, aſsignentur conſervatores iſtius ſtaturi, qui ad hoc ju- 
rat ſxpius videant & inquirant de hujuſmodi tranſgreſsi- 
one, & in primatranſgr puniantur per combuſtionem retia, 
& ingeniorum ſyorum, Er 1 iterato deliquerint, puniantur 


per 


—_—_— 


ſtirutes. kK. x70, 


Weftm. ſecond. Cap. 47, 
per priſonam quarterii anni. Ec fi tertio deliquerint, puni- 
antur perpriſonam unius anni. Er ficmultiplicatatranſgref- 
ſione, creſcat peenz inflictio. 


479 


1Befoze the making of this Ac, Fiſhermen fo2a little lucre did very much 
harm, / and deffroy the increaſe of Salmons by fiſhing fo2 them in unſcaſonable 
times, which were vetween the beginning of September, and about the nidft 
of November ; and likewiſe fo2 young @almens, o2 Salmen peals, betwen the 
midlt of April, and towards the endof June : againlt both which povilion is 
made by this Ac. _— x ; 
17 R.2. cap. 9. Perein the Thames,.Thameſis nobile 111ud flumen 1s not named, and 1t wag 
W. 2.c.4t.li. 2» holden, that the gcnerall wozds extended not te 1nfertour Rivers, and therefo; 
46. the B.of the Thames is added by another A in the firlk place. . | 


Cant. caſe, | 
« Ponantur in defenſo.) That is, that by this Att it is p2chibited 
that Salmons, 82 young Salmons ſhall be taken withiy the times mentioned 
in this Ad. 
T Adie nativitatis beatz Mariz.] which is on the cight day 
of September, 


q Uſque ad diem San&ti Martini. ] which is the eleventh day 
of November, : | 
And note, that the day of Saint Martin, and the feaſt of Saint Marin ts 
- one, and the feaſt in lega«ll underſtanding beginneth and endeth with 
£ day, 


« i 2. Cap. 19. <q Salmunculi.} That is, young S:lmons, 02 Salmon peals, o2 Dal: 
17 %. 2.cP-7- mon ſmelts; fo2 ſo this Act is erpounded by another Statute ; they are «l(0 
called Salmon ſues, oz Salmon iſſues, 


T Uſquenativitatem Sancti Johannis Baprtiſtz.] This is 
not taken literally foz the Nativity ct ©.nt John Bapciſt, fo2 that is long ſince 
paſt ; but it is faken accozding to the intention of the makers, untill the day 
o2 Fealkt of his Natirity. 

Andſuch confkruction ſhall be made of Covenants, o2 1Bonds fo pay money, 
02 do any ac, fo2 example, at the Annunciation of our Lady, it ſhall be taken 
fozthe Fealt of the Annunciation, as here the Nativity, #c. is taken foz the 
dayof the Nativity. 


7 Ubiriparizf uerint.] Ripariz is a wozd derived from Ripa, and 
here it ſignifieth the water, 02 river running between the banks, be it ficlh oz 
ſalt; andthereupon Riparius is taken foza Fiſherman. 


0F Aſsignentur conſervatores iſtius ſtaruti.] and this aſigna- 
L:- tion mult be by Commiſſion under the great'Seal, x ſuch a Cemmiſſion could 
PaſR 25s - not have been made without warrant by authozity of Parliament ; fo2 leg.ll 
5b bg mw Commiſſions have their due fozms aſwell as Dziginal Writs, and none can 
1202328 Þ. 2. be newly framed without Act of Parliament, how neceſſary ſcever thep ſam 
ca, x,4.. Stat, 1, fO be : as in this cafeit was neceNary that ſuch a Commiſſion ſhctld be granted 
Rot, Parliam. foz pzeſervation of Salmons and of their young, and fcz aroiding of the deftrn- 
= wy _ con of the ſame, being viaual of great and pzecious acccunt , and what is 
Seay gf" : x1, Mo2e neceſſary then increaſe of vicuall 2 yet could it not be ncewlp ratſcd with- 
Scrogs caſe. out Act of Parliament ; but Commiſſions of new inquiries, #c. and of ncw 


invention 


Cap.48. | We m. ſecond: 479 
invention , have ben condemned by anthozity of Parliament , and by the 
Common Law. ba hk 


.' Conſervatores.] w this wozd befaze, cap; 43: Nor: 
Qui ad hoc jutati ſzpius 'videant, & inquirans:) 

Execution of the'Law is the life of the Law, and therefoze here is pzoviſion 

made foz the continual, due, and ſpedy execution of the Law, 


C Jurati.] a new@ath cannot be. impoſed upon any Judge ; Com- $4ae. ge 20 8.4; 
miſſioner, oz any other ſubject without. authozity of Parliament, as here if 41.4.ca.18.:H.5:; 
was ; but the giving of every Dath muſt be warranted by Act of Parliament, <6. 17 E. 4.ca.z. 
02 by the Common Lawtime out of minde. rf ITS. 

The Dathof the Counſellozs, Judges, 'Sherifes, Under-ſherifs, Eſchea- 5 [537 17 
tozs, Attozneys, Paiozs, and Bailifes are effabliſhed by Act of Paritamenf. «16. ; xljz. c.x; 

7 Ec in prima tranſgreſsione punictur per combultio- bp 4p -y. 
nem retium. ] This ought to be by Indictment at the ſuit of the King, $429. 3. 
and the puniſhment cannot be inflicted - upon the Delinquent befoze upon ** "5 
due conviction , Secundum legem 8& eonſuetudinem Angliz , Judgement be 


given. : Ca ro 25 | 5 
And, as hath been ſaid in the like caſe, he cannot be puniſhed foz the ſecond See w.z, cap. 44; 
offence, befoze he be adjudged foz the firft; and. that ſecond offencs be 


committed after the Judgement given foz the firft ; noz foz the third, hefoze he 
be adjudged foz the ſecond, and that third muſt be commited after the Judge- 
ment fo2 the ſecond; Quod non apparet nan ct, & non apparet judicialiter inifto 
caſu ante judiciumy 


© Multiplicata tranſgreſsione, creſcat porn inflitio:] xcgui.: 
This is a Parime of the Law agreeing with thoſe other, 


Ex frequent: deliflo augetar pena - 


Creſcente malutia creſcere debet & pus, Regula; 


CAP. XL/TIL 
E viſu terrz ordinatum eft & ftatituim, quod de cx- 
Ftero non concedatur viſus, nifi in caſu quando viſus 
eſt neceſſarius : Sicur f1 aliquis amitrat tenementumiper de- 
faltam: &ille qui amiſit ſuſciter aliud breve ad pereridum 
idem tenement'. Et in caſu quand aliquis per. exceprio- _ 
nem dilatoriam caſlat breve poſt viſum terre, ficut per non 
tenuram, vel male hnomiriando villam, vel hujuſmodi, fi ſuſ- 
citet aliud breve, in hoc caſu & in ſuperiori de cxtero non 
concedatur viſus, dunmodo viſurn habuerit in prioribus 
brevibus. In brevi de dote cum petatur dos de tenemen- 
to, quod vir uxoris alienavit tenenti auit <jus' anteceſſori , | 4 
cum ignorare non debeat tenens , quale ten vir uxoris alie- | 
| mavic 


Glanvil. liats.i; 
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navit fibi, vel anteceffori ſuo licet vir non obiir ſeifitus, nj- 
hilominus- tenti de cetero non erit viſus concedendus, In 
brevi etiam de ingreſſu caflato per hoc quod petens nomi- 
ravitwalc ingreflum, fi petens ſulciter aliud breye de alio 
ingrefſu, fi tenens in priori brevi viſum habuerit, in ſecando 
- non habebit. In omnibus etiam brevibus per quz ten' pe- 
 *'funt? rarione dimiſsionts, quam petens vel cjus anteceſſor 
| Keirtenenti, & non ejus ahreceſſori, ſicut quod ei dimiſir, 
dum fuit infra #tatem, non corpos: mentis, in priſona, & 
conſimilibus, non jaceatde czrero viſus, ſed f1dimiſſio fatta 
fueritanteceſiori jaceat viſus Gicut prius. 


T. De viſuterrz ordinatii eſt & Satut,, quod de cxtero non 


bh +54 3%. concedatur viſus, niſiin caſi quando viſus eſt neceſſarius.] 
e - 34 6, There be divers Books in Law wherein this Parime ts cited, 
3E.3 Viewt3f - © Perexceptionem dilatoriam.] mhe Writ muſt be abated by 
2 E. 3.ibid, - ro 2a and therefvze if the Demandant be nonſuif, the Tenant thall have 
24 E. 3-ibid. 95, the View again. Fn / 
22E.3.9.29E.3 FJf the Writ doth abate by Conuſans of the Demandanf, and not by the 
46. 21 H.6. 42, Plea and Erception of the Defendant, the Tenant ſhall have the view in the 
If the Tenant hath the view, and the Demandantf diſcontinue his ſuif, in 


a new Action the Tenant ſhall have the view. 


T Sicurt fi e's amittar tenementum per defaltam : & 


ille qui amiſit ſuſciter aliud breve ad petendum idem ten.) 
7E.3.36.41E.3.8 This bzanch is not to be underffod accozding to the letter, foz if one loſe by 
39. 44 E. 3.43. Defanlt in an Aſiſe, and the Tenant bzing a wait of Right of the ſame lands 
46 E.3.34-50 E- againft the recoveroz, he ſhall have the view ; but this bzanch is to be under- 
bath todof a Quod ci defarceatupen therecovery by default, which wait ts groun- 
|  dedupon the fozmer Reco2d, ſoas the Zenant hath ſufficient nofice thereby ; 
and therefoze neither party pzivy no2 eftranger ſhall have view in thts wait : 
but, gtherwiſe it is .in-the-foemer caſe of the wzit of Right, foz that is not 

grounded upon the Reco2d. | 


;” 
- \ " 


-4T. Ectin. cafitquando aliquis per exceptionem dilatoriam 
caſlatbreyepoſt viſum terrx.] Here be two Examples fet vown 


of dilatozy pleas tn particular, that isfo ſay, Non-tenure, and miſnaming of 
_ own where thelands do ye, both which Exceptions do riſe upon the 


A Przcipe is beought againſt a Feme, who abateth the wait foz miſnaming 

of the Town, the wife taketh husband, in a new wzif againſt. husband and 
 wifetheythall have the view; foz albeit it be the Act of the wife fv take hns- 
rays yet los that the huoband was not party to the firſt wzit, they ſhall view 
£conde | : 


4. Vel hujuſmodi.] Thetegeneral wazds, 02 the like, are thus to 
de expounded, that the w2it muſt abate foz ſucha Plea dilatozy as doth riſe 
upon the view, as the two particular Examples of Non-fenure, 4 A _y-” 

Ro | o 
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vf the Town doe : buf when the wzit abafe foz ſome dilatozies which riſe ce Circumſpe&e 
not upon the view, then in anew wzit the view thall be granted ; as where #2is fille. 
the wzit is abated foz Jointenancyz and the new wzit is bzonght againlt them T 2, Ca. 5. ſimile 
both, they hall have the view; beraiiſe in the new wzit another perſon is joy- a Ov _ 
ned ; andſo it is if any moze 02 leſe land be contained in the new wit : But 8x.z.55. 1B Eg 
if the firſt wait after the view abated foz default of fozm, oz foz2 falſe Latin; oz 3:- 21 H.6. 42. 
by taking of husband, in a new wait the Tenant ſhall have the view again, foz * £-3-"5-17 E.z. 
theſe caſes are not within this wozd hujuſmodi ; foz they riſe not upon the view, _ :08-3.42. 
as the two examples herein erp:efſed doe. | Ly Soap dt. 
And beſlves, the firff was no ſufficient wzit, andan infufficient wait and ib. 184. 30. FI 
no wzit is all one ; ſoit is if one of the Tenants after the viewdieth, in a new 21H.6.42-3411.6. 
wiit the ſurviving Tenant ſhall have the view again, albeit the feme came 72: #? Bege 23. 
in as afemt ſole by receit, and the husband dfed, foz this did not riſe upon the ISIS 
view, but bythe Act of God. | 395.3029. 6E.2, 
3put if the firſt w2it were bzought in K. and the Tenant plead that part of view 163. 5 R.z. 
the lands ertendin L. in a new wzit foz the lands in K. andL, though a new iÞid 63. 20. 2. 
Town be added, pet becauſe the new Zown was adved by fozce of the plea of yg wel ys 
the Tenant himſelf, he was ouſted of view. RES 
It is not required by this Ac that the ſecond wait ſhoutd be bzonght freſhly 2 H: 6. 14. 
by journers accounts, though it be ſo pleaded in many books. 17E. 3.41.b. 


: Gy h 22 E.3.9, 

T Inhoccaſu & in ſuperiori.] This bzanch ertendeth not tothe 5; 
clauſe of the recovery by default, foz in the Quod ci deforceat, the wait being ** E'3: ©: 39: 
grounded directly upon the fozmer Recozd, wherein the Wenant in the Quod ci B = 4 is 
d&forceat recovered in the fozmer wait, he hath ſufficient notice thereof, and EM 
therefoze, as hath ben ſaid, ſhall nof have the view. 

And therefoze theſe wozds [in hoc caſu] are to be referred to the laft generall 
wozds, viz. [ vel hujuſmodi ] and theſe wozds [ & in ſuperiori ] are fo be refer- 
red to the two examples dilatozy of non-tenure, and miſnaming of the 


Towne. 


T In breyi de dote cum petatur dos de tenements 4s : z. i7. 


quod vir uxoris alienavit tenenti aut ejus anteceſſori, &c.] 5m. oz., 


This bzanch extendeth not fo a wzit of Dower, unde nihil haber, fo2 therein ng ibid. ::3. 
view did lie at the Common Law, but extendeth toother wits of Dower, whe- 
ther fo2 Dower at the Common Law,oz ex aſſenſu patris, ad oſtium Ecclefiz; &c, 
02 by cuſfome. | | 
At the Common Law if the husband died ſeiſed of the land of eſtate of inhe- ; x. ; 9.3E-3.46 
| ritance, whereof Dower is demanded, the heire 02 any claiming under him 3.3; Ms 
ſhould not have the view, becauſe it was pzeſumed that the heir was connſant 20. 5 H. 5. 4 
what lands his anceffoz had at the time of his death, and herewith agreth 349-6 3- | 
Bratton who wzote befoze this Statute ; Item denegatur viſus in placito dotis 3? OITENG: -— 
dterra & tenemento de quibus yir mulieris nuper obit ſeifitus, quia habet+tenens Brad. l.5. f0.377. 
quod tantundem yalet, a0 Be 3-55 
But where the husband altened, there at Om_y Law view was gran- 
ted, which was a delay to the Demandant in Dower (whoſe life did fpend) and 
ls taken away by this A. | 
If the baron demiſe to a feme and dieth, the feme taketh husband; in Dower ,_.. . c15 
againft them they ſhall have the view ; foz the alienation was not made to the Dp 
husband, but to ths wifez and the Ag ſaith tenenci, 


T Alienavit.] Jt the Tenant vifſeiſed the husband of the Deman- | 
dant in a wzit of Dower , he ſhall have the view, foz this is no alienation, and pers ny 
therefoze remain at the Common Law,  30E.3.3.6 3. 
The belt pleading to counterplead the view in caſe of alienation is , 59- 
that = Tenant entred by her husband, though the wozd of the Ac is = £417. 95.4.6. 


Daqq Jn 
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445-3-3x-18E.3 Jn Dower of arent the Tenant ſhall not have the view of the land, if the 
55-14H.4.32- hugband died ſeiſedof the rent, noz the Tenant of the land have view thereof, 
314-4-18.39 E-?+ If ye had the rent by the releaſe of her husvand. | 
view76a Z Beg. @Zenant in Dower of two acres, the Demandant to counterplead the view 
aid. 3h JE. ;, ſaid, that the Tenant entred by her husband, the Jury found, that the entred 
ibi4. 106. into one acre by her husband, andinto the other acre by another , the Deman; 

 Jvc.$1 dant. recovered her. Power in the one acre ,-and the Tenant had the view 
+1...  foztheother, | EY Ms | 


2 ilwncs. 7 . In brevi.etiam de ingrefſu caſlato per hoc , &c." 
29-E.3.32. 2E-2+ @ Cuiin yita is taken within thts bzanch, and ſo ts a Sur cu in vita, - 
#41: da « In omnibus brevibus per quz tenementa petuntur ra- 
© tione dimiſcionis, quam petens vel anteceflor fecerit tenenti 
- & non <jus antecefſori , ſicut quod ei dimifit, dum fuir 
432.335.465:3- infra #tatem, dum non fuir compos mentis, &c.Þ This bzanch 
34: 35 8.6. 59. ſpeaketh particularly of th2e examples, viz, of the dum fuit infra atatem, g& non 
> compos mentis, and:in priſona, and generally in confimilibus, . 


6.15. 30. This bzanch extends nof to theſe Writs b2ought in the Per 8 cui, foz that is 
view 155. - adegree further then this bzanch p2ovideth fo2. | 


+. +, T7 Perquztenementapetuntur.] pet if any of theſe Writs be 
46 Ei'3.29. | baoughtof a rent, if the Tenant demand the view of the land, though it be of 
- another thing then is demanded, the Lenant thall be ouſted of the view. 


Circumſpedte T.. Et conſimilibas.) By theſe wo2ds the p2edeceſſo; of a Biſhop, 
- as _. 02 the - ws is taken where this bzanch ſpeaketh de anteceflore and not de 
rYXACCCIIOTE, 
14. Io py : It is to be obſerved that the two examples here put, are of a dum fuir. infra 
26 H.6, view 30. Ztatemy and non compos mentis, and when the heir.b2ings cither of theſe Writs 
PO of- the demiſe of Hts anceſtoz from whom he claims the land as heir ['& confini- 
libus] hall be intended of Writs of like nature , and therefoze if a Sur cuiin 
vita be bzonght ſuppoſing that the Tenant had not entred but by one D. late 
husbandof E. mother to the Demandant, whoſe heir he is, the Tenant ſhall 
have the view, foz he claimeth not as heir to him that made the demiſe, and 
therefoze it is not actio conſimilis, ; 
- rugs .1&b. TJ In priſona.,) At this time, viz, in 1; E, x. as hereby if appeareth 
ritton fol. 19. | k , YEELVL bf 
Fleta lib,2.ca.54. there lay a Writ of an alienation made by dures, dum fuic in priſona, and the 
1.3.c2,7.1.6.ca.6, UWWritof dum fuit infra #tatem, and this Writ of dum fuit in priſona did lie fo; 
7.14. Firſt the party himſelf that made thealtenation, but ſo doth not the other Writ of 


1 of the lay. non compos mentis, foz that lieth not foz the party himſelf, but foz his heir. 
Filer of the In priſona ; Every reſtraint of the liberty of a Fre&-man ts an impziſon- 


Inft. &. 406. Tent} although he be not within the walls of any common Piiſon. 
If aman be impziſoned by o2der of Law, the Plaintiff may take a feoffement 
15 H.z: dures 15. Of him o2 a bond foz his ſatisfaction, and foz the deliverance of the Defendant, 
2 E.2. ibid. x8. notwithſtanding that impziſonment, foz this is not by dures of imp2tſonment, 
8-3.57-8A1.25- becauſe he was in Pziſon by courſe of Law ; foz its not accountedin Law 
6R. Dd -2, dures of impztſonment, but where either the impaiſoiiment oz the dures that 
xx 4.4.6. 4E.4. 1s offered in the Pziſon, oz at large 1s tozcious and unlawfull, foz cxecutio jutis 
17. 12E.4,7- non habet 1njuriam, | Th {#, 
25ut now albeit the Writ mentioned in this Act-is antiquated and gone in 
deſuerudinem, yet may god uſe be made of this part of this bzanch, Dum fuit mn 
priſona, ſuch excellent learning may be dzawn out of theſe excellent fountains. 
Jt may be gathered upon this-A, that the feoffement made by one by 
dures of impziſonment is not void, but voidable ; foz if it were votd, then 
no 


bs 
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no Przcipe could have been matntained upon a votd altenation, and this bzanch 

ſaith, In omnibus brevibus in quibus tenementa petuntur ratione dimiffionts, 

' &c, dum fuic in priſona, And fo tf is in the caſe of the Infinf , with whom 

he is paralleled in thts bzanch, and whoſe caſes are very like in many reſpes : Lib.s.fol. rg, 
fo2 as in the caſe of an Infant, if he ſeal and deliver a Deed he cannot plead Whelpdaies 

Non eſt faftum, buf mulf avotd it by a plea of infancte ; fo it ts inthe caſe of Cale. IH.7.15, 

a Bond made by dures of tmpaiſonment : and as tt is in the caſe of the Infant, 

that a feoffment by livery of ſeifin made by his own hand 1s voidable by entry, x.;6.8.f1.8.42,43 
02 Action, and not void; ſo if is in the caſe of a feoffment mide by one by dures &c. Whictingams 
ef impziſorrment, and livery made by his own hand, as by this bzanch it appea- En 
reth : and-as in the cafe ofan Infant, a feoffment made by Letter of Attozngy "4 og gs 
is void,and the Feoffe is a Diſfſeiſo2 ; ſo it is in'the caſe of a man that maketh {25 #1 5:39: 
it in the (ame manner by dures of imp2iſonment, ; Faits49.9 H.666. 
- And as none ſhall avoid the feoffment of the Infant when livery is made by 38 H.6.27.2 E.4. 
his own hand, but onely he-himſelf oz h1s hetres, which are p2ivies in bloudin- [ -D | 
heritable, and neither pzivies in Law, not paivies in eſtate : ſoit is in caſe of *{2ingams 

qa feoffment made in like manner by dures of imp2iſonment, it is onely boida- : 

ble by p2ivies in bloud inheritable, andnot by paivies in Law oz effate. 

And by theſe reſemblances and diverlities this Ac ts underfk@d, andour 
Boks that ſem prima facie are well reconciled : The dures per mtnas,aut cauſa 
metus, belongeth not pzoperly to be treated sfhere ; fo2 this bzanch ſpeaketh 
onely dum fuic in priſona ; onely foz affinity ſake it is to be known, that a man 39E.3.28.1*R.z 
ſhall avoid his Deed foz nianuas of imp2tſonment, albeit he were never Impzt- Pures 31.35 11.6 
ſoned : fo2 a 'man ſhall avoid his own act fo2 manuas in fonr cafes, viz. x. foz *7-35 H-6.21,27 
fear of loſTe of life, 2. of loſſe of member, 3. of mayhem, and 4. of umpziſon- 32*+©5: 7 £4: 
ment ; otherwitſe 1t is fo2 fear of battery, which may be very light, oz foz bur- 
ning of hts houſes, o2 taking away, oz deffroping of his gods, o2 the like, foz 
there he may have ſatisfaction by recovery of damages, 

This fear, by reaſon of manuas, is well deſcribed by Braon , Mctus autem Bra&.l. z:fo.16.b, 
et preſentis vel futuri periculi cauſa , mentis trepidatio, & preſentem debe- 
mus accipere metum, non ſuſpicionem inferendt ejus, vel cujuſliber vant & 
meticulofi hominis, ſed talem qui cadere poſſt in virum conftantem ; talis enim 
deber efſe metus qui in ſe continet mortis periculum , & corporis cru- 

Clatum, 
But there 1s a great diverlity between the making of a continuall claim, o2 x; H.4.Dures 20 
entry into lands, and the avoiding of a mans own Act ; foz, fear of battery is a 1. Parr of the In- 
god cauſe fo make a claim as ner the land as he dare foz fear of battery ( ſoz ftitures, {cR. 419, 
the recontinuance of an ancient right is favoured in Law ) but if is no cauſe 
to avoid his own ac; wherein it is obſervable, how fear of impziſonment 
(which is a manner of captivity) is moze grievous and odjous in Law, then , | 
the fear of battery. ; | ER 
Oc moze of this matter in the firft part of the Inflitutes, ubi ſupra, E _ *: 

D © abs p | Li.4.fo. 127, &c. 
| T Ratione dimiſsionis.] Pere, as in many other places [Demiſe ] Beyerlies caſe, 
is applyed to an eſtate either in fee-fimple, fe-tail, 02 foz term of Ufe, and ſo ***-Yarliam- 


commonly it is taken in many Writs, yang _ 
* But this Ac erfendeth not toevery kind of demiſe oz conveyance; foz if 76. 17 + Hyg 


the demiſe oz conveyance be by Fine o2 other matter of Recozd, xc. this bzanch 13 E.3. Audira, 
erfends nof fo if, foz regularly conveyances, o2 other Ads cf Reco2d know- "1 Poe 
ledged, oz made by one that is Non compos mentis, 02 by dares of impziſon- : =— Y 
ment, are unavoidable by him oz his heirs by Law : Yereof ſ& Beyerleys caſe, :7 ag:;3, : H.6. 
Lib, 4. fol. 127. 30. 15 E.4.5. 

And' ſuch conveyances, o2 other Acts of Recozd knowledged, o2 made by an 2? H-7-15.:5H.7. 
Infant, are alſo unavoidable, unleſſe he doth avoid them by Writ of Errour,o2 nt _ 8 = 
Audira querela, during his minozity ; and therefoze this bzanch is to beunder- \., 1. 16 Eliz. 
Tod of alienations. made in paiis, and not by matter of Recozd. | Dier. 


A recovery by default againft an Infant is erroneous, and ſois a recovery 3.6.20 7H. 6-38 
| NRaqq 2 by 
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x. Partof the Yn- 
Lirures,le&. 438. 


yoAﬀ;p.3.32E.3- 
Champerty 6. 
where the caſes 

| were of ſome of 
theſe perſons, 
otherwiſe they 
could not be law. 
4 E 2.ib.12:&c. 
F.N.B.172.E. 
23E,3.10.$E.4.1 
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by default againſt a man in paiſcn, though he be lawſuily impzifoned ;. but the 
Jnfant muſt reverle if by Writ of Errcur during his mtnozity, becauſe his 
infancie muſt be tryedby inſpection, but the man in p2tfon may reverſe it when 


he will. 


* 
TI 


CAP. XLIX: 


Hancellor, Treaſurer, Juſtices, ne nul de councel le roy, 

ne Clerk de la Chauncery, ne del Eſchequer, nede Ju- 
ſtice, ne dauter miniſter, ne nul del hoſtel leRoy, ne Clerk, 
ne lay, ne puis reſceiver eſgliſe, ne advowlon deeſglile, ne 
terre, ne tenement in fee per done, ne per achate, nea fern, 
ne a champerty, ne en auter maner, tanque come le choſe 
eſt en plec devant nous, ou devant ull de nous miniftr, 
ne nul lower ent ſoit pris. Er qui encounter ceſt choſe face, 
ou per luy ou per auter, ou nul [bargeine ent face, ſoit punie 
a la volunt le roy, auxibien celuy qui le purchaſera, come 
celuy que le fra, 11 E.1. Champertie 1. Articuli ſuper Char- 


tas, Cap. 11. 


T Chancellor, Treaſurer, Juſtices,ne nul de councel, &c.) 
This is a Lawof addition and explanation fo2 the Statute of W.x. cap.2 5. Pur- 
velant que nul miniſter le roy, &c, Jt was doubted, whether the Chancellonr, 
Treaſurer, Juffices, and thoſe of the Kings Conncell, being perſons of ſuch 
eminencie, were within theſe wezds [ Nul miniſter le Roy,] and therefoze thts 
Act by wayof addition and explanation doth adde, Chancellor, Treaſurer, Juſti- 
ces, & Councell le Roy, | | 

 Alfo this Act is an addition to W. 1. cap. 28. foz that ertendeth but fo the 
Clerks of the King, o2 of the Juſtices ; this Ac addeth Clerks of the Chan- 
cery, and ofthe Erchequer, and of any other Dfficer , it addeth alſo thoſe of 
the Kings houſe, be they of the Clergie oz Laity ; and alſo that they ſhall take 
no reward, #c. | 
And it is to be obſerved, that neither the Chancelloz, Treaſurer, any of the 
Jufkices, o2 any of the Kings Councell, no2 any Clerk herein mentioned, noz 
any of the Kings houſe of the Clergie oz Laity ſhall (hanging the Plea) receito 
any advowſon,land,oz tenement,by gift, purchaſe oz tearmzeither foz champerty 
o2 otherwiſe ; ſo as none of theſe perſons here p2ohibited can acquire any ad- 
vbowſon, land, oz tenement, depending the plea, though it be bona fide, and net 
foz champerty o2 maintenance; partly in reſpec of their greatneſſe,and partly 
in reſpec of their places, both in the Kings Conrt, & in the Courts cf Juffice; 
ſo as the very countenance and places of theſe men, when they become inte 


*relſed in the land (coipſo ) are apparant hindzances of the due and indifferent 


pzoceding of Lawand Juſtice. An ercellent Law, and wozthy to be known, 
and molt neceſſary fo be put in erecution ; ſo as true it is, that if any other 
perſon purchaſe bona fide, depending the ſnit, he ts not in danger of champerty: 
35ut theſe perſons here pzohibited cannot purchaſe af all, neither fo2 champerty 
no2 otherwiſe depending the Plea. But theſe perſons here p2ohibited mull be 


charged uponthis Act, and not foz champerty, unleſſe they maintain. : 
| £1nd 
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' Gnd this is a great addition to the Statute of W.1.cap 25. which extended 6 E.z.33.F.N.B. 
anely where the purchaſer ( pendente placico)) did maintain. | 172, Þ.,Com.88, 
And in theſe caſes p2ohibited by this Law, the child cannof infeoff the fa- 
ther, no2 the father his child, o2 the like as they may upon the other Statutes. 
And the p2ohibition here foz taking of rewards is very remarkable. 


| Soit punie a la voluntle Roy.] Theſe wozds are erpounde 
befoze upon \W. 1, cape25. | lt: | 
And where both the ſaid Statutes conclude in effec concerning the puniſh 
ment, Et que le fra ; this Ad addeth, Auxibien celiy que le purchaſera,come .celuy ro adnch 
ue le fra, that is both the giver, and the taker. 1910. 90 2100 od. 2B. "oY 
Sx the ®tatnte of W.1.cap.25. & 28.and the Statute. of 23 E.x.cap.11; 33 H.8.cap g. 
and laſtly, the Statute of 32 H.8. cap.g. whereby all fozmer Statutes concern Simile. | 
ing maintenance, champerty, and imbzacery are confirmed, and comntanded to app bh G 
be put in due erecution, and by that Statute cxcellent pzoviſions are made'cbn- 22H. pr. : 
cerning the ſame. | | | | " | 
"© Auxibien celuy que le purchaſera;come celuy quele fra.] _ 
And yet the parfy grieved may have his Action againft the purchaſer onely, if | | _, © _ 
he will. | JIHAD 2 4, 77,052 32 ©-3. Cham 


: : : -- ki 
We have been the moze bziefe in expoſition hereof, becauſe we have treated Nos Stature 
of this ſubject befoze in the expoſition of the Statute of W. x, cap. 25, & 28, and of: E,z'Ves. 


| h | | wh | | D Ag inf Magna Chart. 
= _ occaſion to ſpeak hereof when we come-to the ſaid Ac of ens rn 
3.I,Cap, Il. 


The cauſe wherefoze this Chapter was publithedin French,was; foz tht the *** ? 
ſaid two Chapters of W. 1, whereunto this Ac maketh additions, were like- 
wiſe publiſhed in French, 
VC Articuli ſiiper Chartas, cap,1T, 


CHF E. 
(Nos predicta ſtatuta inciplant conſervari ad feſtum 


ſan&i Michaelis proximo venturum, ita. quod occa- 
fione aliquorum delictorum contra aliquod prexdiftorum 
ſtatutorum citra prxdictum feſtum perperratorum, pena de- 
linquentibus, de quibus mentio fit in ! gum" non infligatur. 
Super vero in ſtarutis defetum legis, & ad remedia editis, 
ne diutius querentes cum ad curiam Regis venerint recedant 
deremedio deſperati, habeant brevia ſua in ſuo caſu proviſa, 
ſed non placirenr* ulq; poſt feſti ſancti Michaelis ſupradieii. 


— 


— 


7 Omnia prxdicta ſtatuta incipiant conſervari, &c.] 
This was very julfly added, fo the infent that all men dwelling far ozner 
might be wel! info2zmed oftheſe Laws befoze they were puniſhed by them; the 
rpapraT begun poſt Paſch. and hereby day was given untill the Feaſt of 

alnt Michael, | 


T Ad feſtum Sana! Michaelis.] Albeit there be two Feaſts of 5 E.3.6-20 H.6, 
Daint Michael, Saint Michael the Archangel, and Daint Michael de monte + 250g 
- fumoa, commonly called, Saint Michaels tn the mount in Cornwall ; yet that | p.. ae re Laws 


Fealk &ticures,ce&.ge. 
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Cambden Brit. 
þ | 36 213 ”, 


Fleta lib.1. ca.12. 


BraR.li.g.fo. 413- 


Weſtm. ſecond. C ap.z0, 
Fealt that is moſt nofozious and of greatelf account is to be taken, and that ig 
the Feaſt of Saint Michael th*Archangell celebzated on the 29 day of Sevtem- 
ber, and not the Feaſt celeb:ated the 16. day of November. / 

Note, that both were the Feaſts of Sant Michael: th*Archangel, but the 
Feaſt of Saint Michael the 29. of September 1s the molt notoztous, both in 
Legall p:ocedings, as Ocabis Michaclis, &c. and never Octabis Michaelis Arch”. 
any common efimation foz payment of Rents, beginining and ending of 
Leaſes, and the like. 


© Super vero ftatutis in defeftum legis & ad remedia 
editis, ne diutius querentes cum ad curiam Regis venerinr, 
recedant de remedio deſperati, habeant brevia ſua in ſuo 


 caſu proviſa.] Ad remedia ; that is, when any the Statutes made at this 


Parliament. pzovide remedy foz the party grieved, he ſhall have an Aion 
grounded upon this Ac foz his relief therein ; and theſe wozds{ Ad remedia ] 
do diſtinguiſh them from thoſe Acts which give the penalty to the King alone, 
Andhoreupon they are called in ancient Authozs, Brevia remedialia, which arg 
to be framed upon. theſe Ads by learned men, whereof Flera ſpeaking of the 
Paffers of the Chancery, ſaith, Tphi autem collaterales & ſocii Cancellarii eſſe 
dicuntur przceptofes, co quod brevia ( caufis examinatis ) remedialia fieri przcipi. 
une, And ſometimes they are called, Brevia Magiſtralta, becauſe ( being out of 
courſe ) if is a maſters piece to frame them as they ought. 


T Recedantderemedio.] ae befoze in the Erpolition upon the 
24+ Chapter of W. 2. the like clauſe. 


STATUTUM 


Sa32500000000.0000 00 0040526600 
Statutum de CircumſpeRte agatis: 
Eaditum eAnno 13 Edw. 1. 


DD E X talibus Judicibus Salurem. Circumſpette agatis 

\\ de negotiis tangentibus Epiſcopum Norwicenſem , & 
jus Clerum, non puniend* eos f1 placitum tenuerint in 
Curia Chriſtianiratis de his quz mere ſunt ſpiritualia, viz. de 
corre&tionibus quas Prelati faciunt pro mortali peccato , 
viz, pro fornicatione, adulterio, & hujuſmodi, pro quibus 
aliquando infligitur pcena corporalis, aliquando pecuniaria, 
maxime f1 convictus fuerit de hujuſmodi liber homo. Item fi 
Prxlatus puniat pro cimeterio non clauſo, Eccleſia diſco- 
operta, vel non decenter ornata, in quibus caſibus alia pena 
non poteſt infligi quam pecuniaria. «Item f1 rector petat ver- 
ſus parochianos oblationes & decimas debitas vel conſuertas, 
vel 11 re&tor agar contra retorem de decimis majoribus , 
yel minoribus, dummodo non petatur quarta pars valoris 
Ecclefiz. Irem fi reorpetat mortuarium in partibus ubi 
mortuarijum dari conſuevit. Item fi Przlatus alicujus Eccle- 
fiz, vel advocatus petat A re&ore penſionem ſibi debitam, 
omnes hujuſmodi petitiones ſunt faciend* in foro Ecclefia- 
Rico. Deviolenta manuum inje&ione in Clericum, & in 
cauſa diffamationis conceſſlum fuit alias , quod placitum 
inde teneatur in Curia Chiiſtianitatis, cum! non peratur 
pecunia, ſed agatur ad corretionem peccati, & fimiliter 
pro fidei lxfione. In omnibus pradidtis caſfibus haber 
Judex Eccleſiaſticus cognoſcere regia - prohibitione non 
obſtante. | 


(| 


T Circumſpecte agatis: ] There was alſoat this Parliament hol- 
den af Weſtm* Anno 13 E.1, a TUrit deviſed, called Circumſpecte agaris de nego- 
ws tangentibus Epiſcopum Norwicenſem, & ejus Clerum. | | 

Though ſome have ſatd that this was no Statute, but.made by the PzAlates 
themſelves, yet that this is an Ad of Parliament, it is pzoved not only by onr 
Boks, but alſo by an Ac of Parliament, : {5 BSI2801 


T De nepotiis cangentibus Epiſcopum Norwicenſem.} 
The Biſhop of Norwich 1s here put but toz example, but it ertendeth to a(l 
fkhe Bikhops within this Realm, | (*i 
= F In 
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Ror.Parl. 25 E.35 
Stat, Z. Nu. 62, 
19 E.3. jurild.28. 
27Afl.p.7. 10H. 4. 
::. 212 H. 7. 33. 
Pl. Com. 36. b. 
2 E.6.C,13. ver- 
ſus firem. 1.4. fol: 
47. inter Palmer 


.& Tboſy, li.s. fo. 


67.1.7, fol. 44. 
PI, Com. 36, be 


o 


+ 


4.88 (ircumſpette agatu. 
lanv.l-12.Ca.21. R i Es PE. 

Low vi f0.463- q In Curia Chriſtianitaris.)] So called, becauſe as in the ſecular 
& ſzycalid Cgurts the Kings Lawes doe ſway and decide cauſes, ſo in Eccleſiaſtical 
prizon 7:5" Courts the Lawes of Chailt thould rule and direa, foz which cauſe the Jup- 
Elets1i.6. ca.4z. Jes in thoſe Courts are Divines, as Archbiſhops, Biſhops, Archdeacons, xc, 
Regiſt. 339. W.2. Linwoods Wo2ds are theſe, In Curia Chriſtianitatis, 1, Eccleſiz 111 qua ſeryantur 
cap.5. 4 E-3-27- Jepes Chriſti, cum tamen in foro reglo ſeryentur leges mundi, In libro rubeo in 
_ ax con | Scaccar? inter leges H, 1. thus it 1s contained, Sicut anciqua fuerat inſtitutione forma. 
x0 gen, © tum ſalutari Regis imperio vera nuper eft recordatatione armatum generalia comita. 
Linwood de foro _ tuum placitacertis locis 8 yicibus, &c. interſint autem Epiſcopi, Comttes, Vicedo- 
comper. cap. Cir= jj, Vicarii, Centenarit, Aldermani, Prafei, Przpofiti, Barones, Vayaſores, 
cumlpeQte agatis Tingrevii, & czteri terrarum dominidiligenter intendentes, ne malorum impuniras, 
_ :1 Cy. aut grayionum pravitas , yel Judicum ſubyerfio ſolita miſeros laceratione confi- 
ſtod. rem. Regis niant, Agantur primodebira yerz Chrittianicaris jura, ſecundo regis placita, poſtre- 
cap. 48. fol. 41 mocauſz fingulorum dignis ſatisfaRionibus expleantur. ; 

And if any deſtre to lok befoze the conqueſt concerning this matter, he map 
Inr' leges Regis Lean amongſt the Laws publiſhed by King Edgar, Celeberrimus autemex omni 
Lo ef: F< fatrapia conventus bis quotannis agitor , cui quidem illius Diocefis Epiſcopus & 
nator, Alderman, Aldermanus interſunto, quorum alter jura divina, alter humana populum 
or Elderman. i. edoceto, 
Senator, which Thus much by reaſon of this wozd [Chriſtianicatis] having been ſaid, let ns 


fignifierh the 
Sherive, i- Przpo- return foour Ad. 


ſitus, ſeu cuſtos 


Comitatus. T Mere ſpiritualia.) Sic diQta, quia non habent mixturam temporalium: 
They are here called mere ſpiritual, foz that they have no mixture of the tem- 
pozaltics, and beranſe they are co2rections proſalute anime. 
Britton fol.1z.b. Britton ſaith > Que ſeint Eſplife eyt conuſance de juger de pure ſpiritualite ; 
Bratton 4 io Yereſte, Schiſms, holy D2ders, and the like are meere ſpiritual things, Note, 
_— 6.c6.0h. it appeareth by the conffifution of John Stratford, Archbiſhop of Canterbury in 
+ 4 Linwocd cap. 8 ®ynod in London Anno Domini x 3$0, $.quidam etiam, &c, that adminiſtration 
de forocompert. of the gaods of a man dying inteffate, was granted in D2dinaries, Conſenſu 
fol.7. li.7. t0.44- Regis & magnatum reeni Angliz tanquam pro jure & Ecclefiaſtica libertate abolim 
SES |  extiterit ordinatum, And Lynwood ſaith, that Pzobate of Teffaments, De con- 
this Chapter ſuctudine Angliz, & nondejure communi, belong to Court Chyiftian ; which I 
verbo Mortuary. have added foz thz& cauſes. 
Linwood ubiſup. x, That theſe things being tempozal, and not mere ſpiritnal, as onr Ac 
ſpeaketh, belonged not ab intio fo the Court Chzilkian. 
2, That the Eccleſlaffical Judges derive their Juriſdiction therein by Þa:- 
liament, and the cuſtome of the Realm, and not from any fozein power. 
CHOI 3. Andlaflly, that herewith our Keco2ds and Boks do accozd and agre. 
See hereafter 


——— Cv 3 © mortali peccato, viz. fornicatione, adulterio,&c.] 
There be two examples put in particular of mere ſpiritualty foz cozrecton of 
thele offences. * 
IJnancient fime the Kings Conrts, and ſpecially the Lets had power fo 
enquire of, and puniſh foznication and adultery by the name of Letherwite, and 
it appeareth often in the Bok of Domeſday that the King had the fines aſſeſſed 


faz thoſe offences which were aCeſſed tn the Kings Courts, and could not be 
inflicted in curia Chriſtianicatis, 


| 2 R.2.tit.Teſtam. 


CT Er hujuſmodi.} whe are tobe taken foz offences of like nature, 
as the two offences here particularly erpzeſfed be, as ſolicitation of any wo- 
mans chalfity, which is leſſer then theſe, and foz inceſt, which is greater ; 

x :wood ubi fp, 2 herewith agreeth Linwood, who expounding this Ad ſaith, Non intelligasde 
Kennes cl "rh omnt mortalt peccato, ſed de tali cujus punitio de ſua natura ſpeRat ad forum Eccleſi- 


wupra. afticum , nam fide ratione cujuſliber peccari mortalis cognoiceret ecclefia, fic perire 
temporalis gladu junſdictto, 


C Pro 


Circumſpette agatus: 
« Pro quibus aliquando infligitur peena corporalis ; 


aliquando pecuniar 1a. } Dere pena pecuniaria mult be intended by 
way of commutatton of penance , as if is clearly expounded by the Statute 
of Articuli ſuper Chartas ; * Item ft Przlatus imponar paenam pecuniariam alicui 
pro Peccato, & reperat illam, regia prohibitio locum habeat: And ſs doth Bricton 

Vide Artic contra prohibit? regiam Vet? Magna Charta , pro Carmeteris non 
clauſo, I 2D 

The Pariſhioners ought to repaire the incloſare of the Church-yard, becauſe 
the bodies of the moze common ſozt are buried there, and foz the p2eſervation of 
the burials of thoſe, that were, oz ſhould have ben whilft they lived the Tem- 
ples of the Yoly Ghoſt : And cormeterium is derived of the Gzeek verb «was, 
that is, dormio, and therefoze cameterium eſt or dormitorium, quia mortui dor- 
mire dicuntur uſque ad reſurretionem, And alſo if the Church-yard be not de- 
cently incloſed, the Church which is domus Dei cannot decently be kept, and 
therefoze this the Pariſhioners ought to doe per conſuerudinem notoriam & ap- 
probatam, and the conuſans thereof is allowed by this 4, 


q Eccleſia diſcooperta , vel non decenter ornata. } 
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Arr.ſuper Chart, 
Cap, 2, 


Britton x5. b, 
F.N.B. 5 3. ds 


Ver. Mag. Chart. 
Regiſter. 


Brir, fo. 11, lib.s. 
fo. 67. Jeffreys caſe 


Regiſt. 44.b. 


Jn the ſame manner the Pariſhioners by this A ought to repaire the ' 


Church , foz that it is the place where Divine Service ts celebzated, and 
the bodies of the Pariſhioners of the beft quality are buried ; in reſpec 
whereof this Law doth allow the Ccclefiaſfical Conrt to have conuſans 
thereof , and foz the pzoviding of decent oznaments foz the celebzation of 
Divine Dervice, 


q Eccleſia diſcooperta.} This is infended not only of the body 
of the Church , which 1s parochtall, but alſo of any publick Chappel an- 
nered to it; but 1t exrtendeth not to the pzivate Chappell of any : 
though it be firedfo the Church, fo2 that muſt be repaired by him that hath 
the pzoper uſe of it ; fo2 quiſentit commodum, ſencire deber 8 onus ;- and this 
the Pariſhioners ought to doe per conſuctudinem notoriam & approbatam, and the 
conuſans thereof is allowed to them by this A, but the Chancell is to be 
repaired by the Parſon, #c. 


C Oblationes, decimas debitas, vel conſuetas.? oviariones 
in the Canon Law are thus defined : : 
Oblationes dicuntur quzcunque a pits fidelibuſque Chriſianis offeruntur Deo & 
Ecclefiz, ſve res ſolid?, ſive mobiles; 


q Decime.] It appeareth by the ancient Writ, De re&to de adyoca- 
tone decimarum, and by the like ancient Writ of Indicavic, whereof you may 
read befoze in W. 2. cap, 5. verſus finem, that the right of tithes was tried in 
the Kings Court, 3 
.  * And thi#appeareth by an Act of Parliament in Anno 18 E, 3, cap.7, andit 
isagreed in 4 E. 3. that befoze the Statute (meaning W.2, cap. 5.) every Par- 

ſon was ouſted fo demand fithes in Court Chaiftian. 

BraQon lib, 5. fol. 401. ſaith Quod decime ſunt ſpiritualitati annexz : and Bric- 
ton, Who was Wilhop of Hereford, and learned in the Lawes of this Realm, 
treating of what things the Church hath conuſans, omitteth tithes. 

Dereby it appeareth that the recitall in the Statute of x R, 2, that 
purſuit foz tithes of right ought , and of ancient time did pertain to the 
Dpiritual Court , muſt be intended by foce of fozmer Acs of * Parlia- 
ment, ( as things annexed fo the Sptritualty ) as of W,2, of this Ad _ in 

re t;E.1, 


Legiſt, ubi ſupra; 
F.N.B., FO. is 
Britton fol. 11. 


Regiſt, 44. b. 


Art* contra proh. - 
regiam Vet. Mag. 
Chart. Art, Cleri 
cap.1,2. 2 E.6, 
Cap. 13. 

Cap, Cler, 
quzlt, 13, 

Regiſt, fol: 29. & 
35. F.N.B. 30.b. 
* 18 E. 3.Cap. 7. 
F. N. B,. zo. g. 
4E.3-27. 38E.3, 
I3. 38H.6,20. 
Bra&Q.li.s fo0.401, 
Brit. ubi fapra. 

* Int' leges Edw. 
Regis, cap. $. fol. 
128. having ſpo- 
ken of tithes, it 

iS ſaid, Hec praedi- 
cavit beatus Au 
guſtinus@ conceſ- 
ſa ſunt 4 Rege,Ba- 
ronibus & pepulc: 


See the At of 

2 E. 6. Cap. 13. 
39 E. 3. juriſdiQt. 
$ E.4.14. 7 E.6. 
79. Dea.& Stud. 
166, 167, 


$ E.4. ubi ſupra. 
F.N.B. 41,43- 


Mich.25H.3.Co- 
ram Rege Rot. 5+ 
Wilteſh, 


See the Regiſter 

fo. 34. and Glany. 
li, 1 2. cap- 21, for 
this form of Writ. 


See thelike groud 
of prohibition, 
Regiſt. fol, 58. 
$H.6. 14. 8E.4-. 
14. F.N.B. 41.g. 
& 43. k. 


That bounds of 
Pariſhes are ro be 
tried by the Com- 
mon Law, 
39E.3.23.14H.4. 
17. 5H.s5.18. 
34 H. 6. 10,11. 
22E.4.24.12H.7, 
2.2. 


Mich. 26827 El. 
in Commu. Banc. 
Ror. 2617. Lords 
caſe adjudged, 

45 E.3.c. 31H.8. 
cap. 2E.6,Ca.13. 
9H. s. fol. g, 

FO E, 3. 10, 


(ircumſpefte agatr. 
I, and is confirmed by la- 


E. x, Articuli Cleri, cap. x. &c. 18 E. 3. cap, 
I3E.T, Articul » Cap EE LOSING. 


ter: Acts of Parliament , as 27 H. 8. cap. 20. 


cap. I3, 
FITS of tithes there be th2&e Kkindes, p2edtal, perſonal, and mixt, any 
this Act extendeth to them all , and foz2 perſonal tithes ſ& the Statute of 
2E. 6. cap. 13. ; ; 
And true it is, that of ancient time the Parſons did ſue fo2 ſubtractign of 
tithes in Court Chziſtian, but if the right of tithes had come tn queſtion, it 
ſhould have been tried by the Common Law; and therfoze in libro rubeo inter 
leges Henr. x, ſpeaking of purſute fo2 tithes in Court Chztltian, if is ſaid, $i 
Rex pariatur ; but at this day it is without queſtion, as hath been ſaid, that foz 
ſubtraction of tithes the conuſans by fozce of divers Acts of Parltament doth 


belong ts the Eccleſiaſtical Court. 


T Vel conſuetas.] 1By this Ac modus decimandi, reall compoſition, 
o2 by p2eſcription, oz cuſtome is eſtabliſhed , fo2 hereby are tithes divided intg 
two parts, in decimas debiras, and that 1s quota pars, the tenth part, and into 
decimas conſuetas, and that is a duty perſenal due by cuſtome and uſage to the 
Parſon, xc. in ſatisfaction of tithes ; as a yearly ſumme of money, oz other duty, 
and theſe are here called decimz conſuerz, and fo2 this modus decimandi the Par: 
ſon, 4c. may ſue in Court Chziffian, and is warranted by this Ac, 

There is alſo a reall ſatisfaction foz2 tithes , as 1f of ancient time land hath 
been given by the conſent of the Patron and D2dinary to the Parſon and his 
Succeſſozs in ſatisfaction of tithes out of other lands, this is alſo a god di 
charge of tithes, but foz this oz the like reall ſatisfacton he cannof ſue in Court 
Chaiftian, but at the Common Law :; Df this reall ſatisfaction you may read 
a notable Recozdin 25 H. 3. which was befoze the making of this Ac, and the 
effec thereof is this : » __ 

Sampſon Foliot bzought a p2ohibition againif Thomas Parſon of Swindon, 

uare {ecurus eſt in Curia Chriftianitatis" de laico feodo ipfius Sampſon in Draicor, 
&c, the Defendant pleaded that non eſt ſecutus placitum, &c. de laico feodo, ſed 
verum yult dicere , & dicit quod reyera coram judicibus delcgatis petit ab eodem 
decimas feni de quodam prato in Waleot infra parochiam ſuam de Walcot, &c, 
& nihil petiit in parochia de Draicot, &c, Er Sampſon dicit quod anteceſſores ſul 
antiquicus dederunt 2, acras prati Ecclefiz de Dratcot pro deciina feni, quam prz- 
dictus Thomas petit, & in codem prato, quas eadem Eccleſia adhuc habet , & 
ſemper hucuſque habuit , unde videtur quod 111ud .quod prxdiftus Thomas petiic 
decimas eſt in laico feodo, & quod pratum 11]nd de quo idem Thomas petit deci- 
mas eſt in Draicot ficut breye dicit & non in Walcot, & de hoc ponat ſe ſuper pa- 
triam, &c. UWhereupon ſeveral iſſues being joined, the Jury gave this verdi, 
that the ſatd Thomas purſued his plea in Curia Chriſttanitatis de laico feodo prez- 
di&t* Sampſon, &c, petendo ab eodecimas feni, of the ſatd meadow of the ſatd Sam- 
pſon in Draicot, unde anteceſlores ſui dederunt Eccleſizx de Draicot duas acras 
prati pro decima feni quam przdi* Thomas modo petit, & quas eadem Eccleſia 
adhuc haber & ſemper hucuſque habuit, And found that the ſaid meadow, xc. did 
lie in Draicot, #c. and thereupon Judgement ts given foz the Plainfiffe in the 
p2ohibition, and that he ſhould recover 20, marks damages, #c. Which Recozd, 
both fo2 the antiquity thereof, and foz that it agreth with our 1Baks, beinga 
leading caſe, IJ have recited the moze at large. 

A man ſeiſed of 8. acres of meadow,and one of paſture, fo2 the tithes whercof 
he hath been paid time ont of mind v.s. 1v.d. afterwards the owner builds a 
Coz2nmill upon the ſame, he ſhall pay no fithes foz the Coznmull, becauſe the 
land was diſcharged per modum decimandi : what things bs indectmable 
by: the Law, and ought not pay tithe, Vide lib.11. fol.48, 49, F.N.B. 53. g. 
&c, le& the Statute of 45 E. 3. 31H. 8. cap» &2E. 6. cap. 13, fo2 


diſcharge of Tithes, I have read of an ancient Concozd de modo _— 
wyic 


Greumſpefts agatt.. 
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which is wozthy fo be read af large, whereof we will give youithe effec, Con- 


cordia faR? inter Willum Mallet, & reAorem Ecclefiz de Aure, Heyton, Bathon' & M. 


Wecllen* Dioces? ex una parte, & nobilem virum Johannem de Afton militen 10.in com? banc; 


ex altera de modo decimandi omnia in Parochia de Aure per conſenſum Epiſcopt, & Rot.63.Somerſet . 


capituli Bathon' & Wellen? unde placitum fuic prius in cur? captum, 


q Dummodo non petatur 4. pars. ] =o as afthis day in caſe See W.2.cap. 5+ 


when one per 


of the pzeſentation of one patron demand Tithes againſt a- 


nother perſon of the pzeſentation of another patron in Court Chziftian, a- 
mountingfva fourth part, xc. the right of Tithes at this day is to be tryed at 


the Common Law, 


q Mortuarie.] D2, acorſe preſent. Mortuarium ts a gift left by.a man 


Brit, fol. 1 1.b. 


at his death,pro recompenſarione ſubtrationis decimarum perſonalium,8e oblationii, Artic'Cler. cap.x. 
Jn 2 H.s. the opinton was againff the Boztuaries, becauſe they were not 70 H.4-:. 


contained in the Statute ( meaning Artic? Cleri, ) 


There is no Yoztwary due by Law, buf onely by Cuſfome, which is p2oved 
by the wo2ds of this Ad, viz. ubi mortuartum dariconſueyit, And this Ad al- 


loweth the Conuſans fhereofts Court Chaiftian. 


So the Statute of 2x H.8. cap.6. where Bo2tuaries ought to be paid, fo: 


what perſons, and how much, and in what caſe none is due, 


Some have ſaid that the King hath a Boztuary after the deceaſes of every 
Archbiſhop and Biſhop ; true it ts, that the King affer their deceaſes hath ſix 


things, viz. (to uſe the wozds of the Kecozds ) x. Optimum equum five pale- 
fridum iphus Epiſcopi cum cella, & freno, 2, Unam chlamedem five clocamcum 
capella, 3 Unum ciphum cum coopettorlo, 4, Unum pelyem cum layatorto ſive 
aquar*, 5, Unum annulum aureum, 6, Necnon * mutam canum , quz (latth the 
Recozd ) ad dominum Regem ratione przrogatiyz ſuz ſpeRant, 8 pertinent, 


And there is a ſpeciall Writ that iNueth out of the Exchequer, after the de- 


ceaſe of the Biſhop foz anſwering of the ſame, And in the Recozds this is 
called, Mulca Epiſcopi, 02 Multura Epiſcopi, derived 2 MulQa, foz that it wag a 
Fine 02 finall ſatisfaction given fo the King, that they might have power to 
make their laſt Wils and Tcſtaments, and tohave the pzobate of other mens 
Teſfaments, and the granting of Adminiſtrations ; foz true it is that is ſaid, 
Nullam habebant Epiſcopi authoritateni przrer eam quam A rege acce ptam referebant, 
jus teftamenta probandi non habebant, adminiſtrationis poteltatem cuiquam delegare 
non poterant, nec ipſi quidem teſtamenta facere de jure communi, dum id 1llis 
reonante Henrico 3, conceſſum erat, & confirmatum wyente Edw,x, &c, 

Linwood, wi wzote in the Raign of H.s. faith, beneficiatus non poteſt teſtari 
de communi jure, ſed de conſuetudine in Anglia, | 

So as this duty, which the King hath after the death of Archbiſhops and'Bi- 
| Hops, is not any Moztuary. | | 
Si prxlatus alicujus Eccleſiz, vel cjus advocatus peat 


arecore penſionem.J This Act giveth Conuſans of ſnit foz a Penſion 
when a Pzelate 02 a P2ioz demand a Penſlon of a Parſon of a Church, 

But this mult be intended ofa Penſlon which had his eſſence by ſome D2di- 
nance made by the D2dinary upon a controverſte foz Tithes, oz the like ; by 
which D2dinance the Tithes are to be enjoyed by the one, and he 1s to pay a 
Penſion foz the ſame tothe other ; fo2 this Penſlon, becauſe it beginneth by an 
Cccleſtaſficall Ad, and by an Eccleſiaſticall Judge, he may fake his remedy by 
fozce of this Act in the Eccleliaſficall Court ; but ifa Penſflon be claimed by 
peſcription, there, ſeeing a Wrif of Annuify doth lye, and that pzeſcriptions 
mult be tryed by the Common Law,becauſe the Common and the Canon Law 
do therein differ, they cannot ſue foz ſuch a Penlion in the Ec:leſiaffical 
Court, no mo2e then if a Penſion be granted by Ded by a Parſon with the 
conſent of the Pzioz and D2dinary. 4 —— 


Rrr 2 


p-) H.5.10+.21H.8 
cap.6, 


21 H.8.cap.6, 


Inter communia 
Eil.2 E.2. in 
Scacc.poſt mort, 
epiſ.Bath, & Wel, 
Tr. 36 E. 3. ibid, 
poſt mortem 

epil, Cirenceſt, 
Hil.5 E.4.ibid. 
Rot.47. poſt 
Mortem' Archiep. 
E bor. 

* Muta cometh 
of the French 
word, Mente de 
chiens, 

Lib. Matthei Par- 
ker,publiſhed 
Anno dom.1573. 
Ror. ciauſ, 7 H.z, 
m, 16, Rot, Par. 
36 H.3.m.1. 
Tit, de conluet. 
cap. nullus. fo.19, 
See before in this 
Chapter, verbo 
mere ſpiritualia, 


Regiſt. fol. 47. 
F.N. Be52,b.} 


3 E.3.17.6 Ec}: 
$4555. 7 E43-40; 
41.17 E.3.32. 
19 E.3. Preſcri- 
ption 98, 31 E.3, 
ibid.26. 31 E.3, 
jariſd.26 16 E. 3 
Annuity 24. * 
40 E.3.-3b. 


Regiſt,38.a.11H. 
4.68. 8 H.6.23. 
7 E.6. Dier. 79- 


9.E.r. Incip. 


4 92 | Grcumſpefe agatss. 

Paſch. 14 E.1. in A UUWrit of Annuity mult be bzought thercfoze at the Coninion Law ; and 

Banc. Rot, 69: Al] this doth notably appear by a Judgement in the next year after the making 

Leiceſt. of this Statute, where the caſe was, that the Abbot and Covent of Leiceſter did 
by their D&d under their Covent ſeal, bearing date Anno 25 H. 3. grant to the 
Abbot of Saint Ebrulfe and his ſucceſſo2s a yearly Rent o2 annuity, fo2 certain 
Tithes granted by the Abbot and Covent of Saint Ebrulfe tothe Abbot of 
Leiceſter and his ſucceſſozs ; fo2 which annuity oz yeerly Rent (being granted 
out of no lands)the Abbot of Saint Ebrulfe bzought a Writ of Annutty againft 
the. Abbot of Leiceſter : wherein the Judgement was, Er quia cognitio placici 
petendi annuum reddicum direfte ſecundum conſuctudinem regni ſpectat ad curiam 
domini Regis, & in ea debet hujuſmodi placitarl, & prazdictus Abbas de ſanto 
Ebr. petit quendam annual” redd? fibi debitum per przd* contractum in pred' ſcrj.. - 
ptis contentum inter predeceflorem ſuum , & prxdec* prxd* Abbatis Leiceft, & 
non aliquas decimas, Confiderar? eft, quod prxditus Abbas de ſan&t', Ebr. recuperet 
de cxtero przd* annuum redditum verſus przd* Abbatem de Leic*, & fimiliter arre- 
ragla ſua de tempore iftius Abbatis de ſan, Ebr* quz taxantur per Juſtic' ad 1x, 1, 
& Abbas de LeiceR* in miſericordia , &c. Poſtea yenit predict” Abbas de Lei- 
ceſ?* , & ſatisfecit prxd* Abbati de ſanto Ebr* de Ix, 1, ad tres vices , & etiam 
dc aliis arreragiis przd* redditus uſq; ad hunc diema tempore impetrationis breyis, 
de tempore prxd* Abbatis de ſanto Ebrulpho, &c. 

And upon this diverſity this Statute is well erplained, and all our Boks 
reconciled, | 
Se the Statute of 2x H.8. ca,6. where Boztuaries onght to be paid, fo; 

what perſons, and how much, and in what caſes none ts due. 


7 H.z. Prokibi= «< Deviolenta manuum injectione in clericum.,] ute a 
wy {ge »:. diverſity between a Spiritnall man of the Church conſecrated to the ſervice of 
<5 = rt E. 3. God, and gods dedicated to Divine ſervice, oz meerly Cccleſiafticall : foz lay- 
Bre.258.M33E.3 ing of violent hands upon the perſon of any, infra ſacros ordines, the Ecclelia- 
was jp oemny Ticall Court hath Conuſans ; buf foz the violent taking away, oz conſuming 
wy ae {an = of the Dznaments of the Church, 02 gods dedicated to Divine ſervice, that 
Juxra turrim Court hath no Conuſans, fo2 that is not given to them ; as fo2 faking away 
London. of the Wible, the Bok of Divine Service, the Chalice, and the like, oz fo; 
3 R.3. Monſtr, the taking away of an Image out of the Church; but remedy muff be taken foz 
pt LED des fairs 184. theſe at the Common Law. v wif2an it {-a4zv: ca adj; Peri 18 (ori t Pp hin vided 1c 
< 'Tr.4E.3.Rot.zoo And IJ find a Recozd that William de Brinkle recovered at the Common 
1 Coram Rege ALaw by verdic againſt Ocho Parſon of the Church of Beſton , x. 1. pro ſubtra- 
_—_ {->gy i Aione unius bullz Papalis de ordinibus, alterius bullz de legitimatione , & 
Bris:1x Þ. Res fertiz bullz de veniam exorantibus pro animabus anteceſforu ſuorum , And 
giſt. 34% ret theſe were accounted in thoſe dayes Dpirituall ; but by the ancient Com- 
: mon Law they have juriſdiction of no gods o2 chattels, but ſuch as be de ceſta- 
Artic. contra mento & matrimonio, | : 
= 5-970 64g And foz laying violent hands upon one of the Clergie, the end ofthat ſaif 
Chara, Artic. is onely pro ſalute animz, by Excommunication, e2 cozpozall Penance : buf if 
Cleri. cap. z3- A Clergie-man be arreſted by Pzoceſſe of Law, he cannot foz this ſue in the 
11 H.4.8138H. Ecclefiafticall Court, And if the Clerk ſue in Court Chziftian fo2 damages 
6.6.20E.4.10.Þ. 2 the battery, he is in caſe of Przmunire , fo2 in that cafe the Eccleſſafficall 


. ; 79g Judge ought to pzoced ex officio, onely fo cozrect the fin. 


Sf, q In cauſa defamationis conceſſum fuit alias.] where it 


Prohib. 30.Regi. jg ſaid here, Concefſum fuir alias, by it appeareth that the Conuſans of defama- 
we os vPr- tjon that concerneth meer Spiritualty, was granted by Ac of Parliament,im- 
ArmcomPro- Plyed by this wozd [ Conceſſum } fo2 otherwiſe it could not begranted, 

hibir. Regiam. Defamattons granted fo the Conuſans of Cccleſtaſticall Judges ought fo 
Ver. Mag, Char. have their incidents ; Firff, that it concerns matter m&rly Spiritual, asfo 
Regiſt.46-47- call him Yeretike,®chiſmatike,oz the like: 2.That if concerns mer Spiritual 
&c 54.F-N-B. matter only,andnot mirt with any matter determinable at the Common Law. 


51.1, K.52.d.m, 
vpy's 138.46. -Þ Although 


Circumſpete agaty. 493 


2. Although the Defamation be merrly and onely Spirifuall, yet he that is 2z8.4.20.33x.z. 

«famed cannot ſue there fo2 amends o2 damages, but the ſait there ought to be Be: 912.12 H.7, 

fo: cozrection of the fin, pro ſalute anime, and they mult erpzeſſe in particular amore ont 
the defamation in their Libell in Court Chailtian, Thorp. _ 

Jf a man give evidence foan Inquelf to indict one, he cannot ſue fo2 this Cleri, cap.4, 
defaination in Court Chaiftian, 

The Pzioz of Laund libelled in the Spirituall Court againſt Robert Lee, Tr. 19 H.s. Co- 
and Jobn Lee, foz calling the Pzioz Churls ſon, rotten churſnd cankerd ram Rege Spilm. 
churl, and a Pzohibitton was granted, fo2 the wo2ds concerned no Spirituall Report, 
matter, and therefoze he could not ſue fo2 them in the Eccleſiaſticall Court, 
neither could he have any Action foz themat the Common Law. 


| ike ht ; 30 H.8.Br.AQis 
Jf a man call one a perjured man, he mult take his remedy at the Com- j2 1-5 cn. is 


mon Law. ; ry M.zzH,8.Coram 
A ſute was in the Eccleſtaticall Court foz2 calling one falſe knave ; and fo2 Reg: Spilm. 

the lame cauſe a Pzohibition was granted, and Knave ab initio was no wozd of 23 E-3-Srat.de 

rep2oach, bot ſignified a man-ſervant, and a knave-child,a manzchild; and this Labourers 


| Vide ſtat. de La- 
caſe was between March and Bele of Kenr, | bourers 3 ; jp: 


q Prolxfione fidei.] This is to be underit@dwhere the thing to +. Afp.7.2 H.q, 

be done is mer Spirituall, and neither Tempozall no2 mirt with the Tempo- to. 1x H.4.88. 
ralty, be if reall oz perſonall, becanſe the Ecclefiaſticall Coart cannot hold plgg 33H.6.29.2084. 
of the pzincipall ; and where they cannot hold plea of the pzincipall, they can, **Þ K<l9.35. 
not hold plea of the acceſſozy, Quia cujus Juris ( 1, jurifdictionts ) elt principale, e- z.,q. lib. 5.fol. 
juſdem juris erit acceſſorium, ; ; | 401, & 406,b, 

And again, Juriſdiftionem non mutat fidet interpoſitio, ſacramentum prx= 
fitum nec ſponranea renunciatio partium, &c, Et illud idem dicendum erit de debi- 
tis, & catallis quz non ſunt de teſtamento , yel matrimonto, | 

PDoze ſhall be ſaid of theſe maffers when we come fo the Statute of Artic. 
Cleri, Anno 9 E.2. VideR. Bokof Entries, 444. Vide Vet, Magi Chart”, part 2, 
fol. 70, Prohibitio formata de Stat, Articuli Cler1. : : | 


Statutum 


KSC6SLSIISSLTISE LESLIE EE LESS £3Y 
Statutum de quo Warranto, 
© Eiditm Anno 18 Edw,1. 


Em 


* 
LN —_— 


Statutum de quo Warranto novum Ann9 18 E. 1. qualiter breyig 
de quo Warranto debent terminari & de cetero terminari. 


Via brevia de quo warranto & etiam judicia ſuper 
placita corundem reddend diutinam ceperunt dilz- 
tionem, co quod Juſticiarii injudiciis illis reddendis de yo- 
luntate domuni regis non fuerunt hucuſque certiorati : Idem 
dominus rex ad Parliamentum ſfuum poſt Paſch. apud 
Weſtny, anno regni ſui xviii. degratia ſua ſpeciali , & pro- 
pter affetionem quam habet erga Przlatos,Comites, & Ba- 
rones, & cxteros de regno ſuo conceſsit, quod omnes de 
rcgno ſuo quicunque fuerint, tam religioſ1 quam alii, qui 
per bonam inquiſitionem patriz aut alio modo verificare 
- poterunt, quod ipſi & anteceſſores eorum yel praxdeceffores 
uſt fuerint libertatibus quibuſcunque; dequibus per brevia 
prxdicta fucrint implacitati ante rempus regis Rich” conſan- 
vinei ſui aut toto tempore ſuo, & hucuſque continuerint : 
ita quod libertatibus illis non ſuntabuſi, quod partes adjor- 
_ nentur ulterius uſque certum diem rationabilem coram eiſ- 
dem Juſticiar : infra quem dominum regem adirepoſint 
cum recordo Juſtic* {gillo ſuo ſignat” & redire. Er do- 
minus Rex confirmabir per literas ſuas patentes ſtatum eo- 
rum. Et illi qui non poterunt ſeiſinam anteceſſorum {eu 
prxdeceſſorum verificare codem modo, quo prxdictum eſt, 
deducantur & judicentur ſecundum legem & conſuet' regni. 
Ec 1lli qui habent chartas regales, ſecundum chartas illas ju- 
dicentur, Przterea, Dominus Rex de gratia ſua ſpeciali con- 
ceſsit, quod omnia judicia quz reddenda ſunt in placitis de 
quo Warranto per Juftic' ſuos apud Weſtm' poſt Paſch 
prxdictum, & pro ipſo domino Rege fi partes quz amilc- 
runt ad ipſum dominum regem revenire yoluerint, tale ha- 


bebunt remedium de gratia domini regis ſicut ſuperius ſcri- 
| ptum 


Statutum de Quo warrants? 


- ptumeſt. . Conceſsit etiam idem dominus Rex ad parcend' 

miſis & expenſis populi de regno ſuo: quod placira de 
Quo warranto de cxtero placitentar & terminentur in iti- 
nere Juſtic', & quod placita adhuc pendentia readjornen- 
tur 'in {ingulis com* ſuis uſque adventum TJuſticiar” in 
partibus 1llis, 


The miſchtef befoze this Statufe, as here if ts rehearſed, was, that there had 
ben [diutina dilatio] im Writs of Quo warranto, becauſe ths Judges would not 
p2oceed to judgement {the ſame being final) without being certified de yolun- 
tate Regis by the Writ de libertatibus allocandis, which was not only a greaf 
delay, but a great charge to the Subject : But the fruth is, that this Kings Df- 
ficers to get thanks of the King by filling his cofers, cauſed very many Writs 
of Quo warranto foz liberties fo be bzought; fo2 where it is ſaid tn our 
Ch2ontcles, that thoſe Writs of Quo warranto Were foz lands and tenements, 
therein they are miſfaken, fo2 if appeareth that after, that is to ſay, in the 31. 
year of his reign, the King did bzing a Quo warranto againſt the Lady of S. 
to know by what warrant ſhe claimed fo hold the Bannoz of C. which belonged 
to his Crown, as that which of ancient time was ancient demeſne, and there it 
- ts affirmed and not denied, that this was the firſt Writ that ever was 
ſen fo be b2onght fo2 lands : But certain if is, that there was an erceding 
number of Writs of Quo warranto bzought as: well againff the Pzelates and 
other of the Clergy, as againft the Nobles and others of the Realm foz 
their liberfies, franchiſes , and p2tviledges, fo2 that partly by length and 
p2oces of time, and partly during the troubleſome times and civil bzoiles and 
wars in the reigns of King John and H, 3. many of their Charters, Recoz2ds 
of allowances, and other evidences and muniments were deffroyed, waſted oz 
made away ; amongſt others a Quo warranto was bought againft John Warren 
Carle of Surrey, who appearing befoze the Juſtices ſpake boldly and ſtoutly 
againlt this kinde of p2oceding, as our Viſtozies do teſtifie. 

Certain if is, that as well the Lozds Spiritual and Zempozal, as the Com- 
mons aſſembled in this Parltament did complain hereof to the King, and be- 
ſought him that he would be pleaſed of his grace and favour, fo2 it was a legal 
courſe which was attempted and pzoſocuted in the Kings name, but a matter 
of greaf rigour and extremity invented and eagerly followed by his Dfftcers, 
to the general diſtaſte and grtef of the whole Realm. . 

The noble and wiſe King knowing that ſummum jus was ſumma injuria, an 
not infending fo fake advantage of the extremity of his Laws in ſo hard a caſe 
did of his grace and favour ( foz ſo the Ad ſpeaketh ) Ex ſpecial gratia, & etiam 
propter affeionem quam habet erga Przlatos, Comites, Barones, & czteros de Reg- 
no ſao, p29vide by this Act remedy foz the ſatd miſchief, 

BraQon and Fleta treating of a Quo warranto, both of them almoſt totidem 
verbis ſaping, ER eriam alia a&tio, que dicitur duplex, in uno breviz & ubiduz con- 
currunt aRtiones, ſcilicet in perſonam & 1n rem ; primoin perſonam, quod quis fit ad 
reſpondehdum quo warranto teneat aliquam hibertatem ſeu aliam rem. In rem, cum 
przterea addatur in fine quam Rex clamat ut jus & hzreditatem ſuam vel eſcheatam 
ſuam, yel de antiquo donunico Coronz ſuz, vel hujuſmodi, yel quain talls clamat in 

, contra coronam & dignitatem Regls, 


4.95 


31 E.1, brey.$86. 
Vide Bra&. l.5. 
367. Polydor, 
T rivet, Abing- 
don. Hollingſ. 
Pag. 380, a,b, 


Bra&. l. 5, fo.367; 
Fleral.5, Up. 


T De gratia ſua ſpeciali.) This, as hath ben ſaid, is an Act of A8&s of grace. 
grace, foz it bindeth the King in this particular of his pzerogative, quod nullum Mzg-Charr. ca.8. 


tempus occurrit Regi, foz by this Act continuance of poſſeſſion of liberties from becky # err 


the beginning of the reign of R, x. till this Ag, which was under an hundzed 
reares , ſhould be a barre to the Crowne, if ſo it were found by inquiſt- 
tton, 


496 


Firſt part of the 
Inſtit. (e&.190. 


2 E.3. 28, 29, 
Roger Mortimers 
Caſe upon this 
branch, 


2 E, 3. ubi ſupra. 


31 E.1.breve 886+ 
BraR. ubi (upra. 
Tr. 29E-+1. coram 
Rege Rot, 57. the 
Biſhop of Dur- 
hams Cale, 


Statutum de Quo warrants. 


tion, which was the time of p2eſcription that bound the Subject in caſe of 
p;eſcription. : 


© Qui per bonam inquiſitionem patriz, vel aliquo alio 


modo verificare poterint, &c.] This is as much to ſay, as to pzote 
by inquilſitton, oz verdict of the Country, who are fo enquire of the fac, that is, 
of the poſſeſſion by the time afozeſaid, oz to pzobe by niatter of Recozd (where 
of Juries are not to enquire) that is, by allowance tefoze Juſtices in Eye, ec, 
implied neceſſarily in theſe wozds, | Vel aliquo alio modo] that mult be alio mo. 
do, then by matter in faic inquirable by the Country ; ſo as albeit it be ſaid, 
that a poſſeſſion of liberties warranted alſo by allowance is within this Sta- 
tute, that doth not exclude, but that a poſſeſſion found by inquilitton is within 
the expzelſe letter and meaning of this Act. 


© Libertatibus quibuſcunque.)] Zhis extends fo all liberties, 
as well to thoſe that lie in point of Charter, as conuſans of pleas, felons gods, 
and the like ; as fo thoſe that may be claimed by pzeſcription, as waife and 
ſtray, and the like. 

The remedy is confo2zmable to the miſchief, fo2 the miſchief was, as hath 
ben ſaid, concerning liberfies,andnof concerning lands; and the Quo warranto 
was framed fo2 franchiſes which belong to the Crown, and ſuch as the Subject 
hath, are derived from the Crown, Libertates regales ad coronam ſpeRtantes ex 
concellione regum a Corona exterunt. 


T Ante tempus conſanguinei ſui Ric.aut toto tempore ſui. 
This is King Richard the firff, and here is called conſanguineus, becauſe the 
King derived not lineally from him, foz he was elder bother to King John, 
who was Gzandfather to King Edw. x. Note here this disjuncive [aur] ſo as 
the time of pzeſcription, as hath been ſaid, in the caſeof a Dubjec 1s the time 
limited by this Act. 


E Itaquod libertatibus illis non ſunt abuſi.J amyis clante 
extendeth not only fo miſuſer, difuſer, and non-uſer of liberties, but fo faux 


claime of them, and the like. 


T Regem adire poſsint cum recordo.”] Here is an excellent 
pattern, that the King be infozmed by the Judges, and by the Recoad it ſelf, 
befoze he make any grant o2 confirmation thereof; ſo carefull were they in 
_ —_ » that the King , befoze he paſſed any thing , might be truely 
nio2med. - 


T Etdominus Rex ſtatum corum affirmabit.] zn thoſe vayes 
ſuch faith were given to verdias of twelve men, as they were yera dicta, and 


dicta veritatis, ſo as upon one inquiſition, xc. the King by this Ac was to affirm 
the liberties accozdingfo the verdic, xc. . 


T Deducantur & judicentur ſecundii legem communem.] 
What is, accozding to the Kings pzerogative of millum rempus occurrit Reg], 


Yereby it appeareth that the Kings pzerogative is part of the Law of England, 
and compzehended within the ſame. | 


T Erilli qui habent Chartas regales ſecundum Charras illas 


& eariidem plenitudinem judicentur.)} Þere is an excellent rule foz 
conftruction of the Kings Letters Patents, not only of liberties but of lands; 
tencments, 


Statutum de Quo warrants: 


tenements, and ofthe? things which he may lawfully grant, that they have no 
ſfric 02 narrow interpzetation fo2 the overth2owing of them, Sed tecundum ea. 
rundem plenitudinem judicentur, that 1s, fo have a liberal and favourable con- 
frucdion foz the making of them available in Law, uſque ad plenicudinem, foz 
the hono2 of the King. 

Alſo hereby is implied that they are fobe conffrued ſecundum earum plenitu- 
dinem, that ts, as fully and beneficially as the Law was taken at that time 
when they were made ; and cerfatnly theſe ancient Laws were directions to 
the ſages of the Law, fo2 the conſtrucion of the Kings Charters and Lefters 
Patents, as it appeareth in our Books, 


q Prxterea dominus Rex de gratia ſua ſpeciali concel- 
fir, quod omnia judicia quz reddenda ſunt in placitis de Quo 
warranto per Juſtic' apud Weſtm” poſt Paſch' praxdi&t, 
& pro iplo dominorege, 11 partes quzamilerunt ad ipſum 
dominum regem revenire voluerint, tale habebunt remedi- 


um de gratia domini regis, {icut ſuperius eft conceſſum.] 
This was a ſpecial grace inded of the King, that though judgements had been 
given in any of his Courts at Weſtminſter fince the feaſt of Eaſter in Pleas of 
Quo warranto fo2 him againft any of his Subjects, ( which judgements in Law 
againft the Subjects were final ) yet, thoſe judgements notwithſtanding, the 
parties grieved ſhould be within the remedy of this A, ; 


T Conceſsitetiam idem Dominus Rex ad parcend* miſsis 
& expenſis populi de regno, quod placita de Quo warrito de 


cztero & placitentur & rerminenturin Itineribus Juſticiar”.) 
The coſts, charges and erpenſes of the Subjects in theſe caſes were exceſſive, 
and therefoze to meet with this miſchief, and that the Subject might receive 
Juſtice in his own Country, as it were at his own do2es, it is likewiſe ofthe 
Kings ſpectal grace thatPleas of Quo warranto ſhould be heard and determined 
inthe Eyze of the Juſtices. 

Df this b2anch we finda notable caſe in our Books, and J will cite the caſe 
as I find if of Recozd, and as if may be gathered in our Boks. The Archbi- 
ſhop of York was in poſſeſſion of P2iſage of Wines in the Pozt of Hull, and in 
the reign of E.2. in the time of John Archbiſhop, the ſame franchiſe was ſeiſed 
into the Kings hands; after the deceaſe of John Archbiſhop, William Archbiſhop 
his ſucceſſo2 ſued in Parliament tn the reign of E.z. by Petition of right tobs 
reſtozed tothe ſaid Franchiſe; and afterward by Parliament the Pefifioner was 
reſtvzed to the poſſeſſion of the ſaid Franchiſe, and by the ſame award it was 
adjudged that the ſaid William Archbiſhop the petitioner ſhouldanſwer the King 
when and where he pleaſed ; and the like award was made upon the petition of 
the ſaid William Archbiſhop in the Parltament the mozrow after the Feaft of 
S,Katherine in the fourth pear of the ſame King ; whereupon the King bzought 
aWrit of Quo warranco againft the ſaid William Archbiſhop refurnable in the 
Court of Common Pleas, to know by what warrant he claimed to have Pzi- 
age of Wines in the Pozt of Hull; Parning that famous Serjant (who after was 
Chief Juſtice, and affer that Lo2d Zreaſurer of England, and laſtly Lozd 
CThancelloz of England ) of Councell with the Archbiſhop, pleaded fo the 
juriſdiction of the Court, and demanded judgement, if the Archbiſhop ought fo 
makeany anſwer there, foz that King Edward, Gzandfather of E. 3. made a ®ta- 
fute (intending this Statute of 18 E. 1.) Which p2ovided that the Pleas of Qus 
warranto ſhould be pleaded befoze Juſtices in CTyze in the Counties, and that 
if was ozdained by a Dfatute made in the time of King E, 3. aft his Parliament 
it Northampton ( Which was in 2 E.z.) that by a Writ under the Gzeat, 93 
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Statutum de Quo warranto. 


P2ivy Deale, no difurbance ſhould be that commen right ſhculd not be done fo 
all, and we infend not (ſaith he }) that againff the ſaid Statute , which 
is a Law common fo all, that we ought to anſwer in this Court, The 
matter concerning this Ac of 1$E, 1. was not denicd, but Sir william 
Herle Chief Juſfice, that gave the rule, relying upon the award in Par- 
liament , that the Archbiſhop ſhould anſwer the King when and where 
he would, and there it is ſaid, that the award of Parli:ment wag 
the higheſt Law that could be, and thercupon Serjant Parning anſwe, 
red over, 

Now when Juſffices in Ey2e ceaſed, then this bzanch foz the eaſe of 
the Subject, and foz ſaving of their coſts , charges, «nd expenſes, loff 
his effect, foz with Juſtices in Cyze this bzanch ited, and with them 
if died. 

Some have ſuppoſed that Henry the ſecond, did firſt inffifnte Juſtices 
in Eyze, whereof one ſaith, Juſticiari Itinerantes conſticuti per Henr, 2. x, Qui 
divifit Regnum inum in ſex partes, per quarum fingulas tres Juſticiarios In. 
nerantes conſticuit ; and they likewiſe agree, Quod hoc inftiturum ſub Edwar- 
do 3. eyauult, 

Wherein how men otherwiſe learned, but not skilfull in legal antiquities 
have miſtaken both theſe points, we ſhall in a wozd o2 two ſatisfie the learned 
Reader, 

Theſe Juftices Jtinerants, were alſo called perluftrantes; they were firſt 
inffituted ad dilationes amputandas, & ad ſucdirorum labores, ſumpruſque 
ſubleyandos, 

It appeareth by the Mirror, who had ſen the old Rolls in the reignes ef 
ancient Kings, and namely of King Alfred, and w:oete of the Laws from 
the time of King Arthur , who ſaith , Que auncientment ſoloient les Royes 
en proper perſons eroer de pals In palis pur inquirer, Ojer & Terminer ls 
peches, & pur redrefler de torts, & ceux queuzx ne ſont my attaine en tielz Eires 
des perſonel treſpaſles faitz avant remeint al judgement de Dicus Et puis pur 
multiplication de peches ne purront my les Royes touts faire per enx meimes 
& pur ceo ilz enyoteront lour Comiflaries, que ſont ore appels Juftices errants, 
que nount power de Oter & Terminer nul perſonel treſpatie forſque pur 
choſe attaine, & nlent termine 1n le darraine Eire ou puis fait, ( which agre- 
eth with our Boks) and further ſaith , Eftotet auncient ordein que les Royes 
per eux , ou per lour chief Juſtices , ou per Juſtices generals a tours pleas Oter 
& Terminer erraſſent de 7. ans, in 7. ans per my touts Counties pur receiver 
les Rolles de touts Juſtices afſignes , des Coroners de inquiries , des eſcheatorsy 
de Viſcounts, de Hundreders, de Batilies, & de touts Seneſchalls, &c, And again, 
Cheſcun paits ſolotet deſtre garnie per 40. jours per generall ſummons, &c, All 
which agreeth with our Boks ; and after he ſatth , Abufion ct que Juſtices 
& lour Miniſters , que occient le gent per faux judgement , ne ſont diſtreints al fere 
de autres homicides , que fiſt le Roy Alfred que filt pender 44, Juſtices in un anne 
tant come homicides pur lour faux judgements: And there he nameth thoſe 
cozrupt Juſtices, which 1s to be intended of Juſtices Icinerant, foz there were 
not ſo many reſident. | 

And the inffitutton of Juffices Itinerant, and the circuit of Juſtices in the 
Countries had his ground from holy Scripture, foz2 there if is ſaid, Judicabat 
quoque Samuel Iiraclem cun&uis diebus vitz ſuz , & ibat per fingulos annos cr- 
cuiens Bethel, & Galgala, & Maſphatti ; 8 judicabat Iiraclem in ſuperadi@is 
locis , revertebaturque in Ramatha ; ib1 enim erat domus 'ejus , & ibi judicabat 
Iſraelem, 

As to the ſecond poinf, that Juſtices in Cy2e ſhould ccaſe in the 
raitgne of Edward the third, they have not oncly erred in fonte , but in 
fine alſo, fo2 they ceaſed not in the reigne of King Edward the thitd, 
foz it is enacted by Ac of Parliament after that Kings. reigne, (in 
reſpect of the troubles and fozeine affaires) that no Eyzes mm 
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ould be holden during two y&rs ; andafter in is R,2. that no Ey2ze ſhould be — 
holden fill the nert Parliament ; buf thus much in a caſe ſo evident ſhall ſaf- *:- Patliani, 
fice, We have added thus much, not of curtoſity, noz of a ſpirit of contradi- Hoy mm $f 
ion, but fo2 two reſpeds ; the one, that when our Yiſfozians do meddle with * te 
any legall point, o2 matter concerning the Law, we would adviſe them, that 
they would befoze they wzite; conſult with thoſe that be learned, and appziſed 
in _ Laws of this Realm ; the other, that fruth might be manifeffed, and 
P2evall. ; 

25ut hereof moze largely ſhall be ſpoken in the Treatiſe concerning the Jus 
riſdiction of Coutts. p 
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Statut. de Weſtminſter 3. Editum 


Anno 18 Edw. 1. Ad Parliamentum poſt 
feftum Hil. & Paſchz. | 


In the Parliament Roll it s intituled, 


Scatutum Regis de terris vendendis & emendis. 


Ul— DE Ys EIS 
— 


8 Oy To! Þ T is called the Statute of Weltm, 3. becauſe two nofable Parliaments had 

Ricures, ſet, 140, I VEN Vefoze holden at Weſtminſter, the one called Weſtm, x, and the other 

called Weltm, 2. Jn reſpec whereof, andof the excellencte of if, this Parlia- 
meut being holden at Wcftminſter, ts called Weſtm, 3, 


CAP. I. 
1: K "6 $þ» emptores terrarum & tenementor* de feodis Ma- 


gnatum & aliorum dominorum in prxjudicium eo- 
rundem, temporibus retroactis, multotiens in feodis ſuis 
ſunt ingreſſi, quibus libere tenentes eorundem magnatum & 
aliorum terras & ten' ſua vendiderunt, tenen' in feod' fibi 
& hxredibus ſuis de feoffatoribus [+ heredibus] ſuis, & non 
de capitalibus dom' feodorum, per quod iidem capitales do- 
mini eſcheatas, maritagia,6& cuſtodias terrarum & tenement 
de feodis ſuis exiſtentium ſxpius amiſerunt : quod quidem 
eiſdem Magnatibus & aliis dominis quam plurimum du- 
rum & difficile videbatur,& [ſic] in hoc caſu exheredatio ma- 
nifeſta. Dominus Rex in Parliamento ſua apud Weſtmon' 
poſt Paſch. anno regni {ui 18. videlicet in quindena Sandi 
Johan. Baprt. ad inftantiam Magnatum regni ſui, conceſsit, 
providit, & ſtatuit, quod de cztero liceat unicuiquelibero 
homini, terras ſaas, ſeu tenementa ſua, ſeu partem inde ad 
voluntatem ſuam vendere, ita tamen quod feoffatus teneat 
terram illam, ſeu tenement illud de capitali domino feodi 
illius per eadem ſervitia & conſuetudines, per quz feoffator 
ſyus illa prius tenuit. 


vo nas 4 mY Quia emptores terrarum, &c.”} The cauſe of the making of 
this Statute, appeareth by the Pzeamble, & by that which hath ben ſaid tipon 
the 


| Weſtm. 3. FOI 
the Expoſition of the 32 Chapfer of the Sfatute of Magna Chara ; where = 
alſo the p2incipall parts of this {4 are erplained, yet ſomc things are there- Mag.Charrcc, ;2, 
unto neceſſarily to be added. | 
At the Common Law if A.had made a feoffment in f& to B, reddend? inde, As on 
ſive Tenend* de ie & heredibus ſuis per 6. d. pro omnibus ſerviiis, & fac? capitalibus 377 M:3008-3 
dominis feodi pro przdict' A. & heredibus tuts omnia ſervitiadebita, &c, | 
In this caſe by the firff Reddead? oz Tenend?* the land had been holden of the 
Feoffoz, and all the ſervices due thall be done fo him ; tz to do ſervice foz a 
man, ts-to vo it to him ; qui pro me aliquid facit, mtht fecifle yidetur, | 
If the Tenant had made a feoffment in fe befoze this Statute generally, ; ags. z; 5.5: 
without reſervation of any tenure, the Feoffc ſhould have holden of the Feof- Annuity 52. 
foz, as he had held over ; Foz example, if he had holderi by Knights ſervice, the gs 3 
Feoffee by creation of Law had holden by Knights ſervice ofthe Feoffoz, in 54 6.20. 
reſpec of the tenure over him; and therefoze if the Lo2d had confirmed the 
eſtate of the Feoffoz, viz. theDeſne, fo hold by fealty only (which was So- 49.3.6, 
cage) the tenure between the Tenant and the Feoffoz thould be Socage alſo, 
becauſe the tenure created by Law followeth the tenure, in reſpec whereof it 


was created. 


7 Quod de cxtero liceat unicuique libero homini, ter- 
_ ras ſuas, {eu tenement ſua, ſeu partem inde ad voluntatem 


ſuam yendere.)] wy the Common Law, the Tenant might have-mada 33 E. 3. Avowry 
feoffment in fee of the whole tenancte fo be holdon of the chief Lozd ; but not- 4 AG 
withſtanding the Lozd might, during the life of the Feoffoz, fake him foz his |; key 3. 
Tenant, and avow upon him ( tn reſpect of the fozmer fealty, ſervice, and pzt- ca. | 
| bity) albeit the -Feoffee gave nofice, and tendered him all the arrerages, , 
which new this Statute hath altred, Y 
ocﬀ the Expoſition upon the 32 Chapter of Magna Charta. Mag, Chart c.z2. 


TV ender E. ] Js here not only taken foz a ſale,but foz any alienation by 
giff, feofment, fine, oz otherwiſe : 1But ſale was the moſt common aſſurance- 


T Libero homini.} i. tibere tener : fo every Freholder, Yereby 
are erclizved not only nacivi, but alſo native cenentes, Copyholders, oz Tenants 
at wilt, :cco2ding to the cuffome of the Dannour. 

© Itatamen quod feoffatus teneat terram illam, ſeu tene- 


mentum illud de capitali domino feodi illius.] The generall , ,, .  . 
wozds of this Act take not away neceſſary incidents, as that the Feoffee of all, +555 5: 4 
| tzof part, ſhill give notice, and tender the arrerages befoze the Lozd ſhall be 

compeiled to avow upon him : neither do theſe o2 the fozmer wo2ds {Ds cXtero 
liceat | take away the fine fo2 liccnſe of altenation, exc. of lands holden of the 
Ring in capite , foz that belongeth to the King by the ſaid @tatute of Magna 
Char:a. @ve Magna Charta cap, 32. Mag. Chart.c.32, 

Theſe generall wozds have a ftacite erception, viz. unleſe all the Lozds H.8.26 i : 
mediate and immediate do aſſent thereunto; foz Quiliber renunciare poteſt bene- Avens: 185. > 
fic juris pro ſe introduQ”, 


T Capitalis dominus] Js hers taken foz the nert immediate 
Lo2d, and (0 by degrees upward fo every 402d Paramount, albett the Act ſpea- 
- keth in the ſingular number : and it is to be known, that all the lands and fe- , H.6.5.8- 
nements in England are holden either mediately oz immediately of the King, —_ apo 
and therefoze he ts Summus dominus ſupra omnes, 46 E.3. Petition 
*If the King be Lo2d, A. Peſne, C.Þeſne and Tenant, the Tenancie com- 19.1ib.s. fol. 5,6. 
th to the hands of the King by fozfeiture oz conveyance, the ing granteth the Sir John Molyns 
lands to another in fee, [ Tenend' de capitali domino per ſeryitia debita, & con- prin igang 


fueta ] Bewlyes caſe. 


2} Ez, Avowry 
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: Weſtm. 3. 
ſuera ] this grant thall revive not onely the immediate fenure of C. but of A. 
and of the King alſo, albeit the Tenend' de capitali domino be tn the ſingular 
number,(as here the Statute ſpeaketh) yet if 1s as much as capicalibus domini, 


q Percadem ſervitia & confuetudines, per quz feoffator 


ſuus illa prius tenuit. ] A. holdeth lands by Knights ſervice, and giveth 
the ſame to B. tn tail, to hold of him in Socage ; B, maketh a feoffment in fee, 
the Feoffee ſhall not hold of the Lozdin Socage, as the Feoffoz held, but by 
Inights ſervice, as A. the Donoz held : foz by the feoffment the reverſion in fe 
holden by Knights ſervice is dzawn out of the Donoz,and paſſeth fo the Feoffe: 
and the Feoffe& in this caſe cannot hold of the Donoz : and this caſe is not a- 
gainlt the leffer of the Law, but within the intent and meaning thereof ; fo; 
the meaning of this Law was, that the Feoffe ſhould hold of the Lo2d, as the 
Feoffo2 did when the Feoffee heldof the ſame Lo2d : and this Act was made foz 
the advantage of the Lozds; and therefoze in conſtruction the Feoffee ſhall 
hold, not as the Feoffoz, but as the Donoz held. < 

If the husband ſeiſed oflandin the right of his wife make a feofment in fe, 
”— Hai ſhall hold as the wife held, foz the husband had nothing but in 

er right. 

Alſo if the Zenant that holds by p2iozity make a feoffment in fee, the Fe- 
offee ſhall not hold by pziozity ; foz this Act ſaith, Per cadem ſervitia, by the ſame 
ſervices, and not acco2ding to every collaterall quality. 

If Tenant in Frank almoign alien in fe, that Feoffee ſhall not hold of the 
L 02d per eadem ſeryitia, albeit he be a man of the Church; but he ſhall holdof 
the Load by fealty onely : fo2 by the firff wozds of this Act he ſhall hold of the 
Loz2d, but he cannot hold of the Lo2d, per eadem ſervitia, becauſe it is againſt 
the nature of the tenure in Frank almoignzto hold ofany but of the Donoz o; 
his heirs ; andgenerall wozds of an Ac ſhall not be taken to wozk any thing a 
gainff the nature ofthe thing, oz the rule of Law; but he ſhall hold by fealty 
onely, which was as fre a tenure, and as ner to the fozmer, as can be, and 
therefoze by conffruction [ eadem ſervitia ] the ſame ſervices ſhall be taken as 
neer the ſame ſervices as miay be. 

And this Act extendeth fo lands holden by f&e-farme. 


T Conſuet udines]} Is here taken foz ſervices, as in the Urit Dc 
conſuetudinibus & ſervitiis, and not foz cuſfomes. 

If the Peſne releaſe to the Zenant, the Tenant ſhall hold per cadem ſervitia 
& conſuerudines, as the Beſne did ; and ſo if the Tenant infeoffe the Peſne,the 
Meſne ſhall hold per eadem ſerviria, as he did befoze ; and fo it is if the tenancie 
come ts the meſnalfy by A in Law, as by eſcheat oz deſcent, the Beſne ſhall 
hold per cadem ſeryitia & conſuetudines, as he held befo2s; fo2 albeit the Te- 
nure befwen the Tenant and the Peſne in thele caſes be extinc, yet the 
ens —wj Paramount, which alſo was iſſuing out of the tenancie, remain- 
£ Uk. : 

If there be Lozd Beſne, Beſne, and Zenanf, and the firſf Peſne dyeth 
without heir, and the meſnalty eſcheat fo the ſecond Peſne ; oz if the Beſne 
grant the meſnalty to the Peſne, the meſnalty that which is nereff to the te- 
nancie doth dzown the moze remote meſnalty, and the Tenant ſhall hol pcr ca- 
dem ſervitia & conſuetudines, as he held befoze : But the ſecond Peſne ſhall hold 
of the 102d Paramount per cadem ſervitia & conſuetudines, as he held befoze the 
extingniſhment of his meſnalty foz the caure afozeſaid, 


CAP, 


Cap.2. Weſtm. Z: 
CAP. IE 


T fi pattem aliquam carundem terrarum, ſeu tenemen- 

corum alicui vendiderit, feoffatus illam teneat. immedi- 
atedecapitali domino, & oneretur ſtatim de ſervitiis quan- 
rum pertineat ſive pertinere debet cidem capitali domino 
pro particula illa ſecundum quantitatem terrz ſeu ten' ſic 
yedit. Er ſic in hoc caſu decidat capitali domino ipſa pars 
ſervitii per manus feoffati capiend', ex quo feoffatus deber ei- 
dem capitali domino juxta quantitatem terrz ſeu ten' ven- 
diti, de particula illius ſervitii fic debiti efſe intendens & 
reſpondens, 


C Feoffatus ille partem illam teneat immediate de capi- 


tali domino pro particula illa.} (paricula illa}is underſtad of a part 
in ſeveralty, and not in common, and therefoze it is holden that ifthe Tenant 
make a feoffment in fee of the moity oz third parf,+c. of the Tenancy, that ſuch 
a feoffee is not within the purview of this Statute; foz a moity oz a fhird 
parf, Fc. pro indiviſo Is not particula, foz that wozd implieth a part in 
ſeveralty. | 

And this bzanch by reaſon of this wozd [feoffatus] is underſtad when part of 
the Tenancy perayaile is altencd, and not when part of the meſnalty. 


q Pro particula illa] 3s tinderftwd of ſervices deviſable and 
appozttonable, and nof ofentire ſervices, be they annual oz not annual, whereof 
you ſhall read notable matter, when entire ſervices by alienation of part ſhall 
be multiplied, and when not, and what ſervices ſhall be extin by the purchaſe 
of part by the Lozd, and what remain, and what ſhall be appoztioned, in Bruer- 
_ Caſe in the ſixt part of the Repozts, and in Talbots Caſe in the eight 
park. DER. 

Alſo when the Lo2d purchaſefh part, he ſhall holdthat part pro particula of the 
Lozd Paramount by the purview of this Statute. | 


T Secundum quantitatem terre. ] The Statnte doth o2dain that 
the feoffee of -part ſhall hold pro particula of the Lozd, but it is neceſſary to be 
known how the ſame ſhall be appoztioned : fo2 Parum proficit ſcire quid fieri 
debet , fi non coonoſcas, quo modo fit faturum: ETherefoze admit that there 
be Lozd ahbd Tenant of twenty acres of land by fealty, and r.s. rent, the 
Lo2d doth purchaſe two acres, and taking the rent to be appoztioned accoz- 
ding fo the quantify of the land doth diſtrain fo2 ir. s. and the Tenant maketh 
reſcous, the Lozd bzings his Aſſiſe, the Tenant pleads nul corr, the Re- 
cognito2s of the Aſiſe ſhall extend the land atcozding to the value, and nct 
accozding fo the quantity, and that the Lo2d ought upon the true valuation of 
the ſatd two acres ſo purchaſed to have but viij.s. vi.d; | | 

Jn this caſe, albeit the Plaintiffe did miffake fhe juſt refidue-upon the 
appozfionment, yet ſhall he recover ſo much as is found by the Jury to be dne ; 
fo2 if were to hard, and a cauſe of multiplication of ſuits, and againſt the 
meaning of the makers of this Ac, that the Lozd ſhould be dziven in his 
Alſiſe oz Avowzy, xc, to hit the juſt ſumme due upon the oppoztionment, 

but 


593 


29 H.8. tenures 
Þr,64. 17 E+3.15» 


7 E.3. 25- 


Lib.6. fol. z. Bru- 
ertons caſe. Li.s. 
fol. 105, 106. 
Talbots caſe. 

Firſt part of the 
Inſtirut, ſe&.22 2. 
verbo annual. 
Whercunto you 
may adde for the 
caſe of ſwir-ſer- 
vice. Mich. 18E.r: 
in PancoRot,232 


Ro, Lutterels caſe 


12E.4.16.6H.7.7- 


Repula, 


18 E.2z- avowry 
218. 4Afﬀ.s5. 
12 E.4.16- 
Þl, Com. $2: 
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Paſch. 39El.Rot. 
233 coram Rege 
inter Collins & 


EL in Communi 
Banco. int* Ewer 
& Moile. Tr. 43. 
El. in Communi 
Banco. Rot. 243, 


22Aﬀ42.3AN18 
4FE.6.20.11H.S$; 
Ls Kelwey, 


Harding, Hil. 42. 


"Fes. 3.  - Cap.z, 


but though he demand moze, yet ſhall he recover but thaf julf ſumme which ig 
implied in theſe wozds, Secundum quantitatem terrz, 1, Secundum quantitatem ya- 
loris terrz : But if he demand leffe in that Action, he ſhall not recover the 
reater. | 
x Ando it is, if a man make a leaſe fo2 years reſerving a rent, if he gran 
away part of the reverſion, the rent ſhall be appozftoned by the Common 
Law, andalbeit the granfe of part demand oz claim moze in his Action of 
Debt, px Avow2y then is due, yet ſhall he recover ſo much as the Jury ſhall 
finde upon a Juff appoztionment to be due, againff a \udden opinion repoz- 
ted by Sergant Bendloes, Hil, 6 & 7 E. 6, that the rent in that caſe ſhould not be 
appoztioned, but loſt ;- but the Law hath been often adjudged to the contrary foz 


four reaſons; 
r. Foz that it is a renf ſervice, and not a bare contra, and rent ſervices 


were appoztionable at the Common Law. 


2. It is incident to the reverſion, which is ſeverable , Er acceſſoriam ſequitur 
naturam ſui principalis, Ed, 

3. The rent, being arent ſervice, is ſeverable by recovery of part, in an 
Action of Waſte, 02 upon ſurrender in part. 

4. Leftly, it is a general caſe, and ſpecially in caſeof Wils, which many 
fimes are void fo2 a third part. 

And where the caſe hath ben put of a leſſe fo2 years, the ſame Law holdeth 
in the caſe of a leaſe foz life, whereupon a rent ts reſerved, fo2 the appoztion- 
ment of the rent, whereby it appeareth, that there was an appoztionment af 
the Common Law, pro particula ſecundum quantitatem yaloris, &c, foz to none of 
theſe caſes our Act doth extend unto, : 


C#P. T88 


IT ſciendum eft quod per przdiftas venditiones ſey 
emptiones terrarum ſcu ten” , aut partis alicujus earun- 


dem, nullo modo poſſunt terrz ſeu ten' illa in parte yel in 


toto ad manum mortuam devenire, arte vel ingenio, contra 
formam Katuti ſaper hoc dudum editi. Er ſciendum eſt 

nod iſftud Ratur' tenet locum de terris venditis tenend' in 
fodo ſimplici tantum. Etquod ſe extendit ad tempus fu- 
turum. Er incipietlocum tenere ad feftum ſancti Andrezx 
Apoſtoli proxim' furur' Anno regni Regis E. fllii Regis 
H. xv11j. 


T Ad manum mortuam devenire, arte vel ingenio,contra 


formam ſtaruti ſuper hoc dudumedit”.] this is underft&25f the 
Statuts de 7 E. x, De Religiofhs, and by this bzanch that Ac is in no ſozt impea- 
ched by this, but tandeth in full fozce ; and note the manner of ſaving of foz- 
mer Statutes in ancient times by general wozds, which is the ſurcſt way. 


T In feodo ſ{1mplici.) And therefoze if Zenant foz life grant his 


eſfate in ſeveral parts to ſeveral perſons, yet may the lefſoz diſtrain _—_ 
ole 


Cap.3- Weſim. 3. 5 
whole rent itt ebery part, foz this Ac ertendeth onely fo Tenants in ſ&- 
imple . | | 
But yet Tenant foz life, and Tenant in faile are not wioly ercluded by :£.3.3. 4H.6.36 
fo:ce of theſe -wozds | in feedo fimplia}] ont of this Stetute , foz Where the 22,22. 2oE.3. 
whole fee-limple paſſeth ont of the fecflo2, there this 'Qa'ertendeth'to cfftates 2199") 231: 
foz life and in taile ; as if a fate fatto go in taile.'be mide of land, the $ 
remainder in fee, there then Tenant foz life 62 in taile ſhall hold de capirali do- a wy nega 
mino by fozce of this Ac; but ctherwiſe it'is when areverſton remaineth in the = reg Y 
donoz oz leſſo}; | | SOS | I res Lib. 2. fol g2. 
Foz if a man af this day make a gift in taile, Tenend* de capita» Binghams C aſe. 


a D © . 4 Lib >. fol, 8. 
——— ——— feodi, &c, theſe Wwozds are void, and he ſhall hold of the Hepdous Caſe. 


#- 


STATUTUM 


Statutum de Judaiſmo. 


Ad Parliamentum tentum poſt feſtum Santi 
Hilarii, & poſt Paſch*, Anno 18 E. 1. 


Ur ceo que le roy ad vieu quemulrs des males & diſheri- 
Po des probes homes de {a terre ſont avenus per les uſu- 
rers que les Jewes ont fait en arere, & que mults de. 
peches ent ount  ſurs de ceo, meſque luy & {es aunc' eyent 
ent grand pren dela Jewrie tout en ceo en arere, ment pur 
quant en le honor de Dieu & pur le common pren del 
people ordein le roy & eftablie que nul Jew deſormes ne 
priſt rien auſury ſur les terres, rents, ne ſur autres choſes, & 


*Tharis from the que nul uſury ne curge * de S. Edward po paſſe 


feaſt of S. Edw, | . . 
next beforepaſſed, EN avant, Mes-que les covenants avanttaits ſoient tenus ſave 


cf Ms? queles ufurers mes ceſſent. 


By the pzeamble hereof, fwo great miſchicfes did follow befoze the making 
of this Statute upon Jewiſh uſury ; now the difficulty was how the ſame 
ſhould be remedied, The miſchiefes were theſe : | 

I. The evils and diſheriſons of the god men of the land. 

2. That many of. the ſins o2 offences of the Realm had riſen and been com» 
mitted by reaſon thereof, to the great diſhonoz of Almighty God. 

Zhe difficulty how to apply a remedy, was, conſidering what great 
yearly revenue the King had by the- Uſury of the- Jewres , and how neceſ- 
ſary if was that the King ſhould be ſupplied with treaſure ; what bene- 
fit the Crowne /had befoze the making of this Act appeareth by fozmer 

Rot. Patent. An- Recozds ; as take one foz many: from the ſevententh of December in the 
_— bob ng ep go year of H. 3. untill the Tueſday in ®hzovetide the ſecond ycare cf 
Uleron reddee cone: Edward the firſt , which was about ſeven yeares , the Crowne had foure 
Potum. 'hundzed and fwenty thouſand pounds fifteen ſhillings and feure pence 
De exitibus Judaiſmi; at what time the ounce of filver was but xr. d. 
and now it is moze then treble ſo much, ſo as the recifall of the 
Pzeamble is true , Meſque Juy 8& ſes aunceſtres eyent ent graund pren de la 


Jewrie. 
any 


Statutum de Tudaiſmo. - 


Bany p2oviſions were made both by this King and others, ſome fime they Tenipore R. t. 
were baniſhed, but their cruell Uſury continued ; and ſon after thep returned, V<c-Mag.Char:: 
and foz reſpec of lucre and gain, King John 1n the ſecond yeer of his Kaign pag Ror. 
granted unto them large liberties and pziviledges, whereby the miſchiefs re- qu.zg 5. J _ 
hearſed in this Act without meaſure multiplyed. Dorlcianim.27: 

Dur noble King Edvw. r. and his father H. 3. befoze him, ſonght by divers DorſPar.5; H.z. 
Acts and D2dinances fo uſe ſome mean and moderation herein, but in the end ** '®- 
it was found, that there was no mean in miſchief, andas Seneca ſaith, Res q. . « ; - 

rofeo ſulta eſt nequitiz modus. And therefoze King Ed. i, as this Ad ſaith, —_ "angel 
in the honour of God; and fo2 the common p2ofit of his people without all rc- 3 E.r.m 8,10,13 
ſpect ( in reſpec of theſe )of the fflling of his own Coffers, did ozdain, that no 1623. Ror.Pat. 
Jew from thencefozth ſhould make any bargain,o2 contract foz Uſury, no2 upon 3E-1:9-36.% 27, 
any fozmer contract ſhould take any Uſury from the Feaſt of Saint Edward Nauk 7 E-33 
then laft paſt ; ſo in effen all Jewiſh Uſury was fozbidden, : = 

Tho King of France, Anne domini x 253. 37 H.3. banithed out of France all Man, Paris, 
the Jews, perpetually, ſaving Berchants and ſuch as ſhould get their living ps: 833: 
by the wozk of their hands; but ſon after they returned again. ; | 

This Law ffruck at the root of this pefſtilent wed, fo2 hereby Tſury it ſelf 
was fozbidden; and thereupon the cruell Jews thirfting after wicked gain,fo 
the number of 1 5060. departed out of this Realm into fozein parts, where they 
miccht uſe their Jewiſh trade of Uſury, and from that time that Nation never 
returned agatn into this Realm. Holt, fol. 8+; 

£50me are of opinion, (and ſo if is ſaid in ſome of our Þilfozies) that it was walc wr pl 
decreed by authoaity of Parliament, That the uſurious Jews ſhould be baniſh- Elorilegus Cror 
ed out of the Realm ; but the truth is, that their Uſury was bantſhed by this Punſtable. 

Ac of Parliament, and that was the cauſe that they baniſhed themſelves into _ thetwrane, 
fozein Countries, where they might live by their Uſury ; and foz2 that they —_ ” 
were odious both to God and man, that they might paſſe out of the Kealm Divers Kings had 
in ſafety, they made Petition to the King,that a certain day might be pzefired baniſh'd the Jews, 
tothem to depart the Realm, to the end that they might have the Kings Writ 224 yer they re- 
to his Dheriffs fo2 their ſafe conduc, and that no injury, moleſfation, damage, Proms A 
02 grievance be offered fo them in the mean time ; Dne of which Writs we their Afar - 

þ j = Y 
will tranſcribe : © fore. 

Rex Vic, G. Cum Judzis regni noſtri univetſis certum tempus prefixerimus Ror.clauſ. 188.1] 
' 2 reono illo transfretandi , nolentes quod ipſ1 per miniſtros noſtros; - aut alios m- 6. 18 Julii, 
quoicunq;, aliter quam fieri conſuevit, indebite pertreRentur : Tibi przcipimus Thelike Wrirs 
quod per totam balivam tuam publice proclamart , & firmiter inhibert facias, ne jou —_ nar 
quis eis infra tempus przdiftum , injuriam , moleftiam, damnum inferat , ſeu De Saks 
gravamen, Et cum contingat ipſos cum carallis ſuis, * quz eis conceſſimus, verlus Anglie exeun- 
partes London, cauſa transfretationis ſux, dirigere grefſus ſuos , ſalyum & ſecurum tibus. 
condutum els habere factas ſumptibus{corundem. Proviſo quod JudziprzdiRti ante * Nota. 
receſſum ſuum vadia Chriftianorum quz penes ſe habent, illis quorum fuerint, 
fi ea acquietare voluerint , reſtituant, ut tenencur, Teſte rege apud Weſtm, 18, 
die Jultt, Anno 18 E,r, | : DTS 

This @tatute de Judaiſmo was mave at the Porliament poſt feftum Hilarii, ons 18 E.t, 
Anno 18E.r, At which Parliament the King hada Fifteenth granted to hint - wok age _ 
pro expulſione Judzorum. And this Writ was granted in July following, the Parliament the 
King beginning his Raign, Novemb, 16. foz the Parliament knew, that by Star of W.z. 
baniſhing of Uſury, the Jews wonld not remain. And thus this noble King © Wis Empro- 
by this means baniſhed fo2 ever theſe infidell uſurious Jews ; the namber of 740” a7 
which Jews thus baniſhed, was fifteen thouſand and th2eſcozo) " 

But lucre and gain, which King John had,and erpected of the infidell Jews, 
mads him impie Judaiſare ; fo2 to the end they ſhould ererciſe the yaws of 
their Sacrifices, ( which they could not do without a Pziefthwd) the King by 
his Charter granted them fo hahe one , #c. which, fo the great rarity there- 
of; and fo2 that we finde it not either in our Boks, o2 Viſkozies, that we re- 


member, we will rehearſe in hc verba ; h 
Ttt 2 Rex 


5 


5c8 Statutum de Fudaiſmo: 
olts Salutem, Sciatis 


Ror.Chait. 1 Re» Rex omnibus fidelibus ſuis, & omnibus, & Judz1s , & An 

gis Johan. part 1. nos conceſſiſle , 8 prxſenti charta noſtra confirmaſle Jacobo Judzo de Londoniis 
m-28.Chart-171- Pregbytero Judzorum Presbyteratum omnium Judzorum totius Angliz, Haben. 
This King gd « dum & tenendum , quam diu vizerit, libere & quiete » & honorifice & lntegre, 


moft troubleſom , . . | BE, 
and diſhonorable ita quod nemo ei ſuper hoc moleftiam aliquam , aut gravamen 1nterre przſumar, 
Raign, God rat» Quare yolumus 8 firmiter prxcipimus » quod cidem Jacobo, quoad yixerit, Pref. 


ſing againſt him þbyreratum Judzorum per totam Angliam garantetis , n anutengatis, & pacifice 
hard mp  defendatis, Et. fi quis ei ſuper eo forisfacere przſumpſerit , id ci fine dilatione 
x ( falya nobis emenda noftra ) de forisfaQtura noſtra emendart factatis tanquam 


tent enemies, w_— IT Fig 9:0 6” ate” . 
Pope Innocent dominico Judzo noltro , quem ſpecialiter in ſcryitio noltro retinutmus, Prohie 
the 3. and Philip bemus etiam ne de aliquo ad ſe pertinente ponatur 1n placitum , nif1 coram nobis 


5%; hn ty aut coram capitalt Juſticiario noſtro , ſicut charta Regis Richardi fratris noftri 
nd beſides teſtatur, Teſte S. Bathonienſi Epiſcopo, &c. Dar* per manus * H, Cantuarien. 


hi h 6-0 . %7 S 1 T 1 
_ ug; pl ſis Archiepiſcopi Cancellarii noftri apud Rothomagum 31 die Julii, Anno regni 


hearrs and love noſtin primo. 
of bis Baronage Walter Archbiſhop of Canterbury, and Chancelour of England, bozn in Weſt. 


3 vos gle dercham in Norfolk, and bzought up by Ranulph de Glanyile chick Juffice of 
aſt had a England , founded the Ponaſtery of Wefidercham , Premonſtratenſis ordinis, 


fearful end. a ; oy? , ; 
*H. ideſt, Hu- Vide Lib, de antiquitate Britannicz ccclefiz, cap, 42. Hubertus pa, 134, Wozthy 


berti. to be read and obſerved, : | : : : | 
At this Parliament alſoof this noble King E.1. in the 1 $,yer of his Raign, 


another kind of Jews were ſeverely puniſhed, viz. the Judges ofthe Kings 
Bench, and of the Common Pleas, the Barons of the Trchequer, and the Jy, 
ſkices Itinerants, except tws,whom fo2 their honour we will name (in memo. 
ria #terna eric Joſtus ) viz, @ir John of Metingham Chief Juftice of the Common 
Pleas, and Elias de Bekingham one of his companions , [_ Qui poſiti fuerunt in 
fornace, & prodicrunt aurum: ] Foz they had dealf uprightly m their places, and 
had never ſtained their hands with ſozdid B2ibery. But let us return toour 
naturall Jews. 

The richeſt of theſe ſon after this Parliament, by fo2ce of the Kings Writ 
having imbarked themſelves with their treaſure in a fall hip of great burthen, 
when the ſhip was under ſail,and gotten down the Zhames towards the mouth 
of the River beyond Quinborough, the Paſter of the ſhip confederating with 
ſome of the ÞPariners, invented a Dtratagem to dcftroy them, and to baing the 
ſame to paſſe, commanded fo caſt anchoz,and rode at the ſame till the ſhip at an 
ebbe lay on the dzy ſands; the Paſter and his confederates, in further erecution 
of their wicked plot, moved and inficed thoſe rich Jews fo walk with the Pa- 
fter on land,fo2 their recreation and pzeſervation of health, which they did: At 
laſt, when the Þaffer underffwd the tide to be coming in, he ffole away from 
them, and got him back fo the ſhip, whither he was as if was befoze plotfed, 
d2awn up by a co2d; the Jews made not ſo much hafſte as he did, becauſe they 
knew not the danger,but when they perceived in what perill they were in(that 
had ſhewed no mercie fo numbers that cryed to them) cryed to him foz help : 
his wicked and p2ophane anſwer to them was, That they ought rather fo cry 
to Moſes , by whoſe conduc their fathers paſſed though the red ſea, and that 
he was able fo deliver them out of theſe raging flouds which now came in upon 
them ; and within a ſhozt ſpace ſwallowed them up all : The Paſter , and 
ſuch other as were conſenting to this foul fac, were befoze the Juſtices Itine- 
rants indicted, convicedof murther, and hanged. 

And hereby if appeareth, that Divine ulfton did follow theſe cruell 
Chron. de'Dun- Jews , Wicked and wzetched men; foz the debts of cruelty are ſeldom 
ſtable & Ver. unpatd. 

Manulcr.Itiner. ge will here adde a Reco2d de Priore de Bridlington, the infozmation oz charge 


59 5508.4 is not in the Recozd, this onely we finde ; 


Et 


Statutum de Tudaiſmo. 50H 


Et quiia predicts Privr cognoſcit quod predieta pecunia pred' Indeo PL. Parkoas Poſt 
dehebatur , wiz, 300, I, nec ei ſolvebatur ante exilium Indeornm, . & even 10g nyt 
*quicquid remanſit de eorum debitis, aut catallis in regno poſt eorum ex1i- * Note a good 
lium domino Rege fuit , Conſideratim eft quod dominus Rex recuperet pe- FRoion upon 
cuniam pred, x dittum eſt eidem Priori quod non exeat villa antequam : 


no Rei de pred” pecunia (atisfaciat. Et reſpondeat Is 5 ;- Wharioffence it 
domino Regi ae pred þ ſatisf. ſponaeat Tohannes Archi- Wiz —_— 


epiſcopus Eborum, quia precepit ditto Priori ſolvere valett ſuo pradittam ing of any of 

pecuniam in deceptionem regis, contra * ſacramentum & fidelitatem ſwans his fockcirures, 

domino Regi datam, &c. Idems in alio Rot, Anno22 E.1, Rot. 5. ſa doing of 
The Archbiſhop confeſſing the ſame, was adjudged fo be in miſcricordia regis, TM 

ſed idem dominus Rex reſeryat fibi ipfi taxationem miſericordiz. =” 

* This light touch we have given fothis bzanch of this Ac, to the endit may 

bs a p2ecedent and pattern in like caſes to apply the like remedy, and will 

leave the Reader fo peruſe the reſidue of this Ac, which ts wozthy to be read, 

and n&deth not any Expoſition. 


Modus 


MI 
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Uant le brief original ſoit lie en preſence des parties 
devant Juſtices, donques dira un countour i(sint : Sir 
Juſtice, conge daccord' : le Juſtice dirra, que dirra? Sit 
Robert, & noſmera un des parties. Donques quant ils ſer- 
ront agree de la ſumme de pecune que eſt done al Roy, 
donques dirra le Juſtice, Cries la peace. Er puis dirra le 
countour, iſfsint que1a peaceeſt riell, a vous conge, que Wil. 
liam & Alice ſa feme, que cy ſont, recogniſont la mannonr 
de B. ove les appurtenances contenus enle brief,-eſtre drojr 
du R. come cell' que il ad de lour done, A. aver & tener 
a luy & a ſes heires, de W. & Alice, & les heires A. come 
en demeſne, rent, ſeigniories, courts, plees,purchaſes,gardes, 
mariages, reliefes , eſcheats, molins, avowſons de Elpliſes, 
 & touts auters franchiſes, & franke cuſtomes al avantdits 

manours apperteignant, rendant per a N.& ſes heires,chiefes | 
ſcigniours de fee, ſervice due, & cuſtomes pur tours ſer- 
vices. Er fait afſavoir, que order ne ley ne ſuffre mye, que 
final accorde ſoit leye en la Court le Roy fans brief: origi- 

nal, & ceo a tout le meins devant iv. Juſtices en bank, ou 
en Eyre, & non pas aillours, & en preſence des parties 
noſmes cn briefe, queux ſoient de pleine age, 8& de bone 
memorie, & hors de pryſon. Et {1 feme covert de baron 
ſoit un des parties, donques covient que el ſoit primerment 
confefle de iv. Juſtices avantdits. Er f1 el naffent al fine, 
ne ceo liver mie. Et la cauſe purquetiel ſolempnitiedoit 
eſtre fait en cel fine eſt, pur ceo que fine eſt ci haulr barre, 
& de ci graund force, 8 de ci puiſlant nature en ſoy, que 
el forclos nemy ſolement ceux queux ſont parties & privies 
a [a fine &lour heires, mes tours auters gentes de mound, 
queux ſont de pleine age, hors depriſon, & de bone me- 
morie, & deins les iv, meres, le jour dcl fine levie, fils ne 
met- 


e Modus levaiidi Fines. 
tzettront lour claime de lour adtion pur le:-pays, deins Jari 
& le jour. | AO 

Fo2 the antiquity of fines, it is cerfaine that they tvere freretit befozr 
the Conquelt. OE | 
Fo2 what end and purpbſe fines, 02 a'final concozd weye{rT inftitelted, and 
wherefoze it is called finis, it appeareth in the ſaidancient Authozs, ubi fupra, 
which wzote befoze this Act, * and by others, andfarther by an ancient Rectgd 
of Parliament, Anno 19 E,z. in theſe wozds, Nec in Regno iſto provdeatur vel 
ſc aliqua ſecuricas major vel ſolemmior , per quam. aliquis ſatum cettiortth ha- 
bere poſſic , vel ad ſtatum ſuum yerificandum aliquod ſolemnius teflimonibitn. pro- 
ducere , quam finem incuria Domini Regis levatum, qui quidein finis fic yoeatur, 
eo quod finis &conſummatio omnium placicorum efle deber. ©& The Kecozd, fo; 
if is notable. | per | 

Foz the hauteſſe and puiſſanf fozce and'natire of a fine, fomewhat ſhall be 
ſaid hereafter in this Chapter, in the meane time the true.pleading of a fine ts 
nof, thit T. $. Ievavic quendam finem, 'ſed quod quidam finis fe keyevit, &c, with- 


ont alledringof any ſeaſon. 
Foz the parts of a fine, ſ& Teyes Caſe, lib. 6. 


© Uncountor.] That is to ſay, a Serjeant, as booze it hath 


wil Conge daccorder.] ;. Licentia concordandi; | 
- Foz this licenſe a fine is due fo the King , which 1s called Finis pro li- 
tentia 'concardandi, And the reaſon that this fine 48 talten, is, fo2 that the 
Zing loſeth by reaſon of this. concozd the fines 02 amerciaments , which 
Honld have ben dne fo him upon the Judgement oz nen-ſuit., and other 
advantages. | | | 

This fine pro licentiaconcordandi is an ancient flower of the Crown, and 
is called the Kings \lver, and the poſt fine, and it is called the pot fine tn re- 
ſped of the primer fine, oz the fine in the Hamper, Foz in every real Action 
if lands oz tenements of the yearly value of 5 marks, there is dne in the 
Hamper upon the o2iginal vi.s. viij.d. viz.fo2 ebery v.marks of landvi.s.viij.v; 
Writ of covenant fo levy a fine ( whereupon Unes in theſe days are vſttally 
levied) is holden a real Crit, fo2 which a fine in fhe Hamper ts pad, Now the 
fine pro licentia concordandi, oz the peſt fine is alſo certain, fo2 if 1s as mitich as 
the primer fine, and half as much moze. As foz example {'Quia exempla illu- 
ſtrant) a Writ of covenant is bzought fo leby a fine of land, of the yearly value 
of v. marks, there is vyj.s. viij.d.due pzeſently foz the primer fine, 02 fine jt the 
Hamper, but the fine pro licentia concordandi, 02 the poſt fine is not die fill 
Conge d*accorder be granted by the Court, in this cale the poſt fine is xs. that 
is as much, afid halfe as much as the primer fine was, bot it the land be tinver 
Þ. marks, ſo as no primer fine is due; yet ſhall there de a fine pur conge d*accor- 
der, and that is alſo certain, viz. vj. s, viij.d. 

And note there is no poſt fine due , but when there is e d'accorder; and 
in the Court of Common Pleas there is a ſpecial Clerk oz the entring of 
the Kings filver in a Roll, which is alſo endozſed upon fhe Urit o6f 
Covenant. | 

And theſe fines Pro licentia concordandi are not again Magna Charts c, 2g, 
fo2 it is an ancient revenue of the Crown. : 

And the polt fine is paid (as here it appeareth) fo2 the conco2d, fo2 that is the 
foundation and ſubſtance of the fine, fo2 after that, and the Kings ſilver entred, 
though the conuſaz dieth, the fine is god, and the land paſſech, but if the Kings 
liver be not entred, the fine may be reverſed in a Writ of Erroz, * 


and if it be under v. marks, no fine in the Hamper upon the o2tginal is due; A 


If 


Fi 


PI, Com. 368. 4. 
Glanv.li.8. c.1,2z 


&c. Bra®t lib.s. 
RE th :, Fat 
106. li 4. o2.56: 
Brit.fo.91, &216.. 
Flera 1i.6. Ca.5 2. 
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Caſe.Li.4.ſ0.t 24. 
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Inſt, ieR. 441. 
Dier t2Eliz. 291, 
Fl, Com. 254, 
Stowels Caſe, 

& 432. Stapletons 
Caſe. Li.6. fo. 38; 
39. Icyes Cale. 


Dier 4 Bl,z:0.þ; 
Lib. $. fol. 29; 
Teyes Caſe, 


FIZ 
6 Elix. Die, 427» 


Lib. 5. f6l. 39; 
Teyes Caſc: 
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If a man bzing two oziginal Writs of Covenant, the one foz land in Suff, 
of the yeerly value of vj .1, andanother in Eſſex ef rriv. 1,- and albeit there be 
two oziginals, pet there is but one concozd, and fo2 that conco2d one entire fine 
is due and not feveral, 


tt: T|. Que donera. } | The p2infed ba. ks are faulty , foz they be Que 
dirra: Which ſhould be Que donera, that who is the.conuſee, that he may giteur, 
and the Serjant nameth him. Ee 


| ** Now the conuſee doth pay the fine, pur licence d'accorder , as here it appeas 


Stat. de Carlile, 


15 E:2: 


Vert.N,B. fo.10z. 
Br.tit. fines'1.20. 


1H,9.9.2 


reth, and if there be moze then one in the fine, they he, in whom the fee repos 
ſeth by the fine, payeth the ſame, 5: (0 39.4: io #e4 ea: | 

And this fine pur conge d*accorder doth bcleng to the King in ſo high degree 
dk his pzerogative, that they paſſe not by hjs general grant of all fines, albeit 
the grant be ex certa ſcientia, ſpeciali gratia, 8 mero.motu, &c, 


C Quant ils ſont agree del ſomme de pecunie.} 
Which is eaſily done, foz2 the fine upon a juſt computation of the primer fine, 
is, as is afozeſaid, certaine. , | 


CE Cries la peace. } Some hath if, Treates I peace, that is, dzawn the 
peace : here peace 1s taken foz the con:ozd, and the Se: jant ſh:ll ſay, Le peace 
eſt tiel ove vyoſtre conge. 


s 


T -Que William & Alice ſa feme, que cy ſont, recogni- 
ſont le Mannor de B. ove les appurtenances, &c.] were it ap 
peareth that they which levy the fine ought to boe it in perſon, and in cpen 
Court, expzefſed in theſe wozds | que cy ſont; ] and the reaſon thereof was, that 
the Judges in open Court might upcn the view, nd other ga-d mec.ns diſcery 
f thetr age, JIdeocy, Non compos mertis, and Coterture, and Whether thoſs 
that appeare were the ſame perſons, all which might Letter be diſcerned in 
open Court, and the Judges info2med of the truth thercof, where ſome pecxledt 
molt of the parts of the Kingdome are m:ny times pzeſent, and men vill be 
moze fearfull to offer any thing that is unjuff in open Court (which is the pub- 
like ſeate of Juffice ) then in a pzivate Chamber, and this was in reſpec of 
the hautelſe and puifſant fozce «nd.nature of a fine, 

But this 1s alfered by alater Statute, whereby it is pzovided, that if any 
perſon aged o2 decrepit, impotent, oz by caſtzity be ſo oxpzcſcd oz helden, that 
by no means he is able to come Ltefoze the Juſtices in Ceurf, that in ſuch caſe, 
two ozone of the Juffices, by aſſent ofthe reſidue of the Bench, fh.;ll tiſit the 
party ſo diſeaſed, and ſh..ll receive his conuſans upen the plea, and fozm of the 
plea, that he hath in Court, whereupon the ſame fine cught to te levicd; And 
if there goe but one, he ſhall take with himan Abbot, a Pzioz, 02a Knight of 
geed fame and credence; and hereof the Writ of Dedii us poteſtatem had his be- 
ginning ; and at the firff was not granted, but where the party was ſo aged, 
decrepit, oz impofent, as he could not come tothe Ceart, and accozdingly the 
Writ of Dcdimus poteſtatem was framed, Ac przfatus A, 2deo impotens exiſtat 
quod abſque maximo fui corports periculo'uſque 2d Weſtm' ad diem in brevi prxdia” 
content? ad recognitionem quecd in hac parte requiritur f2ciend* laborare non ſufficit ; 
which fozm albeit it confinueth to this day, yet is the coriuſcns taken cf them 
that. be in health, andable to travel. And where that Ac ſpeaketh of a Juſffice, 
a Dedimus poteſtatem ts granted to a Serjant at Law, (wozn to the King, as 
common experience teacheth ;* And the Chief Juftice cf the Court of Com- - 
mon Pleas may take a conuſans of afine, yirtute cfficii ſui, rithout any Writ 
of Dedimus poreſtaterji. | 

x Þere 


Modus levandi Fines. F13 
Here is a fome of the molt pzincipall fine viz. the fine ſur conuſance de droie 
come ceoque il ad de ſon done, | _ 
Jt is to be known that there are two kinds of fines; viz. one erecated, and ” ay 3. aq 
the other erecutozy. Erecuted, that is, where the pzeſent eſtate paſſeth unts, 
o2 is ſuppoſed in the 0 ſuch a fine1s a CN Recozd; asfthts 
e come ceo, 02 {ur releas, 02 confirmation, 82 ſur ſurrender. ES 
jr men as when no effate is veſted in the conuſ@,untill it be executed by ne. © "He 
Entry 02 Action, as fines ſur grant 8 render bythe conaſee, Which mull be}, 5. gas. 24. 
made upon a fine come cco, 92 ſur releas, &c. 03 other fine which ts executed, o2 7 H. 4.16. 
atherwiſe the connſ& could not make any graunt aud reuder of that land, qc. * 17-24. #3 
which he had not ; moze thall be ſaid hereof in the Expoſition of the Statute 333 
of 27 E. 1. De finibus, . 3t E.r.grant $0; 
26. 39E .3-1- 


7 E.3. 14.2443. 
q Recogniſont, GC. ] Recognoverunt is the ancient and uſnall 50 E.z.fines 1. 

wozd in a fine foz the conveyance of lands, ec. and very apt, foz it is madea g1.,1. 15 a.;; 
of land depending when either the Domandant oz Tenant doth knowledge 
the land fo be the right of the other Per amicabilem compoſirionem, & frnalem cone Glany, 1,8.ca.t. 
cordiamy as Glanyill ſatth. 

The agrement of the parties have altered the fozm of the conuſans here 
erpzeſſed, and doe adde, Et illud remifit & quietum clamavit, &c, Alſo the fine 
ſur conulans de droit come ceo, doth now compzehend a clauſe of warranty, 
which is here omitted. | 


qLe Mannor dcB. ove les appurtenances.] gf what herevita- 
ments a fine may be levied 2 Regularly it may be levied of any thing whereof 
a Przcipe quod reddar doth lis, as of land, rent, 4c, 02 whereof a Pracipe quod , , r- ; anaine.s 
faciar, as the Writ of cuſfomes and ſervices, oz whereof a Przcipe quod petmit- 2%. 4.19.21 £4. 
tary 8s fo have a common Way, tc. oz fo be ſhozt, whereof a Precipe quod tencac 44. 33 E.z. Scire 
doth lie, as the Writ of Covenant folevy a fine and the like. uf of ancient fc io ration. 
times fines were lebyed of other things, then will be at this day allowed, and 4ivifs-59 E-3-23- 
yet thoſe ancient fines ſhall be holden now as available , as they were taken to ****: pas —_ 
be when they were levyed. | a 
A fine cannof be levied at a Bannoz, oz lands, that is ancient demeſne, fo; 17 E.3.fol. 31. 
that ſhould be a wzong to the Lo2d of whom the landis holden, fo2 by the fine it 2: £.3.20.44 E-x 
ſhould become frank-fee, and not impleadable in his Cowrt, 4c, and if any ſuch 7 4-44. 3 8.4 
fine be levied, the Lozd ſhall reverſe the ſame in a Writ of deceit, (02 res incer *3:® ©-44- 
alios ata alteri nocere non deber, , 


T Come in demeſne, rents ſeigniories,courts, pleas,&c.] 
At the time of the making of this Ad, the fozna was to enumerate in generall 
whereof the Pannoz conſiſted, but that fozm is now alſo altered, and that 
clauſe wholly onutted at this day. 


T Le ordre del Ley ne ſuffer my que finall concord 


ſoit levy en Ila Court le Roy ſans bricfe originall.7 
Hereby it appeareth that this Act is a declaration of the Common Law, 
nt the ignozance 92 £rroz of ſone Judges was the cauſe of declaring of the 

aw herein. 

Firtk, if there be noo2iginall Writ, yet. the fine is not void, but voidable by 7 8.3- 64.24E.3. 
Law, and therefoze the Ad ſaith [ Le ordre del ley ne ſuffer ] and that is by *8- 18 5.4.22. 
Writ of Erroz, and that holveth alſs when there is an ozigimall Writ, and the 2 £22: Lid: 3. 
fine is levied as well of that which is contained in the Writ as of ſome i R094 
other thing not confained : as if the Writ of Covenant be of the anno: of D, , ; 
Wd the fine is of the Pannoz of D. and ltkewiſe of y-5 Bannoz of S. it is voi- 

oY - dabls 


514 Modas levandi Fines. | 
vable fo2 the Wannoz of $. by Writ of Erroz. It holdeth alſo when the 
fine is levied immediately to a perſon not named-1n the Wrtt of Cotenant; 
as if A. bePlaintiff in the UWirit bf Covenant againft C, and C. levieth the 
fine to A. andB, 1t is avoidable by Writ of. Erroz, but the learning muff 
be further erpzefſed. 5 
20E.3-35-54 FO, as concerning the thing whereof the fine is levied, tf ts to be known 
18 E.3.9.19E.3. that in caſe of a fine ſur grant & render, which containeth a dcuble fine, thereis 
Abbor 13-20 E-3- a great diverſity between the fine ſur conuſans de droit come ceo, 8&c, foz that 
2a nil muſt be levied of the land, ec: in the oziginall, but the grant and render may hy 
933 3" 2+ of another thing then is exp2eſſed in the oziginall ; As A. baingetha Writgf 
19E.4-23.21E.44 Covenant againft B. foz the Þanno2 of D. B. cannot leviea fine fo A. of arent 
4. ÞB. | to be iſſuing out of the Pannoz of D. but he muſt letie the fine of the Panng 
of D. accozding to the Writ, and his CoLenant therein erp2eſſed, but A. may 
grant and render fo B, a rent out of the ſame Bannoz contained in the fine, 
but not out of any other land, neither can the grant and render be of any thing 
collateral fo the land, #c: contained in the Writ, o2 of another nature, aj 
neither iſuing out of, no2 incident to fhe land, #c. contained in the 
oztginal. 
24 E. 3. 35, th Jf two doe levie the fine, the graunt and render may be to one « 
em; EE TOO ES 
66. 2, fines 117, AS concerning the perſons to be named in the fine, the fine ſur conuſans& 
* 7E.3.37,64. droit come ceo, &c. cannot be levied to any perſon that 1s not party fo the Writ 
10E.3.32.16E.3. of Covenant, neither can the grant and render of the land, #c. be immediateh 
_ D - H.7- in primo gradu fo any that is no party tothe Writ, but immediately ozin ſecus- 
2» H 8. Bro fines do gradu, &c. it may ; Foz erample, if a Writ of Covenant be bzonght by 4, 
108. againft B, of the Þannoz of D, B.levie a fine to A. come ceo, A. may grant and 
<4. render the ſame to B, foz life o2 in tail, the remainder toF, in fee ; foz albeit the 
Writ of Covenant be inter A. querent* & B. deforc', ſo as F. is a meer ffranger 
fothe Wrif, yet ſ&ing he taketh it by way of remainder depending upon an 
effate warranted by the fine, it hath ben allowed in our Books, and/hath ben 
comparedto a Deed indented between A. and B. whereby A. doth give lands th 
B, to have and fo hold to B. foz life, oz in tail, the remainder toC, ( whois: 
ſtranger to the Deed) in fee. 


pgs #94 ns © Briefe originall.) It is not ſaid Briefe originall eriter Jes panits 
H by = but generally, and therefoze a fine may be levied by a vowchee to the Deman- 
dant, o2 by the Demandant fo him, and ſo likewiſe by Tenant by receit fo 
- 04s > ms oz by the Demandant to him, and yet they are not parties to 

? TUrit, . 
2 E.3.19. 10.3, Jn ancient times fines were levied upon oziginals that were mixt, as in the 
5. 18E.4. 22, Alffiſe of Darrein preſentment, Quare impedit, v2 the like, which later times have 
19 E.4. ay 6 thought to be againſt the height and fozce of a fine. Foz the fozm of the ozigl- 
EET -..;, nall Writ is fo be obſerved, that if a fine be levied of eight ſeveral things, 8s 
7 %e tee. of a Pannoz, aRectozy, a Youſe, xc. after the naming of the Bannoz, the 
fozm is Ac de reRtoria , necnon de meſſuagio ; foz the fourth, Acetiam ; foz the 
fifth , Przcerea ; fo2 the firth, Ac ulcers; fox the ſeventh, Ac etiam ; fo; 
the eighth, Ac inſuper ; and if there be moze, then to begih again : and J 
ow known a Chirograph of a fine diſcovered of fozgery by not obſerving 

is 92der, 


T Et ceo a tout. le meyns devant 4. Juſtices enbanke.)] 

| _ The Stfatuteof 27E. 1. ſaith, Quia fines in Curia noſtra levari, &c. and by the 

Statute of 4 H, 7. it is pzovided that after the engroſſing of every fine to 

17 E.r.c.r. 4.9, be levied, 4c. in the Kings Court , befoze his Juſfices of the Common 
c,24.32 H.8.c.z6, Pleas, Ec. ſo as the number of Juffices here mentioned are not I” 


UMI 


Modus levandi- Fines: The: 


af this dap :; but befozg the making of this Statute, the. Juſfices/befage whom 
the fine was levyed, werenamed.in the-fine, and ſpectally upon the-miaking 
ef this Art, tothe-end the number-of- the Juffices might appear-; fo2-though 
the numbors fur beat requtred, yet thene mull; be abpvethe, naunber.of one, 
gud thts. is. th? reaſon that. a fine levyed Coram Thom, Brian milite,, & ſociis ; .. - 
fuis Julficizyiis de communi barico, were- not'ged;; becatiſe-nv other-Juhgs of jeg prac 
(hut Cpurtiwas named but.one, andbefoze ngafine canuot, be-leBped imrgſped 
of. the .lolejuaity therepf,; uf many ULrits that; come, out of the, Chancery, 


w F a £ 


are Coram Thoma Brian & ſociis ſuis, 


T Et non pas-ailours.) A fine cannot be-levye; to-have the fozce goAſſp. 9.44E.3- 
ofa final Concozd by any that hath power iecnere placitz,. but onely: befoze 38. 3: 8.8.Fines 
the Juffices of the Conrt-of Common: Pleas, 02 befozo* Juſtices: iv Gyze Þ'o. 110: 
(whiles-they'#od ) 8& non pas ailours ,. ſaiththis Ac : 'and therefaze the ing 
cannot grant power to hold plea foz the levying of Fines, againſt this nega- 
five Statute, by | t - 2 


| Et en preſence des parties noſmes en le brieke.] The tyou- 
<& and Tenant by receif- are not named:tgthe Writ, and yet they map (as 
hath been ſaid ) levie a fine fothe Demandant, oz the Demandant to them ; 
av theſe woz2ds being inthe affirmative do not refirain then | 


« Erfi feme covertde baron ſoit un des parties, don- 
ques covient que el{oit primerment confeſſe devant iy. Juſti- 


ces avantdits.] This aſt be underſtod where the husband and wife do +, 
levie a fine, foz there he ought to be eranined; but where the hnsbanyapd 3/37.4 
wife do. fake by a fine, and depart with nothing; there the feme covert is not 3 26. 
to be examined. | ns 55 bets 
.. Ifa fine belevyed of land fa the husband and wife,and the husbany any wife 25 £-3-44-4 E-3- 
grant and render the land, there the wife ſhall be examined, and the eraming- 25:5 ©:3:24: 
tion muſt ever be upon the Writ ; and therefgea bargy any ſeme upon a fine 0232229 £3: 
lzvyed to them of land cannot grant and render a rent ont of the land, becauſe 121.46 3ibid.42 
that rent is not confained in the Writ. EY '. 16 E,3.ibd. 6." 
.. The examination muſf be ſalely andſecreft1y, and the effec thereof is, whe 
ther the be content of her own fre god will, without any yienace oz thzeat t 
levie a fine of theſe parcels, and name them unto her, every thing di Wa v2 
contained in the Writ, ſo as lhe perfenly mderffany what o doth ;and jf the 5 x.4. 44- 
Judge doubteth of her age, he may eramine her upon her oath; er” as 
ut what if the woman cannot ſpeak any laiguage that the Judge doth un- minazon 32, 
derſfand, as Cozniſh, Welſh, Dutch, o2 the like 2 then there ſhall be a Lati- 
mer, that is,an Jnterpzeter upon his oathito gnterpzet truly. . .- - 


T Er filnaſlent al fine, nie ceo liera mie.] This is s'to be 


vert 02 her heirs ſhall not be reccived to aver that ſhe was nat examumepng2 
aſentfed : fo2 this honld' be agatnlif the Reco2d of the Contt, znd tending fo 


> aye c-» > 


DE W. 2. cap.48. herect, and (& Beycrlics caſe, lib. 4.1 23,228, $c, P#iLib. 2. HE 5 
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T Er la cauſe per que tiel ſolempnitie doit eſtrefait ej 
cel fine eſt, pur ceo que fine eft ci hault barre, & deci 
graund force, & de cipuifſant nature en ſoy, que el forclos 

 nemy ſolement ceux queux ſont patties & privies a la fine, 
& lour heircs, mes toutes auters gentes de mond', queux 
ſont depleine ape, hors de priſon, & de bonememorie, & 
' deins les iv. meres le jour del fine levie, fils ne mettront 


lour clame de-lour ation pur lepais,deins lan 6 le jour.) 
Yere are four things to be obſerved. | 
r. Firſt, the cauſe that ſuch ſolemnity is uſed in the levying of a fine, 
wherein thze& things are tobe obſerved; x, fo2 that it is ſo higha bar, 2. ef ſo 
great fezce, 3, of ſopuiſſant a nature+ F - 
2+ Theend, to make an end of troubles and confroberſtes , and to effablit 
concozd, peace, and repoſe in mens poſſeſſions and inheritances ; and there 
foze a fine is called Finalis concordia, . 
3+ The means to attain to the ſame, viz, fo fo2cloſe to kinde of perſons, 
_ parties and pzivies pzeſently, and alſo the ſtrangers in the wozld, in 
uturo, 
Bralie.fe eos. 4: A twofold p2oviſion full of right and equity is made fo2 rangers ; firſt, 
&c.Brit.f.216. b fÞat they be of full age, out of pziſon, of god memozy, and within the four ſeas; 
Flera li.6. ca.53. (econdly; that they put in their claim within the yer and the nay, after the 
W.2.cap.1. fine levied, + ; ; 
ST | pre By this Act if any ffranger were within age, 02 in pziſon, o2non camps 
* This js altred  Mcncis) 02 beyonv the ſeas at the fine levied, * he is tofally and foz ever excep 
by the Stature of Fed, (6 as he after his full age, oz coming out of p2iſen, oz recovering his memy- 
4 H.7.cap. 24 Ly, 02 coming into the Realm,oz any of their heirs ned not to make any clatm: 
and hereby a woman covert was bounden, if claim were not made within the 
yEer- and day; and the reaſon was, ſo2 that ſhe had a husband that was able ty 
put in his claim $; bat if the husband were within age at the time of the fine 
levied, though the wife were of full age, the infancie of the hnsbany{who wa 
ThisA& was £9 make the claim, the wife being ſub porcſtare viri ) Thenld parviledge the ſtats 
made An.18 E.z, Of the Wife fo2 ever. ©o as by the Julfice of the ancient Com' Law, whered 
* Vide Mich. this A is a* declaration two kindofffrangers to the fine were exemptedand 
2, E.L. - banco y2gbided foz ; firſt, ſuch as by. pzeſumption of Law had not ſufficient under 
Pitch 2o8.z, Qanding, as the Infant 02 non compos mentis ; 02 had no notice,as the manin 
Rot.73. in banco P2iſon, 02 beyond ſea, of the fine levied to make claim: And ſecondly, fi2 
Heref. Johnde la ſich as. had ancient rights, who are ever favoured in Law, if they made their 


Cumbes caſe, thin the po . 
—_— | clatm within the per and day 


T Parties & privies, & lour hcires:] Jarties are thoce that are 
. parties to the oziginall. 2, 


Lib.z.vol.2z+ 4 _Privies.)] Firt, this is to be underſtod of piivies in blod, nt 
young caſe, onely of the heire by the Common Law, whichare herenamed; but heirs by 
o com.363. per the cullome, here compzehended under this wozd [ Privies] as Bozough endlith, 
Wac.rd.68.2. Gavelkinde, oz the like,which claim as'hcirs by cuftome : and is not intended 
View.161.40 Af g Nik M prevgpnn aq a wpreneso o_ no2 = Done, Lcſſo2 and Lefſe, 
2-19 E.2. b 2 alfo ts fo be underfiad cf pzivies in ſuccefſion, as 3Biſhops, 
Count.de Vouch. Abbots, and the like. LO ” ” 


114.12 E.z.ibid, es 
| | | q Mes 


326, PL.com, 
Howels caſc, 
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q Mes alixy toutes auters gentes demond'.] Jn theſe fwvzbs ; ;, c 4:5 
are included aſwell Tenant foz yers, Tenant by Statute Perchant, and Saftjnzcaſe.lig 
Staple, Copy-holders, and Cuſtomary-holders, as Tenant of Fre-hold and fol. 105. Macy 
inheritance, if they be out of poſſeTion oz ſeiſin at the time of the fine levied, Podgerscale, 
fo2 a fine levied by a ſtranger cannot barre him that is in poſſeſſion. Andal- ** £3 £3.lib.. 
beit the wo2ds of this Law are very generall, yet doe they not ab;ogate the ®ta- by” + __ 
tate of W. 2, De bonis condicionalibus , which p2ovideth foz pzeſerration of Eines,fo.77. Fer 
effates in tail- Quod fi finis ſuper hujuſmodi tenemenca impoſterurn leverur, finis mor#caſe li. 4. fo. 
ipſo jure fit nullus, nec habent hzredes hujuſmodi, aut illi ad quos ſpear reverſis, 125.1i.8.100, 72. 
&c, neceſſe apponere clameum, *WBut that bzanch de donis condicionalibus con- C97 809ghee: 
tinued in fozce, notwithſtanding this Att, as to the right of the eltate tail, un- 29.34, + oh 
till the Dtatute of Anno 7 .7. by which Ac, and by the Statute of Anno Eftoppel 380, _ 
32 H.8. an eſtate in tail is barred by fine with Pzoclamations levied, and had *?E-3-21-8H.4.9 
accozding fothoſe As. _ 23 El.g7 3 

* In ſome caſe the party himſelf ſhall not be concluded ofhis avermeit a- > dome mah :. 
gainlt the erpztTe fine ; as if two Joyntenants be in fee, and they accept a fine *4 H.7.cap. 24; 
Sur conuſansde dreit come ceo a eux, & les heires de lun, the eſfate is not chans 3: H-8.cp. 6 


ged, and they may plead the fozmer feoffment to them and their heirs; and that 6" wa E 


by Law they conld have no other fine. 

- And in ſonie caſes pzivies in blood, and inheritable alſo ſhill have an aver- 4:.3.5.4r E. 3: 
ment againff the fine notwithſtanding this Statute : and therefoze if Tenant 14.38AT33.45.3. 
in tail accept a fine Sur connſans de droit come cev, &c; vet the ilſne in tail 459: 13 48-8. . 
that is p2ivie, and heire in fail ſhall aver continuance of poſſeſſion in the father: : Wor guy eg 
foz it Kandeth well with the fine, which is { Come ceo que ad de ſon done; } and 33.89.in cad. 
ſs it is in the caſe above, if Tenant in tail had granted, and renvzed the land to Fiacs: 

the Contiſd2, the ifue in tail might have averred continuance of poſefion in 

the father, fo2 the fine was executozy, and nothing veſted itn the Conuſoz anfilt 

execution : But if Tenant in tail levie a fine Sur conuſans de droit come tevs 

the ine in tail, though he be not barred by the fine, yet he ſhall not again this _ 

fine aver continuance of poſſeſſion in the father, and that diverſity was holden 45E.3-14-r3 E-3- 
foz Law after this Statute ; neither after this Statute could the iNue in tail *Plicacion 62. 
have generally pleaded, that partes finis nihil habuerunt, but was ouſted thereof x = ="; oi 
by this Statute, albeit ſome have relyed much apon theſe wozds in this Ad, 3:+.3.15.332% 16 
Rice levatus ; now the Dtatnfes of 4 H.7,.and 32 H. 8. and the Expolition 18.Lib. ok 88, 
thereof ubi ſupra, make this out of queftion. | 89.Caſede Fines, 


T Le jour del fine levie] This is to be tnderit@d of a colnpieat doh es, wv 
fine, which giveth a double notice, one by the ſolemnity of the fine in Court, acc. ; i: 4” 74 
and another by tranſmutfation of poſſeTion in the Country ; as fo2 example, plication 62. 
one that hath a defeiſible title in land acceptsa fine thereof Sur conuſans de droie #2 Re +. Eſchear 
come ceo, &c. and granteth and rendzeth the ſame to the Conuſoz who ſueth - ay ar ERIE 
not execution within the year and day, this fine ſhall not bar him that had the p1.com.355 
ancient- right, becauſe it is no compleat fine without poſſeTion, within the Diec z Mar. «19. 
meaning of this Act, fo2 that by infendmenthe that had right cannot take nos This is alrred by 
th - the fine without tranſmutationof poſſeTion , and ſo out of the meaning 7 5teare of 
| aw. | | [.7. | 
- Note, a fine Sur conuſans de droit come ceo, &c, is ſaid fo be levied, when Ned mr, 


_ the Writ of Covenant is refurned; and the concoz2d and Kings ſilver yuly com. 432, 


entred, this maketh the land to paſſe, and fcom this ſhall the year and day be 
accounted, albeit the fine be ingroſſed afterward, 


q Siils ne mettront lour claime,&c.] #0; the preſerving of vi.con 141, 359: 
ancient Kia $.ow.caſe;} 
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* Vide infra 
Vaich. 18E.1. 
Bra&.li.$.f0.436. 
nu. 7. Flera lib.6. 
Cap. F2. 

Hil. 26 BP, 2. in 
cut int vita, 

Fi. com. 359: _ 
See x. part of the 
Inftir.(e&. 416: 

a Mich.1y E.1. in 
bante Rot, 107. 
Eftx. 

Luci filis J6< 
han:de' Northope. 
Burt rk&re it is 
aTjadged rhar if 
Tenant for life, 
the Reverſfion 
over, and an E- 
ſrager that hath 
nothing in che. 
land levie a fine, 
without deveſt- 
ing or di'placing 
of any ofthe (= 
Rates; he in the 
Reverſion ſhall 
not be botmid to 
make any clan; 
becaufe'Paryres 
fin.nihilbabuerint, 
b 4H.7.cap.24. 
See Paſch.18 E.1-. 
Rot. 1, Robert 
Bakuns caſe, a 
claim. made upon 
the foot of the 
fine: Weſtmerl. 
And in the ſime 
roll R6b.de Hiiſt- 
ings niate the 
like claimifor 5. 8. 
reht Northampr. 
£16 E.z. Cont, 
claim 16.Þ1, com, 
358. b. | 

4 Seerhe 1. part 
of the Inſtiturcs, 
ſe&. 441, 

c£4 H.7.cap.24, 
33 H.8,cap. 34. 
Lib. 1. fol. $96. 
Steliihgs calc, 
Lib.:. fol.15, 16, 
Wilemans cale, 
93 Binghams 
caſe, Lib.z. fo, 84. 
&c. Le-coſe de 
Fines, & ibid. 77)» 
&c. Fearmors 
caſe, Lib. 4 fol 
125. Beverlies 
caſe.L.5.t0.124. 
Lib 8. 100, 72. 
Li 9.87,104z105 
106,139 I49,141 
Lib.10. $0406,97- 
Lib.11.69,71,78 
F com. 360,361. 
Stowels calc. 


Modus levandi Fines. 
ancient rights at the Com' Law, there were 4.maner of claims, whereoftwo 
were by matter of Keco2d,Etwo by Ac i the Comtry; by matter of Recozd,as 
by a. Przcipe quod reddar, acco2ding to the truth of the caſe dzought within the 
per .and day by him that right had, oz fn ancient time by an entry of aclaim, 
entred' in the Recozd ofthe * fot of the fine ; but firit it mult have been made 
in open Court, { Appono clameu? meum tali htt yel-concordie, &c, ] And two by 
Acts. in the Country, as by an acuall entry into the land by him Wwhichright 
had, and whoſe entry was congeable, 62 by a continuall claim which amountey 
toan entry, but all theſe muſt be done by him that had a'p2eſent right of action, 
02'a- pzeſent right..of entry; foz no other petſon could make any ctatm.; and 
therefo2e if there were Tenant fo2 life, o2 tn fail,the Reverſion o2 Remaindes 


over. in * fee, he that had right of Reverſion- 62 Remainder erpegant upon an 


eſtate fo2 life, 82 4n tail, could make no clatm; becauſe he hadneither pzcſent 
right of action'no2 of entry ; and therefoze in-that cafe the Tenant foz life oz in 
tcl muſt make his claim, and that claim either by action oz entry upon the fat 
of the fine, oz by lawfull enfry oz continual claim, ſhould not only have p2e- 
ferved their own right, but alfo the right of them in Reterſion oz Remainder ; 
but-if ro claim were made by the particular Tenant, the right of them in thy 
Remginder o2 Reterfion were fo2 ever bound by the Common Law, | 

b This ts alfred in two reſpects by the ſaid Ad& of 4 H.7. foz thereby the 
cliim muft be by a&ion o2 entry, and therefoze a claim centred upon the fot of 
the fine at this day is not available. I's they that have a right of a Reverſion 
02 Remainder expectant upon an eſtate tail, oz foz life, ſhall have five yers aftes 
their title come unfothem, as by that Ac appeareth. | 

Z-he wb2ds of this Act be, { $ilz ne mittont tour elaime ] and, yet in ſame 
caſe the right of. one that might claim, and doth not, ſhall be pzeſerved ; * as if 
a Difſeiſo2 be Difſeiſed, and a fecond'diffeiſoz levie a fine, in this caſe if the 
firſt Difſeiſoz enter_within the yer ; this ſhill pzeſerve the wht oy of the Dil, 
ſeiſe, becauſe the firſt Difſeiſo2 by his entry avoived the whole effats given 
the fine; and yet the DiCeiſee might have entred himſelf | & fic de fanilibus " 
but it muff not have ven an empty fine that thenld have barred the right ofa 
ftranger; but a fine compteat, as hath ben ſaid, 

4 This Law continued unfil the Parliament in the four and thirfieth yer 
of E.z; and then the Dftatute of Non-claim was in that Parliament made, 
which. teok away the effec and fo2ce of this Law, and of the Common Law in 
this point: whereby great contention aroſe, and few men were fure of their 
poſſeſſions, which continued til the * Parliament, Anno 4 H.7. and then that 
miſchief was refo2med, and the ancient Common Law excellently moderated 
by the Statute of 4 H.7, Se the Statute of 32 H.8. Which Ads habe fo; the 
common quiet and repoſe of all ben with great wiſdom and judgement er- 
pounded ; and that a fine with P2ocl. and five yers palt doth bar the Kozdin 


ancient demeſne of his Writ of Deceif, and likewiſe a Writ of Erronr is alſo 


therebp barred. Fn 
- And though this Ac of 18 E.x. be repealed, yet may it ſerve in many re- 
ſpeas to erplain the Dfatutes'sf 4 H. 7.and 32 H.8. Foz the true underſtand- 
ing of the Commoen-Kaw, andsf. foemer Statutes, ts the ſare maſter Ex- 
poſito2 of the latter, TITEL 
To the fozmer Kepozts oz Erpolitions ( wherein are fozmer Authozitirs 
out-of the Lo2d Drer & Pl, com, cited) two things are necefſary ts be added ; 
the-firft, wherein the Statute of 4 H.7. is-«#tred, o2 Trengthened 'dy any 
latter Act of Parliament : ſecondly, what. other. caſe heretofoze adjadged up- 
on any bzanch of either of the ſaid. Dtatntes , awd not heretofo:e publiſhed, 
o2 any other matter, may ſerve foz the ſfrengthening of fines, being the com- 
mon aſſurance of the Realm, oz of the eſfates of the @ubjeas, concerning frees 
holds and mHecritances. cEtEY $225 5: 
As 


Modus levandi Fines: | C19 

- As t6 the firſt, where by the Dtatute of 4 H. 4. it is o2dained that after 

the ingrolſing of the fine, #c. the ſame fine be openly and ſolemnely read 

and pzoclamed in the ſame Court the ſame Terme, and in Th:& Termes 

then nert following the ſame ingrofſing, in the. ſame Court , af. foure 

ſeverall days in every Terme., .1By . the Statute of. 31 Elzab, if 

is enaced , that all fines with Pzoclamations ſhall bee pzoclamed ;, xjjz, c,p.z. 
onely foure times, that is to ſay, once in the Zerme, wherein if 
is ingrolſed, and once in every of the thzw Termes holden nerf af- 
ter the ſame ingroſſing; and that every fine p2oclamed, as ts afoze- 
ſaid, ſhall bee of as great fozce and effed in Law fo all intents 
and purpoſes, as if the ſame had bene ſixtene times p2oclaimed, accoz- 
ding to the Statutes heretofoze made : A beneficiall Law ; foz the fewer - : - 
P2oclamations the ſafer. S& the Statute of x Mar. fo2 ſtrengthening of z Mar. Patl.2.c. 7, 
fines when Pzoclamations be not made, 4c. by reaſon of adjournment of 

any Zerme. 


Jt hath ben reſolved that this Ac ertendeth where but part of P*3 Elfo.x86 
the Terme ts adjourned, fo2 if is a favourable Law, and to be taken 
by equity. 


Another Statute is made fo2 the effabliſhment of fines and recoveries 23 El cap. z. Vide 
in Anno 23 Eliz, which is evident, and whereupon we have known no ques lÞ-5-f0l.40Dor- 
ſtion made , and therefoze refer the Reader to the whole Chapter, being a pore _ 
p:ofttable and beneffcitall Law, and of the moſt part of free-holders of this & 43:44:45.for 
Realm neceſſary fo be known. amendment of 

figes, &c, 

As fo the ſecond betwene Sunie 8& Howes, Trin. 32 Eliz. in Com- Tr. 32 Elix. in 
muni Banco, the caſe Was, Thomas Cotton was Tenant in taile of <22-uni Banc- 
the moity of certaine lands , and of the other moity h& was Tenant <2 Cake 
foz life, the remainder to William Cotton his eldeſt ſonne in faile, 

William Corcon went beyond Sea fo Antwerpe, and after, the ſaid 

Thomas Cotton Anno 19 Elizab, levyed a fine of the whole with Þ20- 

clamations, and Within the yeare William Cotton died at Antwerpe, 

and never came into England; William his ſonne being within age 

entred Anno 31 Elizab, And it was adjudged, that fo2 the moity whereof 

Thomas Cotron was Tenant in faile, William the ſonne of William 

was barred by this Ac of 4 H.7, but foz the moity of William the Fa- 

ther the entry of his ſonne William was lawfull, fo2 albeit that William 

the fonne could not take advanfage of the clauſe that give benefit to 

him that is beyond Dea, and.his heires to enter, oz fake his Adion 

within five yeares after they be within this land, becauſe in this caſe Willi- 

am the Father after the fine levied never wag within the land; yet foz 

that perſons out of the Realme at the time of the fine levied , amongſt o- 

thers having a pzeſent right, ars ercepted out of the body of the aa 

(which wozketh the barre ) therefoze where he that is beyond Dea at the 

time of the fine levied, and never returnes, is within the erception ouf 

of the body of the Aa, and he and his heires may enter oz take his | 
Action at any time : but in caſe he doth returne, he and his heires See Pl.Com.fl. 
muſt enter o2 take his Aion within five yeares after his returne ; and 366-4. the opini- 
ſo it is of an infant being party to the fine, and having a pzeſent 22 of Brown and 
right , 1f he dieth during his infancy, he ozhis heires may enter o2 take his 2200051029 & 
Actoa at any time : and ſoit isof a perſon that is Non compos mentis by the Sg : 

Act 'of God, if he die whiles he is Non compos mentis; o2 a man in 

P2iſon, which is by A in Law, if he die in Pziſon; 02 a feme covert, 

which is by her own Ac, if ſhe die whiles the is covert, being no 

parties 


Modus levand; Fines. 


parfies to the fine. Fo2 all theſe are within the reaſon of the caſe ad, 
judged of him that i ont of the Kealme ( which going cut of the Kealm was 
his own Ag) and never returned. 

- ae the Statute of 21 Jacobi Regis cap. 2. (82 the gg ag of the 
cltates of the @nbjecs again the King and his Succeflozs. 
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Statutum de finibus levatis, 
Editum Anno 27 Edw. 1. 


—— — 


Uia fines in curia noſtra levar' finem litibus debent 

imponere, & imponunt, & ideo fines vocantur, ma- 
xime, cum poſt duellum & magnam aſsiſam in ſuo caſu 
ulimum locum finalem teneant imperpetuum ; jamque per 
aliquod tempus preteritum tam tempore clarzx memorix 
domini Henrici Regis avi noſtri quam noſtro partes corun- 
dem finium & earum partinm hxredes contra leges 6 con- 
ſuetudines regni noſtri antiquitus uſttatas ſuper hujuſmodi 
hnibus adnullandis & evacuandis admittabantur , propo- 
nentes quod ante finem levatum a tempore levationis ejuſ- 
dem, & poſtea petentes ſeu querentes aut corum anteceſſo- 
res de tenementis in finibus contentis, aur de aliqua parte 
corundem ſemper fuerunt ſeifiti, & fic fines hujuſmodi 
rite levat” per juratores patriz falſo ſubornatos & malitioſe 
procuratos multotiens eyacuabantur & adnullabantur minus 
juſte : Nos volentes ſuper premiſsis remedium adhibere in 
Parliamento noſtto ad Weſtm', ſtatuimus, quod dictz ex- 
ceptiones ſeu reſponſiones vel inquiſitiones patriz ſuper hu- 
juimodi exceptionibus ſeu reſponlionibus nullo modo contra 
hujuſmodi recognitiones & fines de cxtero admittantur, Er 
nos vero volumus, quod ftaturum iſtud tam locum habeat 
2d fines prius levar quam impoſterum levand*. Er vide- 
anc Juſtic', quod note & fines in curia noſtra impoſte- 
rum levand' publice & ſolempnirer legantur, & quod placira 
interim ceſſent omnino, & hoc fiat per duos dies in {eptima- 
na ſecundum diſcretionem Juſtic. 


Qui fines in curia noſtra levati finem litibus debent im- 


ponere, & imponunt, & ideo fines vocantur,maxime cum poſt 
X Xx duellum 
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Glany. l1.$, ca. 3. 


BraR. 1.5. f0.435. 
Li. 3.106, Lib.4. 
246. 


Britton f0,90,91- 


6 E.3. fol.28. 


Statutum de finibus levatu. Cap.r 


duellum & magnam aſsiſam in ſuo caſu ultimum locum 
finalem teneant imperpetuum jamque per aliquod tempug 


rxterictum. ] HPerewith doe agree all our ancient Authozs, viz, Glanyill 

Nota quod talis dicitur finalis concordia eo quod finem imponit negotio , adeo ut 
nenter litigantium ab eo de c#tero liceat decedere. I 

Bratton, Item fi per concordiam, & finem fact » quz fimiliter peremptoria eſt 
quia dicitur finalis concordla, & ideo finals, quia imponit finem litibus, ; 


Britton fol, go, & 91. Sont aſcuns choſes corporels que home ne purra my bien 
purchaſer ſans aide de noſtre Court, ficome fees, & propretes & dount per accord del 
purchaſer, & del donour, coviendra lever fine en noftre Court parmy la quel tiel man. 
ner de-purchaſc tiendrent cffcct & cſtablete, 

Sc befo:e in the Erpolition of the Statute, called Modus leyandi fines, in 
the Parliament Roll, Anno 19 E.1, Rot.r2. the Caſe of Margery late wifeqf 
Thomas Weyland, 


T Jamque peraliquod tempus przteritum, tam tempo- 
re clarx memorix domini 'Henrici Regis patris noftri 
quam noſftro partes earundem finium & carum partium 
hzredes (contra leges & conſuetudines Regni noſtri antiqui- 


tus ufitatas ) ſuper hujuſmodi finibus, &c.] whe miſchief, g 
rather the abuſe betoze this Dtatute , was in allowance of. averments by 
parties and p2lvtes fo2 «dnulling of fines levied Contra leges & conſue- 
tudines Regni noftri antiquicus uſitatas , &c, Whereby fines were many 
times unjuffly avoided ; and what ſuch averments were, and wherefoze they 
were admitted, is declared by Stoner, one of the Juffices of the Court of Com 
mon Pleas, who repozted that he heard Sjr William Bereford Knight, then 
Chief Juffice of that Court, ſay, that in ancient times parties and pzivies 
could not avoid fines, | proponentes] as this Act ſaith, Quod ante finem leyatam 
& tempore levationts ejuſdem , & poſtea petentes ſeu querentes, aut eorum ante- 
ceſſores de tenementis in finibus contentis , aut de aliqua parte earnndem fem- 
per fuer* ſeifiti, Wut afterwards (in the reign of H. 3, in the time of inſur- 
rections and civil warres by the Gzandees of this Realm) it was uſed by the 
maintenance of the Gzandees,that parties and pzivies might avotd fines by ſuch 
averments, which averments in the reign of E. x. were continued untill the 
making of this Ac ; all which was affirmed by Sir William Herle Chief 
Juffice, and further he ſaid, that the ſame appeared alſo by this ®tatuts De fini- 
bus, as in truth it doth, 


T Partes earundem finium & earum partium haxre- 


des, &C.] Soas this Act taketh away the ſaid averment, which by the 
maintenance of the Gzandees of the Realm had unjuftly crept in by parties 
and p2ivies ; fo2 the miſchiefe befoze this Statute was, as hath been ſaid, that 
when the conuſans de droit, 8&c, Was made fo him that had never any thing be- 


foze, and the conuſe granted, and rend2ed the ſame back again at the ſame in- 


ffant to the conuſoz foz life, o2 in fail with remainder over, who alwaies was 
ſeiſed, and in poſſeſſion of the land ; p2ivies ( by colour that there was no 
tranſmutation of poſſeſſion) were againſt Law permitted to avoid fines by the 
aberment afozeſatd. 

_. And albeit this Sfatute extendeth to averments taken by parties and pt 
vies, + extendeth not to averments made by ſtrangers, that are no parties nz 
p2ivies to the fine, yet by ths Common Law the hantefſe and puiſſant fozcs 

and 


Modus levand: Fines: 523 
and nafure of fines was ſuch, that a meer franger could nof have a generall | 
| averment againft a fine ; and therefoze it is repozted by Shard, one of the 27 E. 3.54 Wakes 
) Juffices of the Court of Common Pleas, that-it was reſolved by the Sages _— : neg 
of the Law, that the parties, o2 their hetrs ſhould have no aterments againſt 22 + Vodch-o6: 
fines levied tontfrary to the fine to avoid it ; and that a ſtranger ſhould have no x ;. ibid. :19. 
gencrall averment directly to avotd a fine, if it were not upon ſome fpectall Garranty 37. 
matter, fo2 he that is Tenant after the fine levied is intended Tenant un- 4? E.3.14.14H.4 
| der the ſtate of ſome of the parfies to the fine, fo whom by the Common Law 33+b. 
a generall averment ts not given moze then to the partie o2 patvie : and the 
ſpeciall matter which giveth him the averment tis, that. after that he pleads 
that the parties to the fine had nothing in the land at the timg of the fine levied, 
he doth fozmerly adde, that either he himſelf, oz ſome other whoſe eſtate he gg om 
hath, was ſeiſed at the time of the fine levied, &c. But yet that matfer is ,,,. "_— 
not traverſable, but a mean fo traverſe and avoid the fine, and therefoze the z3H.6.21.z2H.6 
Tenant that pleads that Plea doth conclude, Er de hoc ponit ſe ſuper patriam, 57-27 E:3-53- 
without a further replication ; foz Littleton Himſelf that famons Lawyer re- 3* v4 Replica- 
pozteth, that it was adjuvged in the time of Sir John June, chief Juffice of 19% 2 tre #3 , 
the Court of Common Pleas (who was conffituted chief Juſfice of that tion 53, LE 
Court, Februar. 9, Anao 14 H.6. and continued untill the 2o of Jan, Anno 17, 53. 13 E413. 
of the ſame -King, and then was made chief Juffice of the Kings Bench ) 3 H-7-9- Dier 
that when the Zenant pleads in bar againſt a fine, Qod partes finis nihil ha- ** BE 298 - 
buerunt in ten? tempore levationts finis nec aliquis eorum aliquid habuit , ſed . oy 
quidam T, B. adrunc fuit ſeifitus, &c, cujus ſtatumy, &c, Er de hoc ponit qo E.3.30.b. 
ſe ſuper parriam , & predictus. querens fimiliter. And if it be found, that the 4: E.z. fol.z4. | 
parties to the fine had nothing, #c. the fine ſhall be avoided, though the ſpectall Pier 1» Eliz.296 
matter of the ſeilin of himſelf, oz of a ffranger at the time ofthe fine levied *9* 
be not found, . And ſo 1f is in the caſeof the like Plea fo avoid a recovery, oz in pier ubi pcs. 
caſe of a counterplea of a Uoucher,e the like: all which you may read in that Ke- Pl.com. 354. 433- 
pozk,x this kind of pleading remains at the Com:Law lince the ſfatute of 4 H,-, | 


7 Excarum partium heredes.)] This is not intended of an 
heir in blod onely, but of ths heir of the land; foz Hzres dicicur ab hzredi- 13 E-3-Replic. 
tate : and therefoze if the heir apparant be ſeiſed of land, and the anceſtoz levie **- *7 £+3+ 53- 
a fine of the ſame land, and dyeth, this ſhall not bar the heir, foz he claims not 
the land, whereof the fine is levied, as heir unto him, 

Oc in the Parliament Roll of Anno 14 E. 3. a notable caſe of an averment , p,.j;am. An. 
taken by a ffranger againſt a fine, and afterwards adjudged, which caſe is a- :4 x.3.ou.31. 
bzidged by Firzherbert, x 3 E,3. tic. Voucher, 119, but moze cffecually in the Thecaſe of Sic 
Parliament Roll, John Stanton 

But ſing the learning concerning averments of parties, « pzivies, andof 277 A8ne his | 
frangers hath be&n delivered as ts afozeſaid ; it is objected, that when Joyn- ;, xz. youch. 
tenancie ts pleaded by fine in abatement of the Writ, that a ffranger foz maitn- x19. 
tenance of his Writ could not take any generall averment againſt the fine, 22 E:3.4-24 E.3- 
And this betng agredunta them, as is aboveſaid, then they pzoceded, that in robs whe 
the caſe of a fine the Demandant could have no replication thereunts, as toſay 1194s. ag 
that the other Joyncenant not named in the Writ by his Deed releaſed befoze p.z. 4z As. 
the Writ b2zought, o2 that they both infeoffed A. which reinfeoffcd the Tenant; 23 Af.z3.1 58.53. 
and this was ſaid fo be in reſpec of the height, and puiſſant fozce and nature of Mainr.de Bre. 55. 
the fine: But to this it was anſwered, that the ſame heldat the Common Law Fo av" 
in caſe of Joyntenancte by Deed, and therefoze that could not be the cauſe ,, x... ibia. x. 
thereof. Then another reaſon was ſought foz, and that was that the land was x 8.3.5.2 E.z.5. 
the free-hold of another, and therefoze it ſhould nof be put in Tenancie(that is, 24 E-3-79.4 E-z. 
in plea of Law in danger to be loft } without the party himſelf : But if ths 3*$ £3 33: 
fine 02 Deed were made by the Demandant himſelf to the Tenant andanother, *# 3 79 
then he.mught confeſſe and avoid the fine ; as to ſay, that ſince that time the 
Joyntenant infeoffed him,oz the like,becanſe the Demandant was party. But 
again it was affirmed, that that reaſon could not hold in reſpect of the — 

Err 3 re- 


by FD 


52.4 Modus levandi Fines, 
freehold, fo2 that might hold alſo where Joyntenancie is pleaded without 
r2E.2. Af, 116, fine oz Deed, but there it 1s evident that the Demandant ſhall maintain his 
TW rit, and try a third perſons free-hold, nay the Judges themſelves were ſome- 
times ſo fearfull to weaken the irength and fozce of fines, and ſometime fo 
13 E.3. Garranty bedazeled with the bzight ſolemnity of the fine, as Dir John Stoner chief Jus 
17. ſtice ofthe Court of Common Pleas did ſee, that an averment ought to be hay 
 againft a fine, both by conſcience and the Law of God ; and yet left the fine 
Ghould be avoided, he-would be adviſed. Zhis doubtfulneſſe grew , fo2 that 
the true diverſity was not obſerved between averments, where they were 
made by parties and pzivies, and where by ſtrangers, noz the true pleading 
thereof reſolved upon. EE ; 
28.3.25.b.24.6.3 Now, that truth (the mother of Juſtice)might not be ſuppzeſſed,if hath been 
78. 14 H.6,8;25. reſolved that againſf a Joyntenancte pleaded by fine, the Demandant may 
Dier x 3Eliz.290. confeſſe and avoid the fing, as to ſay, that the Joyntenant nof named releaſed 
290. befoze the Writ bzought, oz that they both infeoffed one, who reinfeoffed the 
Stat.de Conjun- Tenant, o2 the like ; fo theſe o2 the like Pleas confeſſing and avoiding the 
ou” feofiatis) fine, do tn no ſozt weaken the ſtrength oz fozceof the ſame. 
Se 3 Mijn: d&& , But againft Joyntenaucie by fine the Demandant cannot take a generall 
Bre.z-Regiſt.zz Aberment that the Tenant is ſole ſeiſed,foz that ſhould ſeem fo weaken the fozce 
x E-3.5.2 E.3-20. Of the fine : and the Statute of ConjunRim feoffatis Anno 34 E,1. ertends not 
4 E.3-30.8E.3. fo Joyntenancie by fine; but fo Joynfenancis by Deed onely, fo take the 
| Ln pry wor generall averment againſf the Ded, that the Tenant ts ſole ſeiſed : and thus 
ibi.z3.14.x8AN,6 Are all the Books ( whereof there bo many ) that ſeemed prima facic fo diſagree, 
21 AN:28,22E.3. Well reconciled. And this Statute De conjunRim feoffaris, extends not onely 
45246. 22 Aﬀſ54. fo Alliſes, but to Writs of Dower, and other reall Writs of Przcipe quod 
by A 3245-3. reddat, * but not to Writs of Gard, oz the like. 
A f Green chief Juffice, Anno 24E, 3. granted, that this At of 34E.r. was 
Pc4. made moze in damage of the people,then in amendment of the Common Law, 
* 27 AL. p.3- Y 
©. 4ovn TagE-2 : 
17.7 R.z. Maint, 
de Bre, $. 
T SH.6.2.34H6. 
IO, 


Confirmatio- 


SANNASSUNARNESSNSNNNNSSRNSSTTS 
Confirmatones Charcarum de li- 
bertatibus Angliz & Foreſtz. Anno viceſi- 
mo quinto Edward primi. _ 


CS FL 
| Br per lagracede Dieu Roy Dangleterre,Seigniotir 


Dirlande, & Duke Daquitaine, a touts ceux que ceſtes 
letters preſents oiront, ou verront, Salutem. Saches nous al 
honor de Dieu, & de faint eſgliſe , & au profit de noſtre 
 realme, avoir grant pur nous , & pur nous heires, que la 
chartre des franchiſes, & la chartre de la foreſt, les queux 
fuerent faitz per comimen de tout royalme en le temps le 
roy Henry pier, ſoicnt tenus en touts lour points, ſans nul 
blemiſmenr, & yolons que meſmes cels chartres deſous no- 
ſtre ſeal ſoient cnyoyes a nons Juſtices auxi bien de la fo- 
reſt, come as autres : & a touts les viſcontes des counties, 
& a tours nous autres miniſtres, & a touts nous cities par- 
my le realme enſemblement ove nous briefes , en les queux 
ſerra contenus que ils facent les avantdits chartres publier, 
& que ils facent dire al people, que nons les avons grants 
entouts points, & a nous Juſtices, Viſcontes, Maires, & au- 
tres miniſtres, que les loies de la terre de ſous nous ounta 
guier meſmes les chartres en touts lour points empledes de- 
vant eux en jugement, facent allower : ceftaſcavoitle grande 
chartre come ley common, & la charter de la foreſt, en a- 
| mendement de noſtre_realme. 

Foz the ſtile of the Kings, and foz the King that ſpake firft in the plurall 


'number [nous } as our King here doth, fee Magna Charta cap. 1, and the firſt 
part of the Infticures, ſect. 1, 


| © Per ſesletters patents.] aasof Parliaments are many times 
in fozm of Charters, oz Letters Patents; Vide Magna Chatta, cap. x. & liber 
8, fol, r, &c. in caſu Principils. ; ; 

The fitle of theſe Statutes is, Confirmationes Chartarum de libertatibus 
Anoliz & Foreſt ; and true it is, that hereby the ſaid Charters are erp;efly 


confirmed : 15ut they are alſo excellently interpzeted ( which is a confirma- 
tion 


Confirmationes Chartarum. . Cap. 2: 


tion in. Law) foz here is nothing enaced, but it 1s included within Mag. 
na Charta. | 


q Al honour de Dien, & de faint eſgliſe, & au profit de 


noſtre realme.”) This is o2 ſhould be the true end of all Parliaments. 
Se& Magna Charts in the file thereof, and all ſucceeding Parliaments hate 
in effect followed this pzecedent. 


\|| Per COMmMEN de tout realme.? That 1s, by fhe common aſſent” 
of the Realm by authogity of Parliament and many times per communitatem 
Angliz ; it ſignifieth alſo an Act of Parliament , foz if cannot be per commu- 
nitatem Angliz, but by Parliament, as hereafter ſhill be ſhewed. 


q Soient efivoyes a nous Juſtices, &c. & a touts nous © 


cities, &c. enſemblement ove nous briefs.} weroe Painting, 
and fill the Raign of H.4. Statutes were ingroſſed in parchment, and by the 
Kings Writ pzoclatmed by the Sheriff of every County ; this was the ancient 
Law of England, that the King commandments iſſued and were publiſhed in 
fozm of Urits(as here it was:)An ercellent courſe, and wozthy to be reſtozco, 


« Que les loyes de la terre de ſous nous ount a guier | 


meſmes les chartr cs, GCC. } Whis is a clauſe wozthy to be w2itfen in 
lefters of gold, viz. that our Juffices, Sheriffs, Patozs, and other Pinifters, 
which uader rs have the Laws of our Land fo ginde them, ſhall allow the ſaid 
Charters in all their points, which in any Plea ſhall come befoze themin 
Favgement : And here it tis fo be obſerved, that fhe Laws are the Judges 
- guides, 02 leavers, accozding to that olbrule :; Lex cſt exercitus judicum turifh- 
mus duRor, 02 Lex eſt optimus Judicis Zenagogus, and Lex eſt tutiffima caſfis, 
There is an old Legal wozd, called{ Guidagium ] which ſignifteth an office 
of gatding of fravellozs thzongh dangerous andunknown wayes ; here it aps 
peareth that the Laws of the Realm hath his office to guide the Judges in all 
cauſes [that come befoze them in their wayes of right Juſtice, who never yet 
miſguided any man, that certainly knew them, and tculy followed them. 


T Legrand chartre comeley common, & la chartre de 


that the great Charter, andthe Charter of the Fozeſt are to be holden foz the 
Common Law, that is, the Law Common fo all , and that both the Charters 
ars in amendment of the Realm ; that is, foamend great miſchiefs and incow 
bentencies which oppzeſſed the whole Realm befoze the making of them, 


————— "WW 


. 


CAP. IT 


| Bj yolons, que f1 nul judgement ſoit done deſormes 
encountre les points des chartres ayantdits per Juſtic, 
ou per autres de nous miniftres, que encountre les points 
des chartres tenontplee devant eux, ſoit defaire, & pur ni- 
ent tenus, 


What 


Cap.3,4.5. Confirmationes Chartarnm: 

UWhatſoever judgemeut is given againlf the Sfatute of Magna Chart, 02 of 
Charta de Foreſta is made votd by this Act, and may be reverſed by Writ of 
- Erroz, becanſe the judgement is given againff the Law, foz this Ac faith, Soit 


defait, & pur nient tenus, 


———_— 


CAP. IL. 
11 volons que meſmes ceftes charters deſous noſtre 


ſeale ſoient envoyes as Eſgliſes Cathedrals par my no- 
ſtre royalme, & la demoergent, & ſoient deux foits per an 
 lieus deyant le people. 


Pere it is fobe obſerved what care was taken foz the p2eſervation of theſe 
Charters, andof this Act of Parliament, foz it is god chance toobfaine, but 
great wiſdome to keep. 


W— 


P] 
— 


CAP, IV. 


E: que Archeveſques & Eyeſques denuncent les ſenten- 
ces dexcommengement countre touts iceux, que coun- 
tre les avantdits chartres vendrount en dit ou en fi ou en 
eide, ou en counlſeil, ou en nul point enfraindrant, ou 
countre vendront. Etquecels ſentences ſoientdenuncies & 
ublies deux foits per an per. les prelates avantdits. Erf1 
meſmes les prelates-en nul de eux fſoient negligentes en la 
denunciation ſuiſdit faire, per les Archeveſques de Canter- 
brie, & Deverwike, que pur temps ſerront, {icome covient, 
ſoient. repris & deftreintx a meſme cel denunciation faire en 
la forme avantdit. | 


This Ercommunication the Pzelates could not pzonounce without war- 
rant by authozity of Parliament, becauſe it concerned Tempozal cauſes. 


EY 


CAP. -F. 
EZ pur ceo que aſcuns gents de noftre realme ſoy doub- 


rent, que les eides & les miſes, queux il nous ount fait 
avant ſes heurs pur nous guerres & auter boſoignes de Jour 
graunt & lour bone voluntie,, en quel maner que fairs ſoi- 
ent, puiſſont turner en ſervage a eux & a lour heires , pour 
ceo 


Stat, de Talla» 
gio, &C: Cap. 5» 
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 Confirmationes Chartarum: Cap.s. 
ceo que ils ſerront autre foits troyes en rolle, & aux- 


- intpriſes que ount eſte fairs parmy le royalme per nous mini- 


See hercafter for 
this word, Star, 
de Tallag. non 
conced.34 E. I. 


See the Statute of 
34 E-1. ubi ſup. 


Vide Calvirs 
Caſe. Lib.7. to.7, 
$. &c. 


1 E.3-c.5. &<c.7. 
25 E. 3. Cap. 8. 
I E. 3.Cap. 5. 
4 H.4.cap.13. 
18 E.3. Cap.7. 
4 H, 4. cap.13- 


Lib. 7. cap.7, 8. 
Calyins Caſe. 
Ror.Parl. 1 H. 5. 
nu.17, 7 B.5.nu. 
9,&c. See 25 E.3, 
cap.7. Ror, Parl. 
4 H.q. nu. 48. 
20R.2,nu. 48. 

4 H. 4. cap.13- 

11H 7.c.7.19H.7- 
C.I. vid, Rot.clau- 
ſus 44 E, 3. vir 
Rich, Pembrughs 
Caſe. Vide Mag. 
Cha:r. c.20, vetb. 
exile, Confirm. 
Chart. 25 E.1. 


ſters en noſtre noſme. Nous avons grantes pur nous & pur 
nous heires, que mes tielx eides, miſes ne priſes, ne trerons a 
cuſtome pur nul choſe que ſoit fait, ou que per tolle, ouen 
autre maner poet eſtre trove. 


q Eydes & miles. Auxilia af this time was a general wo2d, not 
only including aides dne by Law, and tenure, as aide pur faire fits chivalier, pur 
file marier, &c, but aides alſo granted by the free will of the Subjecs in Parlia- 
ments, which afterwards were called Subſidies ; and here this ro2d eides is 
taken foz an aide granted by authozity of Parliament. 


q Miſes] Are p:operly taken fo2 expenſes o2 charges, but here in | 
this Act they are taken foz tas ks, tares, tallages, oz takings, 


q Purnous gUEerr es,6&c.] Zhe King hadobtained by fr& conſenf, 
and god will in Parliaments pecedent Aides, Subſidies o2 Tasks foz the 
maintenance of his Wars in fozetn parts, which howſcever thep were granted 
in full Parliament, yet (as here it appeareth) many men deubted, might turne 
in ſervage of the Subjecs of the Realm, foz that it was helden that they ought 
not to contribute to the maintenance of the Kings Warres vut of the Kealm, 
And thereupon Bohun Earle of Hereford and Eſſex, Bigh Conſtable of England, 
and Bigot Earle of Norfolk and Suffolk, and Parthal of England, foz that it 
concerned matter of Arms and Warre, exhibited a Petition to the King in 
French, in Anno 25 E.1, befoze the making of this Ac, which J have ſ&n an- 
ciently reco2ded, on the behalf of the Cemmons of England, concerning the ſaid 
matter,and thereupon the King at this parliament yielded fo this Ac that ſuch 
aides, tasks, o2 takings ſhould not be dzawn to cuſfome foz any thing that had 
been done in that behalf, 

But yef this matter was never in quiet until if was moz2e particularly cx- 
plained by divers Acts of Parliament, which we have dzawn intoone body of a 
L aw divided into ſeveral bzanches. 

r. No man ſhall be charged ts arme himſelf, oz fo finde men of arms, ozany 
Poblers oz Archers (other then thoſe that hold by ſuch ſervices, o2 devoires of 
the King, o2 of other Lo2ds) if it be not by common conſent, and grannt in 
Parliament, | 

2, No man ſhall be compelled fo goe fo the Kings Warre out of his 
Shire, but where neceſſity of ſudden comming of ſtrange encmies into the 
Realm. - . 

3. No man ſhall be charged to give any wages either tothe pzeparcrs oz con- 
beyozs of Douldiers, oz fo the Souldiers to go into Scotland, Gaſcoin, oz elſe- 
where ; but that men of Arms, Yoblers, and Archers choſenfo gotnto the 
Kings ſervice cut of England, ſhall be at the Kings wages from the day they 
depart out of the Counties where they were choſen, till they return, 

Which Acts ofParliament are but declarations cfthe ancient Lawof Englad. 
And accozding to this ancient Law, the Commons after the ſame declaratozy 
Acts of Parltament did, when this point concerning maintenance cf Wars out 
of England came in queffion, make their continual claim of their ancient free 
dom and birth-right,as in x H.5.and in 7 H.5.8c. the Commons made p:oteſta- 
tion that they were not bound to the maintenance of War in Scotland, Ireland, 
Calice,France,Normandie,o2 other fozein parts, and cauſed their pzoteſtations to 
be entred into the Parliament Roll where they yet remain; which in effect agre- 
eth with that,which upon like occaſion was made in fhis Parliament of 25E.1. 
| ut 


Ca p.6 Confirmationes Chartarum. 


15ut here may be obſerved, that when any ancient Law oz Cuſfome of Par- 
liament is b2oken, and the Crown poſſeſſed of a pzecedent,how difficult a thing 
it is to reſ6o2e the Subject again fo hits fozmer freedome and ſafety. | 
Now how of ancient time Souldters were levied, muſtred and entred bf Ke- 
co2d,#c+ (an ercellent milifary policy) which will condtice much to the finding 
of the true ſenſe of this, and other Statutes, concerning this matter, ſ& the 
third part of the Inſticutes, Cap, Felony in Souldiers that depart, ec. in the 
Expolition of the Statute of 18 H.s, cap. 19, 9x the Statutes of 1 1 H.y, cap.7. 
and 19 H, 7.cap.ls | | 


CAP. FTI. 


T axint avons graunt pur nous, & pur nous heires, 

as Archeveſques, Eveſques, Abbes, Priors, & as atitres 
gents deS. Egliſe, as Countes, Barons, & atout la Commi- 
nalty de la terre, que mes pernul beſoigne tiels manners 
des aides, miſes, ne priſes, ne prendrons forſque de com- 
mon aſſent de toutle Royalme, & pur le common profit 
de ceo: ſaves les auncient aides, & priſes dues & accu- 
ſtomes. 


The cauſe of the making of this bzanch, and of ſuch ſpecial mentioning of 
the Clergy, was, that the King did, againſt the ancient Laws and Cuffomes of 
the Realm, colle> money by Commiſſion without aſſent of Parliament, not 
only of Earls, 1Barons, and Comminalty, but of the Clergy, who in thoſe days 
claimed a paiviledge and immunity from ſecular aides and Subſidies, (by pze- 
tert sf a late conſtitution made by Pope Boniface: ) The Clergy ted ſo ſfoutly 
in defence of their pziviledge, that Sir Robert de Brabazon the Kings Chief 
Juſtice pzonounced openly in the Kings Bench, (in terrorem)that from thence- 
foth no Juſtice ſhould be done foz them at their ſuit, but Juſkice ſhould be dong 
againff them in the Kings Courts at any other mans ſit. 
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ut af this Par- yia.Srarde 348.4 


liament this bzanch gave ſatisfaction toall, foz hereby it is enacted that every De Tallagio nog 
atde and task andother taking muſt have two ſpecial pzoperties, the one in the concedendo, 


Creation, viz. that it be given by the common conſent of the whole Realm in 
Parliament ; the other in the Trecutton, viz. that it be given and implotev foz 


the common benefit of the whole Realm, and not foz pzivate oz other reſpeds ; 


which wozds, { Er pur le common profit de ceo ] in the impzeſfion of Tottell are 
lnjurtoufly omitted. 


T Saves les auncient aides & priſes dues & accuftomes.} 


The ancient aids are here intended, Aide pur file marier, pur faire fits chiyaller, 
and reliefes by reaſon of fenures, and the ancient takings oz ſeiſures are here 
intended, ſuch as were due to the Crown, Jure przrogative, as waifes, ftrayes, 
the gods of Felons, and Put-laws, Deodans, and the like, [ratione tenurz] as 


Veriots, and ſuchother as did lic in ſeiſure oz taking by reaſon of any: *nre oz © 


cuſtome- 


Yyy 


See before the Sta» 


Rot. Pat. 3E.1.m, 
&g. Mich.26E.1. 
inr* retorn' brey, 


Angliz, &c. vid. 


Confirmationes Chartarum. Cap.7- 


CA P. V TT. 
Þ7 pur cco que touts le pluis de la comminaltie du 


Realme ſeiſent durement greve de la maletot des leyns, 
ceſtaſcavoir, de cheſcun ſacke de leyn quarant ſoulz, & 
nous ont pries, que nous les voudrons relefſer: Nous a 
lour pricr les avons pleinment relefles. Et nous ayons 
graunt pur nous & pur nous heires, que mes celes ne 
prendrons fans lour common aſſent, & Jour bon yo- 
lunte. Sauve a nous & a nous heires la cuſtome des leyns, 
pealx, 8 quires avant grauntes per Ia comminaltie ayant- 
dit. Entel[moignancies des queux choſes nons avons fait 
faire ceſtes nous letters overts. Telmoigne Edwarde no- 
ſtre fits a Londres le x. jour Doctobre, lan de noftre 
relgne. XXV. 


C Et = ceo que tout le pluis de la comminaltie du 
Realme ſciſent durement greve de la maletot des leynes, s, 


decheſcun fackedeleyn 4o.s. &c.] The grievance was, that the 
King had lafely, without common aſſent of Parliament, ſet a charge of fozty 
ſhillings upon every ſack of woll, here called by the name of malctor, that is, 
the ill toll oz charge, foz the wozd [ Impoſition ] was not yet heard of in any 
Recozd, 

Dee moze of this matter in the Erpolition upon the thirtieth Chapfer of 
Magna Charta, Ch 
This is an exccllent pzecedent, that when grievances are found out, and 
p2oved, that they be put downe and: overthzowne by Authozity of Par- 


litament. 


T Er nous ayons graunt pur nous & pur nous heires, 
que mes celes ne prendrons ſans lour common aſſent & 


lour bone volunt.] This is wozthy of obſervation, whereof you may 
read in the Crpolitton'of the 3o Chapter of Magna Charra, 


T Avantgraunts per le comminaltie avantdit.] wy the Com 

minalty afozeſaid, that is, by Act-of Parliament, foz the Comminalty of Eng- 
land cannot grant but by Parliament. 
And ſome ſay that the Comminalty are here named foz thze& reſpects : x. Fo; 
that they are the greater part. 2, Foz all aides and Subſidies begun with them, 
3+ Foz that the farre greater benefit to. the King comes from them. Foz in 
Sublldies the Comminalty filleth the Kings coffers ; but ſome have ſaid that 
* commune and Comminalty do ſignifie as much as the people, that is, all the 
Subjecs of the Realm, and ſoit was faken in divers Parliaments in this 
Kings reigi, andin this alſo, ſo as commune ſhould ſignifte the people, and 
Commons a part of them. 


T Les cuſtomes de leynes.]Tye Cuttomes here intended to be gran- 
ted 
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ted by Parliament, were 6.8. 8. d. fo2 the tranſpoztation of a ſack of Wool, 

and 6-6. $.d- fo2 every 300..Pelts tranſpozted, and 1348, 4+ d- foz the tranſ- 
poztation of a lalt of Leather. ; 


” Theſe cuſtomes were grantedto King Edw, 1, as if appeareth in Rot.parent. Ror. Par. 3 E.r. 


3E.1, Cum Przlati , Magnates, & tota communitas reoni noſtri nobis conceſs? m.'1, & 9. Rot, 
E Finium 3 E.r. 


quandam noyam conſuctudinem de lanis, pellibus, & corlis tam in Anglia, quam 
1 Hibernia, & Wallia, reqnum noftrum exeuntibus imperpetuum nobis & hzredi- 4h, . x; 
bus noſtris percipiend* in forma ſubſcripta » viz, de quoliber ſacco lanz dimidiam in Scacc, inter 
marcam , de ſingulis greſcenns pellibus Janutis que faciuntunum ſaccum dimi- retorn. breyium 


diam marcam » 8 de qualibert laſta coriorium anam marcam, Ulorum ſcilicet cori- ©x rem. Theſaur. 
See in the Expos 


orium , pellium , & lanarum , quz portus Angliz Hiberniz, & Walliz regnum £51 onthe 
noſtrum exibunt, &c, | Statute of Ma _ 
© gna Charta.ca-30- 


— cd ——_—_— ———— 


Statutum 


For this word 
Tallage; Vide 

15 E.3.Avoury 
106, F. N.B, I4s, 
16.38 H.6.10. 
32E.,3. Meſtr.1 6. 
3 E.z3.Quo War. 
Bre. 2, 


$600000406300322202663235 226.626 


Stat. de Tallagio non concedendo, 
Edit, «Anno 34 Edw. 1. 


CRP. £4 


Ullum tallagium vel auxilium per nos, vel haredes 
L Nnoftros in regno noſtro ponatur, ſeu levetur fine yo- 
luntate, & afſenſu Archiepiſcoporum, Epiſcoporum, Comi. 
tum, Baronum, Militum,Burgenſ1um, & aliorum liberorum 
com'de regno noftro. 


Albeit that this Act is not next in courſe oftime, yet being nert in matter, 
we have thought god to handle this Ac befoze others. : 

There were two cauſes of the making of this Act ; the firff was, thaf where 
King E. x. having conceived jull diſpleaſure againf the French King, foz the 
injury done unto him, in with-holding Aquitaine, and other His Inheritance in 
France ; and where the French King had grievouſly,and with krong hand vered 
and over-layed Guy Earl of Flanders , and had won much of his lands from 
him : King Edw. the firſt intending to aiv and aſſift the ſaid Earl, andfo 
reſcue him out of the hands of the'French King, who was ready fo detour him 
and his, Earldom, did require ſpectally of Humfrey le Bohun Carl of Hereford 
and Eſſex and Conſtable of England, and of Roger Bigot Earl of Norffolk and 
Suffolk ÞPartſhall of England and of all the Earls, Barons, Knights, and 
Eſquires, and of all Free-holders of 20. l, land within his Kingdom, whether 
they held of the King in capite , o2 of other whatſoever, to contribute to his 
wars in Flanders in reſcue of the ſaid Earl , oz finde able men to go with him 
on that journey : which the Conſtable and Parlhall, and many of the No- 
bility, and ofthe Knights and Eſquires, and ſpectally John Ferrers faking part 
with them, and all the Fr&-holders aboveſatd vehemently denycd, unleſe it 
were ſo ozdained and determined by common conſent of Parliament, as had 
been befoze enacted in the Parliament of Anno 25 E. 1. by the Ac of Confirma- 
tiones Chartarnm, as befoze it appeareth, 

Zhe ſecond cauſe was, that the King the yer befo2e had taken a Tallage of 
all Cities, Bozoughs and Towns, without aſſent of Parliament ; whercupon 
grew greaf murmuring and diſcontentment among the Commons. Foz pa- 
cifying of which diſcozd between the King and his Nobles, and fo2 the quiet- 
ing of the Commons, and foz a perpetuall and a conſkant Law foz2 ever after 
both in this and other like caſes, this Act was made in the four and fhirtteth 
yer of his Ratgn. 


vil Nullum Tallagium.) Tallagium, 62 Tailagium cometh of the 
French wozd Taller, fo ſhare oz cut out a part,+ metaphozically is taken when 
the King o2 any other hath a ſhare o2 part of the value of a mans gods oz chat- 
tels, o2 a ſhare oz part of the annuall revenue of his lands, oz puts any 
charge 02 burthen upon another ; ſo as Tallagium is a generall wozd, and doth 

: include 


- 
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include all Subſidies, Tares, Tenths; Fiftcens,Jmpoſitions, o2 other bur- Clauſ rg H.z. m, 
thens 02 charge put o2ſet upon any man,and ſo is expoundedin our Boks; here JH m.13. 
if ts reſtrained to Tallages, ſet oz levyed by the King oz his heirs, CN _—__ 


* Robertie de Haye impl' Richardum le Waleyes cum al' pro captione avert- _ RES ”_ 


orum in duobus locts, apud. Lindefield vocat' Northflet & Southyſe, Ip Rot. Almi.12E.3 


diount quod willielmus filius Walteri le Haye tenet de eo m— ten 4- _ "og 


pud Lindefand per ſervitium xi.s. & per Tallaginm ei faciend' ad V0- ha 
luntatem ipſins Richardi, & quia ipſum Willielmum talliavit, Anno Re- de Militibus, | 

is nons, una vice ad ii,s. & aliavice Anno decimo, ad xviti, d. quod a egg 
Tallagium et aretro fuit pro pradidtis ts. per annum, ipſum Willielmum \,x.6.2.388.6 
diftrinxit ſuper feodum ſuum pro prad arreragits: Robertus dic' quod prad oe” anpotgny 
Willielmus teunit de eo predii# ten” per certum ſervitium , & nonÞtr 6 mc. 
Tallaginm ad voluntatem ſuam, & dic quod at illo ſervitio nihil et are- Waſte Tallage 


UE : ay | . FFF de Villens, &c. 
tro fuit, &c. Richards dicit quod advocat pradittam diſtrictionem \ ent 


ſuper prediff willielmum, & non ſuper ipſum Robertum ; Et petit In- Pali. Ver, Manus 
dicium ſi idem Robertus, qui non eſt tenens ſuns, nec d;ſtrictio ſuper ip- Ro : 
ſum advocatur, poſit ſervitiam ſuums dedicere : Ideo conſiderat” eſt quod ; un bs 


predictus Richardus inde ſine die, Et predicius Robertus nihil cap” per Suffex, 
breve ſuum, ſed ſit in miſericordia pro falſo clam” ſuo ; Et pradittus Ri- 
thardus habeat returnum averiorum, &c; 


T Auxilium.)] And this wozd was uſed in the Stafute of 2; E.r. 
whercof ſomewhat hath been ſaid in the Erpoſition thereof. 

Pou may read further in that ancient Recozd intituled de modo renendi 
Parliamentum rempore Regis Edw, filii Echeldredi ; debent auxilia peri in pleno 
Parliamento, ©o, as hath been ſaid befoze in the Crpoſition upon the 35. Chap- 
ter of Magna Chartay and of 25 E.r. Theſe Ads are but declarations of the an- 
cient Common Laws of this Realm. 


4 Nullum tallagium, vel *auxilium per nos,vel hzredes * Vide fol 4r: 
noſtros in regno noſtro ponarur, ſeu leverur fine voluntate, walls. *” 
&aſſenſu Archiepiſcoporum, Epiſcoporum, Comitum, Ba- 
ronum, Militum, Burgenſium, & aliorum liberorum com 


de regno noſtro.] Theſe wozws are plain without any ſcruple, abſolute Foreſcue;ca.g, 
without any ſaving. Abſoluta ſententia expoſirore non indiget. 9" 4h 
And this is as much as to ſay, that no Subſidy, Task, Tenth, Fiftexth, ** 335 
Impoſition, 02 other aid 02 charge whatſoever, ſhall by the King 92 hts heirs be 
put o2 levied without the Common Councell of the Realm, that ts, by the will 
and aſſent of the Archbiſhops, Biſhops, Earls, Barons, Knights, Burgelſes, 
and others of the Counties, that is toſay, by grant and Common aſſent in 
Parliament. h | — 
Within this Ac are all new DPffices erected with new fees, 02 old Dffices 
with new fees, fo2 that ts a Tallage put upon the Subjed, which cannot be ” 
done without common allenf by Act of Parliament. And thts doth notably ap- Rot. Parliam. 
pear by a Pefition in Parliament in Anno x3 H,4. where the Commons 23 H.4.nu. 43: 
complain, that an Office was erected fo2 meaſurage of Clothes and Canvas, 
with a new fe fo2 the ſame by colour of the Kings Letters Patents, afid pzay 
that theſe Letters Patents might be revoked, fo2 that the King could erect 
no Dffices with new fees to be taken of the people, who may not ſo be charged 
lit by Parliament. : | EE OT 
The Royall anſwer of the King in Parliament was, that the Statfates 
therefoze p2ovided ſhall be obſerved, which @tatutes were the ſaid Ac of 25 E.r. 
and 


i 
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13 Hi4.fol16,r9, 


Rot. Parl.22F.3. 
nu.z3. Rot, Parl, 
25 E.3 


De T all agio non concedendo. Cap.2,3,4. 
and this of 34E.x, &c, and accozdingly Judgement was alſo given in the 
Kings Wench, ſo as this point was both reſolved in Parliament, and adjudged 
by Law aceo2ding fo theſe Þtatutes ; andhereby it appeareth that theſe were 
Acts of Parliament. 

King Edw. 3, had granted fo Robert Poley a new office of meaſuring of 
Wvzteads, with a new fe ; and it was at the Pefition ofthe Commons re- 
ſolved in Parliamont to be void, and afterward revoked as void by authozity 
of Parliament ; andthe like Law ts in all like cales, 

Note that the wozds of this bzanch are generall, Nullum Tallagium, &c, po. 
natur, ſeu leyetur fine voluntate, &c. and ſaith, Per nos, & hzred* noſtros but not 
Pro nobis, aut ad opus noſtrum, But generally ſo as all Tallages, burthens, oz 
charges put upon the Subject by the King, etthcr to c2 foz the King, oz tooz 
foz any Dubjec by the Kings Letters Patents, o2 other commandement oz 0z- 
der, is pzohibited by this Art, unleſfſe if be by common conſent of Parliament, 
And note that the wo2ds are in the disjunctive, [ Ponacur ſcu leverur ] fo as if 
it be ſet by the King, although it be not levied by him, but by a Subjeq, as it 
was in the caſes aboveſaid, if is within the purview of this Statute. 


*—-m—— 


CA Þ. IT. 


- JUllus miniſter noſter, vel hxredum noſtrorum capiat 
blada, correa, aut aliqua alia bona cujuſcunque, fine 
yolantate & afſenſu illius, cujus fuerint bona, 


Df this bzanch we ſhall have jul occaſſon fo ſpeak when we come fothe 
Statuteof 28 E. 1, cap. 2. andtherefoze do purpoſely omit to ſpeak of it here, 


S& foz Malctot 25 E.3-cap. 6. & Magna Chart, cap, 30. and albeit it was 
ouſted befoze, yet Nunquam nimis dicitur, quod nunquam ſatis dicitur ; by this 


Act it is both pzohibited by the generall purview, and alſo by this particu 
lar bzanch, 


baHAP. JEL 


Ihil capiatur de cxtero nomine, vel occaſione male- 
cot de ſacco lanz. 


_—_——— rn ne—_— 


CAP. I). 


Olumus & concedimus pro nobis & hzredibus no- 
ſtris, quod omnes clerici & laici de regno noftro ha- 
beant omnes leges, libertates, 8 liberas conſuerudines ſuas ita 
libere & integre, ſicut cas aliquo tempore melius & plenius 


habere conſueyerunt. Et f1 contra illas quocunque articulo 
| in 


Cap.s, De T allagio non concedends. 

in przſenti Charta contento ftatuta 'fuerinr. edita per nos & 
anteceſſores noſtros, vel conſuetudines introduce: volumus 
& concedimus , quod hujuſmodi conſuetudines 8 ftatuta 
vacua & nulla int in perpetuum, 


This containeth a reſtitution general. to the Subjeds of all their Laws, 
Liberties, and free Cuſfomes, as frely and wholly, as at any time befoze in 
the better and fuller manner they uſedto have the ſame, and this doth not only 
extend to Magna Charta and Charta de Foreſta, buf fo all other Laws, Liberties, 
02 Freedomes, and Free-cuffomes whatſoever; 

15ut what if any Act of Parliament have been-made contfary to any Article 
in this Act contained ; this latter clauſe, viz, Et fi contra 1llas, &c, containeth 
arepeal of all Statutes made by King E. 1. o2 any of his anceſtozs againf any 
Article in this Ac contained, that is to ſay, concerning the firſt Chapter , 
Nullum tallagium » &c. 02 the ſecond, Nullus miniſter noſter ; oz the third, 
Nihil capiatur; 02 this fourth, which is moſt generall, Volumus & con- 
cedimus, &C, | wt — 

Yereby it may be obſerved how pzudenf antiquity could confain much mat- 

ter in few Woo2ds. | 


CHD. LF. 
Emiſimus etiam Humfredo le Bohun,Comiti Hereford' 
k.. & Eſſex, Conftabular' Angliz, & Roger” Bigot. Comiti 
Norff. & Suff. Marceſcallo Angliz, & aliis Comitibus, Baro- 
nibus, Militibus, Armigeris, & TI. de Ferreres, ac omnibus aliis 
deeorum ſocietate, confederatione; & concordia exiſtentibus: 
necnon & omnibus viginti hbratas terrz tenentibus in regno 
noſtro, ſive de nobis reneantin capite, ſfivedealio quocunque 
ad transfrerand* nobiſcum in Fland' certo die yocatis, ranco- 
zen & malam voluntatem erga nos habitam, ac eriam tranſ- 
oreſciones 11 quas nobis fecerint, uſque ad preſentis Chartz 
confeftionem. Erad majorem hujuſmodi rei ſecuritatemyo- 
lumus & concedimus, quod omnes Archiepiſcopi, & Epiſco- 
pi in perpetuum habeant-in ſuis Cathedralibns.Ecclefiis, ha- 
bitanti prezſenti Charta le&ta excommunicare; & publice in 
ſingulis parochialibus Eccleſtis ſuarum Dioc' excommunica- 
tosdenunciare bis in anno omnes illos, qui contra tenorem 
preſentis Chartz vim & effectum quoquo modo vel articulo 
(cienter fecerint, aut fieri procuraverint. In cujus rei teſtimo- 
nium przſenti Chartz figillum noſtrum eſt appenſum una 
cum f1gillis Archiepiſcoporum, Epiſcoporum, &c. qui ſponte 
juraverunt, quod tenorem preſentis Chartz, quantum in eis 
eſt, in omnibus cauſis & fingulis articulis ſervabunt, & ad 
obſeryationem fidele auxilium preſtabunr, &c. 


3f 


335 


42E.3-ca.i, fimile 


. 
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5 B.z. fol, 14. 


25 E. 1.Confim, 
Chartar, C8.4. 


Rot. Parl. 5 H.4. 
nu 60. fimile. 
28 E.1. breve 


procerum, & Co- 
mitat, 70. cap. ft 


gillat. Wall. 
pag. 48. 


- 


De T allagio non concedends, Caps: 
If you compare our Engliſh Viffozies with this Act of Parliament, the 
old ſaying thall be verified, that Recozds of Parliament are the trueſf 
iſo2tes. | | | 
hog the King had conceived a dep diſpleaſure againlf the Conſtable, 
Þarſhal, and others of the Nobility, Gentry, and Commons of the Realm; 
fo2 denying of that which he ſo much deſired, yet fo2 that they ftcdin defence 
of their Laws, Liberties, and fre Cuſfomes, the King, who (as ®ir William 
Herle Chiefe Juſtice of the Common Pleas, who lived in his time, and ſerved 
him, ſaid) was the wiſeff King that ever was, did not only reſtoze the ſame to. 
them as is afozeſaid, but granted a ſpecial pardon fo thoſe of whom he had con- 
ceived fo great diſpleaſure ; ſach a one as you ſhall not read of the like, fo; 


bereby he pardoned thze things : 


T 1. Rancorem.] Rancoz is taken here mefaphozically fo2 a feftring 
of indignation oz diſpleaſure in the minde of the King, which the King relea 
ſeth and diſchargeth them of the ſame,x incidently reffozeth themto his fatour, 


T2. Malam voluntatem. ] gi will oz unkindneſſe : of this fo 
much map be ſatd as hath ben ſaidof rancoz. | 


T-3. Etetiam tranſgreſsiones, {1quas fecerint. ]} Here theſe 
wozds | Siquas fecerint]are added, left by acceptance of a pardon of frangreſſions 
they ſhould impliedly confeſſe that they had tranſgrefſed : ſo carefull were the 
Lo2ds and Commons in fozmer times to pzeſerve the ancient Laws, Liberties, 
and free Cuſtomes of their Country. 


T7 Et quod omnes Archiepiſcopi, 8c.) Pere power is given 
fo Archbiſhops and Biſhops twice in the year, upon the reading of this Act, to 
excommunicate all the violaters thereof, ec. ; 

E In cyjus rei teſtimonium przxſenti Chart figillum no- 
ſtrum eſt appenſum , una cum figillis Archiepiſcoporum, 
Epiſcoporum, Comitum, Baronum, &c.] Not the ſolemnityd 


this Act, in that all the Archbiſhops, Biſhops, Earls, Barons, Ec. did put 


their ſeal thereunto : A rare example which was done fo2 the obliging of them 
the moze firmly to the obſervation of this Ac, which concerned the Laws, Li- 
berties and fre Cuſtomes of their Country. 


T Quiſponte jurayerunt,quod tenorem preſentis Chartz, 


quantum ineis eft, in omnibus cauſis & ſingulis articalis ſer- 


vabunt, & ad obſervand* fidele auxilium preftabunt, &c. 
And foz their greater obligation foz the due obſervation of this Ad, they twk a 
voluntary cozpozal oath. 

Dere nefe, that either houſes of Parliaments being Courts may fake vv 
luntary oathes, as hers it appeareth. 


| Articuli 


SISHIE SS STSSNSNSNSSSTEREESSOS 
 Arriculi ſuper Chartas. 
Edit. Anno 28 Edw. 1. 


Ur ceo que les points dela graund Chartre, des fraun- 
Pais & de la foreſt, les queux le Roy Henry pier noſtre 
ſcigniour le Roy qui ore eſt, granta a ſon people pour le 
preuede ſon roialme, neontpas eſtetenus, ne gardes avant 
ces heures, pour ceo que avant ces heures peine ne fuit eſta- 
blie vers les treſpaſſants coumtre les points des chartres avant- 
dits : Noftre ſeigniour le Roy les adde novel graunt, reno- 
yele & confirme. Etalarequeſtes des Prelates, Counts, 8& 
Barons a ſon Parliament a Weſtm'*, en quareſme lan de ſon 
reigne xxviij. ad certains points affirme, & peine ordeigne, & 
eſtablie, encounter touts yceux, que encountre les points des 
avantdirs Chartres, ou nul point de eux, en nul manner yien- 


dront, ou miſprendrent, en la forme que lenſuit. | 


Dne cauſe of the making of this A was, that albeit the King had confir- 
med the ſaid Charters at his Parliament holden in 25 E. r.and ffyled the Ac by 
the name of Confirmationes Chartarum de libertatibus Angliz & Foreftz, yet be- 
cauſe there was a ſaving in that Act, [ Saves les ancient aides & priſes dites & 
accuſtomes] although they were fo be underifod of aides by reaſon of tenure, xc. 
as in the Expoſition thereof it appeareth, yet if was a colour fo2 the Kings Þf- 
ficers and Winifters to make an evaſion when the Parliament was: And 
thereupon the Lo2ds of Parliament did impoztune the King fo confirm the ſaid 
Charters, which the King p2omiſed to doe : but when it came to be ſet down in 
fozmofan Act, the King would have added a ſaving of the right of his Crown, 
which the Lozds did mainly inveigh againſt, and pzefſed the King with his p20- 
miſe fo confirm them as abſolutely as his Noble Father King H. 3. had granted 
them ; which in the end he yielded unto, as by this Act it appeareth. | 

And another cauſe of the making of this A, as by the Pzeamble is ſugge- 
ſfed, was, that there was no certain puniſhment in many points efſfabliſhed 
by the ſaid Charters againfl the violaters of the ſame, which alſo by this Ac. 
are remedied, | 


T Grantaſon people.) This Wozd populus here doth include all 
the Kings Subjects, both the P2elates, and other of the Clergy , and the 
Nobles aud Commons of this Realme , foz2 all be the Kings people [ ſon 
people, ] | 


q P eine ne fuit eſtablie.”) Some readit [ peine ne fuit execiite ] that 
ls frue in effect, but the oziginal is peine ne uit eſtablie , that is, no paine was 


{et down in cerfain. 
Z 33 CA 
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_ Videli.10. f0.74. 
Le Caſe de Mat- 


eArticull ſuper Chartas. Cap. 1. 


T A le requeſt les Prelatres, Countes, & Barons. ] 
Theſe Articles were pzeferred by the K.9zds of Parliament, becauſe they had 
a pzomiſe of the King to paſs the ſaid Articles ; There were at this Parlta- | 
ment 93. Earles and Barons of the Realm, beſides the L o2ds of the Clergy, 
which then were many. '- 

Lhe title 1s here Articuli ſuper Charras , ſometime they Myledit by the 
name of Novi Articuli ſuper Chartas, ſometimes, Explanations ſur les Chartres; 
and juſtly they are called Arziculi ſuper Chartas, meantng. Magna Charta, and 
Charta de Forefta, foz that they contain the ſubſfance of all that is contained in 


theſe Articles. 


UCFT: £ 
amr que decy en avant la grand Chartre des 


Franchiſes Denglererre,. grante a tour la commune Den- 
oleterre, & la Chartre de la Foreſt in meſme le maner 
orante, ſojent tenus, gardes, & maintenus en cheſcun article, 
& cheſcun point, auxy pleinment come le Roy les ad graunte, 
renovele, & per ſa Chartre confirme. Er que celles Char- 
tres ſoient bailles a cheſcun Viſcont'Dengleterre deſoubes le 
ſcale le Roy, a lier quatre foits per an devant le people en 
pleine Countie : ceflaſeavoir, au prochein Countie apres la 
ſaint Michael, au prochein Countie apres le Noel, au 
prochein Countie apres la Paſche, & au prochein Countic 
apres la ſaint Johan” Baptiſt. Et a ceux deux Chartres cn 
cheſcun point, & en cheſcun article dicele, firmement tener, 
& garder, ou remedie ne fuit avant per la common Ley, 
ſoient elleus eh cheſcun Countie per la commune de 
meſme-la Countie trois prodes homes chiyalers, ou auters 
loialx, ſages, & aviſes, que ſoient jures & aſsignes per les 
Letters le Roy overtes de ſon graund ſeale, de Oier & Ter- 
miner, ſans auter briefe que lour common graunt, les pleints 
que ſe ferront de touts yceux, que contreviendront ou mef- 
prendront en nul des dits points des avantdits Chartres en 
* Counties ou ils ſont aſsignes, auxibien dedcins franchiſes, 
come dehors, & auxibien des Miniſters le Roy hors de Jour 
places, come des auters, & les pleints oier de jour en jour ſans 
delay: & les terminent ſans allower les delayes, que ſont 
altowes per la Common Ley, & que meſme ceux chiva- 


lers eyent poyer de punter tonts ceux que ſerront attaints 
o | | - 


 Cap.1:  eAniicult fuper Chartas. 


de treſpas fait, encountre nul point des chartres avantdits, 


ou remedy ne fuir avant per la common ley, auxy come 
avant, eſt dir, per impriſonment, ou per ranſome; ou'per 
amerciament ſolonque ceo que le treſpas le demaund. ' - Ex 
pur ceo nentende pas le Roy , ne nul des ſoyens que a ceſt 
ordeignement fuerent , queles chivalers ayantdits, reignenr 
nul plec per le power que done lour foit, 'er1 cas ou avant 
ces heures fuir remedie purview ſolonque la common ley 
per briefe: Ne que prejudice ſoit fait a Ia common ley, ne 
a les chartres avantdirs, en nul de Jour points. Er voit le 
Roy, que 11 touts trois ne ſoient preſentes, oune perronta 
touts les foits attendre, a faire lour office enla forme avanc- 
dit, que. deax des trois le facent.' Er ordeigne eſt, queles 
viſcounts & les bailifes le Roy, ſoientartendants a les com- 
mandements des avantdits Juſtices, en quanr que appent a 
ſour office. Er ouſtre ces choſes grants ſur les points des 
chartres avantdits, le Roy de ſa graceeſpeciall, en allevicance 
des grievances, que ſon people ad cu per les guerres queont 
eſte, & en amendement de lour  eſtare, & pur rantqueils 
foicnt plus preſtes a ſon ſervice,& plus voluntiers aidants, 

quant il en avera a faire, ad grant aſcuns articles, les 

queux il entend* que tiendront auxibien Jieu a ſon people, 

& auxy grand profit ferront , ou plus que les -points a- 


vant grantes. 


# 


T Ale commune D angleterre.” Yere Commune ts taken foz 
people, ſo as {Four le commune] 1s taken here foz all the people ; and this is 
p2oved by the ſenſe of the wozds, foz Magna Charca was not granted fo the 
Commons of the realm, but generally to atl the Sabjecs of the realm, viz, 
fo thoſe of the Clergie, and to thoſe of the Nobility , and to the Com- 
mons alſo : [Arid that [ Commune } in thts place ſignifieth people, it is p2o- 
bed by the Pzeamble, fo2 there the great Charter, and the Charter ofthe Fo- 
reſt, are rehearſed to be granted by King H. 3. to his people ; and here they are 
ſaid to be granted [ A le commune : J and ſe befoze 25 E.x. Confirmat, Chart, 
cap, 1, & 6. foz this wo2d Commune and comminaltie : fo as | A le commune] 
here ſignifieth not to the Commons of the realm, but to the people of the whole 

realm ; and herewith agreth our Boks, that foz a common Nuſance, which 
concerns Le commune, ou le comminalrie, le ſuite ſerr* done au Roy, Where [com+ 
mune ] and{ comminaltie] include all the Kings Subjecs. oy”; 


T Auxi mm come le Roy, les ad.grante, renovele, 


& pur ſon chartre confirme.} Here it is to be underſtd, that this 
Ring Edw. x. the 28 day of March, in this 28 y&r of his raign had abſslutely 
confirmed, ſo as now by fozce of this Ac of Parliament in An, 34E, t, it hath 

Z33 3 onely 
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"Articuli ſuper Chartas. Cap.n. 
6nely the fozce bra Charter, but” this tis effablithed by this Act of Pars 

74-2 19 bes _ ——— mg nary my 
<= rho the publiſhing of theſe Charters, POR "Wo 
-- De the Statnte tk: Confirmat. Chart. cap, 13,4. 


4+ aA 


That is, where no, Aion wvas {xiven bythe Kings Wrif tv be purſned at the 
q Apres le Saint Michael, &c. Soient eſleus encheſcun 


lights, Magna Charta, and Charta dr Forcſla, a new.Court and ae Juffices 


were appotated, with limitation that they ſhould meddle onely with thoſe 
points againff thoſeCharters, v2 the which befoze this Aa there was ng 
remedyby the Commen Law. , ; ; n ; 

Vere by the wap it is to be.obſerved, that thz& new things which have fair 
p2efences are molt commonly hurtful! to the Commm wealth, viz, x. New 
Comts-(as here: was vne, ) fo2 rommonty they tend fo the grievons vterationf 
and oppzelſion of the Subject, and nof to that glozious end that at the firſt was 
pzetended ; foz erect new Conrts , and conffitute great men tobe Judges, and 
make- what limitations pon will, they will never want anthozity and jeris 
diction. 2+ New -Dffices either in Courts of Julbice,-02out of them, which 
cannot be done as here it was , birt by Parliament ; but they ander pze- 
tence of the common good are exerciſed to the intolleratle greivance of the 
Subject, 3. New Cozpozatigns trading info fozein parts, and at home, which 
under the fair pzetence of ozder and government, in concluſſon tend tothe hin 
derance of Trade and Traffique, and in the end pzoduce Bonopolies, \But 
now fo the Text. 


| Ec auxibien des miniſters le Roy hors delour places, 
come des auters : & les pleintes Oier de jouren jour fans 
delaie : & les terminent fans allower lesdelaics, que ſont 


allowes per lacommenley.] Here was tbe fir gronnd v2 the 
railmg of the Juſtices of Trebalton, 02 Traitbaſton, fecalled (in refpect of their 
.p2ecipitate pzocxeding from day to dap, without ſuch convenient leifure and 
time as Connnm Law allowed ) fo2 that their pzocedings were as\ſpe@dy and 
ready as one might 2aw a llaife, 

Thetr anthozity was increaſed:in Anno 3 3E.x, and if pou defire fo read their 
Commiſſion, poti:may read the ſame 1n Roc. Par. Anno 33 E.z. | 

They in the endZad ſachauthozity as Juffices in Ey2e ; but albeit they ha 
their authozity by Act of Parliament; yet if they erred in Judgement, a Writ 
5 Ever. did wc to. the generall rule ofthe Common Law toreverſe their 

an in the Kings Bench ; which beingunce reſolved.and known, aw 
thetr Furtfyiceion fettered with many limitations, their authozity by little 
and kfttle vaniſhed. | _ 


C [: 


Cap.2; 


= Arniculi ſuper Chartats;"\ 
-T Leroy de ſa grace eſpecial, &c. & pur-tant queils 
{oient plus prefies a fon ſervice, & plus volumters aidamts;; 
quantilen avcrai faire} yere is: to be obſervey; that the Subjocr 
ought to refribufe fa the King foz a Bill.of Gzace two things : firlt, $9, bo the 


nt92e ready to do him ſervice ; and ſecondly, to aid himin time of need, 
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TN primes pur ceo que un grande greyanice eſt en-ceft This Chapter is 


realme, & damage ſans nombre, de ceo. que te Roy 
& ſes miniſters de ſa. meignee , auxibien les aliens come les 
deniſens , font lour _ per la-ou ils paſfent parmy le 
realme,- & pernent les biens des-gents, deties & des 
layes, ſans rien paier, on bien meins que la value : Ordeine 
eſt, que * de cy en avant, nul'ne preign*'priſes parmy 
tealme , forſque les parnonrs 6 Roy , & ſes purveyours 
pour loſtdl le roy: Erpurles parnours le roy, & purvey- 
ours pur fon hoftelſ®, 'ne preignent riens, ' forſque pur 
meſme loſtelP : Er des priſes que ils ferront par my le 
pais , de manger ou de boire, 8- des auters menus neceſ- 
faries pur loſtell', queils facentla paie ou gree a ceux , des 
queux les choſes ferronr priſes. 'Er. que touts ceux par- 
nours ſe roy, puryeyors, ou achatours, eient de cy en a- 
vant lour garrantee oveſque cux du grand (eaſe, ou du pe- 
tire ſealele roy , conteinant lour poiar, & les choſes dont its 
ferront priſes, au purveyance: Je'quel garrant ils monſtrent 
a ceux des queux ils ferront la priſe, avant ceo que ils im- 
preignentrien. Er que ceux parnours, purveyours, ou acha- 
tours le roy, ne preignent plus que beſoigne, & meſter ne 
ſoit, pour leroy & ſon hoſtell',  & de ſes enfants. Er que 
riens ne preignent pur ceux que ſont as gages, ne pur riul ay- 
ter. Ec que ils reſpojgnent cn loſtell', ou cn la gardrobe 


pleinment de toutes lour priſes, ſans faire lour largeſles ail- | 


lours, on liveries des choſes , que pur le roy ferronr, pri: 
ks, Er $i nul parnour. del boſtell' le roy, per garrantie 
que il eit,” face priſes, ou liveres en auter maner, quedefns 
neſt dit, per plaint fair al ſeneſchall', '& aw treaforer del 
hoſtell' le roy, ſoit la verite inquiſe. Er 1 de cco fair at- 


cent, 


confirmed by 
| IVE. 1.cap. 2. 


TM Articuli ſuper Chartar.. Cap.2, 
| teint, ſoit gre -maintenanr- fait al -pleintif, & ſoit ouſte de 
ſervice le roy pur touts jours, & demoeczge en priſona la 
volunte le Roy. Et fi null' face priſes {ans garrante, & les 
emporte encountre” la volunte de celuy a que les biens ſont, 
ſoir maintenant arreſte per la ville, ou le priſe ſerra fair, 
& ameſne a la prochein gaole. Er f1 de ceo ſoit artreint, 
ſoit la fait de luy, comede laron, f11aquantite des biens 
le demand”. Er quant as priſes faire en faires, & en bons 
villes, & en portes pur la grande garderobe le roy, cient 
les pernours Jour commen, garrant per le grand ſeale. Ex 
des choſes que ils prendront , cient Ja reſmoign'* du ſeale 
du gardein de la garderobe. Er des choles ifsint * 2 eux 
priſes, de nombre, de quantite & de valve. ſoit fair divi- 
dende entre les pernours , & les gardeins des faires, maires, 
ou chief baylics des villes, & portes, "a la vieu des Mer- 
chants, des queux les biens ſerront. iſsint priſes. Er riens 
ne Iuy ſoit ſer de plus. prendre , que il nemette en di- 
vidende. Et cell dividende ſoit port cn garderobe foubs 
le ſeale le gardein, maire, ou chiefe bailife avantdits: 81a 
demoerge tanque ſur laccompte du: garderobe le roy. Er 
fil ſoir trove que nul eit autrement- priſe que faire ne de. 
veroit, ſoit puny ſur laccompre per le. gardein :de la gar- 
derobe le roy, ſolonq; 1a deſerte. Er f1 nul face tielx pri. 
ſes ſans garrante, & ſur ceo ſoit atteint, ſoit fair de luy 
come de ceux que font priſes pur loſtelP le Roy fans gar- 
rante come deſus eft dit. Et nentende mye le roy, ne ſon 
counſail , que per ceſt eſtatute rien decreſſe auroy de ſon 
droit des auncient priſes dues & accuſtomes., come des 
vins, & auters biens : meſque en toutes pointes pleyn- 
ment luy ſoit ſave. 

Seeing by many Acts of Parliaments the Kings purveyance ts li- 
mitked in certain, ſo as the Law there is certain, and .without que- 
ffion; it ſhall nof bee impertinent no2 unnecſſary to learne from 
Antiquity, how; and in What ſozt the Kings houſholv was in thoſe 

* Inter leges Ca- dayes p20vided of victuals : Certain it is, that aſwell befoze as after the Con- 


- nur. Regisca.67. queſt, the King upon his ancient demeſnes of the Crown of England, 
Omnibus hanc p;av 'honſes of Yusbandzy, and ftocks fo the furniſhing of neceCary 


Fs allevarions P2dtilions fo2 -his houthold ; and the Tenants of thoſe Pannours did-by 

ut _-_ prius op- there :fenures, manure, fill, ec. and reap. the Cozne upon the Kings 
rimebar' onere | | 

c—o_ liberemus z Inprimis prafeftis meis; omnibus mand”, ut ex pradiis meis propriis quz mihi fuerint ad-vium 

neceflaria ſuppeditent, neque alius quiſquam viRui noſtro alimenta przſtare invirus cogatur, Itaqz {i eorum aliquis hec 

nomine multtam perierit, is propriicapitis zſtimationem regi dependito. | "4 
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demeſnes, mowed his meadowes, gc. repaired the fences, and perfozmed 
all neceffary things belonging to husbandzy upon the Kings demeanes; In re- 


ſpect of which ferviees , and fo the end they might apply the ſame the better, 
they had many liberties and pziviledges, as that they ſhould not be ſued 
ont of the Court of that Pannoz , noz impannelledof any Jury oz Inquett, 
noz appear at any other Court, but only at the Court ef the ſatd Bannoz, 
no2 be contributozy to the expenſes of the Knights of the Shire which ſerve 
at Parliament, noz pay any toll, ec. which liberties and immunities conti- 
nue to this day, albeit the oziginal cauſe thereof is ceaſed; Nowall the Ban- 
no2s that were in the hands of Edward the Confeſſo; befoze the ConquetT, oz in 
the hands of William the Conqueroz, and ſo, appear in the Bok called Domeſ- 
day, are accounted the ancient demeans of the Crown of England, and had been 


the demeans of the Crown long befoze. _— 
In libro rubeo Scace* cap, A quibus 8& ad quid fuit” argent* examinatto 3 You 
thall read that Which ts very obſervable. In primitiyo regni Rtaru poſt conqui- 


fiionem, regibus de fundis ſuis non auri & argenti pondera, ſed ſola vitualia fol- 
vebancur, ex quibns in uſus. quotidianos domus Regiz necefſaria miniſtrabantur , 
&c, And (xe the reaſon wherefoze theſe p2oviſions of vicualls were 


changed. 


And this is evident by many Recozds, buf by little and liftie this courſe of 


god Yusbanday vaniſhed. 

When the Kings own pzobiſions foz the molt part failed, then tg ſupply ne- 
ceſſary pzovilions, there was a continual Parket kept at the Court gate,where 
the King was better ſerved with viands fo2 his houſhold, then by Pyrveyozs, 
the @ubfec beffer uſed, and the King at far leſſe charge in reſped of the mul- 
titude of Purveyozs, and the Officer of this Barket was called Clericus 
mercati hoſpitii Regis » the Clerk of the Qarketf of the Kings houſe, fo as he 
retaineth his name ſtill accozding to the firff inffitufion, although the gad 
end thereof ceaſeth ; when this Þarket was diſcontinued, then pprpeyo2s 
ffarted up, and the number of them daply increaſed, who by the Lawes and 
Dtatutes of this Realm ought to obſerve five things; 1, To take enely 
foz the Kings Youſhold, 2, With the conſent of the owner. 3. Foz the 
pzice as was ſold in the market. 4. Zo take no moze then was neceſſary 


fo: the Kings Youſhold, 5. Where it might beft be fpared, and where moze 3 


plenty was, 

All which was inquirable befoze the Juffices in Ey2e, befoze our Sfa- 
tute made in 28 E. x, and at the firſt they were called emproxes, buyers; 
and it was a ſpocial Article inquired by the Juſfices jn Eyze, De priſis 
fat* per Vicecomites, vel Conflatulat*, vel alios balivas contra vyoluntatem 
eorum quorum catalla fuerint ; and this was befoze the making of our Sta- 
tute of 28 E. 1. | 


And foz a concluſion hereof it is declared-by authozity of Parliament, in 
theſe wozds , Nullus miniſter noſter , yel hzredum noſtrorum , capiat blada , 
corea, vel aliqua alia bona cujuſcunque fine yoluntate & conſenſu 11hus cujus 
fuerint bona: And this tis confirmed and effabliſhed by the Statute of 
I$8E, 3, | | 


So as no queffion can be hereof made, and if you read of any faking oz 
purveyance in ancient time it muſt be taken with theſe limitations; and the 
reaſon why theſe wozds, ſine yoluncate & conſenſu, &c, without the will and 
agreement, were erp2eſſed, was, fo2 that Purveyozs would take the 
gods of ſach men as had no will to ſell them, but to uſe 62 ſpend them foz their 
own neceſſary uſe. 


T7 En-primes pur ceo que un graund grevance, &c. ] 


The miſchief befoze this Statute was, that the inſolency of the BRA 
earing 
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bearing themſelves ſo pzoudly under the great Officers of the Kings Youſhold, 
grew to that height that they would fake what and how much as it pleaſed them, 
and mnany times where it might be leaſt fozbozn and ſpared , and fo2 others 
then foz the Kings Youthold , and ſometimes would pay nothing , and many 
times lefſe then the true-value, and many perſons would make purveyance 
without any warrant at all. of theſe great grievances andloſſes without num, 
ber, infinite damages, the Subjects complained of af this Parliament, and 
fo2 reſtraining of the abuſes of the Purveyozs and reliefe of the Subjeds, this 
Act of Parliament was made. | 


Paith, 30E.z.co- © Font lour priſes.] @f the French wozd priſe, comes the wozd 
ram Rege Kane. 152, uſed in Law foz the things taken by Purveyozs : Reta priſa, right taking 
Do > * oz purveyance ts there expounded, viz. De uno dol' ante malum & alto poſt malum; 
*Ror.Cha,17July * andſo explained in the Charter of E.1, This is called Reta priſa, right faking 
Anno 6E.1.Baro- 02 purveyance, becauſe it diſtinguiſhed it from the takingoz purveyance againft 
nibus 5. Port. right. Vide ſpeculum Regis M, S, Waitten by Iflep Archbiſhop of Cant, fo King 


conceſſus, Edw 3 


Inligul. de prz- : : | : ; 
cept, de Term, Edwardus Dei gratia Rex Anglia, Dominus Hibernie, & Dux Aqui- 


open mg tan” dilettis & fidelibus ſuis Henric le Scrop & ſocits ſuis Fuſtic n- 
de Banco Regis flris ad placita coram nobis tenend” aſffignat , Salutem. Miramur 
& corum honore god C147 Vos prefat' locum noſtrum in placitis hujuſmodi teneatis, & 
7 += wg 4. | noſlram preſentiam per loca per que regno noſtro tranſieritis in pramiſ- 
* Purveyanct®" is ſupplere debeatis, * de prifis Bladorum, vittualium, & aliorum bond- 
> pov ==, rum (ubditorum noſtroram, contra voluntatem eorundem, confþiratoribas, 
TTY tranſereſſoribus, informatoribus falſarum querelatum, conventicalis & 

28 E.r. Art.ſuper Confederationth us | ny nes non inquiritis, nec ulterius facitis quod 
Chart. cap. 20 gdeceret « Volentes igitur hnjuſmodi mala puniri prout decet, webis manda- 
” te mus firmiter injungentes quod de hujuſmodi prifh, conſpirationibs, tranſ- 
| ereſcionibus , informationibus falſarum querelarum, conventiculis, & 
confederationibus exnunc per ſingula loca per que tranſieritis, tam infra 

libertates quam extra, cum own diligentia & modis quibus poteritis in- 

' quiratis, & omnes illos quos legitime convince contigit, puniatis juxta 

formam ftatutorum, & articulorum inde editorum, & ſecundum legem, & 
conſuetudinem Regni noſtri in hac parte talit' vos habentes, quod querel 

ad nos inde-non perveniat iterata. T, me ipſo apud Newarke, xxx, die Fa- 


nuarii, Anno Regni noſtri 16, Per ipſum Regem. 


Gr Ez T Oubicn meynes que la value.) yerebyit appeareth that the 
very value ought fo be payed fo2 the things purveyed accozding to that which 
appeared in our ancient Authozs. 

Locals © For{que le pernours le Roy,6 les puryeyors pur le hoſtle 


ca.1. 36 B.3-6.29 le Roy.] Herewithagreth many later Statutes, and erplained to be the 
wang 1-077 pln Pouthold of the King and Queen, at this Parliament, cap; 5. that the Chan- 
FL75 In Ce & celloz and Juſfices of the Kings Bench ſhould follow the Court and by pzetexrt 
Marſhalſca, thereof purveyance was made fo2 them as part of the Youſhold, which laſted 
until 4 E. 3, cap. 3. at what time (the Chancelloz and Judges diſcontinuing fo 
follow the Court) it is p2ovided againft them, and all other that be not of the 


L ings honthold. 


C Ne pernont riens forſque pur meſme le houſholde, &c.) 
All this 1s in affirmance of the ancient common above mentioned, and ratified 


by the later Ads of Parliament laſt above remembzed, , 
| | « Et 


Cap.z. Articult Juper Chartas: 


© Er des priſes que ilz terront per my le pays de mangeroiu 


de boyer, & des auters menus neceflaries per le hoſtele, que i1z 


' facentle paic ou greea ceux des queux lechoſes ſerront priles.] 
This ts to ve underftzd, when the Kingis paſſing in the Country, as in his 
pzogreſce, o2 in any journey, as if appeareth by the pzeamble; there the purveyoz 
may take meat and d2ink, which this Act here in reſpec of the Kings paſſage 
calls ſmall things, but he mult pay the very valne therefoze, and make pzeſent 
payment, o2 agree with the party. 7 ESD.. 

This ts made certain by a latter Sfatute, that in all caſes where the thing to 
be taken is unver 40 s. there pzeſent payment to be made, o2 clſe the qwner 
may retain and refiſf, and foz the frial of the true value, the thing to be taken is 
to be pzaiſed oz pziced acco2ding fo the very value by the Lozdo2 his Bally,oz the 
Conftable and four gwd men of the Town where ſuch taking ſhall be, there to 
be ſwozn, int covenable and eaſſe manner without thzeats o2 dures and by Jn- 
denture the quantity of the thing fakgn,the p2ice, and of what perſons ; but if if 
be not in the Kings paſſage, but fo2 his Kanding houſe, then the Izing cannof 
take any beer o2 ale,becauſe 1t ts a manufacture,no moze then he can take foz his 
tanding houſe any other victual-made by art and labcur of mans hand, as bzead, 
02 the like; but mault having the ſubſfance of barley remaining, and having 
nothing avted to it, is no ſuch manufacture, as it appeareth by a later Act of 
Parliament. WBut then the King by his officers mult convert it into beer ; foz 
he cannot £11, o2 otherwiſe imploy the ſame, which hath been the cauſe that ne- 
ter any mault was taken, and if mult be taken at the very value in the Parket; 


_ TEyentde cy en avant lour de garrantie, oye eux du grand 
feale, ou de petit ſeale le Roy, conteynant lour power, ' & les 


choſes dont 11s ferront priſes.] wy latter Statutes the commiſſion 
muft be under the great ſeal only, and every half year fo be renewed, 
T Le quel garrant ils juront a eux des queuxils ferront le 


priſe avant ceo que ils empreigne rien.} This is evident, and con- 
tirmed by later Dtatutes. | 


T Ne preigne plus que beſoigne & meſter ne ſoit, &c. ] 

The Statute of 36 E.z. contirmeth this,and doth adde, that the takings muſt 
be in ſuch places where greatelt plenty is, and in a covenable fime, 

Jhave read a bwk called Speculum Regis, waitten in Latin by Simon Iſlip 
Archbiſhop of Canterbury to King Edward the third, wherein he ſharply en- 
betgheth againſt the intollerable abuſes of purveio2s and purveyance in many 
particulars, and earneſtly adviſeth, and infkantly pzeſſeth the King to p2ovide 
remedy fo thoſe inſufferable oppzeſſions & w2ongs offered to his ſubjects, which 
the King keeping with him, and often peruſing , it w2ought ſuch effec, that 
kheKing at divers of his Parliaments, but eſpecially af his Parliament hol- 
den in the 36. ycar of his reign, of his own will , without motiorof the great 
men 02 commois,as the Reco2dof Parliament ſpeaketh,cauſed to be made ma- 
ny excellent laws againft the opp2eſſions,malice and falſhood of purveyozs, 


© Erque ils reſpoinentin loſtel on en la garderobe plein- 
ment detours lour priſes ſans faire lour largeffesailours, ou 


liveries des choſes, que per le Roy ſerra priſes.whis account isto 
be made by this Act fo2 viguals, ec. to the Yeuſhold, that is, to the officers of 
the Gzeen-cloth ; and fo2 ſuch things as belong to the Uardzobe,to the Maſter 
of the UUardzobe. | 5 

Aaaa « Et 
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4 E.z.cap.3. 5E. 
3. Cap.2.. 36 Eg. 
cap.z, Rc. 


36 E.z. cap.2., 


36 E. Z« Cap, 2, 
2. &3-Ph, & Mar. 
cap.6., 


Speculum Regis. 
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« Ecfi nul face priſes ſans ym, & les emport encoun- 
ter le yoluntde celuy,&c. Er f1de ceoſoir attainr, ſoit fait de 


luy, come de laron. Jay this bzanch,if any purveyoz take any thing with: 
out warrant, xc. it is felony. And hcre it is fo be obſerved, that thele wozds, 
Come de laron, ſhall be underffod of a thief that ffealeth above the value of 
t2 pence; foz he that committeth petit larceny 1s not un laron within this Ag, 


Vid. the form of «| Encounter le volunt.) That is, when he fakes if as the Kings 


an inditement in 


1bards Tuſtice PUrvev02, petending to have a warrant where he hath none, this ts in law as 
Lene):  AMainlt his will, foz with his will he would not have ſuffered him to take it, if 


lidri. he had known he had no warrant ; but if the owner knew that he hadno war, 
rant, and pet willingly ſold if him, then cannot it be ſaid, that he carrted it 
away againff his will. 

5 E.3.cap. 2. If the purveyos take any thing without pzaiſment made by the Conſfables, 


25 E.z. cap-1. gz other diſcreet men theretoſwozn, o2 otherwiſe againlt that Statute, if is fe- 
Hol. Cronic, fo), 10Nny, and divers purveyozs in 20 E. 3. were attatnted and hanged fo2 offending 
. 369. - againf theſe lawes. | 

4 Ls Cap. 2.4» If any purveyoz make any takings 62 buyings,oz take any carriage in any 9- 
7 R.z, cap.4. ther manner then is contained in his commiſCion\it is felony;o2 if the purveyoz 
32 ay i take moze then he deliver,and have not paid foz that which ts taken,it is felony, 
co 5a  Andatthe Seſſions at Newgate holden in January, Anno 33 Eliz, Nichols 
Lib.8. fel.146.b. one of the Nugens purveyozs was attainted and hanged fo2 offending of this 
[c6.Carpent. caſe. Jaw. 

Hill. 23 E.3. co _ | 2 : : G 

gpm Regeapud _ © Etquantaspriles faitsen faires, & en bones villes,& en 


de Purveyors.., ports per le grand Gardrobele Roy , eyent les pernours tour 


Lib.z. cap:6.7. 
common garrant per le grand ſcale. #0; the Wardzobe ſe Ficta, 
And the letter of the law is plain. 


q Erfi nul facetiels priſes ſans garrant, & ſur ceo ſoirat- 
taint, ſoit fait deluy comede ceux que ſont priſes pur le hoſtel 


le Roy ſans garrant, comede ſuis eſt dit.] ahat is to ſay, let itbe 
done of him as a thief. 


ET Ernentend myele Roy ne ſon Counſaile, queper ceſt 
Statute rien decrefſe al Roy de ſon droit des auncient priſes 
dues,& accuſtomes, come des vines, & auters biens : meſque 


Confcm, Chare, EN tOUts Points pleinment luy ſont ſave.) vide 25 B.x. confirm char- 
cap. 6. _ the like ſaving explained, -and whereof this ancient pzices is to be in- 
ended. 
And horeby if may appear how neceſſary if was, firſt to know what belon- 
ged to the Ring of common right, and at the common law. - 
24 E.r. detall, —Wut to p2event all ſcruples by colour of this ſaving, the ſaid Act of Parlia 
non conced. ca, 2, Ment de tallag* non conced*. Anno 34 E, 1, was made after this Ad of 2$E, 1, 
which is a general negative law, without any ſaving. 
And therefoze what ſabſequent Ads of Parliament have given to the King, 
acbred ought to be obſerved and kept in ſach manner and ozder as thereby is 
p2eſcribed. 


CAP. 


Cap.3. Articuli ſuper Chartas: 


CAT FEE 


Es eſtates des Seneſchals, & des Marſhals, & des plees 
queeux devotent tener, & coment : Ordeine eft,que de- 
formes ne teigne plee de franktenement,ne de dette, ne de co- 
venant, ne de contractdes gents de people, forſque tantſole- 


ment de treſpaſſes del hoſtel, & dauters treſpaſſes fair dedeins 


la Vierge, & des contracts & covenants, que aſcun del hoſtel 


leRoyavera faita auter de meſmele hoſtel , & en meſme le _ 


hoſtel, & nemy ailours. Et nul plee de treſpaſle ne pledront, 
auterque ne ſoit attache per eux, avant ceo que le Roy iſſera 
hors dela Vierge,ou la treſpaſle ſerra fair. Et les pleder” haſtj- 
vement de jour en jour, iſsintque ils ſoient pledes & termines 
avant ceo que le Roy ifſera hors des boundes de cel Vierge, ou 
le rreſpaſſe fuir fair. Er fi par cas dedeins les bounds de cel 
Vierge ne poienteſtre termines,cefſenttiels plees devant le Se- 
neſchalle, & ſoient les plees a la common ley.Ne deſormes ne 
preigne le Seneſchalle conuſances des dets, ne dauter choſe, 
forſque des gents del hoſtel avantdir,ne nul auter'plee en tien& 
per obligac' faita le diſtreſſe le Seneſchalle,ou le Mareſchalle. 
Et fi les Seneſchals, ou le Marcſchals rien facent enconiter ceſt 
ordinance, ſoit lour faittenus per nul.Erpur ceoque avant ces 
heures mults des felonies fairs dedeins la Vierge ount eſtre de- 
punies,pur ceo queles Coroners de pays ne {c ont pas entermis 
denquirer des tiels maners des felonies dedeins la Vierge,mes 
lc Coroner del hoſtel le Roy , queeſt paſſant, de quoy iſſue 
nad my eſte fait endue manner, neles felons mis enexigenr, 
ne utlages, ne rien de ceo preſent en eyre, que ad ce a graynd 
damage du Roy, & a meins bone garde dela peace : Or- 
deine eſt , que deformes en caſe demorrt de home, ou of- 
fice de Coroner appent as viewes , & enquelts de ceo faire, 
ſoit maund al Coroner del pays , = enſemblement ove 
le Coroner del hoſtel le Roy face lothce que appeat,  & le 
metter enrolle. Et ceo que ne purra mie deyznt le Sene- 
ſchal eſtre termine, pur ceo que les felons ne purront eſtre 
attaches, ou pur auter encheſon, demurge a la common 
ley, iſsint que les exigents, utlagaries, & preſentments en 
eyre ſoient & ceo faits per le Coroner du pays, auxy come des 
auters felonies faits hors de la Vierge. Mes pur ceo ne-ſoir 
Aaaa2 leſle, 
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lefle, que les attachments ne ſoyent fairs freſhment ſur les fe- 
lonies faits. 


Des eftates, des Seneſchals, & des Marſhals, des plees, 


ue eux devoient tener & coment.] | Þere in this thozt and effecu- 
all pzeamble thzee things are to be obſerved ; 

x. Des eſtates, that is, the ertant of juriſdiction 02 fate of the Steward 
and Þartſhil, whereupon they may juſtly and ſafely ſtand. 

2. What pleas they ought to hold, where this wozd (devoient) is obſervable. 
fo2 this Ac doth reſtoze and confine this Court of the Parſhalſea fo his right 
and jul juriſdiction, and to hold thoſe pteas which the Steward and Marſhall 
ought, that is, of right ought to hold, | 

3- Yow, and in what o2der and manner, thoſe pleas ought to be holden, exr- 
pzefed in this wozd coment, . 

Pereby it appearetb, that this ad is in affirmance of the common law, any 
purpoſely made foz reYeving the ſubject againſt the uſurpations and incroachs 
ments of the Steward and Parthall, 


q Des Seneſchals & Marſhals, &c.] Theſe wo:as are general, 
but they are tobe underffod of the Steward of the Court of the Marſhalſea of 
the honſhold, who is ever a'pzofefſoz of the common Law, and not of the Stew- 
ard of the Kings houſhold, and the Parthal is here to be underſt@d the £Þparthil 
of the houfhold, and the Barſhalſea is to be underftd of the houthold, and not 
of the Kings Parthalſea ; fo2 that belongeth fo the Kings bench. . 

 Ordeine eſt, que ne teigneplee de franktenement.} his 
is negative, abſolute, and in affirmance of the common law. 


«| Ne dedette, ne de coyenant, ne de contract des gents de 
2-37 12; tant ſolement des treſpaſſes del hoſtel, & dauters 
treſpaſles faits deins la Vierge, & des contracts & covenants, 
que aſcun del hoſtel Ie Roy avera fait al auter de meſme le ho- 


ſtel , & nemy ailour S. ]ere by this Acit is declared,that the ſaid Dtew- 
ard and Parſhat cannot hold plea but of thze& actions, viz. of debt, covenant,and 
treſpalſes : In debf and covenant both the parties muſt be of the Kings hous 
ſhold : in freſpaſſes if ſufficeth that one of the partics be of the Kings houſhold, 

And though this At ſpeaketh generally af treſpaſes, yet is it only intevabls 
of treſpaſſes v1 & arms, as of battery, oz faking away of gods, and not of tre- 
ſpaſſes quare clauſum fregut, no2 of freſpaſſes and gjectment, no2 of treſpaſſes 
ſur ke caſe, noz of definue, noz of any other perſonal action, no2 of any real oz 
mirt action, notwithifanding the general wozds of the Statute of 33 H. 8. as 
you may readat large tn the cafe of the * Parthalſea , fo2 particular juriſdici- 
ons derogating from the juriſdiction of the general Conrts of the common Law 
are ever taken ftridly. 


7 .Ernuf plec de treſpaſſes pledront, auter que ne ſoit 


attache.? his is explainedin the caſe of the Parſhalſea, ubi ſupra. 


T Avant que le Roy ifſera.] glteit the king hi 
| g hunſelf do go ont of 
the bounds of the Tterge fo2 his recreafion, as tohunt, with no purpoſ! - toreff, 
tarry, abide, oz make his repoſe there, and his Counſel and Vonthold continue 
_ rs. is - _—_— mo this Qtatute ; Wut when the ' 

oeth in p2ogrefe, there his Youſhotd goeth with him, t he Ki 

removeth within this Ac. : ” p COP ws He 
T Hors des bounds de ceſt Vierge.zhe bounds of the Uſerg. S# 


Fleta 


© 
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Fleta and the Pirroz, that the bounds of the Uierg was 12. miles round about 

the Kings houſe , ſo as it ſeemeth, that 1 3 R. 2, was but in affirmance of the 13 R: 2. cap.;. 
common law. Vide 3 3 H. 8. the bounds of the Kings houſe oz palace. 33 H. 8. cap, a. 


Ne nul auter plecteigneper obligation.) This is alſo notably 
explained in the ſaid cale of the Warthalſea, uv1 tupra, | 


Ec pur ceoque avant ceux heures mults des felonies faits 


deins la Vierge,ount eltre diſpunies.] Yere are fo be obſerved, that 

as the actions aboveſaid determinable befoze the Steward and Parthal, are con- 

finedto the Uierg ; ſo ſelonies alſo determinable befoze the Steward and Par- 

thal,are alſo confined to the Uierg : andas they are limitedof all the cauſes of 

actions riſing within the Uierg only to th2e&, and they not generally extending 

fo all, but ſpecially confined to certain particular perſons , ſo of felonies done 

within the Uierg, the juriſdiction of the Dteward and Parſhal extends not to 

all, but fo certain, and thoſe again limited to certain perſons ; Foz of ancienf 

time they had general authozity, as Juſtices in Ex2e,and as Uicegerentsof the ,,...,..-. .. 

chick Jufkice of England within the Uterg, at what time they held plea of all yrcalcca, ubi 

felonies within the Uierg, which power is now vaniſhed ; but as Steward and cupra. 

Parſhil of the Court of MBarſhalſea of the Kings houſhold, the fitle of their 

Court in criminal cauſes was, placita coron# Aulz hoſpitii Domini Regis coram 

Seneſchallo -& Mareſchallo, and alwayes confined to felonies done within the . 

circuit of the Kings houſhold, the bounds whereof are made certain by the ſaid 

Act of 3; H. 8. Andby that Act it is pzovided, that all treaſons, miſpziſions of Stav. pl. cor. 

treaſons, murthers, manſlanghters, bloudſheds, and other malicious ftrikings, i! 57: 

by reaſon whereof bled is oz ſhall be ſhed, whtch ſhall be vone in any of the 

Kings palaces oz houſes, xc. ſhall be enquired, tried, heard, and defermined be- 

foe the Lozd Steward foz the time being of the Kings houſhold, oz in his ab- 

ſence befoze the Treaſurer, and Controller, and Stewardof the Barſhilſea, 

02 any two of them, whereof the ®tewardto be one : ſo as theſe great Dfficers 

andCouncellozs of State, the Lozd Steward, Lreaſurer,and Controller have 

no juriſdiction in theſe criminal cauſes,but only within the circuit of the Kings 

palace 02 houſe : and it is to be obſerved, that this Court of the Barſhalſea of ,_ $;E. 4.13. of 

the kings houſe was, as wks ſpeak, of aficient time inffituted foz thoſe of chis incroachmenc 

the Kings houſe, but they have incroached beyond their true juriſdiction ; And complaint hath 

Stanford ſatth, that the ®teward and Parthal befoze the ſaid Ac of 33 H. 8. non made in Par- 

might havs heard and determinedall felonies, ec. perpetrate within theKings yg"... 

palace o2 houſe. : : Stanf. ubi ſupra, 
A robbery was committed in a Town within the Uterg, and this appearing phe, x. 2. 

to the.Court, pet the ſame was enquired of, heard,and determinsd in the Kings ror. 280. coram 

- Bench,and fo if may be befoze-Fuſfices of Dire and Terminer, and Juſtices of Rege, the caſe of 

Peace,becauſe their jurifdiaion is general thzough the whole County; but of an _ <y RR 

offence within the Kings palace, it ſhall be heard and determined acco2ding to jc. wicts: 

the ſaid Ac of 33 H.8. upon which Ac this is obſervable, that if a man ffrike in 

the Kings palace , where his royal perſon is reftant , unlefſe blod be thed he 

loſeth not his hand; bat in Weftminffer Yall, when tho Kings Courts 

it, oz befoze the Juſtices of Aſiſe fitting in fheir place, if any man ffike ano- 4: E. z. coron. 

ther, though he dzaw no bled, yet thall he loſe his right hand, fo great honour "5 2+ 5:3: 13- 

and reverence do Laws give fo the Kings Conrts : foz in judgement of law the the. on rv 

King himſelf is alwayes p:eſent to miniſter jufſfice by hts Judges in -thoſe 

Courts of juffice, acco2ding fo his Kingly office, fo all his ſabjecs, ſecundum le- 


oem & confuctudinem Angliz, 


F Les Coroners de pays ne ſoient pas intermis denquirer 


des felonies deins la Vierge.Jahis is unverſfod of felonies of the death 


of man ; fo2 the enquiry of that felony belongs fo the office of the c——_— of the 
; : terg, 


2 H.4.cap.23. 
9 R.z. cap.5. 
18 E.z.Cap.7- 


: RSS 


- 
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Uierge, and ſo it is hereafter in this Act explained, Office del Coroner appent a 
views & enqueſts de ceo faire. | 

Brit. fol. 1, Lib.q. PYereby it appeareth, that by the common Law the Cozener of the County. 

fol. 46,47-ubi could not infermeddle within the, Titerg, but the Cozoner of the Titerge, and 

_ that if he tok an indicment cf the death of mon, 1t was not allowable in lw; 
and ſoit is if the Cozoner of the Kings houſe take an indictment of the death of 
man out of the Uierg, it is void, and coram non Judice, Knd if an tndictment of 
the death of a man being ſlain out of the Uierg, be taken betoze the Co2oner of 
the Kings houſe, and the Cozoner of the County, end ſo entred of Recozd, it is 
inſufficient, becauſe the Cozoner of the Kings hcuſe joyned with him, whg had 
no authozity, - | 


q Neles felonies miſe en exigent, &c.] and yet the felony tras 
nof diſpuniſhable , foz at this tinie it naght aftcr the remote ofthe King be in- | 
quired of in the Kings bench, if the Bench ſate in.that County, oz betoze Juſti- 
ces of Dier and Terminer, ec. 2 if the Co2cncr of the Utcrg h.d taken an in/ 
dictment, though the King went out of the Wierg, yet the 1ndictnient ought to 
be removed info the Kings bench; fo2 that is the Center whercunto all Recozds 
of that nature do fall, and there the offence might be heard and deternaned, 

Lib.g, fol.118, 35ut this Ac was made fo2 moze ſpeedy pzocceding, fo2 being remoted into 
x19. Ssignior. the Kings bench,there ought to be x 5. dayes, ec- | | 
Zanchers calc. And if a murder had been commited within the Uterg, end the King hadre- 
moved befo2e any Indictment taken by the Co:oner cf the Uierg, the Cezoncr 
of the Ccunty might have inquired of the ſame at the common Law, Ne malcti- 

. cla remanerent impunita, - 

Magna Charts De the Dtatute of Magna Charta, Nullus Vicecomes, Conſtatular”,Coronator, 
Cap. 17. vel alii Balivi noſtri teneanc placita. Coronz noſtrxz, Dw& the erxoſition of that 
Statute concerning this bzanch foz awarding of erigents, xc. 

Albeit the treaty of theſe matters concerning the Parlh..1'ca do pzoperly be- 
long to the jurtſdiction of Conrts, yet it is pertinent to this place to C[..y (9 
much as ſerved foz the erpoſition cf this Chapter. 

De the ſaid caſe of the Parſhalſea thzoughout , which indeed deth epen the 
windowes of the greateſt part of this fd. : 


_ - DC SEE > OO. CC 


CAP: IS: 


As AGE 0 Oe > CAGE <> eee —_— — 


} 
On ceo nul common plee ne ſoit deſormes tenus a 
Leſchequer, encounter la forme de la graund Charter. 


Yere ts intended the 11. Chapter of Magna Charta, whereof this Chapter 
(accozding to the title of Articuli ſuper Chartas) is an expoſition ; -foz where that 
Chapter is, Communia placita non ſequantur Curiam noſtram , ſed teneantur in 
loco certo, this Chapter expoundeth the ſame , that from hencefozth no com- 

. mon plea ſhall be holden in the Erchequer againft the fozm of the great Char- 
ter : fo2 Curia goſtra in Magna Charta are taken collecive , and include as 
well the Exchequer as the Kings bench. | 

2+ This Ac maketh it without queſtion : fo2 admit that the Court of the 
Kings bench had been named in that Chapter of Magna Charta, and. this fg 
p2ohibiteth that no common plea ſhould be holden in the Exchequer againff the 
fozm of Magna Charta, that is, againff the fozm that Magna Charta p2ovideth 
fo2 the Kings bench; And this 1s alſo confirmed by a Statute mede in the 
reign of E. x. and tranſcribed to the Exchequer under the great ſeal, in Anno 

; . I'© E, T, 
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10G. r. called the Staftite of Roteland, in theſe wozds : Sed quia quzdam 

lacita, &c, Z% =, 4 | | | 

- Now that this was a Statute, the Title oz Style of the Ad is, Statutum no- 
yum de Scaccario, alitcr ditum, Statutum de Roteland, In libro rubeo it ts called 
Statutum- de Roteland, and there is a w2it in the Regiſter under the title of yy 
brevia de Stat*, Rex Theſaurario, & Baronibus ſalutem : Cum ſecundum legem & Regiſt. fol.187. 
conſuetudinem regni noſtri comminia placita coram vobis ad Scaccarium przditum F wo Dyer. 
placitari non debent, nifi placica illa nos vel aliquem miniſtrorum noftrorum gjuſ- OAT IO 
dem Scaccaril ſpecialiter tangunt, &c, Which wait reciteth the wozds of the Dta- 
tute of Rutland, andin the margent of the writ is quoted Statutum de Roteland, P1.com, 208, 2a. 
ſo as without queſtion this Act was made by aufhozity of Parltamentf, ſoas 
without queſtion whatſoever Pleas were holden in the Erchequer, in the 
reign of H.2, When Glanyile w2ote, pet now by two Acts-of Parliament their 
jurisdiction is-limifed and ſetled : and therefoze rejec alate opinion contrary | 
to ſuch authozity, andnever read noz heard of befoze. | Per Saunders, 

Zhe Exchequer is an ancient Court of recozd fo2 the Kings affairs, fouching Mirr.cap. 4. deju» 
his rights and revenues of his Crown, and fo2 debts and duties, and other *isdiQ.lcralib.z. 
things due to the King in the right of his Crown. Britton treating of the ju- py ay _ 
riſdtction of the Exchequer, ſaith, A Oier & Determuner tours les cauſes que tou- = Af. : 35, 
chent nous detts, & aux a nous fees, & les incidents choſes, &c, 14 E.3z.ſcire fac* 

* Pet in the caſes the Courf of Exchequer hath juriſdiction of common 222- 2 E-3- 24, 
pleas between common perſons in perſonal actions only. 5, TOO 
1. Where an officer 02 minifter is one of the parties in any perſonal action, _— opens 
becanſe that his abſence in other Courts may hinder the affairs of the King in Regis. 187. b. 
his Court of Erchequer. Sar. de Roteland. 

2+ Any man that is a p2ifoner of this Court, 02 an accountant that is en- »di m_ 2 E, 
tred into his account, oz any other that ought to have the like pziviledge of this 3;,*** m— 
Court of Exchequer , ſhall not be ſued in any perſonal action but in this 3s. 4. 33: 
Court ; and the reaſon is, becauſe neither of theſe A&s of Parliament take See the expoſition 
away the p2iviledge of any Court ; foz then, if the party pziviledged were ſt1ed of Magna Charts, 
in anyother Court, he ſhould not in reſpec of his p2iviledge of the Erchequer ©? **: 
anſwer there ; and therefoze leff the party ſhould be without remedy, he may 
commence his action perſonal againft him in ths Erchequer, foz Statutes muff 
be ſo expounded as there be nofailer of Juffice- | . 
3+ Ye that is a Farmer, oz indebtedto the King, foz the Kings moze ſpeedy > E:3.25. 20 E: 
ſatisfaction of his debt oz duty, ſhall ſue his debtoz by a quo minus in the Erche- 3: {ty 52. 44 E-4- 
quer, and this appeareth by Bricton, who treating of the juriſdiction of the Er- 42 : wy 7 =" 
chequer ſaith, Er que 1leyt power a conufter dedetr, que lun doit a nous detters per 34. 32 H.8. 24. 


ou nous puiſſons plus toft approcher a noftre, 7 E.4.30. 11H. 
Now concerning the old Court and the new Tourt of Erchequer, mentioned he a _ 3- 
»IOIL,Zo O 


in 2 E. 3. andother matter concerning this -Court of Exchequer, foz that the Dyes 
ſame do p2operly belong tothe treaty concerning the juriſdiction of Courts, we , x1.7,4 5s). 
thill no further ſpeak of it here, foz that ſufficient hath been ſaid already foz 201. 16 8. 338. 
the underſtanding of this Chapter. Pl.com. 208. ab. 


C4P.F. 
EZ dauter part le Roy voir que le Chauncellor & les Fufti- 

_uces de ſon bank luy ſuivent, ifsirit = il eyt touts jours 
pres deluy aſcun Sages de laley, que fachent les beſoignes, 
que yeignent ala Court duement;deliverer a touts les foits 
que meſtier ſerra. | 


The true cauſes wherefoze the Chancelloz followed the Kings Court _ 
rt; 
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Filift, that the great Seal is clavis Regni, and in the cuſfody of the Chancelloz, 
and meet it was that the King ſhould have the Key of his Kingdom alout him. 

2. That Curia Cancellariz was Officina Juſticiz ; foz in thoſe days nof only 

Pziginal waits in Regiſt? Cancellariz, but all commandements upon any occa- 
fion fo2 the ſafety of the Realm, o2 the god government therecf, were by- 
waits, and paſſed under the great Seal ; and therefoze neceſſary in thoſe days, 
that the Chancelloz, having the cuſtody of the great Sec l, ſhould be about the 
King af all times ; and this 1s the cauſe that the Court of Chancery cannot 
be adjourned, 

3. Lhe ſtyle of the Court of Chancery 1s coram Domino Rege in Cancellaria, 
Wut where ſome hath ſuppoſed, that at the making of this Statute the Thans 
celloz held a Court of equity, and that the Judges in this A& named attendey 
on the King to decide matter of law, andthe Chancello2 attended on him to de» 
cide imnatter of equity, it is mainly oppoſed, that at this time the Chancelloz had 
no Court of equity but only a Court of reco2d of ozdinary juriſdiction, accozding 
to the courſe of the common law. - Þ«lter Lambert that was a Paſter of the 
Chancery, and had the keeping cf the Recozds of the. Tower, and had abzidged 
many of the pzincipal of them (which J have ſ&n) and was well learned, and 
beſides, a great ſearcher of antiquities, in his treatiſe of the juriſdiction of 
Courts, ſaith, that he conld not find that the Chancelloz held any Court of 
equity, ro2 that any cauſcs were dzawn befoze the Chancelloz foz help in equity 
befoze the time of Hen. 4. in Whoſe days, by reaſon of the inteſtine troubles, 
fcoffmcnts to uſes did firit begin, as ſome think, o2 elſe did firft grow conmon & 
Glenvile, Brat. familiar, as all men muſt agree ; Sohe. And he that adviſcdly read cur ancient 

oy x26 Fleta Authozs, which ſpeak cf the Conrt of Chancery, they all ſpeak of the ozdinary 
= Lampe Oe juriſdiction of the Chancclloz, but none of them of any Ceurt of cquity. 
& cap.4. de ordi- Alfo the Book called The Diverſity of Courts, waitten in the reign of Edw, z, 
nance, de. judge= freateth of the juriſdiction of the Chancelloz acco2ding to his ozdinary power, 
mene and juril= byt nothing of that which he holdeth in cauſes of equity. Neither ſhall you find 
diction, in any Bok caſe, o2 Repozts of the.law, any mention made of any Court of 
2 E. 3-20. ay equity befoze o2 in the retgn of H, 5. and yet all of them ſpeak of the ozdinary 
4 {raphy $2 ;3* power 62 juriſdiction of the Chancelloz. But in the reign of H. 6. and E.q, cas 
49 :6 E.z.61, (es have ben repozted where the Chancelloz hath heard ſome few cauſes in 
42 all 5.43 al.35. £quity by Engliſh bill, and moſt of them concerning uſes of lands, It 1s true, 
*3r1H.6.lub that the Chancelloz ſaid in 2 E. 3. in the Court of Chancery at Weſtminſter, 
PERANy T in Theoband de Verons caſe, tn a caſe-that concerned Livery, which belonged fo 
* H.6.35. 5 E, biSo2dinary- power, that the Court ef Chancery'ts a Ceurt of cquity, where 
4.7. 7 E-4. 243 We grant a wait fo every man that comes to demand his heritage, accozding fo 
29. 15E.4.4 that Which is found by office,xc. Do he, And in that crtent of cquity, all the 
23 gmt 4 H. Conrts at Weſtminſter are Courts of equity, viz, to adminiſter juſtice acc 
4 dry **7272 ding to the common law ; and thereupon it is ſaid in 10 E. 3. that the Chance 
I ry and the Kings Wench tis one place o2 court : Wut here it is to be noted, that 
at this time and befoze, the Court of Chancery was a ſetled Court in a ccr- 
tein place, to the great benefit and eaſe of the ſubject, 
Sir Robert Parning, that was Lo2d Chancelloz in 14 E. 3. andhad been chief 
Juftice of the common Pleas, wonld-in the Term time come and if in the 
court of common Pleas to hear matters in law debated and reſolved, when he 
was Lo2d Chancelloz, and ſpeak to them himſelf, as it appeareth, Hillar.17E.3. 
fol..14 b. & Trin.17 E,3. 37.b. and tn both theſe Terms Sir John de Stonore 
Kntght was chief Juffice of the common Pleas. 
Vide Roc.Parliz=. = And Dir Robert de Thorpe Knight, being chief Juſfice of the common Pleas, 
meat, 45 E.z3, Was made Chancelloz 26.Martu, 45 E.z3. and yct..in-Pichaelmas Terme fel- 
nu, 8. lowing he fate in the cotirt of common Pleas, and ſpake to matters in law, 
Mich! 45 E. 3. fol.12,b. Trin. 45 E.,3. 19, 22, 23.b. 2442 5926527, 28, Williamde 
Finchden then being chief Juſtice of the court cf common Pleas, 
Do DIC - Kniyet Knight, being Chief Juſtice of the Kings Bench,was 
made Chancelleur of England, 5.Juli, 46 E.3. andin 47 BE. z. fol.13.b. _ 
cn 
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den chief Juſtice of the common Pleas in a matfer of law depending in that 
court, ſaid, that he would conferr with the Chancellour and the Juſfftces of the 
Kings 2Bench, and in the end judgement was given by the advice of the Chan- 
cellour ( viz, Kniver) and all the Judges of the Realm. In 49 E. 3. 4.b. Kniyer 
Chancellour argueth a matter in law, and giveth judgement. 

Alſo peruſe all the Ads of Parliament pzinted andnof pzinted, and you ſhall 
finde none that giveth him power tohold any court of equity, where ſome have 
thought;tyat-the Statute of 36 E. 3. cap. g. doth give the Chancellour power to 
dzaw men befoze him foz relief in equity, but that Statute without queſtion re- 
ſerreth to his omar power; foz thereby it is pzovided, that if any man, that 
finds himſelf grieved contrary to the Articles above waitten,o2 others confat- 
ned in divers Statutes, will come info the Chancery,s2 any foz him, x thereof 
make his complaint, he ſhall p:eſently there have remedy by fozce of the ſaid 
Articles and Statutes, without purſuing elſewhere to have remedy-that is,the 
party grieved ſhall have an o21ginall wait in the Chancery grounded upon theſe 
Statutes fo} his relief, although no certain remedy be erpzeſſed in the Statutes 
without -purſuit in Parliament, which Act ts buf a Declaration of the com- 
mon Law, as oftentimes hath ben obſerved befoze, and giveth no ſhadow fo the 

Chancellour of any abſolute power. 
 Ifyou lok into the Parliament Rolls : The firft decre in Chancery that J 
find made by the Chancellour was in 17 R. 2, John de Windeſor complaineth 
in Parliament againſt Sir Ri, le Scrope, and requireth to be reſfozed to the 
PBannozs of Rampton,Cotenham,and Weſtwike in Cambaidgeſhire,the which 
were adjudged and o2dered to him by the Kings award,then being in the poſſeſs 
ſion of Sir John Liſley, and now withholden by Sir Richard le Scrope who by 
champerty bought the ſame : 1Bzicfly,the caſe, as in the Parliament Roll it ap- 
peareth, was this : Upon the petition of John de Windeſor againft Sir John 
Liſley foz the ſaid Wannozs; they comp2omitted the mafter to the Kings ozder 
and award; the- King committed the ſame fo the Councell, they hearing the 
ſame, doe o2dcr and adfudge the matter in confroverſte foz Sir John de Winde- 
ſor under the p2ivie ſeal, and ſent a warrant to Arundel! Archbilhop of Canter- 
bury, then Chancellour of England, to confirm the Kings award made by ad- 
bice cf his Councell, who fozthwith without moze adoe confirmed if by his de- 
cree: and granfed an injunction under the great ſeal againff Sir John Liſley. Af 
ter Sir John Liſley by pefition tothe King requireth that histitle to the ſaid 
Pannozs might be friedand determined as if ought by the common Law, not- 
withſtanding any fozmer matter, the King by p2ivie ſeal giveth warrant to the 
Chancellour to make a ſuperſedeas,which the Chancellour without any ſticking 
at if did by pzivie ſeal : affer which Richard le Scrope purchaſed the ſaid Man- 
nozs : Upon the deliberate hearing of the whole matter by the Lozds of Parli- 
ament,it was reſolved,that the purchaſe of the ſaid Pannozs was no champerty, 
and if was adjudged, that Dir John de Windeſor ſhould take nothing by his ſute, 
but ſtand to the common Law, and that Sir Richard le Scrope ſhould goe with- 
out day. 

It is thought,that this court of equity began under Henry Beauford, ſonne of 
| John of Gaunt, that great Biſhop of Wincheſter, afterwards Cardinall in the 
raign of Hen.5. and in the beginning of H. 6. and increaſed while John Kemp 
Biſhop of Yozk and Cardinall was Lo2d Chancellour in the 28 yearof H. 6. 
But it increaſed moſt of all,'when Cardinall Wolſey was Lozd Chancellour of 
England,anno $ H.$.x continued ynfill the 21 year of the ſame King:Of whom 
the old ſaying was verified, That great men in judiciall places will never want 
authozity, 4But the juriſdiction of this court belongeth to another treatiſe ; and 
therefoze thus much, which was pertinent to the underffanding of this bzanch of 
this Act, upon this jult occaſton ſhall ſuffice : Dnly thus much fo2 the honour x 
antiquity of that court, you read, that in the time of King Alfced (who began fo 
ratan Anno Domini, $52. and raigned 29, years and fir months) he gave a 
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pardon to Wolſton, and that it was inrolled in the Ccurt of Chancery, which 
Rec92d \Volſton vouched. 


TC Et les Juſtices de ſon bank.) The cules ef their attendance 
on the King arg afterwards tn this Chapſer {ct down ; therefoze we purpeſe- 
ly omit to ſpeak of this high and honeurz.ble Ccurt, Cut referre the ſame to 
the treatiſe of the Juriſdiction of Ccurts, cnly this may ke obſerted, that clte- 
it this Court and the Chancery became to hate cerfaine znd\etled places about 
one time, yet the return of wzits coram Rege are fill coram nobis ubicunque fu- 
erimus in Anglia. | 


q Ifsint que il eyt tout jours pres de luy aſcun Sages dela 


ley, que ſachent les beſoignes ,&CC.] This clauſe referrcth to the 
Judges of the King-bench, who are termed Sages dc la ley, and which could de- 
ſide the buſineſſe which came to the Ceurt, and duly dcliver juffice toall when 
ned ſhould be. This pzoveth allo, that at this time the Chancelloz held no 
court of equity ; fo the Dages of the law (the Judges of the Kings-bench) 
were duly to deliver Juffice to all : and hereunto may be applicd the ſaid bak 
in 10E. 3, that the court of Chancery and ef the Kings-bench was but one 
place (that is) to be guided by one and the ſame law, 

At the making of this Ac John Langron Biſhop of Chicheſter was Lozd 
Chancelloz of England : andat this time Sir Roger Brabazon knight, a man 
ercellenfly learned in the Laws of the Kealm, was chief Juſtice of the Kings- 
bench, and thz& other learned Judges, here called Sages de la key, were his 
companions ; theſe in Fleca and actent Recozds are called, Lecum tenentes 
Reeis, 


CAP. FI. 
TIT" le petit Seale, ne ifſera deſormes nul briefe que 


touche le common ley. 


The paint that ſaith { De touts les privie ſcales ] is not accozding to the Ke- 
co2D. 

Fo2 the beffer underffanding of this Ac, it is fo be undert@d, that at 
the making of this Statute the King had thz& ſeales : firſt, magnum fipil- 
lum the great ſeale; 2. paryum hgillum, the little o2 petit ſeale; 3. fig- 
nettum, the Ngnet. : 

The great ſeale ts in the cuſtody of the Lozd Chancelloz oz Lozd Keeper of 
the great ſeale; and there is a ſpectal officer in the court of Chancery, called 
Sigillator, who hath the ſealing of wzits, and other things that paſſe the great 
feale; Paryumſigillum, the little o2 petit ſeale, after this time callcd the pzivie 
ſeale : This ſeale 1s inthe cuſfody of the Clerk of the p2zivie ſeale, ſometime 
called keper of the p2ivte ſeale,after calledLozd pzivie ſeale, of whom Fleca ſaith 
thus, Cuſtodi fig1llt privati affocientur Clerici honeſtj, & circumſpeRi DominoReg! 
pn, in legibus & conſuetudinibus Anglicanis noticiam habeant pleniorem, quo- 
rum offictum fic ſupplicationes & querelas conquirentium audire & examinare, & is 


ſuper qualitatibus injuriarum oſtenſarum debituin remedium exhibere per breyia Reois. 

Wy —_= er my "42 way _— things are to be obſerved. E 
I. a , afſoctatosto the keper of the pzivie ſeale, are thoſe 

that we now call the Baffers of Requeſts, Magiſtri a libellis ſupplicum » whoſe 

office is herelively purtrayedonf, viz. quorum officium fir ſu pplicationes & quere- 
Jas conquerentium audire & examinare, 


2. Df 
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2 Df what qualify ought theſe ÞPaſters of the Requeſts fo be + They mult 
have th2ze qualities : 1. they mulf be honeſti & circumſpeA : 2, Domino Regi 
juratl : 3, qu! in legivus & conſuerudinibus Anglicanis notitiam habeant ple- 
niorem. 

3+ Lo whit end did they hear anderamine the matters contained in theſe 
petitions 2 Uc eis (id eſt ) conquerentibus ſuper qualitatibus injuriarum often- 
ſarum debitun remedium exhibere per breye Regis. ©90 as their office was, that 
betng leained in theLaw, they ſhould direc ſuch as petitioned to the King, to 
take theic remedy by the Kings wait, that is, by ozigtnall wait in the Chan- 
cery, And hereby it appeareth, that this Act is but tn affirmance of the com- 
mon law ; fo2 no wait befoze this Act could have been ſealed by the p2itte ſeal. 

Sigillum regis generally ſpoken is the great ſeal; and ſo is Braton to be 
undeiſtod, where he ſaith, Si aliquis accuſatus fuerit yel conyictus, quod Goil- 
lum Domini Regis falſayerit , confignando inde chartas, vel breyla, &c, pro yo. 
luntate Regis judictum ſuſtinebir. 

And the Mirroz yet moze plainly, Inter lesexceprions al power del Judge ; fi 
le commiſſion (1, le briefe ) ne ſoit ſeale del ſeale le Roy de fa Chancery , car al 
privie feale le Roy , &c. ne auter forſque ſolement al ſcale, que eſt afſigne dee 
conue de la cominaltie del people, & noſmement & juriſdictions & breyes orioi- 
nals, neſtoit a nul obeyer , &c, And in another place he ſaith, Er iffint ordeine- 
ront nous Auncicnts un ſeale , & un Chancellour pur le garder & pur doner briefes 
remediels a touts ſauns danger, &c, per cel feale ſolement eſt juriſdi&ion aſſignable 
a touts pleintifes ſans difficultie, &c, 
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Bra&.lib.3.fol. 


119. | 
Brir. fo. 10. b.acc' 


Mirr.cap. 3.cap. 
except al Poier de 
le judge. 

Cap.4. Ordi- 
nance de judge- 
ment, 


There are four Clerks of the pzivie ſcal, who give their attendance on the 


Loz2d p2ivie ſeal : The p2incipal office and charge of the Lo2d p2ivie ſeal and 
of his Clerks is abont ſuch things as paſſe by the bill figned,and are togo to the 
great ſeal : Df this you may read in the Statute of 27 H. 8.cap, 11, & lib. 8, 
fol, 48, incaſu Principis, : 


T Deſourth le petit ſeale.] This a ſaith not, that all wzits which 
concern the common Law ſhall paſſe under the great ſeal ; buf no w2it ſhall 
paſſe under the p2ivtie ſeal which touch the common Law: Foz it 1s fobe known, 
that the courts of the Kings Bench and the common Pleas had at the making 
of this Dcatute ſeverall ſeals, whereby they ſealed judictall waifs : As the ſeal 
belonging fo the court of Kings Benchis in the cuſtody of the chick Juſtice ; 
and ſo likewiſe the ſeal belonging fo the court of common Pleas ts in the cuſko- 
dy ofthe chief Juſtice of that court ; and the ſeal belonging to the court of Ex- 
chequer is in the cuſtody of the -Chancellour of that court, Ad Cancellarium 
Scaccarii pertinet cuſtodia figilli Regis, Officium Cancellarii eſt figillum Regis cu- 
{todire,fimul cum controrotultsſuts pro proficuo regni: And thefe ſeals are thctdents 
inſeparable to the ſaid courts fo2 the Caling of all judiciall wzits,+c. which, fo2 ad- 
miniſkration of juſkfice diſtributive to all men,are reſpectively under the ſaid 
ſeals, and without which the courts cannot adminiſter juffice: And therefoze the 
Pofits coming of theſe ſeals have been letten and dgmiſed of aucient and later 
times, but the ſeals themſelves were never demitſed,o2 letten,no2 could be, no2 
any other keper appointed to be keeper of them,then hath been time out of Mind. 

No ENoine de ſervitio Regis can be warranted by the King under his pzivie 
ſeal; no2 p2otedion granted under the p2ivie ſeal, but both of them under the 
great ſeal, becauſe they tendfo the great delay of julfice, if they be not duly ob- 
tajned:and therefoze the Law doth require the great ſeal in theſe caſes. But a 
warrant of the 3k ing under the pzivie ſeal fo 1ſue out monie out of his coffers is 
- (ufficient ; becauſe it concerneth but a chattell in poſſeſſion, Andin matters of 
[mall moment,and which can wozk no delay fo the ſubjed,the p2ivie ſeal is ſuf- 
ficient ; as to grant a Suyerſedeas of a pzocelſe in the Kings own caſe,o2 to grant 
a Nth prius where the King tis party,o2 to allow a plea againlft the King,to tan- 
cell a recognitzance made to the King, fo diſcharge a debf, o2 the like, 

At the making of this @tatute the King had another ſeal, and that is called 
Bbbb 2 Stonettum, 


Lib. 2. fol. 17. 
Lanes caſe, Oc- 
kam. cap.de ofe 
cio Cancellarii. 
Flet.lib.z. ca.25. 
Rot. pat. an. 24- 
E.3.part.2,m-12. 
ibid. 3oE.3. 
Part. 3. mM. 12. 


34 H.6.r. 35H. 
6.2, 
Lib.11.f0.93, in 
le Countce de 
Deyons caſe, 


4E-4. 16.32, 40. 
46 E.3. petit 10. 
48 E.3-,30.F.N. 
B. 85. Pl.com. 
fol. 20, Dycr 

5 Mar. 161.b: 

7 El. 233. 8, 


\ 
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F.N.B.fol.85.a. 


Hill. z E.4.- 


rot:14.indorſ.in 
Scaccario Petili- 


ans caſe. 


Lib.x1.fo.g2.in 
le Countee de | 
Deyons caſc. 
Vid.42 E.3.Ca. 3. 


F.N.B. 240.b. 


Regift.fol.132. 
F.N.,B.: 40. 


Articuli ſuper chartas- Cap.7. 

Sionettum, his Dignef. This ſeal ts ever in the cuſtody of the pzincipall Se- 
cretary, And there be foure Clerkes of the Signet, called Clerici Signerti 
attending on him. The reaſon wherefoze it is in the Secretaries cultodie, 
is, foz that the Kings p2ivate letters are ſigned therewith. Alſo the duty of 
the Clerk of the Signet is fo w2ite out ſuch grants o2 letters patents as paſſe 
by bill igned(thatf is, a bill ſuperſcribed with the ſignature, oz {gn manuall, 
o2 royall hand of the King) fo the pzivie ſeal, which bill being tranſcribed any 
ſealed with jthe ſignet is a warrant fo the p2tvie ſeal,and the p2ivie ſeal is a 
warrant fo the greaf ſeal.@uch was the wiſdom of p2udent antiquity,that what- 
ſoever ſhould paſſe the great ſeal ſhould come th2ough ſo many hands, tothe end 
that nothing ſhould paſſe that great ſeal, that is ſo highly eſf&emed and accoun- 
ted of in law, that!'was againft law,o2 inconvenient ; oz that any thing ſhould 
palle from the King any wayes,|which he intended not, by undue o2 ſurrep- 
kitious meanes, | 

And of the Signet the Law in ſome caſes taketh notice;fo2 a ne exeat reonum 
may be by the Kings wzit under the great ſeal, oz by commandement under the 
p2ivie ſeal,o2 under the ſignet:fo2 tn this caſe the ſubject ought to take nofice as 
well of the pzivie ſeal and ſignef, as of the great ſeal : fo2 this is but a ſigniffca- 
fion of the Kings commandement, and nothing paſſeth from him. 1But a war- 
rant under the p2ivie ſignet to iſſue any treaſure ts not ſufficient, but there it 
ought to be etther under the great oz2 p2ivie ſeal, The miſchief befoze this Ac 
was not concerning wzits under the Signet; fo2 that was not attempted, buf 
under the petit oz pzivie ſeal, which this Aa ouſteth as a thing done againft 
Magna charta, cap. 29. Where it is ſaid, Nec ſuper cum tblmus , nec ſuper cum 
mittemus, nifi per legale judicium parium ſuorum, vel per legem terrz. And 
to grant wzits under the p2ivie oz petit ſeal was coacra legemrerrz, : 


tis. 


CAP. FE. 


E Conftabledu Chaſtle de Dover ne plede deſormes ala - 
= de Chaſtle nul pleeforeine du Countie, que ne 
tpuche la gard du Chaſtle. Erle dir Conſtable ne diſtreiner les 
gents dn Cinque Ports,a pleader ailours ne en auter manner 
= ils devoient, —_— la forme des charters que ilsount 
es Royes, delour franchiſes auncients affirmes per le grand 


Charter. 


q Conſtable du Chaſtle de Dover Y Jt is fo be known, that he 
that.is the Conſtable, o2 Lieftenant, oz ke&eper of the Caſtle of Dover,is alſo 
the UUarden of the Cinque Pozts. And the Kings wits directed fo him, are 
directed, Rex, 8&c. B, Conſtabulario Caſtri ſui de Doyer , & cuſtodi Quinque 
Portuum ſuorum. But he ts commonly called Lozd Warden of the Cinque 
Pozts. The Cinque Pozts be, Haſtings, Dover, Hithe, Rumney, andSand- 
wich, whereunto Winchelſey and Rye (as moſt of note) and other Townes be 
adjoyned, | 

The Conſtable of Dover and Lozd Warden hath two fjuriſdicions,viz.1.the 
authozity of an Admitrall;and the ſpeciall charge is c itted to one that is nof 
only of great p2oweſſe, wiſdom,and experience in military knowledge, and ſpe- 
cially in ſea-ſervice;but alſo of appzoved truſt and loyalty, becanſe in regard of 
their fituation,they require the vigilant care of their particular Admirall, and 


his reſidence thereupon, in reſpec of the danger of the invaſion of —— 
reaſon 
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reaſon of the narrownele of the ſea there, and that this Realm was never con- 
quered by any enemy, but landing at one of theſe five Pozts ; as by the Koman 
at by the Daron at and by the No2nian at Yaltings. 
ut with this juriſdiction our Sftafute dealeth not withall. SITY 
2. This Conſtable of the Caltle of Dover mentioned in our Act hath a juriſ- { . _ 
dictton fo hold plea by bill concerning the guard of the Caffle,xc.accozding tg mor 0pm 0 
the courſe of the Common Law, and of this juriſdiction doth our Sfatute _ — 2 _ 
ſpeak. | 7 SES 24.13 E.q, 
And it is to be known, that of ſuch things, whereof the ConTable of Dover wo - op 
and Lozd Warden hath juriſdiction, he is the immediate officer to the court, * £3: 1b. 30H. 
and, as it hath been ſaid, wzits ſhall be direced fo him, as in all reall acions,xc. ,”: _, FI 
fo2 land within the cinque Pozts, And true it is, that they of the cingue Pozfs Eg - E 3. £ 
have great liberties and paviledges, in reſpec of their neceſſary attendance in Jurild. 60. 
the Pozts fo2 the defence and ſafety of the Realm: but yet the cinque Pozts 7* K-2.brev. 636; 
are not exempted out of the County, foz divers cauſes : | 
x- The Conftable of Dover hath no generall juriſdiction within the cinque 
Pozts, but it is limited, Foz example ; Jf a man bemurdered in any of the 
cingque Pozts, the wife ſhall have an appeal againft the murderer direcedfo the 
Sheriff of the Connty,and he ſhall execute the wzir within the cinque Pozts, 
foz the Conffable hath no juriſdiction to hold plea thereof, as if was reſolved, 
Trin. 42 Elizatn an appeal bzought by Dorothy Wacs againft Baynes,foz the mur- Tin. 42Eliz.co- 
der of her husband at Feverſham in the County of Kent, And ſo it is, if he _— 2 aÞ- 
be in cuſtodia Mareſcalli, the appeal may be b2ought by bill agatnff him foz mur- Ls A 
der in any of the cingque Pozts. Alſo if the Conffable of Dover hold plea of a T7, 
fozrain plea, contrary to the purpozt of this Statute an action upon the Sta- 
tute doth lie againſt him, and the wzit may be direced to the Sheriff of the Vide a notable 
County, and he may ſerve if within the cinque Pozts. Record, Paſch* 
2, If a ftranger doth treſpaſſe, tc. in the cinque Pozts, xc. the ſuit ſhall be 32 E-2-coram 
by wzik, left the treſpaſſe ſhould be diſpuniſhable. Rege Kanc* 
3. If a Przcipe be bzought againff one foz land within the cinque Pozts, and ,, x.,.-. 
he appear and plead to it,and judgement be given againft him in the court of : 
common Pleas, this judgement ſhall bind him foz ever :; foz the land is not 
— "pd out of the County, and the tenant may wave the benefit of his pzivi- 
edge, | 
4+ The pziviledge extenveth not but fo cerfain particular Townes, whergof 
the Kings courts cannot judicially take notice. 
But otherwiſe it is of a judgement given in the common Pleas in a Prxcipe 
of tands that lye in any of the County Palatines of Cheffer, Lancaſter, and 
Durham : foz they are exempted from the juriſdiction of the Kings courfs, and 
within them are jura reealia , and plenary juridiction ; and ſo known tothe 
Kings courts, fo2 they fake notice of all the Counties of England, becauſe | 
they be immediate fo them foz direcion of waits : And therefoze although the |. -.- 
tenant doth admit the juriſdiction of the court in thoſe caſes, the judgement a- 7; ws wi hs 
gainſt him foz many of ſuch lands is void, Andthus are the doubts in ſome ,£.4.:6, 
boks in this and other like caſes are fully reſolved, | , 45 E-3- juriſsy. 
It is further to be underff@d, that the Baioz and Jurats of the ſeverall 42 £-3-24- 49 8- 
cingue Pozts have power to hold pleas, ec. andupon their judgement no wait BF ing 
of errour out of the Chancery doth lye returnable in the Kings Bench,noz waif. z..& jib. 5.fol. + 
of falſe judgement returnable into the court of common Pleas : but by the 4c. Eler. lib.s. 
franchiſe and cuftome of the cinque Pozts ſuch an erroneous judgement ſhall cap.z6. Dyer 23. 
be by bill, in the nature of a wzit of errour, examined, coram domino cuſtode ſeu —_— 30H. 
eardiano quinque Portuum, apud Curiam ſuam de Shipwey, And if the judgement - re 7a 
be erroneous, it ſhall be reverfed by the UWarven of the cinque Pozts, and the giverfiry des | 
Pato2 and Jurats ſhall be fined, and the Paioz removed from his place, afid'yet Courts, cop. 
the court is a court of Recozd. | 5. Ports, 
And this kindof juriſdiction could not begin by Leffers Pafenfs,but by Par- ———-o__ 


liament, And J find in the Bok of Domeſday of the Liberties and franchiles ,. 4.56 
| granted Þ1. com. 37. b. 


) 
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See the Termes granted to the cingue Pozts, as granted in the reign of King Edward the Cen- 
of the Law, verb. feſſour, | 
Cinque Ports. And this manner of reterſing of a judgement,and the judgement therenpcn, 
is the onely phenix of the law foz the reſpects. | 

Firft, that a judgement in a ceurt of Recozd ſhall be reterſcdo2 affirmed 
without the Kings wzit purchaſed ont of the Chancery. 

Secondly, that they being Judges of reco2d ſhall be fined, where in a wait cf 
falſe judgement the ſuiters ſhall be but amerced. 

And thirdly, that the Þaioz that gave the judgement ſhall be removed from 
his place. But our Ac extends only to courts holden befoze the Conſtable in 
our Act mentioned, and not to the court holden befoze the Batoz and Jurats, 
Rot. cart. 1, Johan, part. 2. m. 12, 2 Johan, m. 51, Rot. clauſ, $8 H.3,& 10H, 3, 
in dorſ. m, 18. Paſch, 9 E, 1. coram Rege Kanc* Rot, 35, Ror, Parliam, 18E. x. 
fol. 6, Hill, 2x E. 1, rot. 4. Paſch, 21 E.1, fol.4, Rot, Vaſc.an. 22 E.1.nu.2, 3,71 3, 
Rot. clauf, 23 E. 1, Rot. pat. 34 E.1,m. 25. Rot, Parliam. 13 E.3.nn.11. Pat, 
33 E. 3. m.6,Rot, brevium, x E. 3. part, I. Rot. clauf, 1o R.z, bis: Rot, clauſ. 8 H.6. 
mn. 15, 

2 that .deſires fo read moze of the liberties and paiviledges cf the cingue 
Pozts, he may read the Recozvs (amongſt many others)nert befoze cited. 


C Er ledit Conſtable ne diſtreinera, &c.] This b:anch is e- 
vident ; and therefoze without further erpoſition, with one reco2d of Parlia- 
ment J will conclude this Chapter. | 

: The Commons of the County of Kent complained againff the efficers cf the 
Rot, Parliament. ' © 19 of MDover,foz2 arefting them by their Catchpoles to anſwer befoze them, 
F .135- whereunto they were not bound. The anſwer hereunto was, that the officers 
ſhould have no juriſdiction out,of the fee of the Bonour and Caſtle of Dover,noz 
ſhould make no p2ocelſe by Capias'out of the liberties of the cinque Pozts. 


A————_ —_——— 


LEP. FIEL 
| CE Roy ad grant a ſon people, que ils eyent election de 


lour Viſcount en cheſcun Countie, ou Viſcount neſt my 
de fee, {ils yoilont. 


Vid. Inter leges Df auncient time befoze the making of this Ad ſuch officers oz miniſters as 
San&i 15g A were inffituted either foz pzeſervation of the peace of the County,.oz foz erecu- 
T__ Ns 5:1, fion of jultice,becauſe it concerned all the @ubjects of that County, 4 they hada 
cap; 33- great entereft in juſt and due ererciſes of their ſeverall places,were by fozce of 
E.N.B.z36.k. the Kings wait in every ſeverall County choſen in full oz open County by the 
TN | freeholders ofthat County : as befoze the inſtitution of Juſtices of Peace there 
were Conſervatores pacis in every County, whoſe office ( accozding to their 
names) was to conſerve the Kings peace,andfo p2otec the obedient andinno- 

* Rotpat.an.g E.z. Cent ſnbjects from fo2ce and violence. Theſe conſervatozs by the ancient com- 
: - mon'Law were by fo2ce of the Kings wzit choſen in full and open County de 
probioribus & potentioribus comitatus, &c, by the freholders of the County ; 

after which elecion.ſo made and returned,then in that caſe the King direced a 

This Bretin was Watt to the party ſo elected. Edwardus Dei gratia Rex Angliz, Dominus Hi- 
Lord of the Man- Peffilz, & Dux Aquitaniz, dilefto & fideli Johanni de Bretun ſalutem. Cum 
nor of Wichin= Vicecomes noiter Norff, & Com? ejuſdem comitatus elegerunt yos in cufto- 
gham in Norf. dem . pacis noftrz wbidem , yobis .mandamus quod. ad hoc diligenter intendatis, 

| prout idem Vicecomes vobis ſcribi faciet ex parte noftra, donee aliud inde prz- 
ceperimus, In cujus rei, &c, datum, &c, apud Ceftr?, 2. die Sept. anno regni no- 

{tri 5, 
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ſri 5, Andlo it was then, andyet is of Cozoners to be choſen in full and opent 
County by the freeholders of the County by fozce of the Kings wzit ; And 
though the wo2ds of this wait be de aflenſu comitatus,and of the other, per cormmu- 
nitatem ejuſdem comitatus,And by this Aa, by the people, yet ought the election fo 
be by the freeholdersof the County : And ſo it was then, and yet is of the 
Knights of the Shires fo2 the Parltament, and of the Uerdero2s of a Fozeff, 
And likewiſe tt was of ancient time of the Sherifof the County, and reffo- 
red by this Ac to the freehelders of the Countfy;but this ts altered by divers Arts 
of Parliament, viz, the Act of 9 E.2. Lincoln de Vicecomiibus, 14 E.3. 12 R.2.+ 
23 H.6. The Knights and Burgeſſes of Parliament were then,and pet are eli- 
gible as daily experience feacheth. Now becauſe that theſe and others were elt- 
gible, the @fatute of W. 1. p2ovideth, that elections ſhould be freely and duly 
made without any diſturbance,as by that Ac appeareth. De hereafter Cap.1 3. 
Wut J could not let paſſe a reſolution of all the Judges of Englandin z4H.s. 
which grew upon this occaſion. Upon a reference by the Kings paivie Counce! 
to Dir John Forteſcue, and Dir John Priſor chief Juffices, and fo the reſt of 
the Juſfices concerning a Sherif conffituted by the King himſelf, it is thus 
in the Councel-bok recozded, 3. Marti: An. 34H.6, as followeth in theſe wozds : 
Upon a demand that my L ozd Chanceloz made tothe Chief Juges, and fo 


not be erxccuted in Lincolnſhire, bycauſe there was no Sherriefe ther,x that the 
King by his Letters patents under his great ſeal had deputed certain men fo2 
to have be Sherriefes there 2 what them ſemed ſhould be doon in this behalf. 
90 that the Kings Laws and Juffice might ben executed in that ſhire, as it is 
crecufed in other ſhires of England. 

The ij chief Juſtices the ſame day came unto my Lo2ds of the Kings Tonn- 
ſel in the ferred Chamber, and upon the aboveſaid demaund ſayde, that then 
ſemed, and ſs if ſemed unto the remnant of the Juges , that the King did art 
errour, when that he made another perſon Sherriefe of Lincolnſhire then was 
choſen and pzeſented unto his highnes after theffec of the Statut in ſach 
behalfe made. | 

And though that he that ſo was made Dherriefe would not take it upon him, 
ought not to be ſs puniſhed, and fo make alſo great a fine foz his diſobeiſance, as 
that pif he had be one of the itj. perſons that were choſen to be Sherriefes after 
the tenure of the ſtatute, | 

And furthermoze them ſemed, that the King ſhould have recourſe fo the thzee 
perſons that were choſen after the tenure of the ſfatut , and make one of hem 
Sherrief by Leffers patents beringe date eifher at the day of thelection of hem, 
02 els at Pichaelmas. 

And though that ſithence the ſaid election any of hem have gete him an er- 
emption,that he ſhould not be made Sherrtiefe,yet them ſemeth that he ſhould be 
charged to fake the ſame office upon him. 

And furthermoze them ſemeth, that yif none of the ſaid 115 perſons choſen be 
- made, that then ſome other th2ifty man dwelling in a fozetn ſhire be entreted to 
occupie the ſaid office fo2 this year. Andthe next year, that in eſchning of ſuch 
vg » that the ozder of the fatut in ſuch behalf made be obſerved 
and kept, 


| To the King our ſovereign Lord, and to the Lords ſpirituel | 
and temporetl of his moſt noble Counſail, 


Beſechith mekely your humble liegeman John Tempett Knight, to grant 
your Letters under you p2ivie (cal fo bs made in fozm following. And he ſhall 
' þ2ay to God foz your moſt noble effate. 


Henry,%&c, Zo the Treſozer and Barons of our. Cſchequer. Fozaſmuch as 
our truſty and welbeloved John Tempeſt knight, by us ozdeined and deputed fo 
be Sherief of Lincolnſhire foz this yere,hath foz certain cauſes foz him — 
utterly 


ode 194 18 


Regiſt, 197. 
F.N.B. 163. k. 
4 E. 4. 44- 
F.N.B. 164. c. 
Regiſt, 


9 E.2. Linc.de 
Vicecom, 14 E.3- 
cap.7. 23 H.6. 
ca.8. 12R.2,24.3, 
Fortelcue ca. 24. 
& 26, 

W. t. Cap. 5» 


# 
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Sherifc. Tur ua nrnrrtus 


the remnant of the Juges, how thaf the Kings laws, neither Juffice might, 41, 20 ataau I'S 


7 
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4 +, + ,of y Pntterly refuſed to take upon him the charge of the ſaid office, without that it 
like vs ſo to purveti fo2 him, that he take no lofle in the ſatd cffice, like as we 
have don nowe in late yeres fo2 othir that have ben Dhericks of the ſaid ſhire, 
We conſidering the hurts and manifold inconveniences that ſhculd enſue, not . 
only to vs, but alſofo our ſubgites, namely, 1n letting of their ſuites at coms 
mune law.if the ſgid ſhire ſhould long ſtand deſfitute ofa Sheriefe, Wol and by 
thadvice of our Counſatl have granted fo the ſaid John,that he ſhall occupie the 
ſaid office by appzowment, x ſo accompte fo2 this yere. And therefoze we charge 
pou,that in his accompt that he ſhal be to yeild vnto vs bycauſe of hts ſaid cffice, 
ve charge him.not with the hwle extent of the ſaid ſhire, that is fo ſay of thes 
two fermes called de reman* firmz Com! poſt tecras dat” and firma Com? numero, . 
And alſo of thees particular pzouffifes, called de firmis Ballivorum, auxilium Vic 
Francipleg* Certi fines, iſſues, pzouffites, no2 none othir things by him to bereiſed 
by vertne ofthe ſummons of the Pipe,o2 ofthe Gzenewer in the ſaid ſhire, ſave 
onely of ſuch parcels as he with his true diligence ſhall arreare and gader, And 
that of all the remenant that ſhall come &« grow vato vs of the ſaid ſhire, ye ut- 
terly & clearly diſcharge & acquite the ſaid John Tempeſt knight ſheriefe afozeſaid 
by his othe,o2 by th'othe of his deputy ſufficiant accompting fo2 him, withouten 
any iſſue, tryall,oz averrement betwir vs, # hf to bs had therein, Peuen, ec, 


x*@= a £Q% : T. Cant. R. Salisbury. ; : 
13 ew W. Ebor, R. York, R. Sant Johannis, 
T, London, Stourton, 
J. Lincoln. MW. Faucomberge. 
Indorſament. XIX. die-Noyembris, an 34. apud Weſtm'' in camera ſtellata Rex de aviſamento 


confſilit yoluit, & mandayit, quod Cuſtos priyati Sigilli ſut literas ſub eodem fie1llo 
fieri faceret ſecundum tenorem infra {criptum dominis ſe ſubſcribentibus, ur Pa- 
ter artent* ut Henricus Ratford qui fuit Vicecomes anno przxterito ejuſdem 
con? , & nonnulli alit Vicecomttes retroaGtis temporibus eodem modo habuerunt, 
& occupavyerunt. 

T, Kent, 


Which.aboveſaid unanimous opinion, Leing the adviſcd reſolution of two 
ſach famous chief Juſtices, and of all the Judges of England, and finding it 
in the Councell-bok, J thought it fit to be publiſhed in ſuch wozds, as it ts 
there ſet downe, as a ſure and juſt erpoſition of the Statutes concerning the 
making of Sheriefs. | 


CAP. IX. 


Ha Roy voet & commaund, que nul Viſcount, ne Bailife, 

4_nemitte en Enqueſts,ne in Juries plus des gents,neauters 
neen auter manner que il neſt ordeine per eſtatute, & queils 

- mirtefit entiels Enqueſts & Juries le plus procheines, le plus 
ſuffilants, & meynes ſuſpicious. Er que auterment le ferra,& 
de ceo ſoitattaint, rend' al plaintife ſes damages au double,& 
ſoit enla greye merciele Roy. | 


x. part Infticur, Df the antiquity and right inffifution of the tryal by x2, andof the number 


«q Ordeine 
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q Ocdeine per leſtatute.} what is, by the @tatute of w.4.cap. 33, 
de the @tatnte of 21 E. 1, Ver. Magna Charta 85, and ſe befoze in the expoſts 
tion of the Dtatnute of W. 2. cap. 38, 


q Enqueſts.] This Act doth ertend fo all enqueſts ex officio, 02 fox 
tryall ofan illue between the King and the ſibjec,o2 between party and party, 
alſo to all ſuifs oz pzoce&dings oither criminail oz civill, reall, perſonall, oz 
mixk, publick 02 pzivate, grand oz petit, Aſiſes oz Enquelts. | 


T Lepluis procheine, &c.] Irthe purview of this Ac were well 

executed, then were the right inffitatton of tryall by Juries obſerved; foz Vid. 7 E.z. 26: 
then every Juroz muſt have two moſts, and one leaff, yiz. moſt ne&r, moſt ſuf- Þis-8 ©. 3.30. 
ficient, and leaſt ſuſpitious. Dee the Regiſter and F.N.B. how the party grie- Rs CEnTFs 
ved may have remedy upon this @tatute, andthat in waits of aMiſe, attaints, c,,..-.x.x.z. 
and other actions, where there be Jurles at the firft day, oz when a Venire fac* 165.2. & 166,9. 
is awarded t6 the Sheriff to return a Jary, the Demanvdant oz Plaintiff, ths. 1ib.8.fol. x x8. 
Cenant oz Defendant may have a wzit to the Sheriff fo return Jurozs acco2- yore! rs 
ding to this Act,and if he doth not accozdingly,an attachment lyeth againtt hint. 7+. Iaſtiraces, 
And where the party plead to ifſae, and ſuffer the Jury fo be ſwozn,o2 chalten- @&.234W.:z. 
geth them, and fried indifferent, and paſfe againff him ; it is ſaid, that he hath cap.38. Magna 
no remedy, but firſt to reverſe the jadgement by wait ofattaint, and then to —_ 29, 
take his remedy upon this Stafute. But ſee the Statutes of 20 E. 3. cap,6, and oP 186 ,& 


87. 
34E.3.cap.4. 43 E.3.cap.1r. & 4E.3.cap.11,& 5 E.3.cap. 10. : 


© Ses damages au double.) That ts donble the value of the land;vebt 
damages, 02 other thing that he loft, oz was barred of by reaſon of that verdict. 


" 
—— So—_ — chem  * 


PR” "IR 
I r_—_— — 


CAT X 


N droit des conſpirators, faux enformers, & malveyes 

procurers des douſeins, _—_— juries le Roy 
2d ordeine remedie as Plaintiffes per briefes de Chancelarie. 
Erjademeins voet le Roy,queles Juſtices de lunebanke & de 
lauter, & Juſtices daſsiſes prend* aſsignes,quant ils veignent 
en pais a faire lour office,de ceo facent lour enqueſts a cheſcun 
pleint ſarts briefe, & ſans delay facent droitas Pleintifes. 


q Confpiratours.] Theſe ars deſcribed by tho Statute of 43 E.r. Definicio de con- 


ſpirar. 33 E.2. 
7 Faux enformers.] Theſe are fo be underffod of imbzacers, and V*t- Mag. Chart. 
under-hand inftrucozs, and leaders of Jurozs returned, and albeit thematter 9 * 
which he enfo2meth be true, yet 3s he a falſe enfozmer, becauſe he doth if tnuns 
dleand unjuſt martner. | 
T Malveis procurors.] hat is niveritwv of ſich as uſe fo packe 
Inrozs by nomination, oz other pzaitice, oz pzoctremont. 

_ T Donſcins, duodenz inLetis, &C.]. Ate here this law be- : 
finveth with) the inferiour,as Doiſeins in Leets, and ther ntakers of F-N-8-116.s. 
the Act doe parttcularize-therelÞ, viz, Jnquilitions, Aliſes;/and Aurtos: _ 

Cccc Le 
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This Gilbert de 
Rowberie was 
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© LeRoy ad ordeine remedie per briefe de Chancclarie.) 


The o2dinance here mentioned, whereby a wait is given againft conſpiratozs 
( which wzit was framed per Gilbertum de Rowberie Clericum de Concilio Do- 


one of the Kings mini Regis, and allowed by authozity of Parliament ) was enacted at the Par- 


Juſtices of his 
Bench, as hereaf- 
ter ſhall appear. 
Vet,Mag.Charr, 


I11. 
Regild. 


F.N.B.1 14,119, 
&c.Stamf.pl.cor. 


173, Kc. 


27 Aſſ.p.59. 
24 E.3. 34. 


43 E.z.conſp.11. 
4 H.5. judgem. 
220.Stamf.pl.cor, 
175198.lib.g. 
fol. 56.Poulters 


cale, . 


$ E. 3.Cap. 10, 

34 E. 3.cap.v. 

38 E.3.cap.12. 
41 E.3.15. 
Coram Rege a- 
pud Linc. Hil. 
29 E.1, Irot.19. 
Secundum ordi- 
nationem r 


21 E.1.ub 


Gilbert de Rows 


bery. 


F.N.B:fol.1 16.k. 
3 E.3-19.8 E. 3. 
18.11 H.a4.2, 

22 R.:. bre* 88, 


ISE.4.1. 


24 E43434. . 
Vid. 22 E.3.1. 


liament holden an. 21 E. 1.Rot.2, Which ozdinance you may read in Vet. Magna 
Charta, But there it is ſet down to be m«de in 33 E. 1. where in truth it was 
made. in 21 E. x. which errour there, and the miffaking of Richard Tortell the 
Painter,in quoting 33 E.1.to this bzanch (as if the makers of this Act had ben 
indued with a p2opheticall ſpirit) would in the nert impzeſſion be amended, 
This o2dinance was put in affirmance ofthe common law : foz the wiit of 
conſpiracy was maintainable both in caſes criminall concerning life,x civill,as 


it appeareth in the Kegiſfer and F,N.B. and plentifully in cur Boks : Andin 


' caſes concerning life, if the conſpiratozs be indited and conviced af the Kings 


ſuit, judgement villanous ſhall be given againft him, but nof af the ſuit of the 
party, which judgement 1s by the common law - foz it 1s gtven by no Statute. 


q Etjademaines voit le Roy queles Juſtices delun bank 


& lauter, &c.) && the Statutes of 5 E.3:34 E-3.38 E.3.&c.by the which 
this Statute is inlarged as to the Juffices. And a notable caſe in 41 E,;.in er- 
pounding of theſe Sfatutes, and upon like reaſon this Act concerning the p20- 
ceeding by bill, accozding to the wozds of this bzanch, ſans briefe & ſans delay. 
Jn the next year after the making ofthis Ac, which was inthe 29 yearof 
E, 1, William de Welbye bzought anadtion by oziginall wait of conſpiracy, re- 
turnable ' in the Kings Wench agdinft William of Hemſwell, Parſon of the 
Church of Newton, and John of Malden Parſon of the Church of Askerbye, 
ſecundum ordinationem Regis ; fo2 that they per conſpirationem & confedera- 
tionem inter eos malitioſ2 faRt* apud Groham , &c, anno. regnt Domini Re- 
ois Nunc 39. procurayerunt & fecerunt przfatum Willum de Welbye citari coram 
Nicholao de Whitechurch Archidiacono Epiſc* Lincoln? ad reſpondendum prafat* 
Will &c, foz a treſpaſſe, whereof he had been acquitted in the Kings Conrt. 
Hemſwel pleaded not guilty. Malden the Parſon pleaded that he was com- 
munis adyocatus, & pro {uo dando , &c, and juſtified as an Attozney, and 
dented that he conſpired, ec, Whereupon iſſues being joyned, if was found be- 
foze Gilbert de Rowbetie, that Malden the Parſon of Askerbye was commu- 
nis adyocatus, and was not guilty of the conſpiracy, 4c. and the other was founy 
guilty, and judgement was given againft him ; fo2 in this and the like a conſpi- 
racte wiltlye againft one : otherwiſe it is in caſe of felony. By this Recozd if 
appeaxeth that a wait of conſpiracy dothlye upon the ſaid Act of 21 E, 1.(foz the 
conſpiracy was alledged befoze our Statute) fo2 a conſpiracy between two foz 
the/one of them to ſue the Plaintife in the Dpirituall Court : and note the Re- 


.£62d ſaith, Contra ordinationem Domini Regis, And note it did1ye foz conſpi- 


racy in a ſute in the Gccleflaſticall Court. 


Jn—_— 


— —— 


CAP. XI. 


IDF rechiefe pur ceo que le Roy avoit avit ordeine per le- 
ſatute,que nulde ſes miniſters ne priſt nul plec a cham- 
pertie,&: per cel eſtatute auters miniſters neſtaient pas avir ces 
| heuresa ceo lies : Voit le Roy,que nul miniſter,ne nul auter, 
pur part avoler des choſes que ſont en plee,enpreigne les bc- 
foignes que ſont en plee. Ne nul ſur tiel covenant ſon droit ne 


leſle 
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leſſea auter. Er f1ul le face, &de ceo ſoit atraint, ſoit forfait, 

& encurr” devers le Roy des biens, & des terres le parnour, a 

la value detant come fa part de ſon purchaſe per tiel empriſe 
amounter*. Er a ceo attend”, foit reſcue celuy que ſuer voudr”, 

pur le Roy devant les Juſtices, devant queux le plee avera 

eſte, & per eux ſoit lagard' fait, Mes en eo caſe neſt myea en- 

tender, que home ne poitaver counſaile des Countours, & 

des Sages gents pur ſon donant, ne de ſes procheine amis; 


The cauſe ef the making of this Stfatufe was, that where the Statutes of W.x.cap.25 
W.r. 11 E.1i, andW.2, of champerty were particular, and extended only to w.z.czp.2g, 
the Kings minifters,the Chancelloz,the Zreaſurer,Juffices, the Kings Coun- Star. de Cham- 
cellers, Clerks of the Chancery, of the Exchequer, and of Juffices,and fo thoſe OO 11E.s, 
of the Kings houthold, Clerk oz Lay. Now this Act is generall, and doth ex- (1702s Chart, 
tend to all perſons; foz the wozds are generall, Nul miniſter, ne nul auter, oY 


C Pur part aver des choſes que {ont in plea.) 3 A.vargain with 
B,owner ot the the Pannoz of D.B.is umpleaded,B,infeoffed A, hanging the ſuit 79 2. cham- 
acco2ding to the bargain, though this be within the letter of the Law, yet ts if pr og = com. 
not within the meaning. Dn the other lide,it is adjudged champerty,if he main- g Be _ IM 
tain any party hanging the plea fo have parf, though he purchaſe not, noz2 take 
any ſtate. And this Act ertendeth fo all actions, as well perſonall, reall, and 47 x.; g. 
mixt.If the Tenant hanging the plea grant a rent out of the land,this ts cham- F-N.B.r74.k. 
perty, 4 yet it is no parf of the thing in demand, but if is within the ſame miC- 
chief. Jn an aſſiſe b2ought againſt the diſſeiſoz, and the fenant maintain the 47 E.3 9- 
plea upon covenant o2 p2omite after recovery to have part ; although the diſſei- **N-B-a72, 
ſoz hath nothing in the land, yet ſhall he have an action of champerty, becauſe 
he may be charged with damages, and the tenant ſhall have his action alſo, 
If the huſband and wife be impleaded, and one doth maintain foz champer- ,, x. 3.9, 
tie, the husband only may have the action, oz the husband and wife may joyn. 
And this action may be bzought hanging the p2incipall plea befoze judgement; 47 x. 3.9. 
and if the Demandant be non-ſuif,yct may he have an action of chayperty, 33 E.z. main- 
Jf two be impleadedin a reali action, andone doth maintain the Deman- —__ 
dant to have part, the Tenants bzing a wzit of champerty, the non-ſuit of one 75, £1". 
is not the non-ſuit of the other, becauſe the action of champerty being but acceſ- __ 
ſary, doth follow the natare of the p2incipall action. : 
If the Tenant make a feoffment in fe hanging the wait, if one doth main 
tain the Demandanf to have part, the feoffo2 ſhall have the action of cham- 
perty ; fo2 he rematnes Tenant to the Demandant. 


T Ala valuede tant, &c. ] That is to ſay, the value of the land, , E.4-13. 
Oc the Statute of 32 H. 8. cap, g. 
T Devant les Juſtices devant queux.] © the Statute of 


4 E.3.cap.11, X 
Nete, the party grieved may upon this Statute either have a wait direced Regiſt. 83. 
to the Sheriff, 02 a wit direced to the Juſfices befoze whom the paincipall ** ec 
action dependeth. 
T Ne nul ſur tiel covenant.) Þere it is taken fo2 a pzomiſecz F.,N.8. 172.1; 


contra by paroll, as well as by ded. 


Se the Dtatutes of r E.3. 1 R. 2. and32H.8. 1 E.z.cap. 14. 
| R. 2,C2P. 4. 


7 Mes en ceo cafe neſt my a entender, que home ne poet is. 


aver councell de ſes Countours, ne des Sages gents.} Councell, 


cnſilum, is taken foz advice and direction in law,and that is to be hadof the 
Ccee 2 perſons 


\ 


6 E. 3.fol.33- 
20 H.6.12. Pl. 
com. 305, F.N. 
B. 172. h. 


Calvins caſe. 

21 H.6.16. b. 
29 H,6.mainte- 
Nance 12.19 E- 
4-3.b. 34 H.6- 
36. 39 H.6.5. 
6E.4.5.9 Ec4. 
32. 14 H.7.2. 
KC 


13 H.4. 19. 


17 E TL chame 
RY I 4-per les 


3b. F 


Lib.7.fol.13,14- 


Articuls ſuper Chartas. Cap.11. 
perſons, viz, 1 of Derjeanfs at law, ſervientes ad legem, erpzeſſed here under 
the name of Countors : 2. of Appzentices of law, Apprenticu legs, in pleading 
called homines confiliarii, & in lege periti , exp2efſed here under this wozd Sa. 
oes, And theſe have officium ingeni! : 3, Attoznies of law, that have officium 1a- 
poris,tn following the advice of the learned,and diſpatching of matters of courſe 
and experience, and they are under theſe wozds, Sages gents. Confilium is alſo 
taken foz aſſiſtance, maintenance, and comfozt in their ſuits. Andſo it is ta- 
ken here. 


T Deſes prochein amyecs.] That is, of their next bloud, who 
are 02 ought to be their ſureff aſſiſtants, aiders, and comfozters ; foz naturz yis 
maxima, and as ſome ſay, Natura bis maxima, | 

And accozding to this diverlity of ſignification, if the Serjeant at Law, Ap- 
pzentice, o2 Attozney doe take a feoffment hanging the plea, oz the ltke to 
maintain the Zenantf, though it be pro ſuo dando, in lieu of his fee, yet is this 
champerty within the purview of this Statute ; fo2 their counſell, that is,their 
advice and direction in their pzofeſſion of law is ercepted ; but fo take any 
eſtate in the land hanging the wait, foz maintenance, ts to become a party,and 
in no ſozt allowed fo them by this Ad, | 

3But if a father be impleaded, he may infeoffe his ſon fo2 his aſſiſfance, main- 
tenance, and comfoz2t ; fo2 that is natures pzofeſſion foz the ſon aſſiftere, manu- 
tenere & .conſolari, & e conyerſo, & fic de fimilibus: & fic alia eſt profeſſio legis, 
& alla naturz, | 

Do it is,thaf the ſon may of his own money, and in his own name give fes 
fo his fathers Councell, oz Attozney,without any cxpectation of repayment,and 
ſo may the father fo his ſons Councell ; foz he ts procheine amye, but ſo cannot 
the @crjeant noz Appzentice, fo2 that their councell, advice, and dircction in 
lav> is onely ſaved to them. But the Attozney may in his Baſters name lay 
out his own mony to hts Councell, to be repatd fohim by his Balter again. 

In like manner,and by the like reaſon,if the father be Demandant in a Prz- 
cipe, he may p2omile- and contract with the ſon to aſure him the land after the 
recovery, and is not any champerty within this Ac, and ſo of any other Ance- 
fer and his heir apparant : but ſo if is not of the Serjeant, Appzentice, oz At- 
tozney ; foz they cannot contract to have any part of the thing in demand after 
the recovery, 8 fic de fimilibus. And therefoze Penros caſe maketh not againſt 
this, no2 any thing that hath been ſaid : Foz there the caſe (as Hanckford imper- 
fectly citeth if)was,that in a watt of champerty bzought againft Penros,foz that 
he had parcell of the land recovered againſt him at another mans ſuit, Penros 
ſaid that he was of councell with the party which recovered + had that land fo2 


P.cit,mainten.23, yjg wages : But let us take the fozd as we find it(though Firzherb, in abzidging 


this caſe, not knowing what to make of if,omifted it) the taking of the ſkate fo; 
his wages after the recovery could be no champerty,unlefe there had ben a co- 
benant o2 p2omile hanging the pleaon the demandants part, to make the ſame 
after the recovery, which was not alledged but only the taking of the ſkate ; nei- 
ther doth it appear what became of Penros plea ; And we are of opinion, that it 
hall remain fo2 ever a blennſh to his reputation, as often as it is cited ; foz, 
guamvis aliquid ex ſe non fit malum, tamen fi fir malt exempli, non eſt faciendum. 


q Deſcs prochein amyes, &c.) of prochein amyes you have heard 
befoze, this is to be added, that there be nof only prochein amyes In bloud, but 
in eſtate alſo; And therefoze as the nertof blond is prochein amy, tn reſpec of 
the expecancie of a deſcent ( yet if may be it ſhall never deſcend to him;foz ſolus 
Deus facit hzredes, non homo) fo they that have reverſions,oz remainders erpe- 
ctant upon effates in fail, life o2 lives, are prochein amycs in eſfate, andare 
excepted out ofthis law, and yet it may be the land ſhall never come in poſſeſ- 
ffon to them : & therefoze if a Przcipe be b2ought againft a Tenant foz life, and 
he ſurrender fo him in the reverſion oz remainder,hanging the wzif,fo2 mainte- 


ultices 19 BY. nance, this is no champerty within this Act, no moze then it is when the 


Tenant 
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Zenant infeoffeth his heire apparant : And ſoit is if Tenant in tail, hanging 
the wait, conveyeth the land fo him in reverſion oz remainder, this ts no chams 
perfy foz the cauſe afozeſaid within this Act. 
Foz the wozd Prochein amy, proximus amicus, 03 amicus propinquus , ſ& Lil. ſe&. 1 23 


Littl, W, 1, and W.2.&c. W.r.ca. 48. W.z. 
. cap. 15. 


Gn —_— 


C:#P. XZ 
D#% recheife voet le Roy que diftreſles,que ſont a fairepur 


ſa detr, ne ſoyent faits per beſtes des charues, ranque 
come home poet auter recover, folonque ceoque eſt ordeine 
ailours per eftatute, ove la paine, &c. Erneyoetquetrope 
grevediſtrefle ſoir priſe pur ſa dett,ne rope loigne meſne. Er 
11 le dettour poet trover ſuffiſant, & convyenable ſuretie, jeſq; 
a un jour deins lejour al Viſcount, dedeins le quel home pu- 
ifſe purchaſer remedie a faire greede la demaund, ſoit la di- ; 
ſtres relefſe endementiers, & que auterment le fra ſoit greye- 


ment punie, 


@ Per ſtatute. ] This is intended of the ®tatute intituled Scatutum 51 H.3. Vet. N- 
de diftritionibus Scaccariedit, an. 51 H, 3, Which by miſfaking is in the abzidge- B. fol. 89. b. R< 
ment of Statutes, tic. Diſtreſles 10, ſuppoſed fo be in anno 2x E.z, which ſhould 8ift. 97: Þ- Raft. 
be made 5 1 Hen. 3. the wozds of that Act (amongl ofher things) are, Que aul pl.118,293,450. 
home de. religion, ne auter ſoit diftrein per les beltes, queux gaingnont a ter- 
xe, ne per les barbites pur la det le Roy, ne pur le dett dauter home, ne pur auter 
encheſon per les baillies le Roy, ne per auters homes, tanque come un troye au- 
ter diſtres, on auters chateux ſuffiſantes, dont ils poient leyer le det, ou queſuffiſt F,N.g. 194. Res 
la demande, 8c, Wut hereof ſufficient hath been ſaid in the erpoſition of the gif. 97. i185, 
Statute of Marlebridge, Ree £2; 


Er nevoet que trope greve diftres ſoit priſe, netrope 


loigne meſne.} This is alſo p:ovided fo2 by the ſaid Act of 5x H.z. and 

ſafficient alſo hath hereof been ſatd in the expoſition of the ſaid Statute of Mar- py x. 174. Re- 
lebridge cap. 15. and theſe Ads were made to take away the abuſe of the Dhe- git. 67. | 
rifes, 1Batlifes, and other Pinifers, | 


7 Et fi le dettor poet trover ſuffiſant & covenable ſuer- a 
of grate. 


tle, GCC. ] This is an Act of grace, and upon this Act there lyeth a wif di- Vil. Mag. Chart; 
rected fo the Sheriff, commanding him to receive ſurety acco2ding to this Act, <ap. 8. &c.Regilt. 
which if he refuſe, an Attachment lyeth againft him, oz the party offering ſu- ag _ b 
refte, accozding fo this Act, if it be refuſed, may have an action againlf the ,; Ape 


CAP, 


Articub ſuper Chartas. Cap.13, 14; 


CAP. XTIL 


T pur ceoquele Roy ad grant le election des Viſcounts a 
Ec des Counties, voit le Roy que ils eſlient tiels ViC 
counts que ne les charge my : & ne mittent nul miniſter en 
bailie pur lower, nepur don'. Et - tiels ne ſe herbergent 
trope Gre enun licu, ne ſur les povyers, ne ſur les religious, 


C Ad grant.} this grant was made befoze at this Parliament, cap. s- 

By this 4c five things are to bs obſerved by the Sheriff: Firf, that he be 
not chargeable to the County: 2. that he ſhall put no miniſter in office under 
him foz hire, giff, oz bzibe : 3. that they ſhall not to often lodge and harbour tn 
one place : 4.that they ſhall not lodge oz harbour at all with thoſe that are pwze: 
54+ no2 with religious men. | I. 

And albeit the manner of making of Sheriffs be altered, as befoze in the er- 
polition of the eight Chapter doth appear, yet the ſaid Articles are to be obſer- 
ved by him : fo2 they follow the office of the Sheriff without reſpec ofthe man- 
ner of his making : And therefoze if any Sheriff take any hire, gift, o2 bzibe of 
any Undertheriff, 1Bayliff, keeper of the Gaole, o2 other miniſter foz his office 
o2 place, he may be indited, and fined, andimp2iſoncd, 

: Se other Statutes againſt ſale of offices, ec. :12R.2.11 H.4.5 E.6, And 
” I Rl Pail in like manner fouching the reſt of the Articles pzohibited by this Chapter, ſ&@ 
nu.28.5 E.6, fhenert Chapter. 
Cap. 16, 


——_ 


CAP. X1111T. 
DE rechiefe yoit leRoy, que les Bailifes & les Hund' du 


_F Roy, ne les auters grand Seigniors dela terre ne ſojent 
lefles a trope grand ſummea ferme , per quoy le people ſoit 
greve, ne charge per contribution faire a tiels fermes. 


Xhis Act was made fo2 avoiding of extoztion and opp2eſſion ; fo2 they that 
4E.3.cap.z5g, buy dear mult ſell dear. Foz addition to this law it was enacted, that Sheriffs 
_ not let thetr Pundzeds and Wapentakes but foz the old rent, and not 
above. 
14 B.3.cap, 9. After by another Ac neither Sheriff, noz Batlifes, o2 Yundzedozs in f& 
| _ let any Yundzeds, ec. but foz the ancient ferme, without any thing in- 
creaſing. 
| And by another Statute tt was pzovided,that he ſhould not ict his Bailiwick 
4 H.4. cap.5. at all fo any man, and that it ſhould be parcell of his oath. Upon which Ac 
ſome doubt was conceived, whether if he let not his whole Wailiwick, if was 
| within that law; and beſides, there was no penalty inflicted by that 4d ; 
23 V:6.czp.zo, LTberefoze by another law it is enacted, that no Sheriff ſhall let to ferme in any 
202.7.12, & Manner his County, no2- any of his Bailiwicks, Yundzeds 02 UWapentakes, 
2x H.7. 36. Pl. upon pain of fozfeiture of rl. 1t. 


« 87, & 124. R : 
com 07: ©-n44  Andthis Act, astothe King, is a bill of grace, 


£3p.8, &c. 


CAP, 


Cap.15- eArticuli ſuper Chartas. 565 
CHF. XX Gy 


JN Summons & Attachments en pleade terre, deſormes ...,, FRY 
| 2 ddr Ia Summons ou latrachment le terme de xv, @ap.1s #16 
jours a tout la meyns, ſolonque la common ley, fil nefoic en 
attachment des aſsiſes prender en preſence le Roy, on deyant 
les Juſtices del common bank, ou des plees de yantJuſtices en 
Eire, duranr le Eire, | 


The p2zinfed Books leave out ( ou deyant les Juſtices del common bank) which x E'B: 259. d.6 
ought to be added. nf pe 24 m 
This Dfatute was made in affirmance of the common law,as by the erpzeſſe 2: af: p.79. 

woz2ds of the Statute it appeareth, contrary to a ſudden and miſconceived opi- 39 af. 26,8 44. 
nion in our *. Boks : Foz Glanyvile ſatth, Summonebicur per interyallum quinde- « .. .. . 

cim dierum. ad minus: and therewith agreth Bratton and Briccon , Ec 6 aſcun nk -- mg - 
ſoit reaſonablement ſummon, il doit ayer ſpace de xv, jours au meynes , de ſoy Bra&. lib.4.fol. a 
earner de ſon reſpons. And Fleta ſaith, Nec etiam ſufficit quod ſummonitio 255 & 182. 
flat ad ftatim refpondendum , ſed decet quod quilibet habet tempus xy, die- Brit» fol279.b. 
rum ante diem litis , & fi ſummonitio minus ſpatium , pto illegitima debet re- paar rar ch 
putari, nifi in cauſis ſpecialibus ; ut ſunt cauſx mercatorum , & cruce fignatorum, 

& hujuſmodi quz inſtantiam defiderant 8 celericatem , &c, And all theſe Au 

thozs wzote befoze the making of our A : and the authoz of the Þirroz that wc. cap. 2.$. 19. 
wzote of the ancient lawes of this Realm, ſpeaking of the time of @ummons, 

ſaith, Ec reaſonable reſpit al meyns de xv, jours de puryeire reſpons, & de parer 
en judgement, And the cauſe wherefoze the common law ſet down the certain 
time of 1 5. dayes was, foz that a dayes journey 1s accounted in law 20. miles, $.. 1; 4. fol. 
rationabilis dieta conſtat ex vigintl milliaribus : foz dieta both in the common and 235-b.19 H.7. 
civill law ſignifieth a dayes journey, continet legalis dieta viginti milliaria, cap. x. the like ac- 
And therefoze x 5.dayes was accounted by the common law a reaſonable time of <2unt is made. 
ſummons 92 attachment, within which time whereſoever the Court of Juffics ewes _ jour- 
ſate in England,the party ſummoned oz attached, whereſoever he dwelt in 1.382 1ib, 6, fol. 
England, afoze the Kings wif did come, might per przditas dieras computatas, 10, & 12, Spen- 
by the ſaid account of dayes journies appear in Court, xc. | _ ak. 18 E.3. 

% 26 B-- - 


'T En ſommons.}] Jn a wzit of Pone, fo remove a replevin at the or 1ommegieg 


ſaif of the Defendant the w2it ſaith, Ec dic przfato _—_ = fix coram Juſti- fol. 76, 77, 
ciariis noſtris apud Weſtn! tali dic, there ought fo be-a warning by x5. dayes, 2 E.4.:x. <5 
fo2 that this ( dic querenti) ts in nature of aſummons,and ſo the wait of yenire 

fac* foz returning of a Jury is in nature of a ſummons : but this Statute er- 

tends not to a wait of errour, noz to dayes of pzefirion, as upon a fozrein 


voucher in London, and the like. Ho | 18.5.3.b, - 
Zhis Ad ſpeaketh of a ſummons, and ſo if is in a re-ſummons, _ lib.4. 
; | ' . 255. 
7 Er Attachments.] gudco it is ina re-attachment. WR _—_ 


| Dier 8, Elix. 2.52; 
T En plea de ccrte.)] 'apon an oziginall wojt in any reall action the n 4. - _ wy 


Tenant muſt be ſummoned by r 5. vayes, as ts afozeſaid; but if the o2ziginall 
wit be returned tarde, the ſummoneas ficut alias mult have nine returnes be- 
fwen the Teſte and the return : fo2 albeit the ſummoneas ficut alias be inlien of 
the ſumunons in the o2tginall, yet being a judiciall'pzocefſe ina reall action, 
there muft be nine returns, xc, and the ſummons thereupon ought to be made 
by x 5. dayes oz moze, befoze the return, | | 

. TLe 


| WW - ? Cap. 16. 
568 Articuli ſuper Chartas. p 
4 . dayes 03 
SEEN T Letermede [4 +07 he Funny . m—_— the woleicn | 
6. 37 6. 02e mult be befoze the day of the return of the wait, 
i _ be accounted none of them. 


2 S155 nce del Roy, &c. 
© Si ne ſoir en aſkiſes prender en preſen T mn / IP 
The TW, cage Kings Bench,foz there all peas, be co 
Regiſt. 204-2- En' prefence del Roy, that is, inthe Guilliam Inge chief Juſtice of the Kings 
7 E.z.per les Ju". mp ooes. (Nt Wal aCcoo nh in B.z, by ir attaints upon an alice of novel differ- 
ices. _ icea,that in wits ofattaints upan an n the affiſe- 
Rt ncb-any the Juffices, rtatn day given as in the affiſe; 
F.N.B-209- 3, Berich,there ſhall be ace gs” bat 
nfaken in ings - w.o2 tn the ucas 02.quinden? of Eafter ; 
winneed,,þ- monvay, 03 the vrais 6 by 15. dayes in the attaint, foz 
it behoveth that the Tenant hath garni ve any lefſe term; dut onlyinan 
this Statute of Arriculiſuper chartas doth ch comm— Pleas, oz in Cire. 
iſe of novel difſeifin in the Kings Wench,con be in affirmmnceofthe 
alliſe of n | s Bench, femeth tobe 11 wm 
| | This bzanch, as to the King w ich concern the life of man, tif a marr 
SS Zee” common law ; foz in.criminall cauſes, m_ where the Kings Bench doth lit, 
Rs be indited offreaſan oz felony in the Co ned bt have r5. dayes between 
OE 2.H.4 the venire fac' foz the returning of the Jury be ideo immediate yenit tnde jurata, 
rot. 4. Thom the Teſte and the CENA, 8p 2 "in anyther County, and removed info the 
Mar Evelg a 8c, Put ifthe inditemont. be taKen i dayes between the Teſte of the venire fac 
LR Akin Kings Bench, thers gught fo de x 5. day 
ichan.z 8.& andfhe re | - zaſon,felony,miſp:i 
SED. 1” Commiſnereof De and Terminer may im fe feral mil 
Empſon, treaſon; q.11 +1cpaCCe, 4c. trie the p2iſoner the ſame . but the Commiſfioners-muft 
30.Decem. 3 E.6, , NG 2afidgnts ancient and late doe appear ; ing of the Jarp 
homas Bon» Dy DIVgrs: p | der their ſeales fo2 the returning - 
bemtetece Pore make a p2ecept in, parchment under nay after,andlikewrſe Juſtices of 
= chief Ju | immediately-the ſane. day,if they will,o; "wh the pztſoner the fame vay, 02 any 
ſtice, andorher czgjo delivery, oz Juffices of Peace _ r pzecept : foz the Juſkices of Gaole 
SDewaks x:6, Way after, but ned not make any partic ake a generalt pzecept in parchment 
before? rg * delivery, my —_— *Þt Fen the Seflions, and foz return of Jurtes, 
- Mountague, Under their ſe cept is not requifite. © iP} 
b indy  &®© Ec. and-therefoze any particular yaecep j foze the frtting of the 
Robert Bll f There was a generall, fummous made 40» dayes befoze th 


et oE "2 Wee hats the tather (yoken ſomewhat hereof, becauſe hdd cnt 
John Fehon, &: * We | the Judges, that. Conumilſioners.of. Pier and Te en that he 
London, crealo, reſq[ution,of the Judges,! paifanen that.yleads not guilty the ſame-day that h 
Lon * Cesof Peace cannot frie.a: t onely Juriſperici, but uſuperici alſo dos 
Lapes in-Lon- leads, ec. But herein at this day no 
don,8&ctreaſon, PICADS, EC. | 
* 4 H.5-tit.ens Agr» | Gs 
Pb FH, X = 

aicn 90%, — _m—_— | : 

el . « 
Hell. Gronie. : 64 tM. P 4 XF WV F X 
$ H.8.fol. 843. 
22 E.4tit. co= 
TON. 44. 


g Oir fait de ceux que fone _ m— agg _— 
le Roy, per quoy droiture cit aclay, —_ 
reap | en + chan eltatate de Weſtminſter ove: 1a peine 


Whis: is an- Act-ob confirmation; whereby thei Statuce- of: W*;2. cap. 39. 
touching-falſe returnes-4s confirmed. 


CAP. 


Cap.17: Articuli ſuper Chartat, 569 
CAP, XPTII. 
FE: pur ceo quemults misfeaſors ſonten la roy 20s que 


neſolent,& robberies,arſions,e homicides faits ſans num- 
ber, & la peace meynes bien garde, pur ceoque leſtatute, que 
lc Roy fiſt faire nadgaires paſſes a Wincheſter, nad pas eftere- 
nus : Voit le Roy que cel eſtatute ſoit de novel envoy en che- 
ſcun Countie, & ſoit lie & publie 4. foirs per an, auxybien 
come les deux graund charters, & firmement gardes cn che- 
ſcun point, ſur les paines que la cyens ſont affeſſes. Eracel 
eſtatute garder & mainteiner, ſoient charges les trois chiva- 
liers, que ſont aſsignes per mye les Counties pur redrefler les 
choſes faits encounter les grand charters, & de ceo eyent gar- 


rantie. 
- The effec of the ſfattite of Wintheſter made at a Parliamerit holden in Vid. Flera lib. x. 
1;E.t. is this, That from thencefozth every Country ſhculd be ſo well kept, <P: 24- this ſta- 
that immediately upon ſuch robberies and felonies committed; freth ſuit ſhould ran * _ 
be made, xc. | PEEP. | "__ 
Theletter of this ſtatute is general , and firſt, concerning the place : Jf a' vid.li.3. fol.6,7, 
man be robbed in his houſe, it is nof within the meaning of this ſkatute. Se- caſes ſur ceſt 
condly, the time : If a man travel in the night, and be robbed, he ſhall not take **=* | 
the benefit of this Act, as you may reade at large, lib. 7. ubi ſupra, i HI ch 
Dc the ſfatutes of 28 E,3, and 27 Eliz. which have in ſome points altered, ;x x. z. cap.rr. 
in ſome explained, and added divers Articles to this ſfatute of Wincheffer. 27 Eljz. cp.rz. 
Bricton maketh mention of the ſtatute of Winchefter in theſe wozds, So- Pycr 23 Bl. 370- 
| lonque noftre ordinance de nous Statutes de Wincheſter, andof the ®tatute of ings org 
W.2. an.1 3 E.r, £0as he w2ote not his boke in; E.r, as Priſor ſuppoſed : nei- 5 © 
ther died he in 3 E.r, anno Dom, 1272. as Bale, fol, 111. hath miſfaken ; but 
certainly he wzote his booke after x3 eE.1. | 
And it appeareth by Fleta, ubi ſupra, that the time given fo the Country by 
the ſfatute of Wincheſter is not within 40 dayes; as the boke of ſtatutes 
lately pzinted miſtakes it, but infra dimid' anni, and ſo is the pzinted book of 
ſatutes by Bertheler z and therefoze it would be refozmed accozdingly. True it | 
is, that the ſtatute of 28 E. 3. detherpzeſly ſet down 4o dayes, but yet the- .q x, cap. ic. 
wo2ds of the ſkatute of Wincheſter muſt remain as they were. | 
- Fo2 actions bzought upon the ſkatute of Wincheffer, Se Hil, 4 H.8.rot. 52 5. Lib. intr'Raſt. 
Paſch, 4 H.$. rot, 310. Mich, 6 H.$, rot.1, Paſch, x2 & 13 Hen. rot, 4 Eliz, rot. 580. : 
508. &c. Which were befoze the ſfatuteof 27 Eliz. po 
Sy = Trin, 28 Eliz.rot.75. Aſhpeles caſe, andTrin, 2g El, rot, zo27. Milborns T ih. -ntr* Co.fot; 
+ | | 8. 
Which pzecedents A have adved, becauſe they ſerve both foz erpoſition of Libr. fol.6. ubi 
the ſaidſcatutes, and fo2 diredion to the party grieved fo attain to the benefit ſupra 
of the ſane. | | 
If any deſire fo ſ& ſome pzecedent ne&erer the making of the ſtatute of Witn- 
cheſter, let them ſec the recoad of that notable caſs of Ellice Caller tn £ E, 3. # they Hil.z E.3.fol.6, 
H.ll perceive, that actions grounded upon this ſtatuts were not ſubject to ſuch & 7: 
captious + curious exceptions as now they be. There the caſe was, that Ellice 
Caller was robbed in the Yundzed of H. in the confines of two Counties, xc. 
and bzought his action upon this ſfatute,and had judgement,and ſued execution 
fothe Sherife of Stafford, who returned, that he os levied r,Parks of the men - 
ddd tho 


A 


$70 


Articuls ſuper Chartas. Cap. 17: 


the 3Bifhop of Coventry and Lichfield of the Yundzed of H. the Biſhop came 
and ſaid, that the Yundzed of H: wasof the right of his Church of Saint Cad, 
de of Lichfield, and ſhewedtbzth fo tf» Conrt the charter of King Richard the 
firſt, by the which he a - = Wiſhop of — Gs, and 
to his men, that th u quit of marder and larceny. is; fobsqut 
an A oilcharded of 6B2r} ing thaf lyeth in charge of his'men by reaſsn of Ky 
ved &; felbvip - ab of aivercivthents anvofp:oſenrimmitodr murderaary 
ut the authbzify of the-boix is, that the WilJops men- ought not tobe vis; 
charged, and Shard that-giveth therule, giveth alſs two reaſons thereof, 
Fir, that the charter of Rich, r. conlh'nof diſrharge thi” artiory, fos that at 

thefime of that chivtev aryaction againft tho Hhabitants, by reaſon of robbovy: 
Ec. was nof granted, but it was granved long after, that is to-ſay, in-anno x3 
E.c.ahbt0 do'txvt erifain; fhat by'reaſon ofthe charter, deiny mize ancient 
theft the txatoof eUincyeTter, yo may bareea viſchargs the orecution. 

' Secondly, albvit the King by his chavter may grant, that man may be ac- 
quifed againff him atld his ſticceſſozs,vet fhefeby fhe amor o7 right of the party 
cafii6f- be falten 4Way; 


Tho WButgeſſes: of the ToWne of Tewkebury in- bhe County of Gloceſer 


- bzought an action of vebt upon the ſtatute of 8 H.6. whith hath reference to this 
| ned of or 


ncheffer, if ſatisfaction be not made fox thr robbery theretr ter 
tioned within x 5. dayes after pzoclamation, and the action is given againf# thy 
comminalties of the Fozeſt of Deane, w__ are adjacenb to the river of 
Severn, and of the Þundzeds of Bledſtow and Weltbury,and the wzit was, Pracipe 
communicatiForeſtz de Deane, & Hundredis de B. 8 W, and exception was taken 
fo the wait, fo2 that the wzit ought to have been, Pracipe communitaci Foreſts 
de Deane, & Hnndredorum de B: 8& W. accoading to the wozds of the ſhatuteof 
8 6. as one entire comminalty ; and yet the wzif was awarded ged, foz that 
it was the ſame it3 effect, though it had been the better, if it had accozded with 
the wo2ds of the tatnte, i £” 

It is faid, that one that toi upon him the paofeſſion of the Law, made a mo- 
tion, that all the ſuperfluous caſos of the Law repozted in our Boks might be 
rejected; and left out of the nert impzefſion, and paincipally thoſe that Ficzher- 
berr had not vonchſafed to-abzidge- 2But inded the motion was ſuperfluous any 
ſmoakte, and therefe20 vaniſhed : foz there is no caſe repozted in our 15@ks, 
but is wozthy of obſervation; foz thereof great uſe may be made at one time 0; 
other, if it be well underffod and remembzed, and we ſhould have been right 
fozry; if theſe two excellent caſes, amongſt many others, had been rejected, 


_ © fcſoitlye & public 4. foits per arin*.] his is evivent, 

q Auxybieti cornie les duex grand chatters,] were itis to be 
obſerved, that Magna Charta and Charta de Foreſta arts called, Les deux grand 
Charters. "ER Orin WE, 
bby the firft Evepter of the As of this | tr it is p2ovived, that theſe 
two Charfers ſhall be read four times every year befsze the people in full 
County; that is to ſay, in = next County after the feaſt of Saint Michael, and 
after the fealt of the naftvity ofour Saviour, after Eaſter, and after the nati- 


vity of Saint Joba Baptiſt, andſosft, and at thoſe times, ought the Clatute of 
Winchelter t6 be readand publiſhed. 


C Soircharge les crois chivaliers.] There thx Rnights att 
auifhoziſed befoge, cap. i. 


CAP. 


Cap. 18: eArticult ſuper Chartas. 
CAP. X VIII 


TIN: droit des Waſtes 8& deſtructions faits en gards yer E- 

ſcheators & Subeſcheators de meaſons, bois, parkes, vi- 
vers, & dctouts auters-cholcs, que clchyent en les maynes le 
Roy: Voirle Roy,que celuy-queaver' ledami reſceve;citbriefe 
de Waſt:enla.Chancery vers Leſcheator de ſoit fait,ou Sub- 
eſcheator 'de ſon-fait; fi] cyt de quoy reſponder, & filnad de 
quoy, | cy reſpond' ſon Soveraigne per autiel peine, quant as 
damages, come darreine ordeine eſt per cſtatute ſur ceux que 
font waſtes en gardes. 


* Where ſoite have thottght that the Eſcheatoz and Under-eſcheatoz ate not 36 s.3.cap.3. 
within the Katute of. Magna Charca ; and therefoze in this point the title of & Magaa Charr, 
confirmatio Chartarum tis not apt as to this Chapter, let them readthe atute ©?: 5 

of 36 E.z. andthey will be (atiſfied. | | | 

. on 92 | ”— 


q Per Eſcheators 8& Subeſcheators.} or their* names; an? ſchearie, 
whence they are derived, of their antiquity and office, of their number in an- _ Þ.t.$.5. 
ctent time, and what alteration hath ben by Ads of Parliament of later pa Saco 
times, you may read in the firft part of the Jnffitutes, | Bric.fol.33,34. 
| : : | Fler.lib.x.cap.6. 
7 Parkes, vivers.] Þere viyers, vivaria, are taken foz fiſh-ponds and Ror.Parl1$E.t. 


fol. 7.& 2x E.t. 
warrens, as heretofoze we have obſerved, rot. 1.28 E.1, 
cap.t8. zo E.r; 


T Ecde touts auters choſes, que eſchicat en le maynes le 4 cites. :48;' 


| . 3- cap-&.s H.f. 
Roy. ] * That is of all other things which caſually fall, oz eſcheate, oz come on” +" 
info the Kings hands. | | F- Part ofthe Ta 
 Eytbriefe de waſte.] » #0; theacion of watt againit the Eſchea- «See the get 
toz , ſ& the Regiffer, F,N.B, &c. Lp —_— 
| | ; . | rures, X 1 
T Reſpond'ſ{on Soveraigne.] Reſpondeat ſuperior , that is, the ENB 50. 
Eſcheatc; ſhall anſwer foz the Deputy Cſcheatgz, oz Under-eſcheatdz, + Vet.N.B. fol 36: 
Stami,prer. $1. 


T Per ſtatute.) That is, by the ſtatute of Gloceſfer, anno 6 E.t, 74 E:3-P-23+ 
cap. 5. and W. 2, anno x3 E,r, cap, 21. | et 
And if ts fobe obſerved (that we may nofs it once foz all) that in this and 
other ancient. Acts of Parliament that have relation oz reference to any foz- 
mer, there is not any mention made of the year oz Chapter of the fozmer ta- 
ns ne the _—_— roference was then thought the ſureſt, and the moze Par- 
enfary way. 5 


36 E.3.c4p.13. 


Dddd2 Cap. 


- 


Vid. W.1.cap-24. 


24 Þ.3-23.29259- 


» 3/ 
24 B43. 35. 

9 E.p.$2. Kele 
way Þ H. Q. 256- 


28 H:6.fot.g.b. 
{8.5.3-30 of 
38: E,N.B. 260, 
4 H,z.5, Dyer 

$ El.248:249. 
21 E.3.1, 31.afl. 
15. 12 Ra. li- 
very 28. 40 aff, 
*21 E.3-1. 

21 aſl.15. 40 
36.9 E.4.51,52. 

' * 18 E.z, liver-3. 
24 E.3.65.Dat- 
cies caſe. 44 E. 

3. 12, Stamf.pr. 
fol.11, & $0, $1. 
Brok, reſei(. x 3+ 
24 E.3-33- 
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-CAHP.-. XX. 


JN recheife la ou Leſcheator, on le'Viſcount ſeifient en [a 

'miayne leRoy auters terres,la ou il-nad reaſon de ſeiſier: 
& pujsquant troveeſt lanon reaſon,les iſſues dumeſne teps 
ont eftre ceo enarere retenus,& nemy rendps,quantle Roy ad 
la :mayne'ouſte:; Voit le Roy quedeſormes, Ia outerres ſont 
iGineſciſics, & puis Ja mayne ouſte pur: ceoque il-nad reaſon 
de ſeifter, ne ceo tener, ſaient les iſſues pleinment rendus a ce- 
lny a que la terre demurr, & avera le damage reſceive. 


Se& the Statute of 29 E. r, de Eſcheatoribus, commonly called.the Eatutfe of 
Lincoln, made the year after this law ; and upon theſe two ſfatufes ten points 
are fq be obſerved. Start es | 

x+ That by the common law, although the ſeiſure was not lawfall, pet foz- 
the meſne p2ofits upon the livery, 02 oufter le maynie, the party grieved was not 
reſfozed to the meſne pzofits, which miſchief is remedied by theſe two ſtas 
tutes, ; wo 7 porn pity agent 
2, Iſntes are infended rents and things lebiable by the Eſcheatsz, which 
may be reſtozed, though the Cſcheataz hath accounted ſoz them, anv not pail, 
but the mony, being once in the Kings coffers ſhall not be reſfozed:; 

3. That though both theſe ffatutes ſpeak onely of an ouſter le mayne, yet be, 
ing both beneficiall lawes foz reſtitution to be mane to tho party grieved, by 
equity they extend to liveries, * | ps 
 4- Where the wozds ſeem foextend onely toſeifures befoze office, and after 
by the office that is forſnd the King is not intitled, yet by confirugion the ſame 


_ extend onely to ſoiſurss after office found. De& hereafter yerbo, Sciſcnt. 


5+ Theſe fatntes extend by equity to ouſter le mayne, and amoveas manu 
upon petttions, and monſtrans de droits, not only in caſes concetning warſhip, 
but freehold and inherifance. | 
6. Aheſe ſtatutes extend alſo by like equity to ouſter le maynes upon tra- 
_ although traverſes were not in uſe at thg time of the making of thele 
atutes. | 
7+ Wy the laidflafute of 29 E.1. if any foe office o2 recazd be found af- 
ter hivery, 82 ouſter Ic mayne, that maintaineth the title, by reaſan whereof the 
King'ts feiſed,theKing upon that reco2d ſhall not reſeiſe maintenanc, but there- 
upon ſue out a Scire faclas, &c, | 
'$, But if an * office be found, which voth entitle the King to the land by a 
title grown to him fince the livery, oz quſter.le mayne , neither of thele ſtatutes 
refrain the King, buthe may refriſe without a Scice facias. | 
9. *There is a diverſity when the party hath a livery oz ouſter le mayne 
apo an tnſnfficient, offtce, oz by erreneous p2acefſe, there though the party 
dath right; yet the King ſhall refeife without Scire fac” : foz a livery miſ-ſued ig 
as it had been never ſued, andthe ſtatute of 29 E.x. 1s to be underſtood of a live- 
ry 02 ouſter le mayne duely and lawfully ſued, foz that which is inſuffictent is 
nothing in law ; Bt when the party ſaeth out hits livery oz ouſter le mayne duely 
and accozding fo law, where in truth he hath no right, buf the King, if he 
bag bn appziſed of his title * [earing of recozd, no livery o2 ouſter le mayne 
oughtto have ben granted, yet there'upon that recozd the King cannot reſeiſe 
without a Scire facias, | 
{1-0 Done 


Articuli ſuper Chartat. 


Cap. 19, 
10. Som have holden, that at the common Law he that was in poCeſſion of 
the lany, xc. by judgement, as in caſe of an ouſter le mayne 


, livery, oz amo- 
ycas manum, that no reſeiſure could be made foz the King withont a Scire facias, 
and therein to avoid the fozmer recozd by matter of as high nature : foz the ge- 
neral rules of Law be, Nital tam conyeniens eſt naturali-zquicati, unumquodque 
difloly1co ligamine, quo ligatum eft : Ec judicia ſunt tanquam jaris dita, & pro yeri- 
tare accipluntur, 


— Seifient enla mayne lc Royc] This leiſare is infended affer 
office : foz befoze office lands oz tenements cannot. be ſeiſed info the Kings 
hands, and ſo ts the common experience at this day. 
Þ& the Statute of W, 1, cap. 24. | 

- That we palle over nothing that the ſtatute of 2gE. 1. giveth nsoccafion to 
remember Which is wozthy. of obſervation; At is there ſaid, that the ſfatute 
Was commanded to be obſerved de concilio yenerabilis parrts Walcert de Langton, 
Coventr? & Lichfield Epiſc', tunc ejuſdem Regis Theſaurarii, & Johannis de Lang- 
ton Cancellarii, who then had the dealing with Wards, ec; we will ſpeak ſome- 
what of both theſe great officers. 

This Walcer de Langton, a Gentleman of an ancient and fair deſcended fa- 
mily, was made Loz2d Treaſurer of England in the 23 year of King Edward 
the firſt; he was a grave and a wiſe man, and was much favoured by the King, 
and tin great authozity under him, the rather, foz that he with greit diſcretion 
and moderation did wiſely diſwade Pzince Edward (who after was King by the 
name of Edward the ſecond) from ſuch diſhonourable and diſſolute courſes as he 
tok, and was the pzincipal motive that Pierce Gaveſtone, the wicked cs2tupter 
of the Pzinces youth was baniſhed the Realm. @Dhe Pzince in requital here- 
of, on atime amongſt other injuries, gave the Zreaſurer foule and diſgrace- 
full wozds, Whereof the noble King underffanding, deemed the offence done 
unto himſelf; fo2 ſo I find it of reco2d in the ſame Kings time, Which recozd 
ſ h in theſe fermes : Erhoc cxpreſse nuper apparuic, cum idem Rexfittum 

mm primogenitum, & chariſſimum principem Walliz, pro eo quod quzde oP 
groffa & acerbacuidam miniſtro ſuo dixerat,' ab hoſpitio ſuo fere per dime” an? 
2wovit , nec ipſum . filium ſaum in conſpetu ſuo- yenire permiſit , quouſque di- 
o miniſtro de przd' tranſgrefſione ſatisfecerat : quia ficut honor. & reyerentia 

; miniftris Domini Regts ratione officit fiunt, ipſo Regi actribuuntur ; fic de- 

us & conterpts ,minifiris ipfius Domini Regis faX* eidem Domino Regi in- 
feruntur, But we are ſozry toremember, that the favour of a King, ans the 
height of p2ofperify, which rightly aſed are the bleſſings of God, ſhouldmake 
him pzeſume fo defile his hands with cozrupt and ſo2did batbery, and to begnils 
hunſelf to think that no man ſhould dare to bzing him in-queſfion. Trus it 
isthat he was judictally convicted inthe firft year of King Edward the ſecond, 
but if was befoze four of the ppincipal Judges of the Realm and in effect up- 

on his own confeTion, | . | 
* All thele bziberies you may read in a bundle of the recozds remaining in the 
Treaſury, infifled Placica apad Winſor coram Roberto de Brabazon, Will de 
Bereford, Rogero. de Heigham, & Will* Inge Jufticiartis , &c, affignans in. cro* 
Santi Andrez Apolſtoli, anno tegni: Regis E. filii Regis E, pruno, rot. 3, 8.14, &c, 
Servile eſt expilationis crimen, fata innocentia libera, Yiftoztes may ſafely be be- 
liebed, when there is a recozTto warrant them. 4.4 2524 3H 

John Langton named alſo ju the ac of 29 E. x. was then Biſhop of Chiche- 
fer, and 102d Chancelloz of England, he was of agreat ſpirit, andfeared not 
the face. of great men in that dangerous timo to do that which he onght: Foz 
whereas Thomas the noble Earle of Lancaftar had lawfally married Alice only 
danghfer and heir of Henry Lacie Earle of Lincoln, ſon and heir of Wiltiam 
de Longa Spatha Earle of Safisbury; and John Earle Warren and of Surrey 
hadto wife the Kings Niece, that is, Joan daughter of Henry Garle of Warre, 
atdof Elioner his wife daughter of King Edward the firff, yet the —_ Earle 

arremn 
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5 E.6. tit. offiee 
Br. 55. Lib.8, 
fol. x69. Paris 
Stoughrons caſe, 


Coram Rege 
Mich. 33 E. 1: 


Rot, 75. 


$74 


Vid* Paſch. 
$ E.2.rot.t11. 
coram Rege. 


An.Dom.1317, 
& i0 E.2. 
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Warren by great fozce and ffrong hand ( urdicebatur aſſenſu- regio) ccuſedthe 
ſaid Alice Counteſſe of Lancefter to be fetched from the Tarl cf Lanczfterg 
touſe in Canfozd in Dozſetſhire, and in great pomp and bzavery(in deſpight cf 
the Earl of Lancafter)to be bzought to him. to-his Callle of Ryegate in Dnr: 
rey, where they lived in open advoutry. This wozthy Biſhop loking neither 
above him noz about him, but 'acco2ding to-his office and duty called the faiy 
Carl Warren in queftion foz the ſaid ſhamefull and open adultery, and by Ec3 
clefiafficall cenſures excommunicated him.fo2 the ſeme,as he well deſerved: Jn 
revenge whereof the Eari adding a new offence to the old, came with many of 
his followers weaponed fo2 the purpoſe towards the 1Biſhop,fo lay violent hands 
63 him: 3But the Biſhop himſelf being a man of great courage, and being well 
attended with Gentlemen and others his houſhold ſervants, underſianding 
thereof, they addzefſed themſelves, and having put themſelves in god ozde 
iſſued out, and encountred with the Carl andhis men, and not-onely maty 
fully defended themſelves againft that barbarous attempf, but valiantly-over; 
.came the Earl and his followers, and tak them into their polſſeNion, andlaid 
the Earl and his Gallanfs faft in pziſon by the Biſhops commandement,- © 


Armaque in armatos vinere Jura finunt; | 
But, fearing that one of Virgils Uerſes ſhouldbe applyed to us; 


Sed jam age, carpe viam, ſuſceprum perfice mitnus, 725k ; ny 


We will rettrn toour Otatufe.. 


—_— 


<————— 


CAP. XX- 


N Rdcigne eſt que nul Orfeure Darglererr neailors dela 


m—_— le Roy, ne ouere, ne face de cien avant nul 
manner de veſlel,ne joialx,ne auter choſe dore nedargent, que 
ne ſoit de: bone & veray allay, ceftaſſayoir, ore de certaine 
rouche,& argent del allay del citerling,ou de melior allay, fo- 
Jonque le volunt de celuy, a que les onerers ſont. Er que nul 
ouer pejor argent que money. Etquenulmanerde veſſel dar- 
= ne depart hors des maines des ouerours,tanque el ſoit al- 
ay per les gardeins de la miſter", & auxy queel ſoit fign' dun 
teſte dun Leopard.Et quenul ne ouere pejor ore quede tou- | 
che de Paris. Et que les gardeins du mifterie allent de ſhope 
en ſhope enter les orfeours, aſſaiants que lore ſoittiel come la 
touche ayantdit. Er fils crovont ul pejor que la touche, que 
lour ſoit forfeit al Roy. Er quenul ne face auneux, croix, ne 


 firmaux, Ernul ne mett' pire en ore, fi il ne ſoit naturel. Ex 


que taillours des aimans & des ſeales, rendant a cheſcun fon 
poyz dargent & dore auxy ayant come ils le purror ſcaver ſur 
lour foialtic. Ex les joyaux dore, que ils ont entermaines de: 
vell quere, queils ſcu deliveront a plus toftque ils purror. Ec 


fils 
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fils achatent deſor en avaunt de meſmecell' oueraige, que ils 


lachatent pur defere, & nemy pur revender.Et touts les bones 
villes Dengleterre, Ia ou il yad orfeures, que ils facentper 
meſme leſtatute, come ceux de Londres font. Er queun vei- 
gne de cheſcun ville pur touts, a Londres, dequer' lous cer- 
raine touche. Er f1 ull' Orfeure foit atraint que auterment le 
face que deſuis neſt ordeine, foit punie per priſon, & per ran- 
ſomea la volunt le Ray. Et en touts les chofes deſwuis dirs, & 
chelcun de els yoit le Roy, & tend* il & fon Councel,& touts 
ceux que a ceſt ordeinment facrent, queledroit & la ſcigni- 
orie de la Corone ſaves luy ſoient per touts. | 


Ore de certeine touche.) The pound of goldand ſilver coutaineth Sec hereafter in 
12, 6unces : 12.fratnesof fine gold make @ caret, 24. caveds of fro gold make *Þis Chapter. 
an ounce, 12. ounces make a pound of fine gald of the toueh of Paris; buf by 18 Eliz. cap. x 5. 
the ſtatute of 18 Eliz, 2 2 carets fine make an ounce, | IF 


| TEcargent del allay deeſterling;] In our Law it is calied Ster- 37 5. 3. cap.7. 
lngum. Foz the name of Efterling 02 Sterling money there be divers opinions. 

zPur Hiffozians think it ſo called, ab effigie Sturni aviculz, quz in altera par- Polid. Virg, fol. 
te numml impreſla fuit, nam Sturnus anglice Dterling dicitr, &c, yel quod numulus 324: &c. 
in altera parte haberet notam ſtellz, quam Angli Dter yocane, ” Tit. deteſts- 

And with the conceit of the #terling agrefh * Linwood the Civilian in his 225 cp: nm 
gloſſe upon the P2ovincial confkitutions. - wo ſolid. 

Lhe Scots think it ſhould take his name of a Town. in Scofland, called Maſter Skene. 
Striveling, alias Sterling. | ; 

But the Cfterling oz Sterling peny toke the name of the wozkmen, being The name. 
Clterilings, that both coinedit, and gave it the allay as the Flozence of gold is Hovend. parte 
called of the Flozentines, and the Poztagnes of the Poztngals, xc. poſter annalium, 

And the Efterling peny was firft. coined by the Efterlings in the reign of —_ 377; b. - 
Henry the ſecond; and now money of that allay is counted the lawfull money of Chair, 167, © 
England, The time. 

Twenty pence of ſilver made an ounce, and twelve ounces made a pound of Dyer 7 El.fal.82. 
fine ſilver, and eleven ounces of fine ilver and one ounce of atlay maketh a Th* valve 
pound weight of Sterling filver infended by this A. 

Wy the ffatute of 18 Eliz. plate of ſilver ought fo be of the fines of ri. ounces 
two peny weight. | 

Allay is the mixture of a baſer metal then ſilver oz gold, called in our Boks 9 H.s. Star.z. 
falfe metal. | | Cap. 4. & 6. 

And if moze allay be put info the money then is limited to them by the In- 3 34 a 
denture between the King and them, oz make it of lefſe weight, it is treaſon, * 7 it 
andherewith agreth Britton, treating of treaſon, where he ſaith, Auxy le feſors ric. fol. 0. b.- 
de noſtre money counterfeit, ou plus de allay mys en noſtre money que miſter ne ferra Fleuli.r, ca. 22. 
folonque le forme & uſage de noſtre Realme, and hereunto accapdeth Fleta, 

The ancient currant filver was the penny : foz ſo I find inthe Regiſter in What kinde of 
an action of accoant againlft arecefver, the Plaintife @ppoſed the Defendant coin. 
to be receptor denariorum : And when a man wageth his law in an action of ©<ift :35- 
debf, the entry is, quod non debet przfato querenti 4. libras, nec aliquem degarium hoot ayes 
inde. And at the making of this ſtatute in 28 E.z.the peny was the currant wo- AE on 
rep of England : It is called in Latine Denarius, and very aptiy to be derived Dcoarius vode- 
anumero dcnario, as it is taken by us ; quiliber caim deaarius argenti valebat 


19, denarios 
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16. denarios #ris: Denarii di&i, quia denos zre valebant ; quilibet denarius purt 
auri yalebat Io, _—_ bu - oe ENS | 
| enny in Engliſh cometho aron wozd pennyz. 

Rox, clauſ. an. In 13 E.3. there was found by a Plowman 1n tilling the earth money in 
13H. beſels ſo ancient, as it was not known; the Reco2d ſaith, De vereri moneta 1gno- 

ta in doliis arando reperta, &c, : 
Rot. clauſ, an The richelt King of 'England of treaſure that J have read of , was King 
3 H.s. Henry the ſeventh, wholeft at his death in ready mony Fiſty and thzee hundzed 
' thouſand pounds, moſt of it in fozraine coine. 


T Etque nul oure,pejor argent que monie.] The ſente hercof 

is, that none ſhall guild wozſe ſilver then of the fines of ſterling ; foz ſuch 

37 B.3. cap;7. ought the money to be, and all ſilver veſſel ought to be of the allay of gad fter- 
2 H.5.ca.4. Stz-2+ Ling ; foz the plate of England is both foz the honour and Riches of the Realm, 


2 H.6, cap. 14. A ; | 
T Tanque il ſoit aflaie per les gardens del myſteric.) This 
is evident of 1t ſelf. 


T Auxy que ſoit {igne dun tefte de Leopard.) This is obler- 
ved to this day : the ſtatute of 37 E. 3. added, that every Goldſmith ſhould have 
37 Þ-3. caÞ.7- hig pzivate marke, 4c. to the end it may be known who made it ; beſides the 
Surdeyozs muſt ſef their marke ; and then an alphabetical letter muſt be alſo 
ſet nnto it, ſo as it mult have four markes. 
Foz theſe matters ſe the Statntes of 2 Hs, cap. 14. 17 E.4. cap.1, 4H.7.c.2 
18 Ehz, cap.14. 


T Erque nul ne oure pejor ore que de touche de Paris.) 
Df this ſufficient hath been ſaid betoze, , 


T Erque nul ne fac auneux , croix , nefirmeaux.] mhis 
banch is repealed by 21 Jacobi Regis, cap. 28, verſus finem, 


T Etnul met pieren ore, 11 iIne ſoit naturel.]} gounter; 


feit tones ſhould not be ſet in gold, to the end that the Subjeat ould not be 
- deceived thereby. 


T Que ledroit & leSigniorie de la Corone ſaves luy ſoi- 


Ent per touts. ] Here is offered juft occaſion to ſpeake what perogative 
the King hath in filver and gold, and firſt and pzincipally in making of money 
currant within the Realm. 

Pls, Com 316. It ts ſaid by thoſe that were of councel with the King in the caſe of the 
Pines, that if doth perfaine to the King only fo put a value fo the coins, and 
fomake the pzice of the quantity, and fo put a pzint toit ; which being done, 
the coine ts currant foz ſo muchas the King hath limited. 25efoze we ſpeake to 
this, let us ſ& what our ancient Authozs and Acts of Parliament have holden 
and enaced concerning the monies of England in genere, and then ſhall we the 
betfer conceive of this opinton. | 

Mitr.cap.1. $.3 Lhe PÞtrroz treating, Des Articles per veiels Roys ordeing, ſaith thus , Or. 
dein fuit que nul Roy de ceſt Realm ne poer changer ſa money,” ne impairer, ne a- 
mender, ne auter money faire, que de ore ou dargent ſans laflent de touts ſes Coun- 
ties, that is, without aſſent of Parliament. \ 

EI Fo2 the beffer underftanding hereof, and of that which ſhall ve ſaid here- 
wp lid. 1- after, i is fo be underſtood, Quod metallorum func ſeptem ſpecies, viz. Aurumy 
GE Agticol,  Argentum, Es, five Cuprum (fic diftam, quia primo inyentum fuic in Cypro) Stan- 
lib. z0.cap, z. Num, Ferrum, Plumboum, & Aurichalcum, Now as to the making bf coine m 

2; meta 
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tals by the law of England are ſubdivided in mecallum legale, five verum, & me-- 
rallum illegitimum,ſive falſum, And this ſubdiviſion appeareth both by Ag of Par - 
lament, and by our 1Bwks, 
| Quicunque in emptionibus & y2ndicionibus obulum ſeu quadrantem legalis metalli, Sratutum de 2i- 
& devicam habentem formam reculare przſumpſerit, ganquam regiz majeſtatis con- miſſione denari- 
temptor caplatur, & In carcerem detrudatur. Wp this Act it appeareth, that no ——_— ys Bs. | 
ſubject can be enfozced to take in buying oz2 ſelling, o2 other payment, any nio- £@. MM ” 
nep made, but only of lawfull metal, that is, of ſilver o2 gold, as the Birroz 
hath told you, and by this it is p2oved, that having reſped fo money, there is 
an unlawfull metal, and theſe be the other five, 
The money of England is the treaſureof England, and nothing is ſatd fo be 
treaſure trove but, gold and ſilver, Sc the third part of the Inſkitutes,cap.Trea- 
ſure trove, And this is the reaſon that the Law doth give fo the King mines whe av the 
of gold and filver, thereof to'niake money, and not any other metal which a Up | 
ſubject may have, becauſe thercof money cannot be made. And hereof there is ca, mo: 
greaf reaſon, fe2 the value of money being the meaſure of all confrade, 2c. is ralium legale, 
in effec the value of every man, And herewith agr#th the bak in 3 H, 7, P2243, & forma, 
Quod ille qui facit monecam contra ordinationem, &C. allaiatam, viz, alcamino, yel } 0: 
alio falſo metal}lo, proditio eſt, where all the ſatd five baſe mefals (as to be pat in Glanz, l 4 
coine) are deemed falſe nietals, Bracton callcth money made of them monc.. cap. 7. 7 
tam reprobam, & monetam falſam, : Bra. lib, 3. fol. 
.  TZoomit many things that might be ſaid to the ſame infenf, and to confirm by 
this point with an Ac of Parliament made in the 25. year of the reign of that 
wiſe 2nd victozious King Edward the third, in theſe wozds : « Itcm, it is acco2- 25 E.z.cap.x z 
« dcd, that the money of gold and ſilver which now ts currant, ſhall not be im- 9 H.5.ſtar.2.ca.6, 
« yaired in weight oz allay, but as ſwn as gad way may be found, that the ſame *** *Þ<rhird pare 
« be put in the ancient ſtate, as in the Sterling. - 5 ws 
1by this Ac th2c& things are to be obſerved: x- That the money of England bringing Lat? 
muſt either be of gold o2 ſilver ; 2.That the currant money of England cannot cerraia coin,g2c, 
be impared either in weight o2 in allay : 3. That the«llay of the fferling was 
the ancient currant mony of Englad. And herewith agreeth the ffatute of 9H. 5, 
Wy an Act made, not in paint, it is enacted, that filter ſhall be coined accoz- Rot.Parl, x7 £, ;, 
ding tothe old eſferling in potze and allay, fobe curranf amengalt the ſabjens, 2» 75: 
and not. to be carried over, on pain of death, And if the Flemings ſhall coine 
their ſilver acco2dingly, that the ſame be currant amongſt Perchants. And 
that the ſterling mony was the ancient currant mony of England, hat in Rot. 6. an.28 
the reign of E, 1, there were divers white monies called Pollards, Crocards, *- *- ; 
Staldings, Eccles, Leonines, and Stepings artifictally made of ſilver, copper, Z*P2P-309. a. 
and ſulphur, and yet currant within the Kealm; and fo2 that two pieces of Wall. an.28 Eef. 
thoſe monies were but of the value of one fferling, King E. x. by his Pzoclama- 
fion ufterty fozvad the ſame. And yet tolok ſomewhat higher, Marth, Paris 33 See Matth. Paris 
H.z.pas, Denarius Angliz qui nominatur ſterlingusrotundus fine tonſara pon- 32 Hz, "OM 
derabit 1 2 grana frumenti in medio ſpicx, & 20denaru faciunt unciam, & 12 unciz 
factunt libram, &c, 
_. And yet toaſcend to fozmer fimes, Hzc ſunt jura quz Rex Angliz ſolus & Tnrer leges H.s 
ſuper omnes habet 1n terra ſua, &c, viz, murdrum, falſaria monetz ſux, incend1- cap. 1, de jure 
um . hamſockna , forital!*, Firdinga , flemen firm# , przmeditat* affultus, robe= **31s- 
ria, &c. 
Wut J will deſire the tudious Reader to calf his eyes upon the laws befoze 
the Conquelt, 
Si quis nummum corripuerit, ei manus ſcelere yiolata przciditor, eamque prece Enter leges E- 
yel _ redim1 nefas eſto, &c, —_ : 
In dimenſione & pondere nihil efto iniquum, ab iniquitate deinceps quifque tem- IP: Sit's 
ene P q J ps quugque tem _ a _— 
And melting of the good monies of the Realm, & altering the ſame info baſe 7 x... cap. 12. 
coin was deemed in Parliament amongſt the reſff of the catamittes that then 
fell upon this Realm, And that the law is this,if is beff fo2 the King; fo2 by the 
Ceee imparing 


118. 
Fler.lib,z.cap.22, 
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imparing of the coin of ©ngland cither in weight o2in cllay, the King hath the 
greateſt loſſe both in his own revenues, fozfeitures, and ſubſidies, andalſoin 
the diſvaluation of his ſubjects : foz the King* can never be rich, oz his King 
domes ſafe, when his ſubjects be poz, and the fineneſe and gadneſſe of his 
coin is inter magnalia & regalia eoronz, | 

25 E.z. cap.28. At the afozeſaid Parliament of 25 Ed, 3. another excellent law was made in 
theſe wozds ; © Item, it is acco2ded and aſſented, that the monters, and other 
cc wardens and minifters of the money ſhall receive plate of gold and filver 
«c by the weight, and not by number, and in the ſame manner thall deſiver the 
« money, when it ſhall be made, by weight, and not by number, without dclay, 

Nuen Elizabeth ( Avgliz amor) finding in the beginning of her reign ſome 
Copper money, and all to much , and againft law allayed,- amongft many 
others, refozmed the ſame, as upon her Tombe:in Weftminfter it appeareth, 
Religio reformarta, pax fundatay moneta ad ſuum yalorem reduRa, clafſis inftruCtich- 
m8 apparata, gloria nayalis reftituta, rebellio extinta, Anglia totos 40, annos pru- 
dentiflime adminiſtrata, dirata, 8 munita, Scotia a Gallis liberata, Gallia ſubleyara, 
Belgia ſuſtentara, Hiſpania coercica, Hibernia pacata, orbiique terrarum ſemel arque 
Iterum CIrFCu myvagarus, ; 
PI. com. in the Now ſoz the Kings P2erogative tn the nitaes 02 Leines of geld and ſilver 
caſe of the mines, (fo2 he hath no pzerogative in any other metal ) you may read af large tn the 
fol. 314 &c. caſe of the mines. If you dcfire fo reade other autho2ittes 'nof cited there de 
pn _— iT” Auri fodinis, Argent fodinis, 8 aliis mineris , you may reade BraQon, Fleta, the 
cap. 19. Glanvil, Regiſters and other ancient Authozs, Recezds, and Buck-caſes. And to this 
lib. x4. cap. 2. YOU may addea Recozd which we lately found cut. 

Mich.z3 E. 1. rot. 

226. coram Rege, * Patrine del Gile & xx01,alis minetarii apud Aldeneſton imiplacitantur 
yp mend Hou per Henr de —_ & Foannam uxorem ejus pro eo quod ſucciderunt ar- 
giſt.165. 21 E.3. bores ſuas apud Aldeneſton vi & armt, & eas aſportaverunt ad valentii 
fol.60. 37. oy 9 bx. li.&c.Ipſt dicunt quod tenent mineram de Aldenefton ad firma de Dom 
: Io q rx Rege,o dicunt quod talts eſt libertas minere predifte, quod minetarii-. 
in banco rot.139. juſdem minere poſſunt capere boſcum,cujuſcique fuerit, propinquiorem & 
$-a9 cnet Þ 1. #tiliorem wvene argentes praditte miner, quam invenire contigerit. Et 
Aldeneſton., quod tidem minetarii poflim capere prowvoluntate ſua boſcum illus ad mi- 
Eiberrates mints ner am illam ardendam & fundendam, Et licitit eſt ets capere boſeii illis ad 
; edificandii cf ardendic & claudenan. Et quod liciti eft ets boſe ills dare 

| miniſtris minere predicts pro ftipendin ſob Et etiam licitum eſt divit- 
bus ejuſdem minere dare pauperibus de boſco illo ad ſuſtentationem ſuam 

quantum voluerint. Et dicunt,quod,quia pradiftus boſcus fuit propinqui- 

or & utilior cuidam vene quam ipſi invenerunt, ipſfi ſucciderunt boſcum 

pradiffum ad comburendam, & fundendam mineram pradittam, & ad 

edificandum, claudendum, & ad dandum pauperibus & miniſtris ejuſdem 

minere pro ftipendis ſuis, ficut praditum eſt, Dicunt etiam, quod n01 

eſt licitum aliquibus domints boſcorum poſtquam operarii minetarit incepe- 

rint ſuccidere in boſcis ills ad mineram predittam, ſicut prediitumeſt, 

aliquid de boſcis illis vendere,nec dare,niſitantum inde capererationabilia 

eftoveriaſua, Et dicunt quod ipſi & Ameceſ. ſui, nomine Domini Regis 

in boſcis vicints quorumcunque fuerint ad mineram tali libertate uſt ſunt 4 

rempore quo non extat memoria, unde bene advocant quod ip ſucciderunt 

predittum boſcum ratione ejuſdem libertatis,& non contra pacem ec, Et 

Henr' & Foan' bene cognoſcunt quod licitum eſt minetarits pradiitis ca- 

pere de propinquioribus & utilioribus boſcis ad mineram Regis ardendam 

& fundendam, ſet dicunt,quod,ultra neceſſaria ſufficientia ad mineram il- 

lam ardendamer fundendam,vi & armis boſcum ſuum ad valentiam xl, li, 

ſucciderunt, 
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| ſucciderunt, vendiderunt, & aſportaverunt ge quo nihil proficui ad mine- 

ram Regis devenit, nec ad ejuſdem minere promotionem, Et quod ita ſit, 

petunt quod inquiratur ; unde ſi boſcus ille & alii de paribus illis deſtru- 

antur, & ad aliqua alia inde facienda,quam ad mineri pradictam combu- 

rend' & fundend', hoc erit ad dampnum Domini Regs ; pet judis ft mi- 

wetarii preditti ad premiſſa que —_— cum in Safe dampnun 

Domini Regis redundant, admitti debeant, &c, cum deſtruttis boſcs illis 
 ceſ[abit miners illius proficuum, &c. dies dat eſt in tres Paſch &6. 


Modo reddit Oxenford 1x.1i, ad numerum de 20. in ora,(i,)ad numerum de xx.*. in Domeſday Oxens 
uncia, fic interpreratur in lib. Abbatiz de Burton in * com” Staff, | fordftr. ora, 

* Moneta appellata eſt, quia nos monet ne qua fraus in merallo yel pondere fiat : "—— & ibi 
> Pecunia a pecudibus eſt appellata, ficut ajuyando jumenta diQta ſunt, quia in pecudi- Mich, 37 H. 3. 
bus uniyerſa antiquorum ſubſtantia conſtabat : Antiquiſſmmi nondum auro &'argenito ror. 4. 


inyento, * zre utebanturz nam prius #rea pecunia in uſu fuir, poſtea * argentca, deiri- 4 Nuz horz quz 


de © aurea ſubſequura, Sed ab ea quz incepit nomen retinuit, unde zrarium dicicur, you ow” F 
quod prius xs fuit in uſu, Hzc If1dorus. | hdow-lihs 16. 


f Nuwuopc Sno 7% vos » hocelt, A lege o in v commutato, quia cumantea permuta- Erhic, cap. x7. 
tione mercium homines iti ſolerent lege, lege uſus aummi 1ntroductus eſt. Some b Pecunia unde. 
deriveth it, 3 Numa Romanorum Rege, quia ipſe primus imaginibus notayir, & tiru. © Unde #5, vide 
lo nominis ſui przſcripſit, Dthers imagine, quod dicitur nummus, eo quod no- yn 
minibus effigieque ſignatur, "* par we 
Panis Waſtelli de Ferlingo, (i.) quadranti>, derivatur a yerbo Saxonico PFeond-, e Aurea quando. 
ling, per contraRionem Perling, f Nummus unde. 
Where you read de auri fodinis and aroenti fodinis,it is affirmed by BYerchants : wo unde , 
that have travelled foz gold, that there are ſilver mines, that is, there is oare 7 * ray 4 
o2 ſoile of ſilver digged out of the earth, and out of that by art is ſilver tried, but WO 
there is no oare o2 ſoile of gold, but it is gold oziginally in ſmaller pieces as it 
were duff, which _ down to the ſhoar, it is found by the yellowneſſs 
of the water. Andthis is confirmed by Job: foz he ſaith, Haber argentum ve- 7,4; þ, .8.,..; 
narum ſuarum principiaz & auro locus eſt in quo conflatur : Durely there is a vein — 
foz the ſilver, anda place foz gold where they findit. And ſon after, Locus 
Sapphiri lappides ejus, & glebz 11lius aurum : The ffones of it are a place of ©a- 
phirs, and the duſt of it 1s gold. And yet foz diſfincton ſake it is called auri- 
Ina. x SES 
Foz Stannum, Tinne, England hath of ancient fime furniſhed other coun- Diodorus Siculus, 
fries, both far andnear, as you may read in Diodorus Siculus, who lived in Au- l-5-<2.8-f0.142.b. 
uſtas time. 3But Polibius, Who wzote about twohundzed years befoze him, af- Polibius, lib, 3. 
rmed this Iſland to be abundantly ſtozed with tinne ; and we have faken the 

greafer liberfy herein (fo delight, if we could, the Reader) foz that herewith we 

conclude this laſt Chapter of this ercellent Parliament. | 
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| Staturum de aſportatis Religioſorum , 
editum Anno 35 Edw. primi 
apud Carliolen. 


— 


Nee ad notitiam Domini Regis ex gravi querela Ma- 
L N gnatum, Procerum, & aliorum Nobilium regni ſui per- 
yenit ; quod cum Monaſteria,Prioratus,& Domus religioſz 
ad laudem & honorem Dei, & ad exaltationem ſanctz tk ccle- 
ſix per Regem & progenitores ſuos, & per diftos Magnartes, 
Nobiles, & corum anteceſſores fundata fuiſſent, & terrz & 
renementa = plurima efſent data per ipſos ditis Monaſte- 
riis,Prioratibus,& Domibus ,ac viris religiolis in eiſdem Deo 
ſervientibus , ut in hujuſmodi Monaſteriis , Prioratibus, & 
Domibus religioſis, ram Clerici quam Laici admigterentur, 
ſecundiim ſuaram ſufficientiam faculratum; & infirmi acde- 
biles ſuſtentarentur, hoſpitalitates, cleemoſynarfi __—_ 


& alia pietatis opera cxercerentur, & pro animabus tundaro- 


ram predictorum, & hzredum ſuorum ferent in-ciſdem : 
Abbares, Priores, & Cuſtodes earumdem domorum, & qui- 
darn corum ſuperiores alienigenz, utpote Abbares,& Priores 
Chanacen',& Prxmonſtraten',& ſan&orumAuguſtini, & Be- 
nedic&ti ordimura,& cxteriquiplures alterius religionis & or- 
dinfs, noviter per fingula Monaſteria & domos eis ſubjeQa 
in Anglia, Hibernia,Scotia, & Walliadiverſatallagia, cenſus, 
& impoſitiones inſolitas;graves,& importabiles, Domino Re- 
gi & Magnatibus ſuis inconſultis, fieri ſtatuerunt, & pro ſuo 
libito ordinaverunt,contra leges & conſuctudines dicti regni. 
Ex quo fit, ut numerus religioſorum & aliorum ſervitorum 
in hujuſmodi domibns & locis religioſis per tallagia hujul- 


; modi,cenſus, & impolitiones oppreſsis, minuitur cultus divi- 


nus, & eleemoſynz payperibus,infirmis, & debilibus ſubtra- 


huntur,&falutes vivorum, & anime mortuorum miſerabili- 
ter defraudantur, hoſpiralitates, eleemoſynarum largitiones, 


ac cztera ceflant opera pietatis,ſicque quod olim inuſus pios, 
& ad divini cultus augmentum charirative fuerat erogatum, 
jam in cenſum reprobum eſt conyerſum. Unde preter caquz 


Pxzrermit- 
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prxtermittentur, ſcandalum non modicum creſcit in populo, 
& damna innumera, & exheredationem fundatorum prxdi- 
Qorum, & hzredum ſuorum , proculdubio perveniſle no- 
ſcuntur ; & adhuc verifimiliter preſumuntur pervenire, niſt 
cantis & tam 'gravibus detrimentis celeri & ſalubri remedio 
obvietur. Conſfiderans igitur Prztatus Dominus Rex ſbi & 
populo ſuo valde fore damnoſum, f1 tam grandes jaQuras & 
inſolentias ſuſtineret diurius ſub difsimularione tranſire ; 
 Volenſque idcirco Monaſteria, Prioratus, & alias Do- 
mos religioſas, & loca in regno & terris dominio ſuo ſubjectis 
- conftirura, ſecundum voluntatem & pia vota fundatorum 
ipſorum manutenere & defendere, & contra hyjuſmodi op- 
preſsiones de cogruoremedio providere de cxtero, ut tenetur, 
de confilio Comitum, Baronum, Magnatum, Procerum, & 
aliorum Nobilium, & regni ſui Comitatuii, in Parliamento 
ſuo apud Weſtmonaſt' die Dominica proxim' poſt*feſtum 
ſan&ti Matthiz Apoſtoli anno regni ſu1 33. habito, ordinavit 
& ſtatuit, ne quis Abbas, Prior, Magiſter, Cuftos, ſeu quivis 
alius religioſus, cujuſcunque conditionis,aur ſtarus ſeu religi- 
onis extat,ſub poteſtate & juriſdiftione ſua coſtitutus, cenſuni 
aliquem per ſuperiores ſuos Abbates, Priores, Magiſtros, Cu- 
 Rodes religiolarum Domorum, vel locorum impolitum, vel 
inter ſeipſos aliqualiter ordinatum,extra regnum-& dominifi 
ſfuum ſub nomine reddirus, tallagii, apporci ſeu impoltionis 
cujuſcunque, vel alias nomine excambii, yenditionis, murui, 
yel alterius contratus quocunque nomine cenſeatur, per ſe 
vel Mercatores, aut alios clam vel palam, arte vel ingenio de- 
fer” vel tranſmitrar, ſeu deferri faciat quoquo modo,necetiam 
ad partes exteras ſe divertat cauſa viſitationis , aut alio colore 
quzſito, ut ſic bona Monafteriorum 8& Domorum ſuarum 
extra regnum & dominium prexdiftum abducat. Er fi quis 
comra przſens ſtarutum venire prexſumpſerit, conſiderata 
qualitate deli&ti, & regiz prohibitionis penſato comtempru, 
graviter puniatur. 
TPrxterea inhiber prefatusDominus Rex omnibus & {1n- 
oulis Abbatibus, Prioribus,Magiſtris, &Cuſtodibus religioſa- 
rum domorum&c locorum alienigenis, quorum poteſtaci,ſub- 
jection, & obedientix d&mus corumdem ordinii in regno & 
dominio ſuoexiftentesſubdunt”,ne de cxtero tallagia,cenſus, 
mpohtiones, apporta, feu alia quecunque onera aliquibus 
Monaſteriis, 
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Monaſteriis, Prioratibus, ſeu aliis domibus religiolis eis ( ut 
przdicitur) fic ſubje&is imponant, ſeu faciant aliqualiter aſsj- 
dere, & hoc ſub foris factura, omnium, quzin poteſtate ſua 
obtinent, & foris faccre poterunt in futurum. 

C Etinſuper ordinavit Dominus Rex & ſtatuit,quod Ab- 
bates Ciſterc',& Prxm' ordinum aliorum religioforum,quo- 
rum ſigillum in cuftod' Abbatis, & non conventus, prius 
reſidere tantummodo conſuevit, de cztero habeant ſigillum 
commune, & illud in cuſtod* Prioris Monaſterii ſeu domus 
& quatuor dedignioribus,er diſcretionibus eju{dem loci con- 
ventus, ſub privato ſigillo Abbatis ipſtus loci cuſtod* depo- 
nend*. Ita quod Abbas, ſeu Prior domus cui prxeſt, per ic 
contra aliquem ſeu oblig” nullatenus poſit firmar', {cur ha- 
enus fieri conſuevit. Etf1 forſan aliqua ſcripta oblig' dona- 
tionum, emptionum, venditionum, alienationum, ſeu alori 
quorumcunque contra&t alio figillo, quam tali figillo com- 
muni,ſicut prxmittitur cuſtodiro, inveniantur a modo figilla- 
ta, pro nullis penitus habeantur, omnique careant firmitare. 
Czterum intentionis Domini Regis non exiſtic Abbates, Pri- 
ares,& alios religioſos alicnigenas per ordinationes & ſtatuta 
expreſſa ſuperius ab officio viſitationis in regno & in domi- 
nio ſuo exercendo exc]udere, quin per {cipſos vel alios, Mona- 
ſteria & alia loca eis inregno & in dominio ſuis predicts 
ſubject, juxra officii ſui debirum in his duntaxat quz ad ob- 
ſervantiam regularem, & ordinis ſui diſciplinam pertinent, 
libere valeant viſitare. Proviſoquod illi qui officium hujuſ- 
modi viſicationis exercuerint, nihil de bonis aut rebus hujuſ- 
modi Monaſteriorum, Prioratuum, & domorum extra prex- 
farum regnum& dominium,przter rationabiles & moderatas 

.eorum exemplas, deferant, vel deferri procurant. 

T Erclicer ordinationum & ſtatutorum preſcriptorum pro- 
nunciatio & publicatioa Parliamento proximo preterito uſq; 
ad przſens Parliamentum apud Carliolum in o&abis ſanRi 
Hillarii, anno regni ejuſdem Regis Edw. 35. certis ex caullis, 
& ut cum majore deliberatione & marturitate procederent, re- 
manſerit in ſuſpenſo, Dominus Rex poſt deliberationem ple- 
nariam & tratatum cum Comitibus, Baronibus,Proceribus, 
& aliis Nobilibus & Comitibusregefi ſui habirum in pramil- 
{is,de conſenſu eorii unanimi & concordi ordinavit & ſtatuit, 
ut ordinationes & ftatuta prxdicta ſub forma, modis& _ 

tionibus 


) . 
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tionibus ſupra contentis a primo die Maii prox” fut' inantea 


inviolabiliter obſerventur perpetuis teporibus valitura:quod- 
que tranſpreſſores ipſori peenis extunc ſubjaceant annoratis. 


The reaſon wherefoze this Parliament was holden at Carliſle, appeareth by 
the wzit of Parliament directed fo the L o2ds, viz. Quia ſuper ordinationem & Ra- 
tilimentum terrz noſtrz Scotiz, necnon & aliis negociis nos, & ſtatum regni notct 

ſpecialiter tangentibus, apud Carliolum in oftab'ſanct Hilarit prozim? futur' Parlia- 
mentuin tenerez &c, 

There were two miſchiefs befoze the making of this Ait, but both of them 
tended fo one end, viz. the grievous oppzefſton of Churches and Ponafteries ;. 
the one from the Pope, the other mentionedin the Pzeamble. 

Foz the Firff, In hoc Parliamento per majores graves depofitz fuerunt queri- 

moniz de oppreſſionibus Ecclefiarum, & Monaſteriorum multiplicibus, & extortioni- 

bas pecuniarum per Clericum Domiat Papz, magiſtram Wil? Teſta noyiter in regno 

inductum : prxceptum eſt eidem Clerico de affenſu Comitum 8 Baronum, ne de 

cxtero talia exequatur ; Foz the King and the Lo2ds adjudged it unjuſt, that 

the Pope ſhould take any p2ofit of the-houſes of their foundation : and therefoze R : 

\ this Act dealeth not herewith, but the Lozds p2ohtbited his collecoz,and left the __ _ j; 
party grieved to his remedy by P2ohibition, o2 other remedy by law, as had 6 adn as 
ben befoze, and after was uſed, as by the Reco2ds and authozities quoted in the Juſtic.ſuisde baco 

- margent (amongſt many others) which are wozthy your reading, moze at large 29 4. z. cir. 3. 
appeareth ; and ſo much foz that firff miſchief. The other miſchief appeareth 89: 39 F+z: tit. 
at large in the Pzeamble, wherein the Pope having ſo great power over the 3. gy = 
Abbots and Pziozs aliens, hada hand foz his own benefit, lib. 4. fol. 250. b. 

* The'Commons complain againf p2oviſions coming from Rome, wheres Rr. Parl. 50E.3. 
by PANS enabled within this Kealm to enjoy Eccleſiaſtical dignities, 2% $4: &c. co the 
ec. by means whereof daily almes was decayed, the freaſure of the Realm TH ISOIN 
tranſpozted, the ſecrets of the Kealm diſcovered, and the Clerks within the u, 43. ay = 

Realm impoveriſhed;and that the Pope had in moſt covertwiſe granted to two fol. 1. &c. 4 H.4. 

new Cardinals ſundzy Eccleſiaſtical livings within the Realm, and namely,to *«.clauſ. m.z 1. 

Cardinal Paragocs above 10000.Parks yearly tar: they therefoze require of the Rot. parl. 27 E: 

King and Lozds ſome remedy, foz that they neither could,noz would any longer *** /* 

bear thoſe ſtrange oppzeſſions, oz elſe to help them to expel out of this Realm 

the Popes power by fozce. The anſwer of the King was,that he underſtood well 

thele miſchiefs, and willeth, that between the Lozds and Commons ſome reme- 

dy might be found, whereunto he might aſſent : hereupon the Lo2ds and Com- 

mons ſent foz this Ac of 35 E. x. upon the like complaint, thereby fozbidding, 

that any thing ſhould be attempted o2 bzought info the Realm, which thouldtenv 

tothe blemifhment of the kings Pzerogative, oz in pzejudice of his Lozds 02 

Commons, andſo at that time, upon conſideration hadof this Ac of 35 E.r; z5 6.3. far. unic, 

and fo2 further remedy, an Act of pzoviſion was made. - PER 

Alſo the Sfatute of 25E. 3, made againſt p2oviſſons, reſervations, xc. reci- ,;c.* = a 
feth this @fatute of 35 E. 1, and grounded that Act upon the ſame, Sb as this qes Counts Ba- 

Act (as you may perceive) hath been of very great and high account. And now rons, & aucers 


let us peruce the woz2ds thereof. _ Y 
_ 7 Exgravi querela Magnatum,Procerum,& aliorum No- 7; x.'z. ta.ttap 


bilium regni.] 3c isrecited by the ſaid Act of 25 E.;.that this Acof 35E.1, Fr nad. 


was made at the petition of the Comminalty of the Realm, and here it ts ſaid, & auters Gran- 

ex oravi querela Magnacum, &c. and yet both ffand well together ; foz Knights ds des Coun- 

ofthe Shire,andother Gentlemen of the houſe of Commons are included under vid me Show: 

theſe wo2ds, aliorum * Nobilium : foz Nobilitas eſt duplex, ſuperior & inferior ; bo a. 

ſuperior belongeth to the Lo2ds of Parliament, and iaferior fo Knights and 7 # 1, de Religis 
(9) 


Gentlemen of name and bloud, who are in this Act termed Nobiles, - - 2. inthe 
: reamdvie, 
T Quod 
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4R.3. nu. 13. 


Rot. Patl. 1 R.z. 
nu, &13 R. 2. 
nu.19.rot.parl.an. 
4 H.4. nu. 23, & 
48. 1 H.gs. cap.7. 
& Rot.parl. z H. 
.5.nu.38 22 E.4, 
44. 38 H.6 34. 
21 H.9. fol.1.&c, 
1; E.3 64. 

14 E.3 21. 20 E, 
3 annuity 24. 

40 E 3 10, 
25.80,48. x4 H. 
4:37. 22 E 4.44. 
21 R759 7 Ra, 
cap 12, 13 Rt. 
Caps L349. Ca,7: 


I2 TX CA cap. 6. 
accord. 


Rot.parl. t7 E.z, 
ubi ſupra, nu. 59. 


De Aſportatu Religioſorum. 
T . Quod cum Monaſteria, Prioratus, & domus religio- 


ſx, &c.] Pere is rehearſed the end of the erection of religious houſes;viz., 
ad laudem & honorem Dei, & exaltationem ſanAz Eccleſiz per Regem, & progenito= 
res ſuos,8 per dictos Magnates,8& Nobiles, & corum anteccſfores fundata fuiſſent,&c, 


T Quidam corum ſuperiores alienigenz.] 3t appeareth in 
a Parliament Roll, that the Clergy ( whereof Pziozs aliens were part) had a 
third part of the poſſeſſions of the Realm. Theſe Abbots, Pziozs, and Patozeſ- 
ſes altens were juſtly complained of, as by this Ac appeareth, and many times 
upon like complaints fair pzomiſes were made fo2 refo2zmation, but noamends 
ment could be had, till they were taken away, and their poſſeſſions given to the 
King by Act of Parliament. Þ& the Parliament Kolls of 4 H.4. and x H.s, 
Note, theſe Pziozs and Pziozefſes aliens were Nozmans and Frenchmen, 
and in time of war with France, the King by the common Law might and did 
ſeiſe the poſſeſſions of the P2iozs aliens within this Realm into his hands, . 
without any office, xc. Se& the ffatutes of 7R, 2, 13R, 2. x H. 5. againft 
Frenchmen and aliens, fo receive o2 have any Wenefice in England, 
T ln Anglia, Hibernia, Scotla, & Wallia.] Fo2 Dcofland,xc. 
ſ& divers recozds and authozities in Law, Roc, Parl. Paſch. 21 E, 1.rot.1.& ror,2. 
magnum placitum inter Regem de Norwey, & Regem Scotiz, Rot, Vaſc, 22E. 1, 
m. 2.3, Trin, 25 E. 1, coram Rege, rot, 6. Norff, Robertus de Tony, &c. Mich, 
33 E, 1,coram Rege, rot, 127. Scetia, 28 E.1. the letters of all the Nobility of 
England in the name of themſelves, and of the whole Comminalty in Parlia- 
ment aſſembled ts the Pope, a Duplicst whereof under the ſeals remcin in the -,, 
Exchequer, which we have ſeen, and a copy Whereof we have. Jn the ſame year 
read alſo the Kings letters to the Pope, which walfingnam rehearſeth, pag,49 
and the Lozds letters, pag. 54. Read alſo Walfing. pag. 17. &c. where many 
moze Authozs be cited , & pag, 31, 32,121, 138. & Matth, Weſt? pag, 420, 
438, 443» 452, &c, Holl, fol.1 16, 117. Policron, lib, 7, cap, 39. Stow, 303. Fox, 
269) 341. Rot. Parl, 14 E.3, nu. 1 3.Stat.2. & 42 E.3. nu.7. @e& in the Parlia- 
ment Kolis, in every Parliament peritiones Scotiz, Rot, pat. 10 B. 3. 2. part 
comes Arundel,&e, Brit, fol. 25. a. b. 6 E.3.18, rE.3. I7, per Cant? 8 R,2.cont* 
claim 13. 7 H.4. corody7. 13 Hen, 4, 4:& 5. 8 Hen.5.4. 7 E.4. 27, Forteſcue, 
fol,1 7. Pl.com.1 26. Dyer 13 El, in manuſcript, 


© Diverſatallagia, cenſus, & impoſitiones inſolitas, graves 


GC importabiles, &c.] De the erpoſition upon the Statute of Magna 
Charrta, cap. 30, when the King began touſe the wozd of impoſition ; but hereis 
the firſt ffatute that we remember, wherein this wozd Impoſition was nſed; and 
obſerve well from whom if came ; and therefoze here theſe impoſitions be cal- 
led inſolicx, and this wozd Novier, &c. expzeſſeth ſo much; and becauſe they | 
were unaccuſtomed and newly impoſed, they were graves and importabiles, and 
againſt the laws and cuffomes of the Realm. 

7 Contra leges & conſuecrudines diQti regni.] Pere it aps 
peareth, that tallages, aſſeſſments, oz impoſittons, ſet by any ſuperiour, fozei- 
ner oz other, Ecclefiaſtical o2 Lempozal , upon his inferiour, 02 any other, 
though they have never fo fair pzeterts, as to recover. the holy Land, ec. are a 
gainft the law and cuſtome of the Kingdome of England, 

And here tt ts to be obſerved, how this Ac hath ſince the 19 year of E. 3. 
been dealt withal ; foz af that year a bzanchof this Statute was recited, that 
fozbad that any thing thould be attempted oz bzought info the Realm, which 
thould fend to the blemiſhment of the Kings Pzerogative, oz in pzejudice of 
his Lo2ds and Commons, which now is wholly omitted, 

Accipe nunc horum infidias, & crimine ab uno 
Diſce omnes— 


T Minuitur 
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C Minuiturculcus divinus,&c. ] That ads of Parliament have 
been made af the petition ſometime of the Nobles, many times ofthe Com- 
mons, and of the Lo2ds and Commons in cauſes Eccleſialtical fo2 the honour 
of God, fo2 advancement of divine wozſhip, fo2 the infkruction of Gods people, 
and maintenance of wozks of piety, andthe like, appeareth in this Ac, and 
in many other Acts of Parliament : fo2Reges qui ſerviunt Chriſto, faciunt leges 
pro Chriſto. To omit the. ancient Statutes made in Parliament befoze the 
Conqueſt, of Paſter Lamberts edition, we will recite ſome few which ſhall ſuf- 
fice in a matter ſo frequent and evident, W.2. 13 E.1. cap.43. 21 E.3. fol. 60, 
the Biſhop of No2wich his caſe, 25 E,3.cap. 22, 25 E.3. Stat, de proviſoribns, 
27 E,3. cap,1.36E.3. cap.8, 38 E. 3, Stat.2, cap. 1, & cap.4. 45 E.3, cap.3. Rot, 
Parl. 51 E.3.nu.13. 3R.2.ca.z. 7 R.2,cap.12. 12 R.2.ca,rg. 13 R.2. Stat. 2, 
cap,2y & 3, 16R.2.cap.s. 2 H.q4. cap.3,& 4. 4H.4.cap.12,& 13, 6H.4,ca.r. 
7 H.4. cap.6, & 8. 9 H.4. cap.8. 1H-.s. cap.s. 3 H.5.cap.4q. 2 Hs, cap.3. 2H. 


5. Stat,2, ca.2. 4 H.5.ca.6. 3 H,7.cap.6. 11 H,7,cap.s, andgenerally, all Sta- 


tutes that take away pztviledge and benefif of Clergy and @ancuary. 


q Sicquod olim inuſus pios, & ad divinicultus augmen- 
tum charitative fuerat erogatum, nunc in cenſum reproba eft 


CcoVer ſum.)xe it be obſerved of whom they are ſpoken, theſe wozds are ſharp 
and bitter ; foz, as a repzobate is abjeAus & creatus diabolo, ſoa repzobate ſenſe 
is an abject and damned ſenſe, and the like is frequent in Parliaments, when 
. any thing ts attempted oz done againſt the honour of God, the pzerogative and 
dignity of the King, the laws of the Realm o2 the Commonwealth. 

* The Pope foz divers uſurpations, ts called the common enemy fo the 
King and the Realm. | 

a 3By bzocage and unlawfull means the Pope receiveth ſo much of Ecclicſia- 
tical dignities in this Realm, as ts moze then the Kings wars, who then was, 
and of long time had been, in an open andchargeable war with France, 

-dNote, in the Roll of Parliament of the Statute of P2oviſozs,there are moze 
ſharp and biting wozds againſt the Pope, then in the pzint, a myſtery often in 
uſe, but not to be known of all men. 

*That the B2ocars of the ſinfull City of Kome fo2z money pzomofe many 
Caitifes , being alfogether unlearned, andunwozthy , to a thouſand Barks 
livings yearly,where.the learned and wozthy can hardly obtain twenty Barks, 
whereby learning decayeth. 


TDeconcilio Comitum, Baronum, Magnatum,Procerum, 
& aliorum Nobilif,8 regni ſui Comitatuum in Parliamento 


ſuo, CC. ] Vere the Pzelates are omitfed, and this Statute was made by 
the King, the Novles, and the Comminalty , and it is objected, that therefoze 
this is no Act of Parliament, and fo2 authozity the Roll of Parliament in 21 R, 
2. ts cited,wherse if is ſaid, that divers judgements were heretofoze undone,fo2 
that the Clergy were not pzeſent. To this ſome have anſwered, that a Parli- 
ament may be holden by the King, the Nobles, and Commons, and never call 
the Pzelatesfo it ; But we hold the confrary fo both theſe, and ſhall make it 
manifeſt by Recozds of Parliament, wherein, foz the better underſtanding 
hereof, we will obſerve this oder : firſt, that the Biſhops ought to be called 
to Parliament : ſecondly, where Ads of Parliament are gad without them : 

and laffly, that this Acof 35 E. r. is an 4d of Parliament. 6: 
Ls the firff, every Biſhop hath a Barony, in reſpec whereof, ſecundum le- 
gem & conſuetudinem Parliamenti, he ought fo be ſummoned to the Parliament 
as well as any of the Nobles of the Realm : Andlikewiſe 26, Abbots and two 
P2iozs had 1Baronies, and thereby were alſo Lozds - a - and when 
| . the 


Lib.xr. fol.73. b. 
Magd, Col, caſe, 


Ror. Parl, 
* 18 Ez. Star, x. 
nu.38. Vid. 17 E: 
3. NU.59, 
a25E.3.nil.12. 
b38E.z.cCap.1, 
23 334- 
c Ror.parl. 50E. 3. 
nu. 96, 
Rot.patl. 18 E.3. 
nu, 32. Stratiz, 
Rot. parl. 53 E.3z. 
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Dot. clan. an. 
15 E.2. m. 25. 


See Vet. Magna 
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fol, 56. 


Dorf, clauſ. 15 E. 
2, M.13. inſche- 


dula. 


1 E.3. Cap. I. 


3 R.2, ſtat.2.ca.z. 
Reade the Statute 


at large. 


Ror. parl. 3 R. 2. 
nu. 38, & 40. 
See 7 Rav caplt. 


Rot parl. x1 R.2. 
nn. 9, 10: 
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the Ponaſteries were diſſolved, the Lozds houſe loff ſo ntany members that ha» 
voices in Parliament. But ſing it was done by authozity of Parliament, it 
was no impeachment to the pzocedings in Parliament. 

To the ſecond, if they voluntarily abſent themſelves, then may the King,the 
Nobles and Commons make an Act of Parliament without them, as where 
any offender tis to be attainted of high treaſon, oz felony, and the Biſhops abſent 
themſelves, and the Ac pzoce&ed, the Ac is gad and perfec. | 

Likewiſe if they be p2eſent, and refuſe to giveany votces, and the Ac pzo- 
c&d, the Act of Parliament is. god without them. 

Alſo where the voices in Parltament ought fo be abſolute, either in the af- 
firmative o2 negative, « they give their voices either with limifation o2 condi- 
tion,+ the Ac pzoceeds,the Act is good;foz their conditional voices are no voices, 

DF. every of theſe we will pzodice examples out of the Recozds and Rolls 
of Parliament. 

ata Parliament holden 2 dic Nativicatis Sancti Johannis Baptiitz, in 3. ſepti- 
manasanno 15 E. 2. the Pzelates, Countes, Barons, and Commons of the 
Realm charge Sir Hugh Spencer, the father, Carl of Winchefter, and Hugh 
his ſon Earl of Gloceſter with many high and hainous offences, as the Ad cal- 
led cxilfium Hugonis Leſpencer patris & filii ; the Tarls and Barorts, Peers of 
the Realm, tn the preſence of the King, p2onounce judgement againft them, 
as by the Ad appeareth : and after at a Parliament holden at PYozk, a die Paſch* 
in 3, ſeptimanas, the ſaid judgment and attainder againſt them (by the Kings 
erozbitant favour towards them, whoſe favozites they were) was adnulled; and 
one of the cauſes was, foz that the ſaid judgement was given without the Pze- 
lates, whereas the ſarae being an Act of Parliament, andentred into the Par- 
liament Roll, as other Acts at that Parliament were, and the conſent of the 
Withops doth manifeſtly appear, foz that they were parties to the charge, and 
after it was adjudged by authozity of Parliament, that the ſaid judgement 
againſt them was god, and confirmed the ſame ; ſo as they that beheld but on 
the outſide of the adnullation, and loked not into all parts of the fozmer Ad, 
and knew not the Ac of 1 E. 3, might ſay, as the Commons ſaid, as is afozeſaid, 
in 21 R. 2. 

At the Parliament holden in the third year of King Richard the ſecond, a 
Bill was exhibited againlft the Clergy with many bitter wozds, foz the ill diſpo- 
ſing of the Dignities, Dffices, Parſonages, Canonries, Pzebends, and other 
Wenefices whereof they were Patrons, and Were in their gift, whereof many 
inconveniencies followed;the Biſhops and other Pzelates taking areat offence 
at this ill, abſented themſelves, whereupon the King, upon the complaint of 
his Commons, by the advice and common alſent of all the Lozds Tempozal, 
paſſed the 1Bill. 

- Jn the ſame Parliament greaf complainf was made of the extoztions com- 
mitted by the Biſhops and their Dfficers , and thereupon a Bill was framed, 
that Juſtices of Peace might enquire thereof, anda fozme of a Commiſſion de- 
firedto beenaced; the Pzelates and Clergy made their pzoteſtation erpzeſly 
againft the ſaid 3Bill, fo hear ertoztions, ec. tending to the blemiſhing of the li 
berty of the Church,xc. whereunto it was replyed fo2 the King, that neither fo: 
their ſaid pzoteſfation, noz other wozds in their behalf, the King would not 
ſtay fo grant fo his Juſtices in that caſe, and all other caſes, as was uſed fo be 
done in times paſt, and was bound to dos by virtue of his oath done at his Cozo- 
nation; whereupon the act and fozm of a Commiſſion paſſed as was deſired. 

At the Parliament holden in the x x. year of Richard the ſecond, in the begin- 
ning of the Parliament holden in that year,the Archbiſhop of Canterbury made 
openly in the Parliament a ſolemn pzoteſtation fo2 himſelf, and the whote 
Clergy of his Pzovince, which he deſired might be entred, and ſo if was: the 
effect whereof was,that albeif they might lawfully be pzeſent in all Parliamffts, 
pet fo2 that in this Parliament matters of treaſon were to be entreated of, 

» wherea 
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Shereat by the Canonicait taw they ought not to be p2efent ; they therefoze ab- 
fentedthemſetves,ſaving thoir liberties therein otherwiſe : the like pzofeftati- 
on did the 1Bifhop of Dureſme 5 Carliſle make. At which Parliaments divers 
ffatutes were made, nothing concerning life o2 member, as the 7. Chapter 
cancerning MPBerchants, the 5. Chapter touching Anmuidies, the 9. Chapter 
againſt new Jmpolittons, the x x.concerning keeping of Afſifes, ec: alt which 
were gd and perfect ffatntes, and yet the Pzelates alfentednot to them. 

At the Paritament holden in the 1 3 year of Richard the ſecond, when the 
two Witls were read, the one intitled a Confimation of theffafnte of p:obiſo2s, 
and the fozfeiture of him that accepteth a 1Benefice again that Tatntc ; the o- 
ther intitled the penalty of him that bzingeth in a ſumnions o2 ſenfence of ey- 
communication of the Pope againf any perſon upon the Tatute of Pzoviſo;s, 
and .of a P2elafe executing it, both which. bills tended fo refrain the Popes 
anthozity, which he claimed in diſpoſing of EcclefiaTicalt pzomotions within 
this Kealm : The Archbiſhops of Canterbury andYvzk foz the whole Clergy 
of their p2ovinces made their ſolemn p2oteffations in open- Parliament, that 
they in nos Wife meant o2 would aſſent to any ffatnteo2 lawur rcefraine of the 
Popes authozity, but utterly withſfwd the ſame, the which their pzoteftations 
at their requeſts were inrolled, and yet both Bills paſſed by the King, Lo2ds 
and Commons, Wwhtch are in pzinf. | 

ce the ſtatute of x6 R, 2. and manyothers. 

It 1s cnacted by the King, Lozds Tempozall and Commons, thaf no man 
ſhould contract o2 marry himſelf to any Nucen of England, without the fpeciatl 
licence and aſſent of the King, on pain fo loſe all his goods and lands. 

-The Wiſhops, and Clergy beiug p2eſent afſented to this 25tld, as farre 2th 
as the ſame ſwerved not from the Law of God, and of the Church, ana ſo as the 
ſame impo2ted no deadly finne, this was holden no affenf; and thevefoze it was 
enacted by the King, KLo2vs Tempozatl, and Commons, and\s fpectatty entred, 
omitting the Pzelates. | ere rr f t 
. Andthus mach as concerning the ſecond Article ſhall ſiffice. | 

As fo thethird point, when an Act ts fpectalty entred, that it was enacted by 
the King, the Lozds Tempozall, and Commons, it muff be intended, that the 
Biſhops abſented themſelves, oz if they were pzeſent, pzoteſted againf it, oz 
gave ſuch voices as were contra legem & conſuetudinem Parliamenti, And foz 
this Act of 35 E.r. in Letters patents made within 8. yeares after this ſta- 
tute, it is affirmed to be an Act of Parliamentf, by four Ads of Parliament, in 
the 4. and 5 , and 25. year of E. 3. the fame is hotden fo2 an Act of Parliament, 
and ſo if 15 in x 3 R.2, cap.2, ſtat, 2, 


q Cenſum aliquem per ſuperiores, &c.] This bzanch- is 
plain, and nedeth no expoſition. : 
EF .Conſideratra qualitate delidti, & regiz prohibitionis 
penſaro contempru, graviter puniatur.] That is, by fine andim- 
pziſonment, acco2ding to the quality of the offence. 


T.Ne de cxtero tallagia,&c.] Yerebp are all fach fallages fo2biddetr. 


© Et hocſub forisfa&tura omnium, quz in poteſtate ſua 


obtinenr, & forisfacere poterunt in futuro.] his is the like foz- 


ſeiture as is gtven by other ſfatutes in caſe of Przmunire, viz. the fozfeiture of 
his lands, which he may fozfeit, and of his gods, and to be impziſoned at the 
will of the King. 


T Quod Abbates Ciſterc' & Prxmonſtr ordinum, &c.] 
This bzanch (as it hath ben reſolved) is impoſſible, and inconvenient to be 
Frere 2 obſerved : 


13 R.z.cap. 2. 
13R.2.cap.3- 
Vad.x H. 5. ca.7. 


Rot. Parl.tz R.3. 
nu.24 


16 R,z.cap. £ - 
Ror. Parliament . 
6 H.6.nu, 27. 


Ror. Parent. 

7 E.2z. I. pait. 
m.6, 4 E+3.Ca-6. 
5 E.3.Cap.3. _ 
25 E.3. tat, Unic, 
and by the Re- 
cord of Parlia- 
ment-in 17 E.3- 
ubi ſupra, 

20 E.3. Abb. 14. 
27 H.6, annui-- 
tie 42, 


Vid, ſtat.de moe 
neta.mag .cap. 3+ 
Vert.mag. Chart. 
fol. 3$* 20 E-3« 
Cap.I, 


tie 41, 


Lib.$.fol. 118. 
Do. Bonhams 


caſe, 


: BraR.lib,1.cap. 


Proy.cap. 8. 


ver. 15. 
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27 H.6.annui- 


De Aſportatu Religioſorum. 
obſerved:impoſſible,becauſe it is hereby enactedthat the common ſeal,xc.ſhouty 
be in the cuſtody of the P2toz, and of four of the wozthieft and diſcreetef of the 
Covent;ſealed up with the p2ivate ſeal of the Abbot, 4c. and if any waiting, xc. 
ſhould be ſealed with any other ſeal, then with the ſaid commen ſeal ſo (as is a- 
fo:eſaid) kept in cuſtody, it ſhould be void, ec. foz if it be kept in cuſtody under 
the ſeal of the Abbot,then no wziting can be ſealed by the Abbot,x if the Abbot 
taketh it out,and ſeal,xc- then is it not kept by cuſtody under his p2ivate ſeal, 
and therefoze it was reſolved by the whole Court of the Common Pleas, that 
this bzanch,being impoſſible to be obſerved,is toid;the Court allo reſolved, that 
it was inconvenient : foz they ſaid, that if the ſtatute ſhould be obſerted, every 
deed that paſſed under the common ſeal might be undone by a imple ſarmiſe, xc, 

Braon ſaith, that Lex eſt ſanRio juſta, jubens honcſta , & prohubens con- 
traria ; (0 as every law muſt have thze qualities : 1. it muſt be juſta : 2. jubens 
honeſta : 3. prohibens contraria, And if it be juſta, it muſt have five poper- 
ties: 1. it mult be poſlibilis, 2. neceflaria , 3. conveniens, 4. manifeſta, 5. nullo 
priyato commodo , ſed communi urtilicati edita, And this is grounded upon holy 
wzit, Legum conditores jufta decernunt. V# qui condunt leges inquas, & ſcriben- 


Eſa.cap.10. ver.z, tes injuſtitiam ſcripſerunt, 


C Cxterum intentio Domini Regis non exiſtir, &c.] wy 
this bzanch the power of viſitation is reſerved with th2e reſtrictions oz limita- 
tions : x. Juxta officii ſui debitum, 2, in his duntaxat,quz ad obſervantiam regularem, 
& ordinis ſui diſciplinam pertinent : 3, proviſo quod, &c. nihil, &c, extra przfatum 
regnum, &c, deferant, ; 

C Er licet ordinationum & ſtatutorum, &c. 4 Parliamento 


roxim' PreXtcr Ito.] That is, at a Parliament holden at Weſtminſter, 
ie Dominica prox? poſt feſtum ſanRi Mathiz Apoſtoli in the 3 3. year of E.x, 


q Cum majore deliberatione & maturitate procederent.) 


_ to the anctent rule , Deliberandum eſt diu, quod Ratucndum <> 
emel, TT ; 


Statutum 


IILLISSISILESSETSEIS SSIS ESE 
Starurum de frangentibus Priſo. 
nam editum Anno 1 Edw. 2. 


AE priſonariis priſonam frangentibus, Dominus Rex 
Dri & przcipir, quod nullus de cztero, qui priſonam 
fregerir, ſubearjudicium vitz vel membrorum pro fractione 
priſonz tantum, niſi cauſa, proqua captus & impriſonatus 
fuerir, tale judicium requirar, fide illa ſecundum legem & 
conſuctudinem terrz fuiflet convictus, licer temporibus prx- 
teritis aliter fieri conſuevir. 


At a Parliament holden af Weſftkminſter in Co? Aſſumptionis beatz Inter placita & 
Mariz, anno regni E,r., 23. the like Ad of Parliament was made with the like m-<m. coram Do- 
title as this is, totidem verbis ; and therefoze it may be, that it was recited and gr Rege,arind 
affirmed at the Parliament holden in x Ed.z. which onely is mentioned in our EG 
pzinted Books. 

It appeareth by our ancient Authozs of the Law,that if a pziſoner;whatſoc- BraR.lib.z.fet. 
ver the cauſe was foz which he was committed,had bzoken the Kings pziſon, + Bric.fol. u7, 
eſcaped out,it was felony ; becauſe intereſt reip. ut carceres fint in tuco : but yet it var js 0 o- 
muſt have been an actuall bzeaking of the pziſon ; foz if the doz had been open, . Ard os 
and he had gone out, oz if others without his p2ivity had bzoken open the pziſon | 
do03, Ec and he goeth out, and eſcapeth,o2 if the Gaoler himſelf had let him out- 
in theſe caſes it had been no felony, becauſe the pziſoners did not actually bzeak 
the pziſon. And ſo it 1s of a felon that is under cuſtody of the Kings officer 
(which is an impziſonment in Law)and divers men doe reſcue oz take him by i 
foce out of the cuſtody of the Kings officer, this is felony in themall by the | 
common law. And ſo doth Huſley chief Juſfice repozt the caſe, that in the raign * H-7-fol.6.2. 
of Ed.q. when he was Attozney,it was reſolved by Billing chief Juſtice, Choke, - - : 
and the Judges,that the reſcous of a felon,to take him out of cuſtody and p2iſon, 216/662 
was alwaies fzlony by the common law, but of the paiſoner himſelf if was 
nof, ec. which mull of neceſlity be intended, when other men did reſcue him, oz 
bzake open the pziſon without his p2ivity,and theſe wozds in the repozt (ranque. 

(cſtatute fuir fair de frangentibus priſonam)ought to be omitted, 

 Fozaſmuch as every man dellreth to be at naturall liberty, the Dirrozcom- Micr.cap.5.5.r. 
plaines of the common law in this point, and ſaith, Abufion cR a tener eſcape ; 
de priſoner, ou debruſerie del Gaole pur peche mortell, car cel uſage neſt garrant per 


nul ley, ne in nul parteſt uſe forſque in ceft Realme, & en France) eins eſt leu gar- 5" alp.6. 1 E. 
£ - ho 3-17. 3 E.3.co- 
rantie de ceo faire per la ley de nature, Hoc 1lle, ron g12. 22 B35 


: Sx 37-3628 5h E123 | ibid. 251, 

T Nullas decztero qui priſonam fregerit.]Nowhe that ts in the: 5 12 E-2.der.x73. 
Ofocks,oz under lawfull arreff, is ſaid to be in pziſon, although he be not infra: 73 by _ 1535 
parietes carceris : and therefoze this bzanch ertendeth as well toa paiſon in law,: 15.40 7, ® 
as fo a pziſon.in ded. * Albeit divers Lozvs of liberties have cuffody of the p3is: cir. 72. 5 fs. 
ſons, and ſome in fe&, yet the pziſon it ſelf is the&vings pro bono publico ; and: <P- 10- | 
therefoze it is to be repaired at the common charge : foz no ſubjec can have the. * 2* -3- corona, 
pziſon it Celf, but the King only : and therefoze Briccon, ubi ſupra, ſpeaking of. 579: 7 552Mid. 
| the Kings pziſon, doth include all paiſons. * Foz that which was called — 1 E.6, cap. 13. 

B05 Ps 


x aNp.6. 3 E.3- 
cor 0n. 333. Fitz. 
Juſtice of Peace. 
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fol. 23. 


15 H.7.1,2. 


Pl.com.fol.z 3. 


1H.6.5.9 E.4- 


26.Scc W.2. 


c3p.34. Ro. parl, 
an. 2 H.6.nu. 60, 
Vid. 14 El.cap.2. 


Ror:parl.2 H.6. 
nu. 18 Sir John 
Mortimers caſe 
declared in Par- 
liament ro þe 


treaſon. 


2 H.6.cap,ulr, 
In.pronmt, 
Stanf pl.coron. 


Mn, 


32. f. 


Vid. Stanf.pl co- 


ron. 107.b. 


2 Mar. the fiſt 
Statute, 


De frangentibus Triſenam. 


ſhops pziſon, ſ& the ffatutes cf 23 H.8.and r E.6, This ( fregerit) is infented 
en acuall bzeaking of pziſtn, as hath bren ſatd, 

If the ®heriff hate a Capias upen en indifcment cf felcnyagainff A. any 
coming to arreſt him, is ſo diſturbed,that he cenngt arreſt him, this 1s no felony; 
foz A.was neter in pziſon; and therefeze pziſon in that caſe conlv riot bebzoken, 

In ſome ciſes it is lewfull ſoz the paiſoner to bzezk p2iſen Loth at the coms 
mon law, and notwithſtanding this fatute : As if the p2iſcn te ſet on fire, 
either by lightning oz otherwiſe, unlefe if be by the p2irity ofthe p2iſener, he 
may bzeak pziſon fo2 ſafeguard cf his life. Ec fic in fimilibus, Fo2 Quodcunque 
aliquis ob tutelam corporis ſui fecerit , jure 1d fecifſe videtur, But it mult bein- 
cyitabilis neceſſitas,, | | | "94; 8 


- © Subeat judicium vitz vel membrorum.-  Thcte wozds at the 
making ofthis Act extended aſwsll to treaſcn as to felony. In 2H, 6. it was 
enacedto continue till the next Parliament, that ifany bs indited, appealed,oz 
taken fpz ſuſpicion of high treaſon, and bzeak the ſame pziſon, it ſheuld be high 
tro:ſon. And the reaſon of that Act wae, beci uſe that by the fatutfe of 25 Ed.z, 
de- proditionibus, no other offence then is therein menticned can be adjudged 
high treaſon,untill it be declared by Ac of Parliament;S nd therefoze that A 
of Parliament being in the negative, if a mente inditct ozappealed foz hi 
treaſon, and bzeak the p2iſon, this bzeaking of paiſon is nof high treaſon, till if 


| be ſo declared by Parliament, becauſe ſuch cence is ncf neniiened in the Ac 


of 25 E.z. and therefoze accozding tothe Ad cf 25 E. 2. it is fo declared by the 
Act of 2 H.6, And ret the reſolutien efthe Judges in r H.6. is ga'd law : fo; 
there the caſe is, that a man outlawed of felony was tn p2iſcn in the Kings 
Wench, in which pziſon he knew that certain perſens were there committed 
fo2-high freaſon, and bzake p2ifon, and carricdznd lcdent the pziſoners that 
were there in Gaol foz treaſon ; and ſ&ing there be no accefſ+ries in high trea- 
ſon, this was an abetting and aiding ofthem fo2 their eſcaxe,he knowing them 
fo be impziſoned fo2 high treaſon ; and thereofhe was indited, andarraigned, 
and pleaded nof guilfy, and'was found guilty, And if was adjudged by all the 
Jufrices, that he was a Traitoz, and was dzawn andhanged, which are the 
wo2ds of the bok. And the pzincipall endof this caſe was to pzore thata man 
attainted of felony might be indited, arraigned, tricd and adjudged foz high 
treaſon foz the benefif of the King, and the odionſnefſe of the offence, and the 
ſcope and end ofthe caſe is ever to be obſerved, foz in that caſe it muff be alfo 


' intended, that the freaſon was committed befo2e the felony. And it ts fo be re- 


membzed that the ſfatute of x Mar: doth not only repeal all treaſons but all ve- 
clarations of freaſon made by any Ac of Parliament, ſince the faid Ac cf 25 F, 
3. A man impziſoned fo2 petit larceny, oz fo2 killing of a man, ſe defendendo, 
o2 by misfoztune, and bzeak p2tſon, it is no felony, becanſe he ſhall not foz 
the fir offence ſubire judjcium yitz vel membri, Er fic de fimitibus, 


« Niſt cauſa, GCC. ] This Ad ſpeaking ofa cauſe, is fo be infended 
of a lawfull cauſe , and therefoze falſe impatiſonment is not within this Ac. 
'Impaiſonment ts a reftraint ofa mans liberfy ander the cuffodyof another,by 
tawfull warrant tn deed o2 in-law.Lawfall warrant is, when the offence appea- 
reth by matter of recozd, oz when it doth not appear by matter of reco2zv. By 
matter of recozd, as when the party is faken upen an inditement at the ſuit of 
the King,oz upon an appeal at the fuif ofthe party,UWhen it doth not appear by 
matter of reco2d, as when a felony is done, and-the oftender by a lawful! Micc- 


- - nus is committed to the Gaot-foz the ſame. But between thefe two cafes thers 
- ts agreat diverſty:foz in the firft caſe, whether any felony were committed, 0; 

. - ndzif the offender be taken by fozce ofa Capias, the warrant is lawfull ; and if he 
_ byeak paiſon it ts felony,albeit:nofelony wers comitted. 2But in the other caſe, 

'*. if-no felony be done af atl,x yet he is committed£o pztſen foz « ſuppoſed fetony, 


- and: baeak patſon, this is no felony, foz there js no cauſe ; and the wozds of this 
wht Ad 


De frangentibus Priſonam. 
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Ad are, Nifi cauſa, pro qua captns fuerit, tale judicium requirit, ©9 as the” cauſe 


mtift be jirff, and nof fetgned; fo2 things fetgned require no jidgement, _ 
Jf A. give B. a mozfal wonnd,foz which A.is committed fo pziſon, and bzeak- 
eth p2iſon, B. dieth of the wound within the year, this death hath relation fo the 
ftroke ; bat becauſe relattons are but fictions in law ; and fictions are not here 
intended, this eſcape is no fetony, rr H.4. 11. Plowd.com. 401. Coles cafe. 
Deetng the weight of thts buffnefſe fouching this point,” to make the eſcape 
either in the party, 02 in the Gaoler felony, dependeth upon the lawfulneſs of the 


Mittimus, tit ſhall be neceffary fo ſay fomewhat hereof : Firff, it muſt be in w2t- 


ting in the name, and under the ſeale of htm that makes the ſame, erpzeſſing 
his office, place, andanuthozity, by fozce whereof he maketh the Mitcimus, and ts 
to be directed to the Gaoler, oz Keeper of the gaole oz p2ifon, 2.It muſt contain 
the cauſe (as it erpzefly appeareth by this Act, nif cauſa pro qua captus, &c,) buf 
not ſo certainly, as an indictmentought, and yet with ſach conventent cer- 
tainty, as if may appear fudictally, that the offence cale judicium requirit as pro 
alca proditione, viz, in perſfonam Domint Regis, 02 pro contrafatura magni hoilli 
Domini regis, &c, 02 pro contrafa&tura monetz Domini Regis, 02 pro parya proditt- 
one, viz, pro morte (talis) magiftri ſui, 92 pro'felonia, viz. pro morte talis, 8c, oz pro 
burglaria, 02 robberia, &c. 82 pro feloniaz' viz, fo2 ftealingof a hozſe, xc. oz the 
like, ſo as if may in ſuch a generality appeare judictally, that the offence tale 
pudicium requiric, And this is p2oved both by reaſon and authozity. 3By reaſon, 
firſt, fo2 that if is in caſe of felony, quz inducit ultimum ſupplicium ; and there- 
foze ought to have convenient certainty, as is afozeſatd. - 2. Alſo if muſk have 
convenient certainty, fo2 that a voluntary eſcape ts felony in the Gaoler. 
3+ If the Mictimus ſhould be god generally pro felonta, then as the old rule is, 
Ienorantia Judicis foret calamitas innocentis z fo2 the fruthofthe caſe may be, that 
he did ſcale Charters of land, oz wood growing, oz thelike, which in law are 
no felonies : andtherefoze in reaſon, in a caſe of ſo high nature, concerning the 
life of man, the convenient certainty ought fo be ſhewed, 

ÞÞy Authozity, The conftant fozm of the indictment in that caſe foz eſcape 
either by the party, o2 voluntarily ſuffered by the Gaoler is, that he was ar- 
reſted pro ſuſpicione cujuſdam feloniz, viz, pro morte cujuſdam M, N. felonice inter- 
fe&ti, 02 the like ; fo2 the indinment mult rehearſe the effec of the Mictimus, 
which directly pzoveth, that the cauſe in ſuch a general cerfainty ought to be 
thewed. Vide 25 E. 3. fol. 42. 

Alſo if a man be indictedof treaſon,oz indicted oz appealed foz felony, the Capi- 
as thereupon, whereby the party is to be arrefted, compzehendeth the cauſe. A 
forttori the Mittimus, whereby the party is to be arreſted having no ſach ground 
of recozdas the Capias hath, muff, peruſing the effec of the Capias, compzehend 
the cauſe in convenient certainty. 25 E, 3. fol. 42. pl. 32. there ought fo be a 
certain cauſe : and in the ſame leafe, pl, 35. in caſe of bzeaking of pziſon, the 
cauſe of the impziſonment ought to be ſhewed. | 

Jfa man be indicted, quod felonice fregir priſonam, &c. gouerally, it is not 
gwd ; fb2 the indictment ought to rehearſe the ſpecialty of the matter accozding 
to the Statute, that he being impaiſoned foz felony, tc. fregic priſonam, We 
have quoted many other bwks, which though they be not fo certainly repozted, 
as might have been wiſhed, pet the judicious Reader will gather fruit of them. 
3ut ſee beſoze, the expoſition of Magna Charta, cap. 29. verbo, Aut per legemter- 
rx, and obſerve well the wo2ds of the w2it of Habeas corpus, foz a direc pzwf that 
the cauſc ought to be ſhewsd. 

Laſtly, ſe hereafter in the expoſition of the ſtatute of Arciculi cleri, the reſo- 
lution of all the Judges of England, the anſwer fo the 21. and 22. cbjections, 
Which we will in no ſozt ab2ivge fo2 the ercellency theresf, but refer you tothe 
fountains themſelves. ID 

Yereupon it appeareth, that the common Warrant o2 Mittimus fo anſwer to 
ſach things as ſhall be objectedagainft him, is utterly againff law, - 

Now as the Mittimus mult contain the cauſe, fo the concluſion mulk be accoz- 
Ding 


25E. 3.42. b. 
Coron, 134+ 

32 E, 3, cotori. 
248, 9 Ei4; 32, 


25 E. 3. fol. 42: 


9 E.4.26. 41. af 
5. 22 E.3. Coron, 
242, 243,248, 
43 E.z. ibid, 424. 
3 E.3. ibid. 312, 
328, 3332 345» 
346. 2E.3. fo. 1: 
26. all.51. 22 E. 
3. 13. 27. afl.42. 
27.afl, p.116. 

I5 E, 2, coro. 38, 
9 H.4.1. 10H, 
4-7. 11 Haq, 11. 
$ E.2z. Coro. 4225 
430, 431+ 27H. 
6.7- 39H.6. 33- 
tR,3.ca3. 3H. 
5- Cap.7. 21 H:7. 
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39 H.6. 33- 


De frangentibus Priſonam. 


ding ts law, viz, the pziſoner ſafely fo keepe, until he be delivered by due ozdcr 
of law, and not until he that made it ſhall give other o2der, o2 the like. 

And if the Warrant be not lawful, if the Gaoler ſuffer ſuch a pziſener to cC- 
cape voluntarily, it is no felony in him. But admit the Warrant be lawfull,+ 
in particular foz felony, and the Gaoler ſuffer him willingly to eſcape, untill 
the p2iſoner be attainted, the Gaoler ſhall not anſwer tothe eſcape, though the 
p2iſoner be indicted ; foz the felony of the p2iſoner ſhall not be tryed between the 
Kingand the Gaoler, becauſe the pziſoner is a ſtranger thereunto. WBut if the 
Warrant be lawfull, and there is a felony done, and one ts lawfully committed 
fo2 the ſame, if he bzeak paiſon, he may be indicted fo2 that eſcape befoze he be 
attainted of the offence, becauſe he is party. Andalbeit the Gagler be de facto, 


- & non de ure, yet ſhall he be charged foz the eſcape. 


A&.ApoR ca.25. 
VESs BY: 


43 E.3. CO. 454- 


_ 44. al, 12. 
Rot.Parl. 2 H.6. 


nu.18. Sir John 
Morrimers caſe. 
3 H.6. 5. 

x Mar, Dyer 99. 


 Andcertainly this law of Nig cauſa, &c, agreth with that judicial ſaying of 

Felix in the holy hiſfozy , Sine ratione mihi yidetur mittere vintum , & cauſas ejus 
non ſignificare, And whatſoever Felix was, yet accozding to that old rule, Yeri- 
tas a quocunque dicitur, a Deo eſt. | 


_T Talejudicinm requirit.) 3f a man be committed by lawfull 
Warrant foz ſuſpition of felony done, if he bzeake p2iſon, he may be indiced foz 
that eſcape, albeit the commitment be fo2 ſuſpicion of felony, and yet no judge- 
ment can be given againſt him foz ſuſpicion, but foz the felony it ſelf, whereof 


| he is ſuſpected ; and ſo be many pzelidents. 


 Andalbeit the wozds be in the p2eſent time, yet if a felony be made after by 
Parliament, it is within the pzoviſion of this ſtatute. 

Foz other matters concerning eſcapes, you may read the learned @reatiſe 
of Juſtice Stanford, pl.coron, fol. 30, 3 1.8&c, which ne&d not here to be inſerted, 


Statutum 


Statutum de militibus editum 
Anno primo Edw.2. 


. F OSEIS 7 . 


Þis wzit King Edward the ſecond granted in the fime of the Parliament, 
" KL and cauſed it tobe enfred' bf reco2d; and therefoze is here ftiled by the 
name of a Statute oz D2dinance, and the very frame of the wzit doth pzove it 


to be no Ac of Parliament ; but let usfake the fozd as we find it, and peruſe 
the wozds thereof. | 


Ominus Rex conceſsit , quod omnes illi qui milices 
efle debent , & non ſunt , & diftri&i fucrint ad arma 
militaria ſuſcipienda infra feſtum natalis Domini, habeant 
reſponſum ad predicta arma militgria ſuſcipienda uſque in 
otab' ſandti Hilarii fine aftione: & extunc diſtringantur, 
nift interveniant, | | Bf, 2 11: 7 33d 
T Item concelsit quod fi aliquis queſtus fuerit in Cancells- 
ria,quod diſtrictus fuerit,&c.&non habeat xx. li. terrz in feo- 
do, vel ad terminum vitzſuz, & hoc elit verificare per patri- 
am, tunc diſcreris 6 legalibus militibus de Comir ad pradi- 
@am inquiſitionem capiendam ſcribatur. Ecfi per illam in- 
quiſitionem ita fuiſle conſtiterit, fiat ei remedium, & ceſler 
diſtriftio. | | - 
* Tltem fialiquis implacitatus fuerit de tota terra ſua, vel 


etiam de parte ejuidem, ita quod reſiduum non ſufficiat ad 


Cap. 1; 


valentiam xx.li. & hoc polsit verificare, tunc ceſler diftridtio; 


donec placitum illud terminetur. 
- Tlrem ſiquis corum teneatur in certis debitis atterminaris 


ad Scaccarium, ad certam ſummam inde percipiendam per 
annum, & reſiduum terrarum ſuarum ultra prxdi&tam ſum- - 


mam valorem xx.1i. annuarum nonattingat, ceſler diſtrietio 
donec prxdi&um debitum fuerit folutum. | #0 
© Ernullus diftringatur ad arma militariaſuſcipienda an- 
tequam veneritad ztatem 21. annorum, ; _ 
_ Tltem nullus rationeterrz ſux, quam tenet in manetiis; 
quznunc ſunt de _— dominico coron' & tanquam ſoke- 
mannus,& quz terra dabit tallagium,quando dominica Re:' 

gis talliantur, diſtringatur ad arma militaria ſuſcipienda. - 
ET Itemdeillis qui terras ſuas tenentin ſocagio de aliis ma- 


Gggg neriis 


o 
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- neriis quam de maneriis corone, & nullum faciuat ſervitium 
forinſecum,ſcrutentur rotuli de Cancellaria de tempore Prz- 
deceſſorum Damini Regis, & fiat ſecundum quod fieri con- 
__ =. on” 

g. «| Eodem modo fiatde Clericis infraſacros exiſtentibus 


laicum feodum tenentibus, qui milites efle deberent, {i laici 
fuiſſent. 
9. ; © Itemnultus difngerer pro Burgagiis ſuis, licet yalo- 
rem xx.li, attingant, aut plus. 
30, q Item qui milites efle-debent 8& non ſunt, qui per modi- 
cum tempus terras ſuas tenuerunt, & {imiliter qui nimiam 
 necturem, vel defetum membrorum habenr, ſeu morbum 
incurabilem.;-vel onus liberorum , vel placicorum allegant, 
yel alias cauſas neceſſarias prztendunt: adeant ad Robertum 
Typtoft, & Anto' de Berk, & coram is fines faciant : quibus 
eſt injun&tum, quod ſecundum diſcretionem corum, ratio- 
nabiles fines admittant de viris predictis. | | 


© Dominus Rex canceſsit,quod omnes illi qui milites efle 


debent, & non ſunt.] That is, the King doth grant , that all they 
which ought to be Knights, and be nof, ec. Jn theſe wozds confif the lock and 
the key of this wait, viz, who by the common laws of this Realm ought(that is, 
de jure) to be compelled tobe a Knight. Foz the underſtanding whereof, andoſ 
- if] the parts of this wait, ſeven things fall info conſideration. ( There being 
four kinds of Knights, viz, Knights of the Garter, Knights Wanaref, Knights 

of the Bath, and Knights Bacheloz of the Spurre. z E.4. cap.5.) F 
Te FR... of what degree Knighthwd is. This wait being underſtood of a Knight 
;p co 259. : If is reſolved.in qur Boks without any contradiction, that the name of this 
; BE. 4 9. pd |" knight is. anamevf dignity, and of the inferioz degree of Nobility ; and there 
2.brey-925. 4 8, foze ts parcel ofhts' name. Andin waits and indicments he ought to be named 
4-2. 7 H.4.7- knight by the common law ; but ſo.if is not of the ſtate of an Eſquire oz Gen- 
.11 H.4.19- tleman. * Briccon fleth a knight honourable, and in the recozdof g E.r. Sir 
_ Hs - John ARon knight hath the addition of Nobilis ; andcertain it 1s, that, ſcing it 
22.6, 329, 1A name of dignity, it followsth, that he ought to have ſufficient revenue fo 
6.29. 35 H.6.55. maintain that nignity. D& W. 1, cap, 10. yerbo Chivalers , that inancient 
5 E-4. 19. 15 E. times. Cozoners ought fo habe been knights , and the reaſon was, foz that 
4 4: 138.4.20- being knights, thelaw did intend, that they had ſufficient to anſwer both the 
» Bet. cap. ab. c,, King and the Subject, if cauſe ſhould require. Wnt hereof moze ſhall bs 

a9.b FCaidhereafter. Fg | 

Mich 9E.1.in 'Fn the meantime this is tobe-obferved, that the greater dignity doth never 
banco rot.63, d2own the leſſer dignity, but both ſtand together in one perſon 3. Aud therefo2e 
co ifa knight be created a Baron, yet heremainetha knight till, and if the Ba- 
ron be created an Earle, yet the dignity of a Baron remaineth, 8 ficde czteris, 
wut if an Eſquire. { which is no name of dignity), be-madea knight, the degree 
9 E.4. 7.:djudge, Of the Cſquire is changed, and gone, . and cannot be named itn any judicial pzo- 
32 H.6. 29. c#ding, 4 EY | | 
2. Decondly, of what quality he that is to be a knight ought tobe, deber, c. We 
have not found that a Baron, being a Load of Paritament, oz higher degnerghath 
| en 
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ben diſtrained ad arma militis ſuſcipienda. But he that is diſtrained, 4c. onght 


to be a Gentleman of name and bloud, claro loca natus, oz elſe non deber, he 
ought not to bs compelled by this wait to take the dignitte of Knighthod upon 


ow ancient time thoſe that held by Knights ſervice were regularly Gentfile,x 
thoſe which held by Docage, oz in 1Burgage, were Peomen o2 Burgelſſes : and 
this appeareth by the anctent rule of law, * Lex Angliz nullum ſcutagium aur 
ſervitium militare de Sockmannis aut Burgenfibus expecic, Jt appeareth alſo 
by many ancient Reco2ds, and particularly by this wyit, that Sockmannus, &c. 
& qui terrastenent in ſocagio , $c. & nullum faciunt forinſecum ſervicium, that ts, 
thoſe which hold in Docage, of what value ſoever, and dog no Knighte ſervice, 
ought not to be Knights, non debent; &c, And our wait ſaithy Nullus diftringa- 
eur pro Burgagiis ſuis, &c. no man ought fo be diſfrained to.be a knight foz the 
land which he holds in 1Burgage, 4c. of what value ſoever. But though if 
were of anctent fime a badge of Gentry to hold by knights ſervice,yet now ::m- 

2 mutantur, and many a Peoman, 1Burgeſſe, oz Tradeſman purchaſe lands 

iden by kyights ſervice, and yet (non deber) ought not fo2 want of Gentry be 
a knight. At this day the ſureft rule 1s, Nobiles ſune qui arma gencilicia ante- 
ceſſorum ſuorum proferre poſlunt ; therefoze they are called Scuuferi, Armigeri, 
&c, When a knight is degraded, one of his puniſhments is, Quod Clypeus tuus 
eentilicius reyerſus exit and here his armes be reverſed that beareth none. 

Lands and tenements anciently holden by knights ſervice, belanging to the 
Nobility and Gentry of the Kealm, are nof of tho cuſfome of Gavelkind, which 
belonged to the Yeomanry, and were holden in @ocage foa the ſervice of the 
Plow: and this appeareth by the judgement of the whole Parltament in *3 1 H. 
8.cap.z. and by the beak of 9g H. 3, cit. Preſcription 63. and 26 H.8.fol. 4. and 
the reaſon thereof was, becauſe the lands and ftenements holven by knights ſer- 
vice ſhould not be carried by deſcent info many hands of iCues males, whereby 
the ſervice foz defence of the Realm in a few deſcents ſhould be loft oz vimini- 
Hed, and the owners (the lands being dividedinto ſo many hands) ſhould not 
be able to maintaine the countenance of their ozder and degree. Inter Statura 
ſeu Inftitutiones H, 1.cap, 11. Militibusqui per Joricas terras ſyas deſerviunt, terras 
dominicarum carucarum ſuarum quietas ab omnibus ojildis, & ab omni opere 
” dono, meo concedo ; ut ficut benignitas mea propenfior eſt 1n eis, ira mihi fideles 

t: & ficut tam magno gravamine alleviati ſunt, 1ra equis & armis ſe bene inftru- 
ant, ut apti & parati fint ad ſeryitum meum , & ad defenfionem regni mei, And 
where it is enacted by the ſtatute of Prerogat” regis cap. 16, quod forminz non 
participabunt cum maſculis, if ts fo be underf@d of ſuch as be in equail_de- 
gree ; as the ſiſter ſhall not inherit with the bzother, becauſe they be in equall 
degr@e, but the daughter of the ſonne ſhall have a part with her uncle, fo2 
they be not in equall degre&. 

A knight is by creation, and nat by deſcent, a Gentleman is by deſcent, and 
yet I readof the creation of a * Gentleman;e thus it was: A Knight of France 
came info England, and challenged John Kingſton (a god and a ſtrong man at 
- mes, but noGentleman) as ths Recozd ſaith. Ad certa armorum punRa, &c, 

rhcienda, Rex) ut pradiftus Johannes honorabilius in premillis accipiatur, ipſum 
Felonem ad ordinem Generoſorum adoptayit, & Armigerum confituit, & certs ho- 
norls infignla & conceſlit, &e, Nots, the King made him no Knight, as his 
adverſary was, becauſe hs was no Gentleman. 

Wat foz any thing that J have read and doe remember in the ratgn of H.,. 
02 ever befaze, Gentlemen of name and bloud had very rarsly the addition of Ge- 
neraſus 92 Armiger,as of a Tate oz degree, but were diſfinguilhed from Peomen, 
who ſerve by t ow, by their forvice,viz. knights ſervice, forinſecum ſervi- 
cuum,but in the raign of H.g. and ever fince, they have had the addition of Gens 
flemen oz Eſquires,and the roaſon thereof is this ; It is enaced by the ſtatute 
of x H.s. that in every wzit oziginall of acions perſonals, appealss, and indite- 
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Vid, 7 E.3.ca.19 
Un Gentlchove 
de cſtate Par.z8. 
E.z.parr.i,m. IG. 
Rex iicentiam 
dedic Johanni 
Beverly armigero 
ſuo, &c. Ror, 
claul. 19 R.z. in 
derſ.proclam. ne 
quis Miles, Armi- 
ger, &c. 11 H. 
ror. clauſ. m. 2. 
Omnes qui tte 
nent per Greinh- 
um milirare in 
capite, milites fi- 
ant, 

* See here cap.6, 
& 7. Glany.lib q, 
cap.9. Burgenhs. 


Mich,g B.z. fol. 
61. in libro mes. 
Dower de focage 
terre,& nemy de 
terre tenus per 
ſervice de Chive+ 
ler, Lite. de la 
pluis beale. 

431 H. $.cap. 3. 
g H. 3-preſcript. 
63.26 H.8.4 b. 
Bra&.fol.77. 
Glanvil.fol. 46. 
In Bundello 
eſchaer.an.1 E.z3- 
acc*, 


Prerogat Regis, 
cap. 16, 

Vid. Paſch.4 E-1. 
in com banco. 
rot. 22. Kanc* fot 
the cuſtome of 
Gavelkind. Hil 
10 E.t, in banco. 
Kane' per de 
Benbrokes caſe, 
& m. 1 SE.$s. 10 
banco rot. 68. 
Suff, Laurence 

le Fryes eaſe. 

b Rot. Parent, ag. 
I3 R.z. part.i. 

7 H atop, 


e H.g. Cap.2. 


: H,5.cap.s. 
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14 H.6.15. 

22: H.63.,28H., 
6.8. 38H. 6.10, 
23 H.6.cap. 15. 


Lib.g. fol. 124. 
Lowes caſe. 
x.part Inſtitutes, 
ſeR&. 1113, 

Sir Tho. Smith, 
lib.1.cap.18. 

Ir H.z, ubi ſup. 


9 H.3. Magn. 
Charr.cap. 2. 
Glany.lib.g.cap.4. 
lib.z.fol.33-b. 
Ror. Parl 23 E.1. 
rot. 4. 

* Trin. 1 E.2, 
coram rege,rot, 
4 Linc". 

4 Ror. clauſ. 
19E.2. m. 16 in 
dorl. 

b Brev. Regis, 
part 1, &2. 

2 R.2. 

c Ror. Parl. 

* Hill. 40 H.3. 
pag. 254. 4.30. 
ibid. a 60. 

4 Vid, Cambden, 
Brit.pag-1 26. 
Note, a Baron & 
others of higher 
degrees are pre- 
ſumed ro have 
geaterlivings, as 
appeareth by 
their relief, Mag. 
Ehart cap. 2.1t.2, 
fol. z 24+ ubi ſupr. 
Glanyllib.2.ca. 3. 
acc* Palch* 3 E.r, 
coram Rogero de 
Seron & lociis 
ſuis, rot. 10. 
Ralph Norman=- 
vils caſe. | 
19 E.2. ubi ſupr, 
e Sce here cap. 3. 
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nients, in which p:oceſſe of outflary dee lye, that ſc the nnic ofthe Defendants 
addition be made of the eſtate o2 dcg1 &, 02 nizficry: Andhetrcupen in thoſe 
waits addition was mave «6s the cafe tecuired. cf Generoſus £2 Arimiger ; fo2 if 
a Gentleman were named in ſucha wait Eusbandmen, o2 Feoman, he may 
abate the wait, by pleading that hets a Oenflemen, Andatfter this the like 
additions were made in Cemmiſltcns,;nd alter that in Gzanfs and Convey- 
ances, Fc. | 

And cgreaf difcozd and diſconfenfment Vwculd ariſe within the Realm, if 
Peomen and Tradeſinen ſhould te called fo the dignity cf knightha d, to take 
the place and pzecedency ef the ancient «nd ncble Gentry of the Kealm, 
And the eldcft (onne of a Knight is cn Eſquire, as his father ought to be, be: 
foze he was called6o the dignity of knighthad. 

Thirdly, of what livelihood o2 retenne a knight ought to be, deber, &c. And 
it is certain, that he ought to have a knights fee 21. feodum unius militis. Pere- 

in th2e& things are to be obſerved; Firſt, whether the Law doth determine of 
what yearly value a knights fe ( viz. the lands and revenue ofa knight) cught 
to be. Secondly, if the Law define nof the certainty of the value, what is clt&, 
med in law a knights fe. Thirdly, what cſfte he cught to have in it. 

Zo the firſt, the Law doth reſpec r:thcr the velue, then the content, viz, 
fo be of ſufficient value to maintain the degree cf a knight, tut voth not deter 
mine of any certain yearly talne : foz nothing is moze tncertaine then the va 
lues of lands in ſucceſſion. And thereſoze in a wzit in the raign of H, 3. no vas 
lue was erp2eſſed, but a wit iſſued out of the Chancery gener: lily fo diſtraiy 
omnes qui tenent per ſervitium militare, 

at the making of Magna Charta a knights fee was acconnted the value of 
20, li, and the fourth part thereof was a knights relief. 1n ano 26 E, 1. the 
balne of the knights fee in the wit was 40.11. by our wzrt in x E.2, 20.1. *Trin, 
1 E.2. 48, carucat* terrz faciunt unum feodum militis, This was tn the ſame 
year that this wzit was granted. * xg E. 2. feodum unius milicis annut- yaloris 
40. li. * 2R.,2. 10. li, per annum, 4H. 6, fol, 15, 10.11. perannum. © 18 Hen. 6, 
nu. 43, 4©.li, per an. &c. 99 as (hath ben ſatd) nothing ts moze incertain 
then the values of lands ; but he muft have feodum untus nulitis, And in feve- 
rall ages a kmights fee, as befoze it appeareth, was balued af ſever«1l values, 
* The King cauſed a P2oclamation to be ſet fozth, that all ſich as might diſs 
pend x 5.11, tn lands, ſhould receive the o2der of knighthwd, and thoſe that 
weuld not, o2 could not, ſhontd pay their fines; 

Where was 5.MBarkes ſet on every Shziefes head, becauſe thep had net 
dilkrained every perſon that might diſpend x 5: 1i, lands, to receive the ozder 
of knighthaxd, as was to the ſame Dh2iefes commanded. hy 
_ * As to thefecond, it appeareth befoze that he cnght to have a knights fe: 


Then the only queſtion is,what quantity of land a knights fe is. And without ' 


doubt this ſhall net be accounted by the acres; foz ſome acre ts of far greater va- 
lue then another:and therefoze'that ſhould be as uncertain as the values be; buf 
this is reſolved -by -pzudent Sages of the law of ancient time, who have redu- 
cedaknights fe toacerfain number of Carves, oz Plow lands, which though 
they be tnccrtain-(foz if the land 'be fertile and heavie, there goeth fo a Plow 
land:the lee,and'if if be the lighter,a greater quantity) yet it-is as ner tocer- 
tainty as can be,'# this computation time cannot alter :x therefoze a Knights 
fee containeth * x2, Plow lands. And by this w2it it appeareth, that a knights 
fe is: here valued af 20, 1i, per'an, And if he be impleaded foz if; oz any part 
thereof ec. that he ſhall not be coinpelled fo be a knight, untill the action be de- 
termined. And ſolikewiſe, if he be indebfed to the King,and his debt falled,he 
thall not be compelled fo be a knight, untill his debt be- paid: andthe reaſon 
hereof ts, that povertie ſhould not beapparelled with honour and dignity. 
As-to the third, He ought to have an effate in fe-limple oz fee-taile,as it ap- 
peareth 'in 20 Ed. 1; ubi ſupra, in-feodo & hereditare, Dz as Tenant by _ 
Tray COW curtefis 
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rurtete (which in this wait is intended by the name of tenant fv2 life ) 

whoſe heir by poTibility my tnJertt. F ot: 
- . Fourthly, fo what end he ought to be calledfo this dignity of Knighthod, Ea 

And our wzit doth truly an!wer, ad arma milicaria ſuſcipierida, to take upon him Oy 
the military armes, o2 the armes of a knight foz-the honour, and ſervice, and - 

defence of the. Kealm : this tis pro bono publico. | 
_ The waits of Parliament are fo return two knights foz every County gla- 

diis cinRtos, not that they ſhould come to the Parliament girt with ſwozds, but 
that they ſhonld be able to doe knights ſervice, 8 arma militaria exercere, the 
 ſwoad being named, foz2 that it is the Warden of all weapons ; And therefoze 

"this end ought not to be pzetended, anda pzivate intended, Dicuntut arma, quia 
-armos teount , & ab humeris dependent, & continent: ſcutum, gladium), tela & ea 

quibus preliantur, No inſufficient men are to be called ad arma militaria ſuſcipi- 
. enda, ne dignitas hujus ordinis-vileſceret. - | ; 

Fifthly,of what age he ought to be, #c- When he ts called, deber, &c. By this 5- 

wait. it appeareth, that he ought to be above 21. and this agreth with Littleton, 

and other anthozities and reco2ds , but this is ſo to be underffcd, that he can- 

not be compelled tobe a knight befoze 21. but if he be made a knight befoze 

that age, if-is god enough. EE 18 | 

* And above the age of 60. (Which in this watt is called nimia ſeneRtus ) no * See here, c2.15 

man eught to compelled ad arma militaria ſuſcipienda, oz to ſerve as Roz. clauſ.an.7. 
a ſouldier. If thePlaintife in an appeale of death; ec, be of theage of 60. 02 *-3: part. 1. mem, 
maimed, o2 of any great infirmity, ſo as he 1s not able to fight , he ſhall 3% oe Bane eg 
not be compelled to wage battell. And by this wait it appeareth, that a. > _ Ae 
if he hath defe&tum membrorum, ſeu morbum incurabilem , vel alias cau- 33 H.8.cap. 
ſas rationabiles, that he ſhall not be compelled ad arma militaria ſuſcipi- 22 E-4-19. 15 E, 


enda, becauſe he is not able to perfozme the ſervice and duty of Knight- dap pt 


had. | N.B.163 n, fi- 
Sirthly, by what meanes he ought to be called, , deber, 8c. he ought fo be mit. © 
called by wait. Jt hereby appeareth, that this wzifiſuethout ofthe Chan- See here,cap. rs. 
cery_ to the Shziefe, commanding him, quod proclamari faciat , quod omnes 6 
lt qui habent * | terr#, arma militaria ſuſciplant cicra ( tale 
feſtum) & quod ſummoneri fac? eos, 8c, and thi s wait is returnable into the 
Chancery at a certaine returne. At which day of the returne it is neceſſary ,* {he yearly va- 
ſoz them that are ſummoned to appeare ; foz if they make default, it is finable ** of che lagd. 
(which, it may be, is themarke that is aimed at ) but if they appear and take 
the dignity upon them, oz refuſe foz the cauſes afozeſaid, oz any of them, they 
ought not fo be fined. 
This wzit and the refurn thereof is by wzit of Mictimus franſmitted info 
the Court of Exchequer, who cannot make a commiſſion fo others concerning 
this matfer,but ought to pzoceed legally themſelves, becauſe they have but dele- 
gatam poteſtarem, quz non poteſt delegarl, and they are learned, and [wozne 
Judges, and able fo allow the parties their jult erceptions. 
Foz waits of Summons oz Diſtringas foz the dignity of Bacheloz Knighf- 
had, ſ& Rot, clauſ. 29 H.3.m.g. 44 H.3. parte prima,ibid, 6 E. I. dorf, 9. ibid, 
6E. 2.dotſ, 29, &c. 
Seventhly, ifheought to be a Knight, and refuſe, oz make default, howoffen +, 
he map be fined. 
Þe can by the Law be fined but once, no moze then an app2enfice at Law, Rox. Parl. x8 H. 


that is called by wait ad ſtatum & gradum ſervientis ad legem, if he refuſe, and be 6: nu. 43. 
| 14 H.6. 2,3.Fitz. 


3 


7H.5. 15. 
See here,cap. 2. 


fined, he cannot be fined again ; foz ſo he might be fined infinitely, & infinicum 17 ven we 9 


tn jure reprobatur. ae 
The Commons petitioned (fo have a declaratozy Law) that no perſon once un penſion, io 


making fine fo2 not being Knight, be never after called thereunto again. But 
this was but to avoid charge and veration.. Vid, Dyer 35 H.8. 5 5, Brook briefe 
I50, fine pur contempts Ig, 


We 
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See here, cap.y« 


See here, C3P.10s 


For Knights of 


the Bath, 


Fer Knights Ba- 
nerets, 


De Miluibus. 
Ae doe nef remember that we hate recdeny thing feuching ſhis matter ij 
BraRon, Biitton, Fleta, Muror, the Reg, QPF.N.B, . 
No Clerk within bely DÞ3ters, te he regular e2 ſecular, though he hatha 
knights f&@, can be made a knight, as by this wait it appeareth. | 
Se Math. Paris, 8n. 29 H. 3. pag. 882. Rex die natali Johannem de Gateſden 
Clericum 8 multis ditatum beneficus, ſed cmnibus ante exp(Ratum reſignatis, quia 
fic eportuit, baltheo cinxic militari, This l«ff clauſe, Item qui milites efle detent, 
& non ſunt, and pet have juſt cauſe of excuſe ( as fo2 inffance, that they are 
impleaded foz their land, Which befeze by this wait is allewed foz a god ex- 
cuſe, ec- 02 have anyother of the juff cauſes ofexcuſe hereexpzeſſed, and yet 
Will not and to a legall and chargeable pleading and p2ocgding) they may if 
they will,red&em their vefation and charge, 4 ſubmit themſelves to a reaſona 
fine ; and thereſoze by this wzit Robert Tiptecit and Anthony de Berke are ap- 
pointed to aſſeſſe reaſonable fines : but this muſt ke under Nfgd by conſent, ſo; 
this was no legall pzoceding. I find inths Parliament Roll, de anno xTE. 1, 
rot. 6. that Robert Tiptofſt Was Jufticiarius Domini Regis. And fo it is like 
Anthony Berk was : but certainly what he was, wo have not ret found. 
. Writs to divers ad ordinem militiz de:Balnco ſuſcipiendum juxta antiquam 
1 in creatione uſitatam, Rot, clauſ, in dorſo, 1o H, 9, 2a, Septew- 
ris, 
| es Rar, Vaſch' x3 E.3. m, 13, William de la Pole created, Roc, coder m. t. 
Rich, de Cobham created. Rot, Pat, 1 5 E.3. part. 2. m. 22+ John Coupland crec 
fed. ©& Math, Paris, pag, x 354 13 55- &c.Camden Brit, x 24. 
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[IF befoze the making of this Dfatute, that is, Anno 42 H, 3. Anno Do- 
,mini x 258. Boniface younger ſon of Thomas Earle of Savoy, Archbiſhop 
of Canterbury, Uncle of Elianor Mugn of England, who was daughter of 
Reymond Earle of Pzovince by Bcacrix daughter of Thomas Tarle of Savoy, 
and ſiſter to the ſaid Boniface, made divers and many Canons and Confifu- 
tions P2ovincial diredly againft the laws of the Kealm, which Canons be- 
gun thus : Univerſis Chrifti fidelibus ad quos przſens pagina pervenerit, Boni- 
facius miſeratione divina Cantuarienfis Archiepiſcopus ,' totius Angliz Primas , 
& ſui ſuffraganei in yerbo ſalutari Salutem, And ending thus; AcQtum apud 
Weſftm?, ſexzo Iduum Junii Anno Domini 1258. In quorum omniaum robur & 
teſtimonium, &c, Which being exceding long, we could not here inſerf, wut 
the effec of them is, ſo to uſurpand incroach upon many matfers, which ap- 
parently belonged to the common law, as, amonglt many others, the tryal of 
limits and bounds of Pariſhes, and right of patronage, againft tryal of right 
of tithes (by Indicavic) againſt waits to the 1Biſhop upon a recovery in a Quare 
impedit, &c, tn the Kings Courts, That none of their poſſeſſions oz liberties, 
which any of the Clergy had in the right of their Church, ſhouldbe tried befoze 
any ſecular Judge ; ( fo as they would not have conuſance of things ſpiritual, 
but of tempozal alſo) and concerning diffreſes and attachments within their 
fes, and in effect, that no quo warranto ſhould be bzought againft them , when 
they had ben long in poſſeſſion, with an invecive again the perverſe inter- 
pzetation by the Judges of the Realm (fo they fermed it ) of Charters, gc. 
granted to them, and ta ſubſtance againll the ancient and julf waits of pzohibi- 
tion in caſes where by the laws of the Realm they are mainfainable : and com- 
mandement given to admonith the King, and interdict his lands and revenues, 
and thundzed out excommunications againſt the Judges and others if they vio- 
lated o2 obeyed not the ſaid Canons and Conffitutions., And this was the pzin- 
cipal ground of the controverſtes between the Judges of the Realm and the Bi- 
thops : fo2 this cauſed Eccleſiaſtical Judges to uſurp and tncroach upon the 
common law. 15ut notwithffandink the greatneffe of the Archbiſhop Boniface, 
and that diversof the Judges of ths Realm were of the Clergy, and all the 
great Dfficers of the Realm, as Chancelloz, Treaſurer, Pzivy-ſeale, xc. wers 
Pzelates ; yet the Judges pzoc&eded accoading to thelaws of the Realm, and fill 
kept, though with great difficulty, the Eccleſtaſtical Courts within their juſt 
and p2oper limits. Zhe Courts by pzetert of theſe Canons being at variance, 
at length at.a Parliament holden iy the: 51, year of Heary the third, Boniface, 
and the reſt of the Clergy complained (which was ultimum refugium,and yet the 
right way) anderhibited many Articles as grievances, called Arciculi Cleri. Fx fragments 
The Articles erhibited by ths Clergy either by accident oz induffry are not fo Ro. Parl. anno 
be found; ſome of the anſwers are ertant, viz. ad 16. Articulum de uſuris reſpon. 55 H: 3: 
detur, quod licer Epiſcopus, &c, Ad 17. Articulum de defamatione,&c, reſpondetur, 
h aliquis defamarus, &c. fi autem certz perſonz nominate fuerint, per quas rel veritas 
meltus ſcire poterit, nominancur, ad chan matrimonium yel teſtamentum : & ſimi- 
liter in acculationibus tales perſonz impediende non ſunt, quia teftimonium po 
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bent veritati, ſed propter hoc non eſt congreeatio Laicorum faciend', quia per conore- 
gationem hujuſmodi ſeryitia Dominus poſit deperire, 
Ad 18. Artic? Dominus poſuit remedwum, : ; | 
Ad 19, Articulum reſpondetur , quod Archiepiſcopus de Epiſcopatu yacante 
non ſe intromittat quantum ad temporalia, ſed tantum ſe de ſpiritualibus intromit- 
tat, Kc, | 
Ad 20, Aric reſ ondetur, quod de Clericis occiſis,& de hiis qui forſan occidi cone 
tigerit, in futurum fa juſticia, ſecundum legem & conſuetudinem terrz, &c, 
| Ad 21, Artic*reſpondetur, quod excommunicatus per Ordinarium, aut alium Ju- 
dicem competentem, & denunciatus taliter, debebit ab aliisevitari, nifi forſan excom- 
municatus conqueratur ſe efſe injuſte excommunicatum pro allqua re —_—_— de 
qua non debeat coram Ordinario reſpondere, ad cujus probationem debet adrmitti, ſed 


 Inczteris quz proponity ut actors eſt interim evitandus, 


Prohibitio for= 
mata de Statur? 
Artic' Cleri. Vet, 
Magna Charta, 


Vid-Brit. fo.35.b, 
Regiſtr. 36. b. 
29 E., 3. 29. 

F, N. B. 41. 2- 
Vid, Vet. Magn. 
Chart, fol. 91. 
Bertelers imprefſi- 
en, 


Ad 23, Artic? mandabitur Juſticiariis, quod non fiant aliquz priſz per totam ter- 
ram de bonis aliquorum, niſi debitz priſz & conſuete, 

Ad 2 3. Artic* reſpondetur, quod cum aliqui teneant aliquod de Rege in capite unde 
cuſtodia debeatur, cuſtodiz omnium terrarum de quibuſcunque tenentes 111i tenemen- 
ta illa teneant cum acciderint (i inde cuſtodia habere debeatur) haRenus exconſuetu- 
dine approbata ſpeRarunt ad Regem,ſed Epiſcopi ki expedire videant, inhibeant tenen. 
tibus ſuis, ne aliqua tenementa fabi perquirant de feodis Regis. 

Theſe anſwers are yet extant of recezd, and are wozthy to be read at large 


as they yet remain ; whereunto we referre the Reader. This is fo be obſerved, 


Zhat none of Boniface's Canons againſt the Laws of the Realm, and the 
Crowne and Dignity of the King, and the Birth-right of the Subjec, are here 
confirmed, 

What the reſidue of the Articles and the Anſwers were, may be collected by 
that Actof Parliament entitled Prohibitio formata de Statuto Articuli Cleri,Which 
was made in the time of Edward the firſt, about the beginning of his reign, 
which beginneth thus : Edwardus, &c. Przlatis, &c, wherein divers points are 
fo beobſerved againft the Canons of Boniface : 1. Quod cegnitiones Placitorum 
ſyper feodalibus & libertatibus feodalium, diſtriionibus, officus miniſtrorum, execu- 
tiombus contra pacem noſtram fatts, felonum neeotiationibus, conſuetudinibus ſecu- 
laribus, atrachtamentis, vi laica matefaQoribus rectatis, robberiis, arreftationibus, ma- 
neriis, adyocationibus Ecclefiarum, ſufficientibus affifis juratis, recognitionibus laicurh 
feodum centingentibus, & rebus aliis, & caufis pecuniarum, & de aliis catallis & de- 
bitis quz non ſunt de teſtament? yel matrimon? ad Coronam & dignitate Regiam per- 
tineant, & de regno de conſuetud? ejuſdem regni approbata, & hactenus obſeryata; 

2. Et Proceres, & Magnates, aut alu de eodem regno temporibus noſtrorum Prz- 
deceſſorum regum Angliz, ſeu noftra authoritate alicyjus nog conſueverunt contra 
conſuetudinem 1llam fuper hnajuſmod] rebus in cauſa trahi yel compelli ad comparen- 
dum coram quocunque Judice Ecclefiaſtico. | 

3. Er quod Viceconntes non permittant, qugd aliqui Laici in baliva ſua conveniunt 
ad aliquas recognitiones per ſacramenta ſua faciend', nifi in cauſis matrimonialibus 8 
teſtamentariis, Df the ſubſtance of this pzohibition, Briccon ſpeaketh in theſe 
wozds, Et queux ount ſuffert pleader en Court Chriſtian auters pleas, que de teſta- 


ment ou matrimonle, & de puer ſpiritueltie ſans deniers prender de Jay home, Ou . 


ſuffert la home jorrer devant Lordinary. 

After this the Clergy, at a Parliament holden in the reign of the ſame King 
E. x. pzeferred Articles intifled Articuli contra prohibitionem Regis, fearing 
left by reaſon of ſome general wozds therein they might be pzohibifed in 
cauſes whtch of right belonged tothe Eccleſtaſtical juriſdiction, in theſe wozds, 
Sub hac forma impetrant laict prohibitionem in genere ſuper decimis, oblationt- 
bus, obventionibus, mortuarits, redemptionibus penitentiarum , violenta manu- 
um injeRone 1n clericum yel commiſſarium, & in cauſa dcfamationis, in quibus 
caſibus agitur ad pznam canonicam imponendam, Anda fult and legal anſwer 
was made thereunfo, as thereby appeareth. 35ut if is fo be obſerved, that they 
clatmed nothing which was againft the true meaning of the ſaidAd,calledProhi- 
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bitio formata de ſtaturos Artic' Cleri, no2 any .of Boniface*'s Canons fo be ton- 
firmed : and ſo theſe matters reſted, until the Parliament holden at Lincola 
in the ninth year of Edi, z. where Walcer Reynolds Biſhop of Canterbury (Whom 


the King favoured, ſaith one, ſingularly fe2 the opinion he had of his 7 delity 
afd great wiſdome, and Walterus Archiepiſcopus Cantuarienfis Regt eratiofiſfirnus Mar. Parker; 


fuir, hzc Regis zquiſſima reſponſa ad Przlatorum petica obrinuit) in the name of fol.229. 


himſelf and of the Clergy, 'pzeferred theſe 16. Articles, and by authozifp of 
Parliament had the anſwers here following ſeriatim fo every one of them; 
And now if may ſem High time that we ſhould deſcend fo the peruſal of the 
P2eamble, and the Articles and Anſwers. Wut befoze we come fo it, it ſhall 
conduce much to the right underffanding of divers parts of this Act of Parlia- 
_— to repo2t unto you what Articles Richard Bancroft Archbiſhop of Canter- 
bury exhibited in the name of the whole Clergy in Michaclmas Term Anno 
3 Jacovi Regis fo the Lo2ds of the Pzivy Councel againff the Judges of the 
which are defired to be reformed, in 
oranting prohibitions, and the anſwers thereunto, upon mature deliberation and 
conſideration, in Eaſter Term following, by all the Judges of England, and the 
15arons of the Erchequer, with one unanimous conſent under their hands, 
(reſolutions of higheſt authozittes in law) which were delivered to the Lozds 
of the Couacel. And we fo2 diſfincton ſake(becauſe we ſhill have occaſion often 


Realm, intifled, Certain Articles of abuſes, 


to cite them) call them Articuli Clert 3 Jacobi, 


His Majeſty hath power to reform abuſes in prohibitions. 


I 


The Clergy well hoped, that they had taken a god courſe in ſ&eking ſome re- Obje&ion; 


delſſe at his Dajeſties hands concerning ſundzy abuſes offered to his Eccleſta- 


ſical juriſdiction,by the over frequent and undue granting of pzohibitions ; fo2 
'both they and we ſuppoſed (all juriſdiction, both Eccleſiaſtical and Tempozal 
being annered to the Jmpertal Crown of this Realm) that his Yighneſſe had 
ben held to have had ſufficient authozity in himſelf, with the aſſiffance of his 


Councel, to judge what is amille in either of his ſaid juriſdictions, and fo have 


refozmed 'the fame accozdingly ; otherwiſe a w2ong courſe 1s taken by us,if no- 
thing may be refo2med that is now complained of, but what the Zempozal 
Judges ſhall of themſelves willingly yeld unto. This is therefoze the firſt 
point, which upon occaſion lately offered befoze your Lo2dſhips by ſome of the - 


Judges, we defire may be cleared, becauſe we are ſfrongly perſwaded as tonch- 
ing the validity of his Pajeſties ſaid authozity, and do hope we ſhall be able to 
juſkifie the ſame, notwithltanding any thing that the Judges, o2 any other can 


alledge to the contrary. 


No man maketh any queſtion, buf that both the juriſdictions are lawfully and _ of the 
udges 


jultly in his Pajefty, and that if any abuſes be, they ought to be refozmed ; but 
what the Law doth warrant in caſes of p2ohibitions to keep every juriſdiction 
in his true limits; is not to be ſaid an abuſe, noz can be altered but by Parlta- 


ment. 
The forms of Prohibirions prejudicial to his Majefties authority 
in cauſes Eccleſiaſtical, 


Concerning the fozm of Pzvhibitions; fozaſmuch as both the Cccleſlaffical 
and Tempozal juriſdictions be now united in his Pajzefſfty, which were hereto- 
foze de facto, though not de jure derived-from ſeveral heads, we defire to be 
ſatisfied by the Judges, whether, as the caſe now ſtandeth, the fozmer manner 
of Pzohibitions heretofoze uſed impozting an Eccleſiaſtical Court to be aliud 
forum a foro regloz and the Eccleſiaſtical Law not to be Legem cerrz, and the 
pzocedings in thoſe Courts to be contra Coronam & Dignitatem Regiam, may 
now without offencs and derogation to the Kings Eccleſiaſtical p:erogative 
be continued, as though either the ſaid juriſdicjons remained now ſo diftin- 
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guiſhedand ſevered as they were befoze, o2 that the laws Eccleſiaſfical, which 
we put in execution, were nof the kings and the Realms Eccleflaffical laws, 


' as well as the Tempozal laws. 


It is true, that both the juriſdicieons were ever de jure in the Crown, thongh - 
the one ſometimes uſurped by the De of Rome ; but neither in the one time,noz 
in the other hath ever the fozm of P2ohibitions been altered, no2 can be but by 
Parliament. And it is contra Coronam & Dignitatem Regiam foz any to uſury 
to deal in that, which they have not- lawful warrant from the Crown to deal 
in, o2 to take from the Tempozal juriſdiction that which belongeth fo if. The 
Pz2ohibitions doe not impozt, that the Eccleſiaſtical Courts are aliud then the 
Kings, oz not the Kings Courfs, but doe impozf, that the cauſe is dzawn info 
aliud examen then it ought to be ; And therefoze it is alwatcs ſaid in the Pzo- 
hibitions (be the Court Zempozal oz Ecclefiiſtical, fo which it 1s awarded) 
if they deal in any caſe which they hate not power fo hold plea of, that the 
cauſe is dzawn ad aliud examen then it ought to be ; and therefoze concra Coro- 
nam & Dignitatem Reg1am, ; 


A fit time to be aſſigned for the Defendant, if he will ſeek 
a Prohibition, 


As touching the time when P2ohibitions are granfed, it ſemeth ſtrange ts 
us, that they are not onely granted at the ſuit of the Defendant in the Ecclell- 
altical Court after his anſwer (whereby he affirmeth the juriſdiction of the ſaid 
Court,and ſubmitteth himſelf unto the ſame ;) but alſo after all allzgations and 
p2ofs made on both ſides, when the cauſe is fully infkruated and farniſhed fo; 
ſentence : yea,after ſentence, yea after two o2 thz& ſentences given, after ere- 
cutton of the ſaid ſentence o2 ſentences, # when the party fo2 his long continued 
diſobedience 1s laid in pziſon upon the Writ of excommunicato capiendo, Which 
courſes, fozaſmuch as they are againft the rules of the Common Law in like ca- 
ſes (as we take it) and do tend ſo greatly fo the delay of juſfice, veration, and 
charge of the ſubjec, and the diſgrace and diſcredit of his Bajefties jurifdicion 
Eccleſiaſtical, the Judges (as we ſuppoſe)notwithftanding their great learning 
inthe Laws, will be hardly able in defence of them to ſatisfie your Lo2dſhips. 


P2ohibitions by Law are fo be granted af any time fo reſtrain a Court fo in- 
termeddle with, o2 execute any thing,Which by Law they onght nof to hold plea 
of, and they are much miſtaken that maintain the contrary. And it is the folly 
of ſuch as will p:oced in the Eccleſiaſtical Court foz that, whereof that Court 
hath not juriſdiction; o2 in that, whereof the Kings Tempozal Courts ſhould 
have the juriſdiction, And ſo themſelves (by their ertraozdinary dealing) are the 
cauſe of ſuch erxtraozdinary charges, and nof the Law; foz their pzoc&dings in 
ſuch cafe are coram non Judice. And the Kings Courts that may award Pzohi- 
bitions, being infozmed either by the parties themſelves, o2 by any ſtranger, 
that any Court Zempozal o2 Eccleſtaſfical doth hold plea of that (whereof they 
have not juriſdiction ) may lawfully pohibit the ſame, as well after judgement 
and erecution, as befoze. 


Prohibitions unduly awarded heretofore in all cauſes almoſt of 
Ecclefiaſtical cognizance, 


Wheras it will be confeſſed,that cauſes concerning Teffaments,Batfrimony, 
Wenefices, Churches,xq Divine Dervice, with many offences againlf the 1:2, 33 
4» 557,99 and xo. Commandements, are by the Laws of this Realm of Eccleſi- 
altical cognizance,yet there are few of them, wherein ſundzy P2ohibiftons have 
not been granted, and that moze o2dinarily of latter times,then ever heretofoze, 
not becauſe we that are Eccleſiaſtical Judges doe give greater cauſe of ſuch 
| granting 
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granting of them, then befoze have been given, but foz that the humour of the 
time is grown fo be to eager againff all Eccleſiaſtical jariſdiction. Foz where» 
as (foz examples ſake) during the reign of the late Nucn of wozthy niemozy; 
there have been 483. p2ohtbittons, and fince his Pajefties time $2. ſent int9 
the Court of the Arches; We humbly defire your Lo2dſhips, that tho'Judges 
may be urged to bzing fozth one p2ohibition of ten, nay the twentieth'p26htbiz 
tion of all the ſatd 488. and bnt two of the fatd 82. which npon due conlidera- 
tions with the libels in the Eccleſtaffical Court, they ſhall be able to juſfifie to 
have been rightly awarded : we ſuppoſe they cannot ; our P2zedeceſſozs,and we 
our ſelves have cver been ſo-careful-not to erced the compaſſeand limits ofthe 
Eccleſiaffical juriſdiction ; which if they ſhall refuſe toatfempt; oz ſhall not be 
able fo perfozm), then we referre onr ſelves fo your Lo2dfhips wiſdomes; whe 
ther we have not juſf cauſe fo complain, and crave reſtraint of this over laviſh 
granting of p2ohibitions in every cauſe without reſpect. That-which we have 
ſaid of the p2ohibittons in the Court of the' Arches, we' verily perſwade our 
ſelves may be truly affirmed of all the Eccleſiaſtical Courts in England, which 


E 


doth ſo much the moze aggravate this abuſe. 


© J{ had been fit they ſhould have ſet down ſome-parficular cafes,in whith they 
find the Eccleſiaſtical Courts injured by the Zempozal (as their Lo2dfhips 
did o2der) unto which we would have given a-particular anſwer ;-but upon theſe 
generalities nothing but clamonr can be concluded. And where they ſpeak of 
mulfitudes of pzohibittons ; fo2 all granted fo, oz in reſpec of any Eccleſtaffical 
Court,we have heretofoze cauſed diligent ſearch fo be made in the Kings Bench 
and Common Pleas, from the beginning of his Bajeſfies reign, urito the: ens 
of Hilary Term, tn the third year of his reign; in which time we find,that there 
were granted untoall the Eccleflaſtical Conrts in England out of the Kings 
Bench but 25 r. Whereof x 49. were de modo'decimandi,upon unity of poſſeſſion, 
foz trees of 20. years growth and upwards,and foz barren and heath ground, and 
all out of the Common Pleas, buf 6z. whereof 3 x. were ſuch as befoze, and the 
reff grounded upon the bounds of Partſhes, oz fach other cauſes as they ought to 
be granted foz; but fo2 that which was done in the lates QNucens time,it would be 
to long a ſearch foz us to make,to deliver any certainty thereof, And foz his Ba- 
jeſties time, they requiring to have but two'to be lawfully warranted upon the 
libel in the Eccleftaſtical Court, we have fir to ſhew fo be lawfully warranted 


npon the libel there, and ſoare all the reft of like kind, by which it will appear, 
that this ſuggeſtion is not onely nnfrue, bat alfo,that the extraozdinary charges 


crowing unto p32 men, are of neceſſity by means of the undne pzactices of Ec- 


clefiaffical Courts, 


The multiplying of Prohibitions in one and the ſame cauſe, the 
libel being not altered, 


Although it hath ben anciently ozdained by a ®tatute,that when a conſulta- 
tion is once duly granted upon a pzohibition made fo the Judge of holy Church, 
the lame Judge may p2cc&d in the canſe, by vertne of that conſultation, not 


. withſtanding any other pzohibition to him delivered, p2ovided that the matfer 
in the libel of the ſame cauſe be not engroſffed, enlarged, o2 otherwiſe changed; 
vet notwithſtanding p2ohibifions and conſultations in one & the ſame cauſe,the 
libel being no waies altered accozding fo the ſaid Statute, are lately ſo multt- 
plied, as that in ſome one cauſe, as afozeſaid, fwo, in ſome thze&, in ſome other 
ſix pzohibitions, and ſo many conſulfations have been awarded, yea divers are 
ſogranted out of one Courf : As fo2 example, when after long ſuit a conſulta- 

tion 1s obtained. if is thought a ſufficient cauſe fo ſend out another pzohibition 
in revocation of the ſaid conſulfation, upon ſuggeſtion therein contained, that 
the ſaid conſulfation minus commode emanayit. Wy which p:etty device the 

Judges of thoſe Courts which grant pzohibitions, may, notwithftanding 
the ſaid Statute, upon one libel not altercd, grant as many p2ohibitions 
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as they lift, commandingithe ©ccleGaffical Judges in hisPajeſties name, naf 
to paoceedin any canle that is ſodivers times by them pzohibited, whereby the 
paz Plaintiffs 'ao mot know When their conſultations (pzocured with greaf 
charge) will hold, andiſgFinding Lch.and ſo many difficulties, are d2tten fo goe 
bome in great grief, ad toleave the cauſes in Weſtminfter-Yall, the Eccleſia- 
ftical -Junges :uot daving to hold .any plea .of them. Now may .if pleaſe your 
Loodſhipsthe yzemilles being true, we humbly deſire to hear-what the Judges 
areable to pzoduce. ſoz the juſtifying of theſe their pzocedings» 


. . Jt were fit they-ſhouldſet down particular cauſes, whereupon this grievance 
4s groundsd, andthen we doubt notbut to anſwer at ſufficiently, without uſing 
Aly pzetty device, ſuch-as:is (et down in this Article. ; 


The multiplying, of Prohibizions.m.divers.cauſes, but of .the ſame 
'. Nature, after conſultations formerly awarded. 


We ſuppoſe, that as well his Pajefties Ecclefiaffical juriſdiction, as alſo 
very many of hts pcoz, but dutiful Subjects, are greatly pzejudiced by the gran- 
ting:of-divers ſeveral pzohibitions,.andcounfultations un cauſes-of ane .and the 
Tame-nature-and condition,and:upon the ſelf. Came ſyggeſtions.: Foz erample,in 
cale;of-baating aClerk,the yzohibition-being granted.upon this.ſuggelſfion,that 
Allploas de wi & armis belong to the.Crown,ec. .notwithſfkanding a conſultation 
pothithereyupon encue, pef.the very-nert day after,if the ike:ſuggeſfion be-made 
apon:ithe beating.of.another-Clerk,even in the ſame. .Court.ansther p2ohibition 
&s-awarded. As alſo, where 570. paohibitians Have been granted Iince the late 
MNucens'timeituto the Court -of Arches (as:bhefoze is mentioned) and but x 1; 
Lcanſnlfations afterwards ypan ſo many of them.obtained ; Yet 1t ts evident by 
tþe fatd.conſultations,/that-(in-efea) all the elf of the (aid pzohibitions caught 
mat to:have ben-awarded,.as being grounded upon the:ſame ſuggeſtions, where 
-upon-confultations have.hen fozmerly -granted : And (ot followeth, that the 
cauſes why conſultations:were awarded upon:ithe-reſt of the ſaid p2ohibitions, 
were foz that:eithor the Plaintiffs 4n the.Court Tccleſtaſtical-were dziven fg 
Caving of further;charge,-to-compound, to their.lolle, with their adverſaries, 
Werenot-able-to-ſue ſoz them ; 02:being able, -yst thzough.ſtrength of oppoſition 
:Againlt them, were conftrainedto deſiſt ; which 4s an argument to us, that the 
Xempozal Jt doe-wittingly. and willingly grant p2ohibitions, whereupon 
they:;know, ; d, :that conſultations are .due ; And .if-we-miſtake any 
thing in-the pzemilſes, we deſire your Lo2dfhips, that the Judges, faz the juſti- 
fication of their courſes, may better enfozm us. | 


It ſhall be god, the Eccleſiaſtical Judges do-beftter-enfozm themſelves, and 
that they put ſome one o2 two-particular-caſes to: pzove their ſuggeſtions, and 
thereupon they will find their own. errour ; fa2 the caſe may be ſo,that two ſeve- 
ral Piniſters ſuing in the (Eccleſialtical Court foz 'beating ofthem in one and 
the ſelf ame.fa2m, that.the .one.may aud ought tohave a conſultation, and the 
afher.nat. And10o.it-is in caſes-of pzohibitions, de modo decimandi ; and hereof 
.grometh'the.overſight m makingthis objection. And we affure our ſelves, that 
£þeyſhall not. find 570.,p2ohthittons.granted into the Arches fince her late Pa- 
Jeſttes death ; fo2 we.find.(if our Clerks affirm tritly upon their ſearch) that 
-aut.of,the'Kings Bench have.ben granted to all the Eccleſiaſtical Courts in 
Evgland but 2 5x. p2ohihitions.(as befaze is mentioned) from the beginning of 
bus £Þajeſties reign, untothe endof' Hilary Term laſt; andoout of the Com- 


.man4Pleas.uef.s,z. And therefoze it cannat.be true;that ſo many have paſſedto 


the Arches .n.that.time, as;is.ſet.down inthe Article ; and this Article in that 

aut. doth exc@d that which is -ſet down in the fourth Article by almoſt 500. 

-thereſcze 'whofoever ſet fhis down, was much fo2getful of that which was be- 

kge ſet down.in the fourth Article,.and might well have fo2bozn to lay ſo great 
| a 


Articul: Ceri. 
a ſcanval upon the Judges, as to affirm it fo bea witfing and willing-errour in 
them, as is ſet down in this Article, 


New forms of Conſultations, not expreſſing che cauſe of che 
oranting of them, | 


Whereas upon the granting of Conſultations, the Judges in fimes:paſt-pid 
therein erxpzeſe and acknowledge the cauſes fo remitted tobe of Eccleſiaſtical 
conntzance, which were pzefidents and judgements fo2 the better afnrance of 
Eccleſiaſtical Judges, that they might afterward hold plea inch caſes, aud 
the like ; and were alſo ſomebarre as well-to thetempozal Judges themſatues, 
as alſo to many fronbleſome and contentious perſons from either grauting 02 
ſeeking paohibittons in ſuch caſes, whenſo if did appear unto them;upan recozd, 
that Conſtjitations had ben fozmerly granted in them ; they the ſaid:fempo- 
ral Judges habe now altered that:courſe, and doe onely tell as, that they granf 
their Conſultations certis de caufis ipſosapud Weſftm?* moyentibus, not expzeTCing 
the ſame particularly,accozding tothetr ancient pzeſidents. y means 'heare- 
of the tempozat Judges leave themſelves at liberty without poejuntce, though 
they deny a Conſultation , at another time upon the ſame matter contentions 
perſons are animated, finding ao cauſe-exp2eſſed, why they may aot af another 
tims ſeek foz a pzohibition in the ſame cauſe ; and the Ecclefiaffical Judges 
are left at large to think what they liſt, being no way inffraced of the nature 
of the cauſe which pzocured the Tonſultation ; The reaſon. of which alteration 
in ſuch Conſultations, we humbly tnfreat your Lo2dfhips, that the:Judgos, foe 
our better inffruction, maybe required to erpzefſe. 


If we find the declaration upon the ſurmiſs, upon which the p2ohibition 5s 
granted, not to warrant the-ſurmiſe, then we fozthwith grant. a Conſultation 
in'that fozm which is mentioned;and that matter being mentioned in theCon- 
fultation would be vory long. and-cumberſome,and give the Eccleſiaſtical Conrt 
little infozmation,to diret them tn.any thing thereafter ; :andtherefoze in ſach 
caſes, foz b2evity ſake,-it is uſnal ; but when the matter is toireceive end 'by 
demurrer in-law, oz trial,'the Conſultation 1s in another-foam. Andit 4s their 
ignozance in the Arches that will not underffand this, andwe-may not ſupply 
their defects with changing our fozms of p2oceedings, wherein if they would 
take the advice of-any learned:in the Laws, they might ſon receive ſatisfa- 
ton. 

+ That Conſultations may be-obtained with leſs charge 
and difficulty, 


The great expences and manifold difficulties in-obfaining of Conſultations 
are become 'very burthenſome to [thoſe [that ſ&k foz them; foaz now.aidaies, 
though the malice-of the Plaintiffs in the Tempozal Courts, and the cove- 
'tous 'humours of the Clerks, p2ohibitions-are fo-extended and enlarged, with- 
out any neceſſity.of the matter (fome one ;p2ohibition containing moze woeds 
and lines then 'fozty :p2ohibitions in ancient times) as by:means thereof the 
party in the Ecclefiaffical Court, againſt whom the pzohibition:is granted, he- 
comes either-unwilling, 02 unable toſne-foza-Conſultation, if being naw nſual 
and 92dinary, that in the Conſultations muſt be rected in cadem yerba the 
'whole tenour of the-pzohibitioon, be:it never ſo long ; :foz the Which(to omit di- 
vers other fes, which are very great.) he-muft-pay foz a dzaught of it in paper 
'viij.d. thethet, and fo2 the entry of if rij.d. theſhet. Furthermoze, the pzoht- 
bitton-4s quickand ſpedy ; foz it ts ozdinarily.granted out-of Court'by.anyone 
-of the Judges 'in/his Chamber, whereas the Conſultation. ts very lowly and 
hardly obfained, not without (oftentimes) coſtly mottons:n open-Court,:plead- 
ings, demurrers, and ſund2y judicial hearings of both parties, and long atten- 
dance fo2 the ſpace of two oz thzre, nay, ſometimes'of eight a2 nine — 
| | t 
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it be obfained. Lhe inconvenience of which pzocedings is lo intolerable, as 
we trufk, ſuch as are to grant ccnſultations will by ycur Lo2dſhips means nof 
onely doe it expeditely, and moderate the ſaid fees ; but alſo refo2m the lengthof 
the ſaid conſultations, accozding to the fozms of cenſultations in the. Regiſter. 


It were fit the particular cauſe were ſct down, whercupon the general grie- 
vance,that is mentioned in this Article,is grounded; and that done,if may hate 
a full anſwer * foz a pzohibition is grounded upon the libel, and the conſultation 
mult agree therewith alſo ; and therefoze we dcubt not, but the ground ef this 
grievance,when it is well loked into, will grow from themſelves in interlacing 
of much nugato2y and unneceſſary matter in their libels : And foz the fees ta; 
ken ; we aſſure our ſelves,none are taken, but ſuch as are anctently due andacs 
cuſtomed ; and it will appear, that we have ab2idged the fees,and length of plea- 
dings, and uſe no delaies, but ſuch as are of neceſſity ; and we wiſhithey wenld 
doe the like, and upon examination it will appear of which fide it grows, that 
the fees oz delaies are ſo infolerable. And where in ancient time ſuch as ſued foz 
tithes, would not ſue but fo2 things queſtionable,and never ſought at their Þa- 
riſhioners hands their tithes in other kinds then anciently they had been uſed to 
have been paid; now many turbulent Pinifters do infinitely ver their Parifhi- 
oners fo2 ſuch kinds of tithes as they never had, whereby many Pariſhes have 
ben much impoveriſhed : And fo2 example, ws ſhall ſhew one Reco2d, wherein 
the Pintfter did demand ſeventeen ſeveral kinds of tithes, whereupon the par 
fy ſuing a p2ohibition had eight oz nine of them adjudged againft the Pinifker 
upon demurrer in law, and other paſſed againſt;him by frial, and this muſt of 
neceſſity grow to a matter of great charge ; but where ts the fault, but in the 
Miniſter that gave occaſion 2 And we will ſhew one other Recozd, wherein the 
party confeſſed to ſome of us, that he was to ſne his Pariſhioner buf fo2 a 
Calf and a Goſe; and that his Pzocto2 nevertheleſſe put in the libel oz ds- 
mand of tithes, of ſeven oz eight things moze then he had cauſe fo ſhe fo2 : this 
enlarged the p2ohibition, and gave occaſion of moze expence then needed; and 
where ts the fanlt of this,but in the Eccleſiaſtical Courts 2 And as in thele,ſo 
can we appzove in many others ; and therefoze we muſt refozt the cauſe and 
ground of this grievance upon themſelves, as moze particularly may appear by 
the ſeveral pzeccdents to be ſhewed in this behalf, 


Prohibitions not to be oranted upon frivolous ſuggeſtions, 


Jt is a p2ejudice and deriſton fo both his Bajcſkies Ecclefiafſfical and Tem- 
pozal juriſdictions, that many p2ohtbitions are granfed upon trifling and frivo- 
lous ſuggeſtions, altogether unwozthy to pzoced from the one, oz to give any 
hindzance o2 inferruption to the other ; as upon a ſuit of tithes bzought by a 
Miniſk-r againft his Pariſhioner, a p2ohibition flieth ont upon ſuggeſtion, that 
in regard vf a ſpecial receipt, calleda Cup of buttered 1Ber made by the great 
Skill of the ſaid Pariſhioner to cure a grierous diſeaſe calleda Cold, which 
ſozely troubled the ſaid Piniſrer, all his tithes were diſcharged. And likewiſe 
a woman being convented foz adultery committed with one that ſuſpictoufly re- 
ſozted to her houſe in the night time, the ſuggeſtion of a p2ohibition in this caſe 
was, that omnia placita de noRurnis ambulationibus belong to the King, Ec. Alſo, 
where a Legatary ſued foz his legacy given in a Uill, the p2ohibition was, 
Quia omnia placita de donis & concefſionibus ſpeRtant ad forum Regium, & non 
ad forum Ecclefiafticum, dummodo non fint de teſtamento & matrimonio ; as if a 
legacy were not donatio de 02 in teſtamento, With many other of like ſozt. The 
refo2mation of all which frivolous pzocedings, ſo chargeable notwithſfanving 
fo many pz mien,and the great hindzance of juſfice, we humbly referre toyour 
Lozdſhips conſideration. . | 


We grant none upon frivolous ſuggeſtions, but foz the caſe put,it is ri _ 
ons 
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lous in the Miniffer to make ſuch a confrac (tf any ſuch were) but that maketh 
not the contra void, but diſcovereth the anwozthineſle of the party that made 
the ſame, and yet no faulf in granting the pzohibition ; but when it ſhall appear 
unto us, that ſuch a matter ts ſuggeſted by fraud of any Clerk oz Connceller at 
law, we will nof remit ſuch'offences, but will exclude ſuch Attozney from the 
Court, and ſuch Councellers from their p2zacice at the Barre. And if they will 
ſuggeſt adultery to one, againſf whom they pzove but night-walking,and do ad- 


judge him fo2 if, we are in-fuch a caſe fo p2dhibif their pzoceedings ; fo2 that is 
a matter meerly pertinent to the Tempozal Court ; ſo, if it appear he hath en- 


tred the houſe as a thief, o2 a burglarer, and ſo in many ofher caſes alſo. And if 


any ſurmile a legacy from the dead, where it was but a pzomiſe of paiment in 
his life time, un that caſe ſuch a ſnif ts fo be pzohibited ; but if in theſe caſes 
the parties were named, then we might ſ& the Recozd, and thereupon be dire- 
ed to ſhew upon what conſideration theſe pzohibitions were granted,otherwiſe 
we ſhall think that theſe are caſes newly invented, 


No Prohibition to be granted at his ſuit, who is Plaintiff in the 
Spiritual - Court, 
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IO, 


We ſuppoſe it fo be no warranfable noz reaſonable courſe, that p2ohibitions ObjQion. 


are granted at the ſuit of the Plainfiff in the Eccleſiaſfical Court, who having 
made choice thereof, and bzought his adverſary there info frial, doth by all in- 
tendment of law and reaſon, and by the uſage of all other judicial places con- 
clude himſelf in that behalf ; and although he cannot be pzeſumed fo hope foz 
help in any other Court by way of pzohtbitton, yet it is very uſual foz every ſuch 
perſon ſo pzoceeding onely of meer malice foz veration of the party, and fo the 
greaf delay and hindzance of juftice, to find favour fo2 the obtaining of p2zohibi- 
tions, ſometimes after two oz thze ſentences, thereby taking advantage (as he 
mult plead) of his own w2ong,and receiving aid from that Courf,which, by his 
own confeſſion, he befoze did contemne ; touching the equity whereof, we will 
erpec the zaſwer of the Judges. - | 


None may purſue in the Ecclefiaftical Court fo2 that which the Kings 
Courts ought to hold plea of, buf upon info2zmation thereof given tothe Kings 
Courts, either by the Platnfiff, oz by any meer ſtranger, they are to be p2oht- 
bifed, becanfe they deal in thaf whtch appertaineth not to their jarifdiction, 
where if they would be careful not to hold plea of that which appertaineth not 
to them, this needed not ; and if they will pzoced in the Kings Conrts againff 
ſuch as purſue in the Ecclefiafftical Courts foz matter Tempozal, that is to be 
inflicted npon them, which the quality of their offence requireth; and how many 
ſentences howſoever are given, yet p2ohibifions therenpon are nof of favonr, 
but of juſkice fo be granted. 


No Prohilicion to be granted, but upon due confideration 
of the libel, 


If is (we are perſwaded) a great abuſe, and one of the chief grounds of the 
molt of the fozmer abuſes, and many other, that p2ohibitions are granted with- 
out ſight of the libel in the Eccleſiaſtical Court ; yea, ſometimes befoze the 11- 
bel be there erhibited, whereas by the Laws and Statutes of this Realm (as 
we think) the libel (being a bzief declaration of ths matter in debate betwen 
the Plaintiff and Defendant) is appointed as the onely rute and direction foz 
the due-granting of a p2ohibition, the reaſon whereof is evident, yiz. upon dilt- 
gent conſideration of the libel it will eaftly appear, whether the cauſe belong fo 
the Eempozal oz Eccleſiaffical cognizance, as on the other fide without ſfght 
of the libel, the pzohibittion muſf needs range and rove with ffrange and fo, 
rein ſuggeſtions at the will and pleaſare of the deviſoz, nothing pertinent to 
the 


Anſwer. 


IIs 


Objc&ion, 


Anſwer. 


ObjeRion. 


Anſwer. 


T 3s 


Objection. 


\ 


Articuli Cleri. 

the matter in demand : whereupon it cometh to paſſe, thaf when the Judge Cc- 
clefiaſtical is handling a matter of Simeny, a pzohibition 1s grounded upen a 
ſuggeſtion, that the Court trieth placica de advocationibus Ecclefiarum, & de jure 
patronatus. And when the libcl confaineth nothing but the demand of tithe 
Wil, and Lamb, the p2ohibition ſurmiſeth a cuſtome of paying of tithe Pigs- 
ons. So that if it may be made a mafter of conſcience to grant p2ohibitions 
only, where they doe rightly lie, oz to pzeſerve the juriſdiction Cccleftaftical 
united to his Pajeffies Crown, it cannot (we hope ) but ſem necefſary to your 
L o2dſhips, that due conſideration be firft had of the libel in the Eccleſiaftical 
Court, befoze any p2ohibition be granted, 


Who hath an advowſion granted fo him foz money, being ſued foz Simony, 
hall have a pzohibition ; and if is manifeſt, that though in the libel there ap- 
pear no matfer to grant a pzohibition, yet upon a collateral (urmiſe the p2ohi- 
bition is tobe granted: As where one is ſued in a Spiritual Court foz fithes 
of ſilva czdua, the party may ſuggeſt, that they were groſſe o2 great tres, and 
have a p2ohibition, yet no ſuch matter appeareth in the libel. So if one be ſued 
there fo2 violent hands laid on a Pinifter by an Dfficer, as a Conffable, he be- 
ing ſned there may ſuggeſt, that the Plaintiff made an affray upon another,and 
he to pzeſerve the peace laid hands on him, and ſo have a p2ohibition, And lo in 
very many other like caſes, and yet upon the libel no matter appearcth why a 
p2ohibition ſhould be granted: And they will never ſhew, that a cuſtome to 
pay Pigeons was allowed to diſcharge the paiment of Wool, Lamb,oz ſuch like. 


No Prohibition to be granted under pretence, that one witneſs 
cannot be recetyed in the Ecclefaſtical Court, to 
ground a judgement upon, : 


There is a new deviſed ſuggeſtion in the Tempozal Courts commonly re- 
ceived and allowed, whereby they may at their will and pleaſure dzaw any cauſe 
whatſoever from the Eccleſtaſtical Court ; Foz example, many p2zohibitions 
have lately come fozth upon this ſuggeſtion, that the Laws Ecclefiaſfical doe 
require two witnefſes, where the Common Law accepteth of one ; and there- 
foze it is contra legem terrz, foz the Eccleliaftical Judge fo inliff upon two wit- 
neſſes to p2ove his cauſe : upon which faggeſtion, although many conſultations 
have been granted (the ſame being no way as yet able fo warrant and maintain 
a p2ohibition) yet becauſe we are not ſure, but that either by reaſon of the uſe 
of it, oz of ſome future conffruction, it may have given to if moze ſtrength then 
ts convenient, the ſame tending fo the utter overthzow of all Cccleftaffical ju- 
riſdiction, we molt humbly defire, that by your Lozdſhips god means, the ſame 
may be o2dered fo be no moze uſed. 


If the queffion be upon paiment, oz ſetting out of tithes, oz upon the pzof of 
a legacy, o2 marriage, 02 ſuch like incidence, we are fo leave it to the trial of 
their law, though the party have but one witneſſe , but wherethe matter is not 
determinable in the Eccleſtaſfical Court, there lieth a pzohtbition either upon, 
o2 without ſach a ſurmile. 


No good ſuggeſtion for a Prohibition, that the cauſe is neither teſta- 
mentary, nor matrimonial, 


As the fo2mer device laſt mentioned endevoureth to ſtrike away at one blow 
the whole Eccleſiaſtical juriſdiction ; ſo there is another as uſual, oz rather 
moze frequent then the fozmer,which is content to ſpare us two kind of cauſes 
fo deal in, yiz. Teſtamentary, and Patrimonial-: and this device inſulteth 
mightily in many pzohibitions, commanding the Eccleſiaſtical Judge, that be 
the cauſe never ſo apparently of Eccleſiaſfical cognizance;yet he ſhall —_— . 


Articuli Clert. 

fo2 that is neither a caufs Teſfamentary, noz Patrimonial : which ſngeeftzort, 
as it grew at the firff upon miffaking, and omitting the wozds, de bonis & ca- 
rallis,8&c. as may appear by divers ancient p2ohibitions in the Regiſter ; 'fo-rt 
will not be dented, but that, beſides thoſe fwo, divers and ſundzy other cauſes 
are noto2touſly known to be of Eccleſjaſtical cogntzance,and that conſattations 
are as uſually awarded(if ſuit in that behalf be p;zoſecuted)nofwithkanding the 
ſaid ſuggeſtion, as their p2ohibitions are eaſily granted, which, as an infury, 
marching with the reff to wound pw2-men, pzotrac ſits, and pzejudice-the 
Courts Eccleſiaſtical, we deſire that the Judges will be pleaſed to revzefſe; --- 


If they obſerve well the anſwer fo the fozmer oLjecions; they'may be there- 
by ſatisfied, that we p2ohibit not ſo generally as they pzetend, no2 doe fn any 
wiſe deal further-then we ought fo doe, fo the pzejudice of that which appertat- 
neth to that juriſdiction ; but when they will deal with matters of Tempozal 
contracts, coloured with pzetended Eccleſiaſtical matter, we ought fo pzohibit 
them with that fozm of pzohibitions,mentioning, that if concerneth not matter 
of Darriage, no2 Teſtamentary ; And they ſhall not find" that we have granted 
any, but by fozm warranted, both by the Regiſter, and by Law: And- when 
ſuggeſtions, carrying maffer ſufficient, appear fo us judicially to be-untrue 
and inſufficient, we are as ready fo grant conſultations/ as p2ohibitions * and 
we may not alter the fozm of our p2ohibitions-upon the conceits of Ecclefiaſti- 
cal Judges, and p2ohibitions granted in the fozm ſet down in the Article, are 
of that fozm which by Law they ought to be, and cannot be alfered but by Par 


No Prohibition upon ſurmiſe onely to be granted, cither out of the Kings © 
Bench, or Common Pleas, but out of the Chancery onely; 


Amondf the cauſes whereby the Ecclefialkical juriſdiction is oppzeed with 
multitude of p2ohibitions upon ſurmiſes onely, this hath a chief place; in that 
thzough incroachment (as we ſuppoſe) there are ſo many ſeveral Eonrts,” and 
Judges in them,that take upon them to grant the ſame,as in the Kings Bench 
fivs, and in the Common Pleas as many, the one Court oftentimes croffing the 
pzoceedings of the other, whereas we are perſwaded, that all ſuch kinds of pzo- 
hibitions, being oziginal Writs, ought onely fotſue out of the Chancery, and 
neither out of the Kings Bench, noz Common Pleas. And that this hath-been 
the ancient. pzactice in that behalf; appeareth by ſome Statutes of the Realm, 
and ſund2y judgements af the Common Law ; -the renewing of which pzactice 
carricth with it an apparent ſhew of great benefit and conventency, both to the 
Church, and to the Subject : fo2 if pzohibitions were to iſſue onely out of one 
Court,and from owe man cf ſuch integrity, judgement, ſincerity, and wiſdome, 
as we are to imagine the Lo2d Chancelloz of England to be endued with, tt ts 
not ltkely, that he would ever be induced fo pzejudice and pefter the Eccteſia- 
ſtical Courts with ſo mgiiy needlefſe pzohibitions ; 02 affer a conſultation, to 
ſend onf in one cauſe, and upon one and the ſame libel not altered, pzohtbition 
upon p2ohtibition, his own act remaining upon reco2d befoze him to the contra- 
ry. The further conſideration whereof, when, upon the Judges anſwer there- 
unto, it ſhall be moze th2onghly debated, we muſt referre to your Lo2dthips ho- 
nonrable direction and wiſdome. - 


A ftrange pzeſumption in the EccleſiaſticalJhdges,to require that the Kings 
Courfs ſhould not doe that which by Law they ought to doe, and always have 
done, and Which by oath they are bound to doe ! Andif this ſhall be holden incon- 
Genient, and they can in diſcharge of us obtain ſome Act of Parliament to take 
if from all other Courts then the Chancery, they ſhall doe unto us a great eaſe : 


but the Law of the Realm cannot be changed, but by Parliament ; and what re- - 


lief oz eaſe ſuch an Act may wozk to the wo wiſe men will (on findout 
iti and 


60g 


Anſwer; 


I4. 


ObjeRian: 


Anſwer. 
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and diſcern : but by theſe Articles thus diſperſed ab2oad, there is a general 
unbeſ&ming aſperfion of that upon the Judges, which ought to have been foz- 
bozn 


9 


I5 - No Prohibition to be awarded under a falſe pretence, that the Eccleſiaſtical 
TY Judges would hold no plea for cuſtames for tithes, | 


Obje&ion: * Amongſt many devices, whereby the cognizanee of cauſes of tithes 1s dzawn 

from Eccleſiaſtical Judges, this is one of the chiefeff, viz. concerning the trial 

of cuſfomes in payment of tithes, that it muſf be made in a Tempozal Court , 

foz upon a quirk and falſe ſuggeſtion in Edward the fourth his time, made by 

- come Dergeants, a conceit hath riſen (which hath lately taken greater firength 

then befoze) that Eccleſiaſtical Judges will allow no plea of cuſfome oz p2e- 

ſcription, either in non decimando, o2 in modo decumandi ; andtherenpon, when 

contentious perſons are ſued in the Eccleſiaſtical Court foz tithes, and do per- 

ceive, that upon good pzoof judgement will be given againfk them, even in their 

own pleas, ſometimes foz culkomes, doe pzeſently (knowing thetr own ftrength 

with Jurozs in the Conntry) flie unto Weſtminſter-Vall, and there ſaggeſting 

that they pleaded cuſfome foz themſelves in the Eccleflaſfical Courts, but cout» 

not be heard, dos pzocure thence very readily a pzwhibition ; and albeit the ſaid 

ſuggeTion be notoziouſly falſe,yet the party pzohtbited may not be permitted to 

traverſe the ſame in the Tempozal Conrt (direcly contrary to a Dtatute made 

in that behalf :) neither may the Jndge p2ohibited pzoced without danger of an 

attachment, though himſelf do certainly know,cither that no ſuch cuſtome was 

ever alledged befoze him, oz being alledged, that he did receive the ſame, and all 

manner of pzcofs offered therenpan ; which courſe ſemeth the moze fkrange 

unto ns, becauſe the ground thereof laid in Edward the fourth his time,as afoze- 

ſaid, was alfogether untrue, and cannot with any ſound reaſon be maintained : 

Divers Statutes and Judgements af the Common Law do allow the Eccleſi 

altical Courts fo hold plea of ſuch cuſtomes ; all our Boks and general lear- 

ning do therewith concurre, and the Eccleſiafical Courts, both then and ever 

ſince, even until this day, have, and fill do admit the ſame, as both by our an- 

cient and recent Recozds if doth and may to any moff manifeſfly appear. And 

beſides, there are ſome conſultations to be ſhewed in this very point, wherein 

the ſaid ſurmiſe and ſuggeſtion, that the Eccleſiaſtical Judges will hear no plea 

of culkomss, is affirmed to be inſufficient in Law to maintain any ſuch p2ohi- 

bition : and therefoze we hope, that if we ſhall. be able, notwithftanding any 

thing the Judges ſhall anſwer therennto, fo julfifie the pzemifſes, your Lo2d- 

ſhips will be a means, that the abuſes herein complained of, having ſo falſe a 
ground, may be amended. . 


Anſwer. Zhe Tempozal Courts have always granted p2zohibitions as well in caſes 
de modo decimandi, as in ca(es. upon real compoſitions, either in diſcharge of 
tithes, oz the manner of tithing ; foz that modus degimandi had his oziginal 

ground upon ſome compoſition in that kind made, and all pzeſcriptions and 

compoſitions in theſe caſes are to be tried at the Common Law, andthe Eccle- 
faftical Courts ought to be pzohibited, if in theſe caſes they had plea of fithes in 

Kind : but if they will ſne in the Eccleſiaſtical Court de modo decimandi, oz ac- 

co2ding fs compolition, then we pzohibit them not ; and the cauſe why the Ec- 

cleflaſfical Judges find fault herewith, is,becauſe many ÞPinifters have grown 
of late moze troubleſome to their Pariſhioners, then in times paſt, and thereby 
wozk unto theſe Courts maze commodity, Whereas in fozmer ages they were 
well contented to accept that which was uſed tobe paid,x not fo confendagainff 
any pzeſcription o2 compolition ; but now they grow ſo troubleſome to their 
neighbours, as, were it not fo2 the pzohibition (as may appear by the p:elidents 
remembzed) they Would ſon overthzow all p2eſcriptions and com- 
politions that are foz tithes, which doth and would bz&#d ſuch a general gar: 
( 


Articuli Cleri: 


boil among the people, as were fo be pitied, and not to be permitted. And 
where they ſay, there be many ®fatutes that take away theſe pzoccdings from 
the Tempozal-Courts, they are much deceived; and if they lok well unto it, 
they ſhall findeven the ſame @fatufes (they pzetend) to give way unto if. And 
it is ſtrange they will affirm ſo-great an untruth,as to ſay;they are nof permit- 
ted fo traverſe the ſuggeſtion in the Tempozal Conrt ; foz both the Law and 


ELSE: 


Edward the fourth, oz Edward the ſixth, might,againſt Lawzhave refuſed in ſome 
one cauſe to: admit a plea 'of cuſtome of tithes, to ths pzejudice of ſome perſon 
whom he favoured,and might thereby peradventcure have given occaſion of ſome 
one p2ohibition (but whether they did ſo o2 no, the ſuggeWion of a Lawyer foz 
his fee is no: god pzof) yet: fozaſmuch as by tha Dtatutes.made ſince that 
time, wherein if is ozdained, viz. both that tithes ſhould be truly paid, accozding 
to the cuſtome, and the trial of ſuch patments, accozding fo cuſfome upon 


any default: oz oppoſition, ſhould be tried in the Kings Eccleftaſtical Courts, 
and by the Kings Ecclefiaftical Laws, andnof otherwiſe, oz befoze any other 
Judges then Eccleſiaſtical, We moſt humbly deſire your Lo2dfhips; that if ac- 
cozding to the ſaid Laws, ws be moſt ready to.hear any plea of cuſfomes, your 


Lo2dſhips would be pleaſed; that the Judges may-noft' be permitted hereafter fo 
grant any pzohtbitions upon ſuch falſe ſurmiſes.; o2 if they ſhall anſwer,that we 
miltake the ſaid®tafutes,that then the ſaid th2e Dfatutes may be thzoughly de- 
bated befoze your Lo2dſhips, left: under pzetence of a right, which they chal- 


lenge, to expound theſe kind of Statutes, the truth may be over-bo2n, and pwz 
Biniſfters. ill: teft unto Country trials, there fo juftifie the right of their 
tithes befoze unconſcionable Jurozs in theſe-caſes, 


The anſwer to the fozmer Article may ſerve foz this ;- and where the object- 
on ſeemeth to impeach the trial at the Common Law by Jurozs, we hold, and 
ſhall be able to appzove it to be a farre better courſe fo2 matter of fac upon the 
teſtimony of witneſſes ſwozn viya yoce, then upon the conſcience of any one par- 
* - ticular man,being guided by paper-pzofs ; and we never heard if excepted unfb 
heretofoze, that any Statute ſhould be expounded by any other then the Judges 
of the Land ; neither was there ever any ſo much over-ſe&n, as to oppoſe him- 
ſelf againft the pzacice of all ages to make that queſtion, oz to layany ſach un- 
juſt imputation upon the Judges of the Realm; | 


No Prohibition to be granted, becauſe the treble yalae of tithes is 
ſued for in the Eccleſiaſtical Court, 


16. 


Objc&ion; 


Anſwer, 


I7. 


Whereas it appeareth plainly by the tenour of the Statnte of Edw,6,cap.1 3. Objc&ion: 


that Judges Eccleſtaſfical,and none other, are to hear and defermine all ſuits 
oftithes,andother duties foz tho ſame,which are given by the ſaid Ac ; and that 
nothing elſe is added fo fozmer Laws by that Dtatute,but onely certain penal- 
fies; foz example,one oftreble value : Fozaſmuch as the ſaid penalty,being only 
- deviſed as a means fo wozk the better payment of tithes, and foz that there 
are no wozds nſed in the ſaid Dfatute to give juriſdiction to any Tempozal 
Court, We hold it moſt apparent, that the ſaid penalty-of freble valne, being 
a duty given in the ſaid Statute fo2 non-payment of tithes, cannot be demanded 
in the Tempozal Court, but onely befoze the Eccleſtaffical Judges, accqzding 
fo the erpzefſe wozds of the ſaid Statute : And the rather, we are ſv perſwa- 
ded, becauſe it is moſt agreeable to all Laws and reaſon, that where the 
pzincipal cauſe is to be *decided, there all things incident and acceſſary 
are to be defermined. WBelides, it was the pzactice of all Eccleſlaſfical 

Jtit 2 Courts 


Anſwers 
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Obje&ion. 
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Courts in this Realm, immediately after the making of the ſaid Stafute, and 

continued ſo ever fince to award treble damages (when there hath ben 
cauſe) without anysppoſition, until about ten years paſt, when,o2 about which 
time, not withſtanding the pzemilſes, the Tempozal Judges began to hold plea 
of trebie value, and doe now accompt it ſo pzoper and peculiar to their juriſdi- 
xrions, as by colour thereof they admit ſuits oziginally foz the (aid penalty, and 
doe make thereby (very abſurdly) ths penalty of treble value tobe p2incipal; 
which is indeed but the acceſſary ; and the cognizance of tithes to be but the ac- 
ceſſary,which in al{dne conftruction is moſt evident to be the pzincipal, thereby 
wholly perverting the true meaning and d2ift of that Statute, whereupon if in 
the @piritual Court the treble value be now demanded by the libel as a duty,ac- 
cozding fo that Dtatute, oz that ſentence be awarded diredly and-lincerely upon 
theſaid libel, pzeſentty, as contentious perſons arz dilpoſed, a-pzohibition is 
granted, and ſome Tharp wopds are further uſed; as if the Eccleſiaſtical Judges 
were 'in ſome further danger foz holding of theſe kind of pleas ;: and therefoze 
we mo humbly defire;'that if the Judges ſhall inſiſt in their anſwers upon 
ſach their ſfraining;of the ſaid Statute, your Lo2dſhips will be pleaſed to hear 
theſame further debated by us with them. ; | 


"If they obſerve well the Statute;they ſhatl find that the Eccleſiaſtical Court 
is by that Statute to hold plea of no moze, then that which is ſpectally thereby 
limited fo2 them to hold plea of ; © the Tempozal Court not reſtrained thereby, 
to hold plea of that- which is not:limited unto the Eccleſiaſtical Tourt by that 
Aq;x of that they had juriſdiction of-befozo: and the fozfeiture of double value ts 
erpzeſly limited tobe recoveredbeſoze the Ecclefiaffical Judges; but where a 
fozfeiture is given by at. Ac generally not limiting'where fo be recovered, it is 
fo be recovered in the kings Zempozal Courts, and the canſe why it is ſo di- 
vided, ſ&emeth to be fo2 that, where-by that Act, Tempozal men were to ſue foz 
their tithes in the Eccleſiaſtical Conrt, where if was then pzeſumed they were 
to have no great favour ; Mherefo:e the party grieved might (if he would) pur- 


- ſue foz the fozfeiture of the treble value in the Tempozal Court, where he was 


fo recover no tithes ; but if he would ſue where he might alſo recover the 
tithes, then he would purſue foz the doable value : foz that is ſpecially appoin- - 
ted fo be recovered in the Eccleſiaſtical Court, but not the treble value. And 
although they alledge, that they ſometimes ufed to maintain ſuit fo2 the treble 
valne, yet as (won as that was comp dof to the Kings Courts, they gave 
remedy unto it as appertained, 


No Prohibition to be awarded, where the perſon is ſtopped from carrying 
away of his tithes by him that ſetteth them forth, 


As the ſaid Ofafute of Edward the ſirth laſt mentioned aſſigneth a penalty of 
treble value, if a man upon pzetence of cuſtome, which cannot be juſtified,ſhall 
take away his cozn befoze he hath ſet out his tithes; ſo alſo in the ſaid ſtatute it is 
p2ovided,that ifany man having ſet out his tithes,ſhal not afterwards ſuffer the 
Parlſsn to carry them away,xc. he ſhall pay the double value thereof (o carried 
away, ths ſauwie is b& iscovereb in ihe TillpgaTTita, Conre: Bowbet the clears 
neſſe of the Statute in this point, notwithſtanding means are found to d2zaw 
this cauſe aiſy from the Ecciefialticai Court, foz ſach as of hatred towards their 
Pinilters are diſpoſed to ver them with ſuits at the Common Law(Where they 
find moze favour to maintain their wzangling, then they can hope foz in the Ec- 
cleſlaſfical Court) will nof fail toſef out their tithes bofoze witneſſes, but not 
with any meaning oz intent that the Parſon ſhall ever carry them away ; foz 
pzeſettly thereupon they will cauſe their own ſervants to load them away to 
their own barns,andleave the Parſon as he can toſek his remedy; which if he 
doe attempt in the Eccleſiaſtical Court, out cometh a p:ohibition, ſuggeſting, 
that upon ſeverance and ſetting fozth of the tenth part from the nine, the ſame 
tenths 
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tenths were p2eſently by Law in the Parſons poſſeſion, and being thereupon 
become a lay chattel, muſt bs recovered'by an action of treſpalle at the Common 
Law, whereas the whole -pzefence 1s grounded upon a meer pervertingiof the 
Statute, which doth both ozdain, that all tithes ſhall bs ſet fozth truly and jaftly 
without fraud- and guile ; and that alfo the Parſon ſhall not be ſtopped'oz hin- 
dzed from carrying them away, :neither of which conditions:ave obſerved, when 
the Farmer-doth ſs them fozth, meaning to carry thom away himſelf (fozithat 
is the fraudulent ſetfing of them out ;) and alſo, when -accozdingly he taketh 
them away to his own uſe; foz thereby he toppeth the Parſon to carry. them 
. away ; andconſequently, the penalty of this offence is fo be recovered in the 
ſaid Eccleſiaſtical Courts; aceozding to the wozds of the ſaid Statute, and not 
in any Coutt 'Tempozal : 'wherefoze we moſt humbly defire your Lo2dthips, 
that either the Judges may make it appatent to your Lo2dfhips, that we miCſ- 
like this Statute in this point,o2 that our Eccleſiaſtical Tonrts may ever here- 
after be freed from ſuch kinds of p2ohibitions. 5 


Foz the matfer of this Article it is anſwered befoze, and where the truth of 
the caſe is,that he that ought to pay p2edial tithes,doth not divide out his tithes, 
93 doth in any wiſe interrupt the Parſon, oz his deputy, to ſ& the dividing 02 
ſefting of them out ; that appearing unto us judicially, we mainfain no pzoht- 
bitiqg upon any ſuit there fo2 the double valne, but if after the tithes ſevered, 
the Parſon will ſell the tithes to the party that divided them, upon the ſurmiſe 
thereof, we doe, and ought to grant a p2ohibition ; but if that ſurmiſe do pzove 
uritrue, we do as readily grant a conſultation, and the party ſeeking the ſame, 
ts, accozding tothe Statute, to have his double coſts and damages. 


No Prohibition to be granted upon any incident plea in an Ecclefiaſtical cauſe; 


We conceive if to be great injury to his Bajeffies Eccleſiaſtical juriſdicti- 
on, that p2ohtbitions are awarded fo hits Eccleſiaſtical Courts upon every by, 
and every incident plea o2 maſter alledged there in barre, oz by way of excepti- 
on, the pzincipal cauſe being undoubtedly of Eccleſiaſtical cognizance ; . Foz 
erample,in ſuit foz tithes in kind, if the limits of the Pariſh, agrements,com- 
poſitions, and arbitraments,as alſo whether the Diniſker that ſneth as Parſon, 
be indeed Parſon oz Uicar, do come in debate by way of barre, although the ſame 
particulars were of Lempozal cognizance (as ſome of them we may boldly ſap, 
are nof ) yet they were in this caſe examinable in the Eccleſiaſtical Court, be- 
cauſe they are matters incident, Which come not in that caſe finally to be ſen- 
tenced and determined, but are uſed as a mean and furtherance fo2 the deciſion 
of the main matter in queſtion. And ſs the caſe ſtandeth in other ſuch incident 
pleas by way of barre ; foz otherwiſe either party in every cauſe might at his 
pleaſure, by pleading ſome matter Tempozal by way of exception, make any 
cauſe Ecclefiaſtical whatſoever ſubject to a p2ohibition, which is contrary to the 
reaſon of the Common Law, and ſundzy judgements thereupon given, as we 
hope the Juvges themſelves will acknowledge, and thereupon yeld to have 
ſuch p2ohibitions hereafter reſtrained. 


#7 | 9d. 
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ObjeRion. 


Patters incident that fall out to be meer Zempozal, are fo be vealt wicyali An: 


That no Temporal Judges, under celour of authority to interpret Statutes, 
ought, in fayour of their Prohibitions, to make cauſes Ecclefi- 
aſtical to be of Temporal cognizance, 


| Although of late daies it hath been ſfrongly held by ſome, that the interpzeta- 
tion of all Statutes whatſoever do belong to the Judges Tempozal, yet we ſup- 


poſe, by certain evil effeas, that this opinion 1s fo be bounded within cer- 
tain 
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\ 
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the matter in demand : whereupon it cometh to paiie, ihat wyen tye 5voye Te 
clefiafſtical is handling a matter of Simony, a pzohibition is grounded upen a 
ſuggeſtion, that the Court trieth placica de adyocationibus Ecclefiarum, & de jure 
patronatus. And When the libel containeth nothing but the demand of tithe 
Wl, and Lamb, the p2ohibition ſurmiſeth a cuſfome of paying of tithe Pigs- 
ons.  ®o that if it may be made a matter of conſcience to grant pzohibitiong 
only, where they doe rightly lie, o2 to pzeſerve the juriſdiction Cccleſfiaftical 
united to his Pajefties Crown, it cannot (we hope ) but ſeem neceſſary to your 
Lo2dlſhips, that due conſideration be firft had of the libel in the Eccleſiaffical 
Cqurt, befoze any p2ohibition be granted, 


Anſwer. _ _ Who hath an advowſjon granted to him fo2 money, being ſued foz Simony, 
thall have a pzohibition ; and if is manifeff, that though in the libel there ap- 
pear no matter to grant a p2ohibition, yet upon a collateral ſurmiſe the p2ohi- 
bition is tobe granted: As where one is ſued. in a Dpiritual Court foz tithes 
of filva czdua, the party may ſuggeſt, that they were groſſe o2 great tres, and. 
have a p2ohibition, yet no ſuch matter -appeareth in the libel. So if one be ſued 
there fo2 violent hands laid on a Piniffer by an -Dfficer, as a Confkable, he be- 
ing ſued there may ſuggeſt, that the Plaintiff made an affray upon another,and 
he to pzeſerve the peace laid hands on him, and ſo have a pzohibition. And lo in 
very many other like caſes, and yet upon the libel no matter appearcth why a 
pzohibition ſhonld be granted: And they will never ſhew, that a cuſtome to 
pay Pigeons was allowed to diſcharge the paiment of Wwl,Lamb,oz ſuch like. 


ON 
© 


I2, No Prohibition to be granted under pretence, that one witneſs 
cannot be recetyed in the Ecclefiaſtical Court, to 
eround a judgement upon. : 
Obje&ion: There is a new deviſed ſuggeſtion in the Tempozal Conrts commonly re- 


ceived and allowed, whereby they may at their will and pleaſure dzaw any cauſe 
whatſoever from the Eccleſiaſtical Court : Foz example, many p2ohibitions 
have lately come fozth upon this ſuggeſtion, that the Laws Ecclefiaſtical doe 
require two witnefſes, where the Common Law accepteth of one ; and there- 
foze if is contra legem terrz, fo2 the Ecclefiaftical Judge fo inlift upon two wit- 

I neſſes to p2ove his cauſe : upon which faggeſtion,although many conſultations 
have been granted (the ſame being no way as yet able fo warrant and maintain - 
a p2ohibition ) yet becauſe we are not ſure, but that either by reaſon of the uſe 
of it, oz of ſome future conffruction, it may have given fo if moze ſtrength then 
ts convenient, the ſame fending fs the utter overthzow of all Ecclefiaffical jus 
riſdiction, we moſt humbly defire, that by your Loadſhips god means, the ſame 
mnay be o2dered fo be no moze nſed. 

Anſwer. If the queſtion be upon paimentf, oz ſetting out of tithes, oz upon the p2of of 
a legacy, oz marriage, oz ſuch like incidence, we are fo leave it to the trial of 
their law, though the party have but one witneſſe , but wherethe matter is not 
determinable in the Eccleſtaſfical Court, there lieth a pzohibition either upon, 
o2 without ſach a ſurmile. 


x 3+ No good ſuggeſtion for a Prohibition, that the cauſe is neither teſta- 
mentary, nor matrimonial, 


Objc&ion, As the fozmer device laſt mentioned endevoureth to ſtrike away at one blow 
| the whole Eccleſiaſtical juriſdiction ; ſo there is another as uſual, oz rather 

moze frequent then the fozmer,which is content to ſpare us two kind of cauſes 

fo deal in, viz, Teffamentary, and Patrimonial-: and this device inſulteth 

mightily in many p2ohibitions, commanding the Eccleſiaſtical Judge, that be 
the cauſe never ſo apparently of Eccleſiaſtical cognizance;yet he ſhall _—_ 
| 02 * 


Articuli Clert. 


to2 that 5 neither a canis Aenoimentary, noz patr; Gnoniu 5 ich ſnggettjon, 

as it grew at the firſf upon miſfaking, and omitting the wo2ds, de bonis POR 
rallis,8&c. as may appear by divers ancient pzohibitions in the Regiſter ; 'fo-it 
. will not be denied, but that, beſides thoſe two, divers and ſundzy other cauſes 
are notoztoufly known to be of Eccleſtaſtical cognizance,and that conſattations 
are as uſually awarded(if ſuit in that behalf be p;zoſecuted) notwithſtanding the 
ſaid ſuggeſtion, as their p2ohibitions are eaſily granted, which, as an infury, 
marching with the reſt to wound pw2-nien,” pzotrac ſuits, and p2ejudice- the 
Courts Eccleſtaſical, we deſire that the Jadges will be pleaſedto revzeſſe; 


If they obſerve well the anC wer fo the fozmer objections] they' may be thers 
by ſatisfied, that we pzohibit not ſo generally as they p2etend, no2 doe fir an 
wiſe deal further:then we ought to doe, fo the pejudice of that which: appertat- 
neth to that juriſdiction ; but-when they will deal with matters of: Te 
confracts; coloured with pzetended Eccleſiaſtical matter, we ought fo pzoh 
them with that fozm of pzohibitions, mentioning, that if concerneth not matter 
of Marriage, noz Teſtamentary : And they ſhall not find*that-we havegrante 
any, but by: fozm warranted, both by the Regiſter, and'by Law': And- when 
ſaggeſtions, carrying matfer ſufficient, appear-to us judicially to beHintrie 
and inſufficient, we are as ready to grant conſultations as p2ohibitiong * and 
we may not alter the fozm of our p2ohibitions-upon the -conceits of Ecelefialti- 
cal Judges, and p2ohibitions granted in the fozm ſet down'in the Article, are 
of that fozm which by Law they ought to = and cannot, be OY but by Par 
liament. 


b 5:10 ger 22 
| NoProhibition upon ſurmiſe onely t> be granted, cither out of the Kings" 
Bench, or Common OW; but out of the Chancery onely: 


© Amongtt the cauſes whereby the Eeclefialtical jariſdiction ts oppzelfed with 
multitude of pzohibitions apon ſurmiſes onely; this hath a chief place ;/ tn that 
thzough incroachment (as we ſuppoſe) there are ſo many ſeveral Eourts,” and 
Judges in them;that take upon them to grant the ſame,as in the Kings Bench 
fivs, and in the Common Pleas as many, the one Court oftentimes croſfing the 
pzoceedings. of the other, whereas we are perſwaded, that all ſuch kinds of pz0- 
hibifions, being oziginal Writs, ought oriely fotſue out of the Chancery, and 
neither out of the Kings Bench,-noz Common Pleas. And'that this hath'been 
the ancient. pzacice in that behalf; appeareth by ſome Statufes of the Kealm, 
and ſund2y judgements af the Common Law; - the renewing of which pzactce 
carricth with it an apparent ſhew of great benefit and conventency, both to the 
Church, and to the ©ubjec : fo2 if pzohibitions were to iſne onely ont of 'one 
Court,and from owe man cf ſuch integrity, judgement, ſincerity, and wiſdome, 
as we are to imagine the Lo2d Chancelloz of England fo be endued with, it is 
not Utkely, that he would ever be induced fo pzejudice and peffer the Ecctelia- 
| flical Courts with ſo mgny needleCſe pz0hibitions ; 02 after a conſulfation, to 
ſend ont in one cauſe, and upon one and the ſame tibel not altered, pzohtbifion 
upon p2ohibition, his own act remaining upon recozd befoze-him to the contra- 
ry, The further conſideration whereof, when, upon the Judges anſwer there- 
unto, it ſhall be moze thzonghly debated, we RP referre to yoar dnaeEaehi: yo! 
nonrable direction and wiſdome, - 


A ftrange pzeſumption in the Eccleſiallical3 hdges,to require that the Kings 
Courts ſhould not doe that which by Law they ought to doe, and atways have 
done and which by oath they are bound to doe ! 'And if this ſhall be holden incon- 
Tenient, and they can in diſcharge of us obtain ſome Act of Parliament to take 
it from all other Courts then the Chancery, they ſhalt dveuntous a great-eaſe * 


but the Law of the Realm cannot be changed, but by- Parliament ; and whatre- - 


lief o2 eaſe ſuch an Act may wozk to the _ wiſe men will ſwn findout 
itt and 
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Anſwer, 
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ObjeRion: 


Anſwer. 


Articuli Clert. 


- anddiſcern : but by theſe Articles thus diſperſed abzoad, there is a general 


.* 


unbeſ@eming aſperfion of that upon the Judges, which ought fo have been foz- 
bozn 


No Prohibition to be awarded under a falſe pretence, that the Ecclefiaftical 
| Judges would hold no plea for cuſtomes for tithes, 


Amonglt many devices, whereby the cognizance of cauſes of tithes is dzawn 


. from Eccleſiaſtical Judges, this is one of the chiefeft, yiz. concerning the trial 


of cuſfomes in payment of tithes, that it muſt be made in a Tempozal Court, 
foz upon a quirk and falſe ſuggeſtion in Edward the fourth his time, made by 


- ome Dergeants, a conceit hath riſen (which hath lately taken greater firength 


then befoze) that Ecclefiaſfical Judges will allow no plea of cuſfome o2 pe 
ſcription, either in non decimando, 02 in modo decimandi ; andthereupon, when 
contentious perſons are ſued in the Eccleſiaſtical Court foz tithes, and do per, 
ceive, that upon good pzcof judgement will be given againlk them, even in their 
own pleas, ſometimes fo2 cultomes, doe pzeſently (knowing their own ftrength 
with Jurozs in the Country) flie unto Weſtminſter-Vall, and there ſaggeſting 
that they pleaded cuſtome foz themſelves in the Eccleflaſfical Courts, but cout» 
not be heard, doe pzocure thence very readily a pzvhibition ; and albeit the ſaid 
ſuggeſtion be notozioufly falſe,yet the party pzohibited may nof be permitted fo 
fraverſe the ſame in the Tempozal-Conrt (diredly contrary fo a Dfatute made 
in that behalf :) neither may the Judge p2zohibited pzoced without danger of an 
attachment, though himſelf do certainly know,cither that no ſuch cuſtome was 
ever alledged befoze him, oz being alledged, that he did receive the ſame, and all 
manner of pzcofs offered thereupan ; which courſe ſemeth the moze range 
unto us, becauſe the ground thereof laid in Edward the fourth his time,as afoze- 
ſaid, was alfogether untrue, and cannot with any ſound reaſon be mainfained : 
Divers Statutes and Judgements af the Common Law do allow the Eccleſt- 
altical Courts to hold plea of ſuch cuſtomes ; all our 1Boks and general lear- 
ning do therewith concurre, and the Eccleſlialfical Courts, both then and ever 
fince, even until this day, have, and fill do admit the ſame, as both by our an- 


' cient and recent Recozds if doth and may to any moff manifeſfly appear. And 


beſides, there are ſome conſultations to be ſhewed in this very point, wherein 
the ſaid ſurmiſe and ſuggeCion, that the Eccleſialfical Judges will hear no plea 
of cuſkomss, is affirmed to be inſufficient in Law to maintain any ſuch p2ohi- 
bition : and therefoze we hope, that if we ſhall be able, notwithfftanding any 
thing the Judges ſhall anſwer therennto, fo juffifie the pzemiCes, your Lo2d- 
ſhips will be a means, that the abuſes herein complained of, having ſo falſe a 
ground, may be amended. . 


Zhe Tempozal Courts have always granted pzohibitions as well in caſes 
de modo decimandi, as in caſes. upon real compoſitions, either in diſcharge of 


tithes, oz the manner of tithing ; foz that modus degimandi had his oziginal 


ground upon ſome compoſition in that kind made, and all pzeſcriptions and 
compoſitions in theſe caſes are to be tried at the Common Law, andthe Eccle- 
flaltical Courts ought to be pzohibited, if in theſe caſes they had plea of tithes in 
kind 2; but if they will ſne in the Eccleſiaſtical Court de modo decimandi, 82 ac' 
coding fs compoſition, then we p2ohibit them not ; and the cauſe why the Ec- 
cleflaſfical Judges find fault herewith, is,becauſe many Pinifters have grown 
of late moze troubleſome to their Parifhioners, then in times paſt, and thereby 
wozk unto theſe Courts maze commodity, Whereas in fozmer ages they were 
well contented to accept that which was nſed tobe paid,x not to confend:againf 
any pzeſcription o2 compolition ; but now they grow ſo troubleſome to their 
neighbours, as, were if not fo2 the p2ohibition (as may appear by the pzeſidents 
befoze remembzed) they would ſon overthzow all p2eſcriptions and com- 
politions that are foz tithes, which doth and would bz&d ſuch a general or 
| 


Articul; Clert. 


G11 


boil amongl the people, as were fo be pified, and not fo be permitted; And 
where they ſay, there-be many Statutes that take away theſe pzoc&dings from 


the Tempozal.Courts, they are much deceived; and if they lok well unto it, 


they ſhall findeventheſame Statutes (they pzetend) to give way unto it. And 


it is ſtrange they will affirm ſo-great an untruth,as to ſay,they are not permit- 
ted fo traverſe the ſuggeſfion inthe Tempozal Court , fo both the Law and 
dilly pactice: doth allow it 


The cuſtontes for tithes are onely to be tried 1n the Eccleſiaſtical Courts, 
4nd ought not.to be drawn thence by Prohibitions. 

Although ſome indiſcreet Eccleſiaſtical J udges, either in the time of King 
Edward the fourth, oz Edward the ſixth, might,againſt Lawzhave refuſed in ſome 
one cauſe to: admit a plea 'of cuſtome of tithes, to ths pzejudice of ſome perſon 
whom he favoured,and might thereby peradventure have givenoccaſion of ſome 
one pzohibition (but whether they did ſo 02 no, the ſuggeTion of a Lawyer foz 
his fe is no: good pzoof) yet: fozaſmuch as by thaw Statutes:made lince that 
time, wherein it is ozdained, viz, both that tithes ſhould be truly paid, accozding 
to the cuſtome, and the trial of ſuch patments, accozding to cuſtome upon 
any default” oz oppoſition, ſhould be tried in the' Kings Eccleftaſfical Courts, 
and by the Kings Eccleliaftical Laws, andnof otherwiſe, oz befoze any other 
Judges then Eccleſiaſtical, We moſt humbly deſire your Lo2dſhips; that ifac- 
cozding to the ſaid Laws, we be moſt ready to.hear any plea of cuſfomes, your 
Lo2dſhips would be pleaſed, that the Judges.may-not* be permitted hereafter to 
grant any pzohibitions upon ſuch falſe ſurmiſes.; oz if they ſhall anſwer,that we 
milkake the ſaid®Statutes,that then the ſaid thze Dfatutes may be thzoughly de- 
bated befoze your Lozdſhips, left: under pzetence of a right, which they chal- 
lenge, to expound theſe kind of Statutes, the fruth may be over-bozn, and pwz 
Piniſters. Till teff unto Country trials, there to jufſkifie the right of their 
tithes befoze unconſcionable J urozs in theſe-caſes, 


The anſwer to the fozmer Article may ſerve fo2 this ;- and Fes the object, 
on ſemeth to impeach the trial at the Common Law by Jurozs, we hold, and 
thall be able to appzove it to be a farre befter courſe fo2 matter of fact upon the 
teſfimony of witneſſes ſwozn viva yoce, then upon the conſcience of any one par- 
kicular man, being guided by paper-pzofs ; and we never heard if ercepted unfd 
heretofoze, that any Statute ſhould be expounded by any other then the Judges 
of the Land ; neither was there ever any ſo much over-ſeen, as to oppoſe him- 
ſelf againf(t the pzactice of all ages to make that queſtion, oz to lay any ſach un- 
juſf imputation upon the Judges of the Realm, 


No Prohibition to be granted, becauſe the treble yalue of tithes 1s 
ſued for in the Eccleſiaſtical Court, 


Whereas if appeareth plainly by the tenour of the Sfatate of Edw,6,cap.1 3. 
that Judges Eccleſiaſtical,and none other, are to hear and defermine all ſuits 
oftithes,and other duties fo2 tho ſame, which are given by the ſaid Ac; and that 
nothing elſe is added fo fozmer Laws by that Dtatute,but onely certain penal- 
fies; fo2 example,one of treble value : Fozaſmuch as the ſaid penalty,being only 
deviſed as a means fo wozk the befter payment of tithes, and foz2 that there 
are no wozds uſed in the ſaid Dfatute to give juriſdiction to any Tempozal 
Court, We hold it moſt apparent, that the ſaid penalty-of freble valne, being 
aduty given in the ſaid Statute foz non-payment of tithes, cannot be demanded 
in the Mempozal Court, but onely befoze the Eccleſtaffical Judges, accqzding 
fo the erp2eſſe wozds of the ſatd Statute ; And the rather, we are fo perſwa- 
ded, becauſe it is moſt agreable to all Laws and reaſon, that where the 
pzincipal cauſe is fo be +decided, there all things incident and acceſſary 
are to be- defermined. Beſides, it was the pzadtce of all Eccleſiaſtical 
Jtit 2 Courts 
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Courts in this Realm, immediately after the making of the ſaid Statute, and 


hath continued ſo ever fince to award treble damages (when the ph Nw 
about bich 


cauſe) without ahysppoſition, until about ten years paſt, when,o2 

time, notwithſtanving the pzemiCes, the Tempozal Judges kegan to hold plea 
of treble valae, and doe now accompt-it ſopzoper and peculiar to their juriſdi- 
erions; a6 by colour thereof they adimit ſuits oziginally foz the ſaid penalty, and 
doe make thereby (very abſurdly) ths penalty of treble value to be: pzincipal; 
which is indeed but the acceſſary ; and the cognizance of tithes to be but the ac- 
ceſſary,which in-alidue conftrucion is moſt evident to be the pzincipal.thereby 
wholly perverting the true meaning and d2iff of that Statuts, whereupon if in 
the Spiritual Court the treble value be now demanded by the libel as a duty,ac- 
cozvng ts that Dtatute, oz that ſentence be awarded viredly and-fincerely upon 
theſaid libel, pzeſoritty, as contentious perſons arz dilpoſed, /a-pzohibition 1s 
granted, and ſome Tharp jvopds are further uſeb; as if the Eccleſiaſtical Judges 
were 'in ſome further danger foz holding of theſe kind of pleas ;: and therefoze 
we mo humbly weſire;'thatif the Judges ſhall infiſt in their anſwers. upon 
ſuch their ſtraining&vfthe ſaidStatute, your Lozdſhips will be pleaſed to hear 
the ſame further debated by us with them. £76 | 


"If they obſerve tvell the ©fatute;they ſhall find that the Eccleſiaſtical Court 
is by that ®fatute to hold plea of no moze, then that which is ſpectally thereby 
limited foz them to hold plea of ; + the Zempozal Court not reftrained thereby, 
tohold plea of that: which is notilimited unto the Eccleſiaſfical Court by that 
Aq;x of that they had juriſdiction of befo2o: and the fozfeiture of double value ts 
erpzefly limited tobe recoveredbeſoze the Ecelefiaſtical Judges:;- but where a 
fozfeiture is given by ah. Att generally not limiting'where fo be recovered, it is 
fo be recovered inthe Kings Tempozal Courts, and the canſe why tt is ſo di 
vided, ſemeth to be fo2 that, where-by that Act, Tempozal men were to ſue fo; 
their tithes in the Eccleſiaſtical'Conrt, where it was then pzeſumed they were 
to have no great favour ; Aherefo:e the party grieved might (if he would) pur- 


- ſue foz the fozfeitfure of the treble value in the Tempozal Court, where he was 


fo recover no tithes ; but-if he would ſue where he might alſo recover the 
tithes, then he would purſne foz the double value : foz that is ſpecially appoin- - 
ted to be recovered in the Eccleſiaſtical Court, but not the treble value. And 
although they alledge, that they ſometimes ufed to maintain ſuit foz the treble 
valine; yet as ſon as that was comp d of to the Kings Courts, they gave 
remedy unto it as appertained. . Song 


- No Prohibition to be awarded, where the perſon. is ſtopped from carrying 
away of his tithes by him that ſetteth them forth, 


As the ſaid Dfafute of Edward thefirth laſt mentioned aſſigneth a'penalty of 
treble value, if a man upon p2etence of cuſtome, which cannot be juſtified, ſhall 
fake away his cozn befoze he hath ſet out his tithes;ſo alſo in the ſaid ſtatute it is 

20vided,that ifany man having ſet out his tithes,ſhal not afterwards ſuffer the 
arſon to carry them away,xc. he ſhall pay the double value thereof ſo carried 
away, the ſame to be recovered in the Ecclefiaſtical Court. Yowbeit the clears 
nefe of the Statute in this point, notwithſfanding means are found to dzaw 
this cauſe alſe from the Eccleſiaſtical Court; foz ſuch as of hatred towards their 
Winilters are diſpoſed fo ver them with ſuits at the Common Law(Where they 
find moze favour to maintain their wzangling,then they can hope foz in the Ec- 
clelaffical Court) -will not fail to ſet out their tithes befoze witneſſes, but not 


with any meaning oz intent that the Parſon ſhall ever carry them away ; foz 


pzeſefifly thereupon they will cauſe their own ſervants to load them away to 
their own barns,and leave the Parſon as he can toſ&k his remedy; which if he 
doe attempt in the Eccleſiaſtical Court, out cometh a pzohibition, ſuggeſting, 
that upon ſeverance and ſetting fozth of the tenth part from the nine, the ſame 

tenths 


Articuli Clers. 


tenths were p2eſently by Law in the Parſons poſſeſſion, and being thereupon 
* become a lay chattel, muſt bs recoverevby an action of treſpalle at the Common 
Law, whereas the whole -pzefence is grounded upon a meer perverting:of the 
Statute, which doth both ozdain, that all tithes ſhall bs ſet fozth truly andzaſtly 
without fraud- and gutile ; -and that alfo the Parſon ſhall not be ſfopped'oz hin- 
daed from carrying them away, neither of which conditionsave obſerved,when 
the Farmer doth \st them: fozth, meaninig-to carry thom away:-himſelf (foxthat 
is the fraudulent ſeffing of them out ;) and alſo, when accozdingly he'taketh 
them away to his own uſe ; foz thereby ?' 2 ftoppeth the Parſon to carry. them 
. away : andconſequently, the penalty of this offence is'to be recovered in the 
ſaid Ecclefiaſical Courts; actozding to: the wozds of the ſaid Statute, and not 
in any Coutt 'Tempozal : 'wherefoze we moſt humbly. deſire your Lozdthips, 

that either the Judges may make it appatent to your Lo2dfhips, that we miſ- 

like this Dtatute in this point,oz that our Eccleſiaſtical Tonrts may ever here- 

after be freed from ſuch kinds of p2ohibitions, $ oy: 


Foz the matter of this Article it is anſwered befoze, and where the fruth of —Anſver. 

the caſe is,that he that ought to pay p2edial tithes,doth not divide out his tithes, 
- 93 doth in any wiſe inferrupt the Parſon, oz hits deputy, to ſ& the dividing 02 
ſetting of them out ;/ that appearing unto us judicially, we mainfain no pzoht- 
bitiqg upon any ſuit there fo2 the double valne, but if after the tithes ſevered, 
the Parſon-will ſell the tithes to the party that divided them, upon the ſurmiſe 
thereof, we doe, and ought to grant a p2ohibition ; but if that ſurmiſe do pzove 
uifrue, we do as readily grant a conſultation, and the party ſ&eking the ſame, 
is, acco2ding tothe Statute, to have his double coſts and damages. 


No Prohibition to be granted upon any incident plea in an Ecclefiaſtical cauſe; I9. 


We conceive it fo be great injury to his Bajeſties Eccleſiaſtical juriſdicti- Obje&ion: 
on, that pzohtbitions are awarded fo his Eccleſiaſtical Courts upon every by, 
and every incident plea o2 maſter alledged there in barre, oz by way of ercepti- 
on, the pzincipal cauſe being undoubtedly of Ecclefiaſtical cognizance : . Foz 
erample,in ſuit foz tithes in kind, if the limits of the Pariſh, agreements,com- 
poſitions, and arbitraments,as alſo whether the Dinilker that ſneth as Parſon, 
be indeed Parſon oz Uicar, do come in debate by way of barre, although the ſame 
particulars were of Lempozal cognizance (as ſome of them we may boldly ſap, 
are not ) yet they were in this caſe examinable in the Eccleſiaſtical Court, be- 
cauſe they are matters incident, which come not in that caſe finally to be ſen- 
tenced and determined, but are nſed as a mean and furtherance foz the deciſion 
of the main matter in queſtion. And ſs the caſe ttandeth in other ſuch incident 
pleas by way of barre ; foz otherwiſe either party in every cauſe might at his 
pleaſure, by pleading ſome matter Tempozal by way of exception, make any 
cauſe Ecclefiaſtical whatſoever ſubject to a pzohibition, Which is confrary to the 
reaſon of the Common Law, and ſundzy judgements thereupon given, as we 
hope the Judges themſelves will acknowledge, and thereupon ye&ld to have 
ſach p2ohibitions hereafter reſtrained. | 


Matters incident that fall out fo be mer Lempozal, are to be dealf withall. Anſwer. 
in the Tempozal, and not in the Cccleflaſtical Court, as is befozo particularly 
ſet down in the eleventh Article. | 


That no Temporal Judges, under celour of authority to interpret Statutes, 
ought, in fayour of their Prohibitions, to make cauſes Eccleft- 
aftical to be of Temporal cognizance. 


Although of late daies it hath been frongly held by ſome, that the inferpzeta- Obj<Rion. 
fion of all Statutes whatſoever do belong to the Judges Tempozal, yet we ſup- 


poſe, by cerfain evil effeas, that this opinion is to be bounded within = 
ain 
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fain limits; foz the frong conceit of it hath already bzought fozth this fruit,that 
even thoſe very Statutes which do. concern matters meerly Ecclefiafical, and 
were made of. purpoſe with great cavition, fo pzeſerve, enlarge, and ffrengthen 
the juriſdiction Ecclefiaſtical, have ben by colour thereof turned tothe reſtrain- 
ing, weakning,and utter overth2ow ofthe ſame, contrary to the true infent any 
meaning of the ſaid Dtatutes: As fo2 example(befives the krange interpzetation 
of the Statutes befoze mentioned, fo2 the paiment of tithes ) when parties have 
been ſned in the Eccleſiaſtical Courts, in caſe of an inceftuous marriage, a pzo- 
hibition hath been awarded, ſuggeffing, under pzetence of a Dtatate in the fime 
of King H:8. that it appertaineth to the Tempozal Courts, and not:to the Ec- 
cleſiaftical, to determine what marriages are Jawfnl, and what. are inceſtuous 
bythe Wozdof, God, . As alſo a Pinifter, being'upon point of dep2ivation foz 
his-inſufficiency in the Eccleſiaſtical Courtf, a'pzohibition was granted, upon 
ſuggeſtion that all pleas of the fitneſs, learning, and ſufficiency of Pinilters 
belong only to the Kings Tempozal-Courts, relying, as we ſuppoſe, upon. the 
Statute of x 3 Eliz, by which kind of interpzetation of Statutes, if the naming, 
diſpoling, oz o2dering of canſes Eccleffaſfical in a Statute ſhall make the ſame 
to beof Tempozal cognizance, and ſo aboliſh the juriſdiction of the Ecclefiaffical 
Court, without any further circumffances, oz erpzeſſe wozds to warrant the 
ſams, If followeth, that fozaſmuch as the common Book and Articles of Religi- 
on are eſtabliſhed and confirmed by ſeveral Acts of Parliament, the Zemygozal 
Judges may challenge to themſelves an authozity to endand defermine of all 
cauſes of Faith and Religion, and fo ſend out their pzvhibitions, ifany Eccle- 
fiaſtical Judge ſhall deal oz p2oced tn any of them : Which conceit, how abſatd 
if is, needeth no p2of, and teacheth us, that when matters merly Eccleſt- 
affical are compziſed in any Dtatute, it doth not therefoze follow,that the inter- 
p2etation of the ſaid matters doth belong to the Tempozal Judges, who by their 
p2ofeſſion, andas they are Judges, are not acquainted with that kind of lear- 
ning ; Yereunto, when we ſhall receive the anſwer of the Judges, we ſhall be 
ready to juſkifie every part of this Article. | 


If any ſuch have flipf, as is ſet down in this Article, without other circum- 
fances to maintain it, we make no doubt, buf when that appeared to the Kings 
TZempozal Court, it hath been pzeſently remitfed , and yet there be caſes, that 
we may deal both with marriages and maffers of depzivation, As where they 
will call the marriage in queſtion after the death of any of the parties,the mar- 
riage may not then be called in queſtion, becauſe it is to baſfardand diſ-inherit 
the iſſues, who cannot ſo well defend the marriage, as the parties both living 
themſelves might have done , and ſo is if, if they will depzive a Piniſter not foz 
matter appertaining to the Eccleſlaſfical cognizance, but foz that which doth 
merly belong to the cognizance of the Kings Tempozal Courts. And foz the 
Judges expounding of Statutes that concern the Eccleſſaſfical government oz 
p2oce&dings, it belongeth unfo the Tempozal Judges ; and we think they have 
been expounded as much to their advantage, as either the letter oz intention of 
Laws would oz could allow of. And when they have ben erpounded fo their 
liking, then they could appzove of it ; but if the expoſition be not foz their pur- 
poſe, then will they ſay as now they doe, that it apperfaineth not unto us to de- 
termine of them. 


That perſons impriſoned upon the Writ of de excommnncato capiendo are unduly 
delivered, and Prohibitions unduly awarded for thelr greater ſecurity. 


Fo2zaſmuch as impaiſonment upon the TUrit of excommunicato capiendo is 
the chiefeſt Tempozal ſtrength of Eccleſjaſfical juriſdiction, and that by the 
Laws of the Realm none ſo committed foz their contempt in matters of Eccle- 
falfical cognizance, ought to be delivered until the Eccleſiaſtical Courts were 
ſatisfied, o2 caution given in that.behalf, we would gladly be reſolved by what 
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anthozity the Tempozal Judges do cauſe the Sheriffs to bzing the faſd parties 


into their Courts,and by their own difcretions ſet them at liberty, without no- 


fice thereof firft given to the Eccleſtaſtical Judges, o2 any ſatisfaction made ej- 


ther to the parties at whoſe ſutt he was impziſoned,o2 the Eccleſiaſtical Court, 


where certain lawful fes are due ; And affer all this, why do they likewiſe fend 


out their p2ohibittons to the ſaid Court, commanding, that all cenſures againft 


the ſaid parties ſhall be remitted, and that they be no moze pzoceeded with foz 


the ſame cauſes in thoſe Courts, Df this our deſire, we hope your Lo2dſhips do 
pris cauſe, and will therefoze pzocure us from the Judges fome reaſon- 
able anſwer. 


We affirm, if the.party excommunicafe be imp2iſoned, be ought upon com- 
plaint fo ſend the kings Writ fo2 the body and the cauſe, and if in the return 
no cauſe, o2 no ſufficient cauſe appear, then we do (as we ought) ſet him af li- 
berfy ; otherwiſe, if upon removing the body, the matter appear fo be of Gccle- 
flaſfical cognizance, then we remit him again ; and this we ought to do-in both 
caſes : fo2z the Tempozal Courts muft always have an eye, that the Eccleflaſti- 
cal juriſdiction uſurp not upon the Zempozal; 


The Kings authority in Ecclefiaftical cauſes 1s greatly impugned by Prohibitions, 


_ Wearenat alittle perplered fouching the authozity of his Bajeſty in cauſes 
Eccleſiaſtical, in that we find the ſame to be ſo impeached by p2ohibitions, thaf 
it is in effed thereby almoſt ertinguiſhed; fo2 if ſemeth, that the innovating 
humoz is grown ſo rank, and that ſome of the Tempozal Judges are come fo be 
of optnion,that the Commiſſioners appointed by his Pajefty foz his cauſes Ec- 
cleſiaftical (having committed unto them the erecution of all Eccleſiaffical ju- 
riſdicfton annered fo his Bajeffies Imperial Crown, by vertue of an Ac of 
Parliament made in that behalf, and accoz2ding to the tenonr- and effec of his 
MDajeſties Letters Patents, wherein they are authoziſed to imp2iſon, and im- 
poſe fines, as they ſhall ſe cauſe) cannot otherwiſe pzoc&d, the ſaid Ac and 
Letters Patents notwithſfanding, then by Eccleſiaſtical cenſures only: And 
thereupon of latter dates, whereas cerfain lewd perſons (two foz example ſake) 
one foz notozious adultery and other intolerable contempts, and another: fo2 
abuſing of a Biſhop of this Kingdome with thzeatning ſpeeches, and ſund2p 
railing terms (no way to be endured) were thereupon fined and impziſoned by 
the ſaid TommiſCioners, till they ſhould enter into bonds to perfozm further 

o2ders of the ſaidTourt ; the one was delivered by an Habeas corpus out of the- 

Kings LBench, and the other by a like Writ out of the Common Pleas : and' 

ſundzy other p2ohtbittions have been likewiſe awarded to his BajeTttes (aid 

Comnuſſioners upon theſe ſuggeTions, viz. That they had no authozity either 
to fine 02 imp2iſon any man ; which innovating conceit being added to this that 

followeth, Zhat the Writ of de excommunicato capiendo cannot lawfully be 
awardsd upon any certificate o2 fhgnificavic made by the ſaid Commiſſioners, we 
find his Bajeſties ſaid ſupzeme authozity in cauſes Ecclefiaſtical(ſolargely am- 
plified in ſundzy Statutes) to be altogether defſfitute in effec of any means fo 
uphold it, if the ſaid pzocredings by Tempozal Judges ſhall be by them main- 
_ tained and juffified ; and therefoze we moſt humbly defire your Lo2dthips, that 
they may declare themſelves herein, and be reſtrained hereafter (if there be- 
cauſe found) from uſing the Kings name in their pzohibittons, fo ſo great p2e- 
judice of his Bajeſttes ſaid authozity,as in debating the ſame befoze your Lozd- 
ſhips will hereafter voze fully appear. 


We do not, neither will we in any wiſe impugne the Eccleſiafical anithozity 
tn any thing that apperfaineth unto it; but if any by the Eccleſiaſtical authozity 
comit any man ts p21ſon,upon complaint unto us that he is impziſoned without 
they 
wilt- 


jul cauſe,we are to ſend to habe the body, e fobe certified of the cauſe ; 4 if 
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- Notwithlkanding that the Eccleftaſtical juriſdiction hath ben much impeach 
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will not cert ifie unfo us the particular caufe,but generally, without erpzeflins 
any particula r cauſe, whereby it may appear unto us fo be a matter of the Cc- 
cleſiaſtical cognizance, and his impziſonment be jalf, then we doe and ought to 
deliver him: and this is their fault,andnot curs, And although ſome of us have 
dealt with them to make ſome ſuch particular certificate to us, whereby we 
may be able to judge upon it, as by Law they ought to doe, yet they will by no 
means doe it ; and therefoze their erroz is the cauſe of this, and no fault tn us ; 
foz if we ſ& not a juſt cauſe of the parties impziſonment by them, then we 
ought, and are bound by oath to deliver him. | 


No Prohibition to be granted, under pretence to reform the manner of 
proceedings by th Eccleſiaſtical Laws, in cauſes confeſled 


to be of Eccleſiaſtical cognizance, 


ed heretofoze thzough the multitude of pzohibitions, pet the ſuggeſttons in them 
had ſome colour of juffice, as pzetending, that the Judges Eccleſiaffical dealt 
with Tempozal cauſes.: but now,as it ſeemeth, they are ſubject fothe ſame con- 
trolments, whether the cauſe they deal in be either Ecclefiaſfical oz Tempozal, 
in that p2ohibitions of late are wzeftled out of their own p2oper courſe, in the 
nature of a Writ of erroz, oz of an appeal : Foz, whereas the true and only uſe 
of a p2ohibition is to reſtrain the Judges Eccleſiaſtical from dealing in a mat- 
ter of Tempozal cognizance,now pzohibitions are awarded upon theſe ſurmiſes, 
viz, That the Libel, the Articles, the Sentence, and the Eccleſiaſtical Court, 
accozding to the Eccleflaſfical Laws, are grievous and inſufficient, though the 
matter there dealt withal be merly Eccleſiaſfical : and by colour of ſuch p20- 
hibitions, the Lempozal Judges to alter and change the decrees and ſentences 
of the Judges Eccleſiaſtical, and to moderate the expences tared in the Eccle- 
laſfical Courts, and fo award conſultations upon conditions : As foz example, 
That the Plaintiff in the Eccleſiaſfical Court ſhall accept of the one half of 
the coſts awarded, and that the Regiſter ſhall loſe his fees ; and that the ſaid 
Plaintiff ſhall be contented: with the payment of his legacy, which was the 
pzincipal ſued foz,and adjudged due unto him at ſuch day, as they the ſaid Tem 
pozal Judges-ſhill appoint, oz elſe the pzohibition muſt Kandy. And alſo where 
his Bajelties Commiſſioners, foz cauſes Eccleſiaſtical, have not ben accuſto- 
med to give a copy of the Articles fo any party, befoze he hath anſwered them 
and that the Statute of Hen. 5. touching the delivering of the libel, was not only 
publickly adjudged in the Kings Wenchznot to extend to the deliverance of Ar- 
ticles, where the parfy is p2oceeded with ex officio, but likewiſe imparted to his 
Pajeſfty, © afterwards divulged in the Star-chamber;,as a full reſolution of the 
Judges, yet within 4.02 5. moneths after,a p2ohibition was awarded to the ſaid 
Commiſſioners out of the Kings Bench, upon ſuggeſtion, that the party onght 
to have a copy of the Articles, being called in queſtion ex officio, befoze he ſhould 
anſwer them ; and notwithſtanding that a motion was made in full Court 
thoztly after foz a conſultation, yet an o2der was entred, that the pzohibition 
ſhould Tand until the ſaid party had a copy of the ſaid Articles given him ; 
which novel and extraozdinary courſes do ſem very ſkrange unto us, and are 
contrary not onely fo the whole courſe of his Bajeſties Laws Ecclefiaftical, 
but alſo fo the very marimes and judgement of the Common Law, and ſundzy 
Statutes of this Realm, as we ſhall be ready to juſfifie befoze your Loz2dſhips; 
if the Judges ſhall endeavour to maiatain theſe their pzocevings. 


To this we ſay, that though where parties are pzoc&ded withal ex officio, 
there nedeth no libel, yet ought they to have the ſame cauſe known unto them 
foz which they are called ex officio, befoze they be examined, to the end if may 
appear unto them befoze their examination, whether the cauſe be of Eccleſſaſfi- 
cal cognizance, otherwiſe they ought not to examine them upon oath. And tou- 


ching the reſt of this Article, they do utterly miſtake it, . 
That 
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That Temporal Judges are ſworn to deferid the -Ecclefi- 
aftical Juriſdion. | | 


We may nof omit fo ſignifie unto your Lozdſhips, that (as we take it): the 
Tempozal Judges are not onely bound by their ancient oath, that they ſhajt doe 
nothing to the diſ-heriſon of the Crown, but alſo by a latter oath unto the Kings 
Supzemacy, wherein they doe ſwear, that to their power, they will aſſiſt and 
defend all juriſdictions, p2tviledges, pzeheminences, and authozities united and 
annered to the Jmperial Crown of this Realm ; in which wozds the Eccleſia- 
ſical juriſdiction ts ſpectally aimed at : ſo that whereas they do oftentimes ins 
Cf upon foz their oath, fo2 doing of jaſfice in Tempozal cauſes; and do feldome 
make ment1ton of the ſecond oath taken by them foz the defence of the Ertleſi- 
aftical juriſdiction, with the rights and immunities belonging to the Church ; 
we think, that they onght to weigh their ſaid oaths better together, and not ſo 
far fo extend the one, as that it ſhould in any ſozt pzejudice the other : The due 
conſideration whereof(which we molk infkantly defire) would put them in mind 
(any ſuggeſtion to the contrary notwithſfanding ) to be as careful not to:doany 


thing that may p2zejudice the lawful pzocedings of the Eccleſiaſtical Judges 
tn Eccleſiaſfical canſes,as they are circamſpec nof to ſuffer any impeachment, 


v2 blemilſh of their own juriſdictions, and pzocedings in cauſes Tempozal, 


We are aſſured, that none can juſtly charge any of us with violating our 
caths, and it'is a trange.part to tax Judges in this manner, and to lay ſo great 
an imputation upon us ; and what ſcandal if will be fo the juffice of the Kealm 
. tohave ſo great levity, and 6 foul an iniputation latdnpon the Judges, as is 
done in this, is ka manifeff,.: And we are afſared it cannot be ſhewed,- that. the 


julkice of the Realm, divers have ben ſeverely punilhed.” _* 
That Excommunication. is as lawful, as Prohibition, for the mutual preſer- | 
. vation of both his Majeſties ſupxeme juriſditions, | | 


- Tx concluye, whereas foz the befter pzeſerving of his MajeTies fwoſupzeme 
encieiiogs befoze mentioned, viz. the Eccleſiaſtical and the Tempozal, that 
fhe one might not uſurp uport the other, two 'means heretofoze have of ancient 
time been o2dained, that is ts ſay,: the cenſure of excommunication;- and. the 
Writ -of pzohibition ; the one to reſtrain the incroachment of the Zempozal 
juriſdiction upon the Eccleſiafcical, the other of the Ecctefiaſfical' ypon' the 


lke hath ben done in any'fozmer age ; 'and foz lefſe ſcandals then this of the 


U 


Tempozal, Wre moſt hambly deſire your Xo2dthips, that: by your means: the. 


Judges may be induced to reſolve:gs, why ercommunications may not as frely 
be put in ure foz the pzeſervation of the juriſdiaion Eecleſtaſtical, as p2ohtbi- 
tions are, under p2efence to defend the Tempozal, eſpettally againttſudhton- 
tentious perſons, as do wittingly and willingly, upon falſe and frivolous, ſug-, 
geſtions, to the delay of juſfice,: verafion of the ſubjects, and great ſcandal of 
Eccleſiaſtical juriſdictions, daily p2ocnre, without fear either of God62 Aien, 
. ſuch undue p2ohibitions, as we have heretofgze mentioned. | 


The ercommunication cannot be gain-ſaid, neither may the p;ohibition be 
denied upon the ſurmiſe made, that the matter purſued in the Eccleſjaifical 
Court is of Tempozal cognizance ; but as ſon as that ſhalt appear unto us jn- 


dictally to be falſe, we grant the conſultation; 


Foz the better ſatisfaction of his Pajeſty, and your Lozdſhips, fouching the 
objections delivered againff p2ohibitions, we have thought god to ſet down (as 
may be perceived by that which hath ben ſaid) the ozdinary pzoceding im his 
Pajelties Courts therein ; whereby it may appear y what the JudRes.mec 
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and ought to doe in thoſe cauſes, and the Cccleſiaffical Judges may doe well 
fo conſider, what tſae the courſe they herein hold can have in the end: and 
they ſhall find it can be no other, but to caſt a ſcandal upon the julfice of the 
Realm ; fo2 the Judges doing but what they ought, and by their oaths are bound 

fo doe, if is not to be-called in queſtion : and if it fall out, that. they erre. in 

-fudgement, it cannot otherwiſe be refozmed, but judictally in a ſupertour Court, 
oz by Parliament. £2328 : 

© 4 - . Subſcribed by all the Judges of Zxgland, and the Barons 

of the Exchequer, Paſch. 4 7acobi, and delivered ty 
the Lord Chancellour of England. 


'Which anſwers and reſolufions;although they were not enacted by anthozity 
of Parliament, as our Statute of Arciculi Clen in 9 E.2, was; yet, being reſol- 
ved unanimouſly by all the Judges of England, .and Barons of the Exchequer, 
are fozmatters in Lawofhigheſt authozity next unto the Court of Parliament, 

| | Magna eſt yeritas, & prevalet, | | 

ut now we will peruſe the Pzeamble, and after,every Chapter in oder, 
and p2oce&d fo the expoſition of the ſame, which office the Clergy claimed, viz.to 
interpzet all Statute Laws concerning the Clergy ; but it was reſolved by 
all the Judges of England, that the interpetation of all Statutes concerning 
the Clergy, being parcel of the Laws of the Kealm, do belong to the Jndges of 
the Common Law. 


Dwardus Dei gratiaRex Angliz,&c. Omnibus ad quos 
E preſentes literz pervenerint, ſalutem. Sciatis quod cum 
dudum, temporibus progenitorum noftrorum ome: Re- 
gum Angliz, in diverſis Parliamentis ſuis, & f1milirer poft- 
quam regni noſtri gubernacula ſuſcepimus, in Parliamentis 
noſtris, per Przlatos, & Clerum regni noftri plures Articuli 
continentes gravamina aliqua Eccleſix Anglicanz, & ipſis 
Przlatis & Clero illata (ut 1n ciſdem aflerebarur ) porrecti fu- 
iſſeat, & cum inſtantia ſupplicarumg, ut inde apponerctur re 
medium opportunum : ac nuper inParliamento noftro apud 
Lincoln”, anno regni noſtri is. articulos ſubſcriptos, & qual- 
dam reſponſiones ad aliquos eorum prius fa&tas, coram Con- 
cilio notre recitari, ac quaſdam reſponſiones corrigi,8 czte- 
ris articulis ſubſcriptis per nos,& dictum concilium noſtrum 
fecerimus reſponderi : quorum quidem articulorum & re- 
ſponſionum tenores ſubſequuntur in hunc modum, 


T Cum dudum temporibus progenitorum noſtrorum,&c, 


in diverſis Parliamenris.) That is, in the ſaid Parliament holden an- 
no 5g H,3, Articuli Cleri, and of the ſaid Ads inthe reign of E, r. called Prohi- 
bitio formara ſuper Artic” Clert, and Articuli concra prohibictionem regiam, which 
have been cifed befoze. 


q- In Parliamentis noftris.} yiz, ; 6.5.48 E.2. 
T Ac nuperin Parliamento noftro apud Lincoln” anno re- 
gAl noftri nono.] There were fwoPapliaments holden in this ninfh year, 


VIZ; 


TER 


Cap.1,2. Articult Cleri. 619 


viz, the one at Lincoln, 1.5 Hill. menfioned in this Pzeamble ; and. the other, 

x5 Paſch, anno nono af Weſtminſter : and. as one ſaith, Merito in Parliamento vide Artic. Cler: 

conqueſti ſunt, quia-Lex Angliz fine Parliamento mutari non'poteſt, ' * : = anno 3 Jacobi 
And note well what is ſaid there, yiz. what the Law.doth warranf. in caſes **8is ad Artic. x. 

of pzohibition, to kep every juriſdicion in his true limits,cannot be altered but **3: 

by Parliament. SPINE TIER. 


. © Per Przlatos & Clerum, &c:] Jn theſe Parliaments : com» y;a. us; fwpra al 
plainf was made by the Clergy onely ; but the Kings Courts, that may award Artic. ;. 
pzohibitions, being infozmed by the parties themſelves, oz by any ftranger, Vid. ad artic. zo, 
that any Court Tempozal ozEcclefiaſfical doe hold plea of that whereof they **: 
have not juriſdiction, may lawfully p2ohibit the ſame, as well after judgement 
and erecufion, as befoze ; and ſo reſolved by all the Judges .of England, and 
warons of the Trchequer, agreeable to make authozities in Law, 


# 


CAF. « 
| {parry Laici impetrant prohibitiones in genere ſuper 
decimis, obventionibus, oblationibus, mortuariis, redem- 
ptionibus penitentiarum, violenta manuam injectione iti 
Clericum vel converſum, & in cauſa diffamationis : in quibus. 
caſibus agitur ad pcenam Canonicam imponendum : Rex ad 
iſtum articulum reſpondit, quod in_decimis, oblationibus; 
obventionibus, mortuariis, quando ſub iſtis nominibus-pro« 
ponuntur, prohibitioni regiz non cſt locus; 'etiamf1, propter 
detentionem iſtorum diuturnam, ad zftimationem corun- 
dem pecuniariam veniatur. Sed fi clericus, vel religioſus de- 
cimas ſuas in horreo ſuo congregaras, vel alibi exiftentes'ven- 
diderit alicui pro pecunia : f1 peratur pecunia cora Judice Ec- 
cleſiaſtico, loci habet regio prohabitio, quia per venditionem 
res ſpirituales fiunt temporales,& tranſeunt decimez in catalla: 
-  Dftheſe ſufficient hath been ſaid in the erpoſition upon the Statute of Cir- 
cumſpeRe agatis ; Whereunto we referre the Keader ; only this we adde (which 
we have reſerved to this place) the reſolntion of all the Judges of England fo 


the 5,8, 1 516,18. Articles in Artic, Cleri 3 Jacobi Regis, in many caſes CONCeky 
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CMF::. MB... i294 ai oe 
| br fi fic contentio de jure decimarum, originem habens 
de-jure patronatus, & carundem decimarum quantitas 
aſcendat ad quartam partem bonorii Eccleſiz, Jocum habeat 
regia prohibitio,ſfi hc cauſa coram Judice Ecclefiaſtico ventt- 
ler Item,fi Przlacus imponat peenam pecuniariam alicui pro 
peccato, & repetat illam, regia prohibirio locum habet. Ve- 


Kkkk 2 runtamen; 


Articuli Clert. Cap.3,4. 


runtamen, fi Przlati imponant peenitentias corporales, & 
ſic puniti velint hujuſmodi pcenitentias per pecuniam redi- 
mere {ponte, non haber locum regia prohibitio, f1 coram 
Przlatis pecunia ab eis exigatur. 


This is intended of the Kings Writ of Indicavit,- whereof, and ef the trtal 
of the right of tithes at the Common Law, we have ſpoken ſufficiently ſoz the 
underſtanding of this bzanch of this: Ac, in the expoſition of the Statute of 
W. 2. cap. 5, verſus finem, and the ®tatufte of Circumſpecte agatis, &c, 

Vid. Reogiftr. 48,.&c. 


q Item, fi Przlatus imponat penam pecuniariam alicui 


pro peccato, GC. ] Foz the underſtanding hereof, we referre the Reader 
to the expoſition upon the Statute of CircumſpeRte agatis, where ſuffictent hath 
been ſaid of this matter. 


F 


BD — 


I 8 CAP. 111 


[| hn t ft aliquis violentas manus injecerit in Clericum, 
 & pro violentia facta debet emendari coram Rege : Pro ex- 
communicatione vero, coram Przxlato, ubi imponatur pa- 
nitentia corporalis ; quod {1 reus velit _ per pecuniam 


redimerc, dand* Przlato vel lzſo, poteſt repeti coram Pre- 
lato: nec in talibus regia prohibitio locum haber. 


_ Foz this maffer, we referre the Reader to the Statute of CircumſpeRte agatis: 
fo that we adds the reſolution of all the Judges of England fouching this mat- 
fer, ad Artic' 6, & 11, in Articulis Clent 3 Jacob, Which you may reade befoze, 
fince we began with this Statute. =— ” | 

And here it is ts be noted, that where the Article of the Clergy, Cap.1.dc vi- 
olenta manuum injeRione in Clericum yel Converſum, anſwer is made fo the 
Clerk, but no anſwer's made at all to the Convert. | 


FX 
— #——— 


CAP. IP. 
| nk diffamationibus etiam corrigant Przlati ſupradidto 
modo, regia prohibitione non obſtante, primo injun- 
endo pcanam corporalem : quam fi reus velit redimere li. 
ere, perciplat Przlatus pecuniam, licet regia prohibitio por- 
rigatur. = 


Pereof alſo ſufficient hath be&@n ſaid in the expoſition upon the Statute of 
CurcumſpeRe agatis, & EZ OT F< : t} 


Cap.5. Articuli Cleri, 62,1 
CAP. TV. 


Tem, fi aliquis in fundo ſuo molendinum erexit de novo, 5 tereafer the 
& poſtea a retore loci exigatar decima de codem, exhi- Fioirionet the 


Statute of 2 E.6. 


: TER - : - Cap.17. verb. by 
berur regia prohibitio ſub hac forma, Quia de tali molen a ——_— 


dino hactenus decimz non fuerunt ſolutz, prohibemus, &c. Realm. 

& lententiam excommunicationis, {i quam hac occaſione Mfratarpl. 
promulgaveritis, revocetis omnino. Reſponho: In tali caſu #138. 
nunquam exivit regia prehibitio de principis voluntate, qui 

& decernit talem perpetuo non exire. ' 


The fozm of this pzohibition is juſfly condemned, foz that the ſubſtance of See 2 E.6. ca.r3. 
it was a non decimando,becauſe the Mill was newly erected ; but pet hereby,and —_ _ ſhall 
by our Boks it appeareth, that ſome tithe oz other is due fo2 a Pill, be it new }.. fc erty 
02 old, c- | | | edial rirhes i 

But this 1s_(as ſome doe hold) a perſonal *tithe, coming from the gain of cher prope kind, 

r 


the Piller, by his induſtry and labour ; as of a Fiſherman of the tithe of his 25 they rile, and 
gain by fiſhing, called Decimz de piſcationibus, 02 the like. AE Clo they) 


The wozds are general, Molcndinum erexit, and doe extend foall kind of .,,,..þ.c appiicd 
Pills, as pzivate Mills, and to publick, as fo Fulling Mills, Paper Mills, ec. tothe taking of 
whereof there is no tithe fo be paid, but perſonal, ifany be; which is a god the Toll-iſh 
p2wf (ſay they) that ſo it ought to be of cozn Mills ; and if the Parſon ſhould I 7-994" 
have the tenth Toll-dith, then ſhould he have not onely tithe cozn, but alſo tithe , men pl © 
| Ff the ſame cozn ground at the Mill, and ſa a-double tithe, which he ſhall not Ddecimex de mo- 
have of a Falling Pill, Paper Mill, xc. No fithe ſhall be demanded of the ra- lendino Ewell. 
wyn, oz affer-paſfure, ozof ſtubble, becauſe the Parſon ſhall not have a double Mich.8 & 9 H.z. 
tithe of one and the ſame thing in one year. Jf the Parſon hath tithe of fruit CO TEIES: 
| that groweth on fruit-fres,and in the ſame year the owner fell down the fruit- jc Decimis, £1. 
tres, and make billets o2 fagots of them, he fhall have no tithe of them, as :4:,14:. Mich.g 
it was holden Hill, 8 Jacob, Rot, 1109. in Communt banco, inter Baxter & & 10 H.z, coram 
Hopes, Rege;, rot, 15. Jo, 


b Every perſon ererciſing Berchandizes, bargaining and ſelling, clothing, b Pye not 


handicraft, oz other art oz faculfy, being ſuch kind of perſons, and in ſuch pla- 
ces, as herefofoze, within 4 years, befoze the Statute of 2 E.6. have accuſto- 
mably uſed to pay ſuch perſonal tithes, o2 of rtght ought fo pay, other then ſuch 
as be common day-labourers, ſhall yearly, befoze the Feaſt of Eaſter, pay foz his 
perſonal fithes the fenth part of his clear gains, his chargos and erpences; ac- 
co2ding fo his effate, condition, o2 degree, to bs therein abated, allowed, oz de- 
ducted, xc. And the Dzdinary hath power to call the parfies befoze him, and fo 
oramine them by all lawful and reaſonable means, other then upon oath, con- 
cerning the frue payment of perſonal tithes. a 
Nota, in this deſcription of perſonal tithes, the wozds be, clothing, handi- 
craft, o2 other art and faculty; within which general wozds, the Billers of 
Fulling Pills, Rape Pills, Cozn Bills, and other Mills be included , foz a : 
Diller tis of an art and faculty. * Mich. 25 & 26 
. F | | EL. rot,2617, in 
« Exigatur decima.] ome ves hold, that the Parſon ſhall have $7 pong 
the tenth toll-diſh, as a pzedial tithe, | Eliz, rot. 254. 
* Ye that deſireth to reade moze concerning this matter, tef him ſearch foz Nicholas Mul- 
two Reco2ds of P2ohibitions in the Court of Common Pleas. in the reign of 5 <*{> ibia. 


the late Queen Elizabeth. f I hs 


Note, 


622 


Arr Cleri 3 Jac. 
ad/artic* 21, 


Articuli Cleri. Cap.6,7. 


Note,that in many caſes the Common Law and the Canon Law differ con- 
cerning the payment of tithes ; the Common Law adjudging many things not 
tithable, which by the Canon Law ought fo pay tithes : and this caſe of tithes 
of Pills was never (that J know) judictally determined, 

Sc the erpoſitton of the Statute of CircumſpeRte agatis, verbo Conſuct®, 


«| DeP rincipis (1. Regs) voluntate.] I, curiz Regis, in qua Rex 
five Princeps repreſentatur. 


eee em 


CAP. VI 


Tem, fi aliquacauſa,vel negotium, cujus cognitio ſpeRtar 

ad forum Eccleſiaſticum, & coram Ecclefiaſtico Judice 
fuerit ſencentialiter terminatum, & tranfierit in rem judica- 
tam, nec per appellationem fuerit ſuſpenſum, & poſtmodum 
coram Judice ſeculari, ſuper eadem re inter ea{dem perſonas 
quzſtio moveatur, & probetur per teſtes vel inftrumenta, ta- 
lis exceptio in foro ſeculari non admitratur. Reſponſio: 
Quando cadem cauſa diverſis rationibus coram Judicibus 
Eccleſiafticis & Secularibus ventilatur, ut ſupra patert de in- 
jetione violentarum manuum in Clericum, dicunt quod 
(non obſtante Eccleſiaſtico judicio) curia Regis ipſum tra- 
Eat negotium, ut fibi expedire videtur. 


C Fuerit ſententialiter terminatum, & tranfierit in. rem 


judicatam, &cC.] The like Article was pzeferred 3 Jac, and anſwered and 
reſolved by all the Judges of England, whtch you may reade there, and ned not 
here fo be rehearſed. 


T Diverſis rationibus.] xz the ſpiritual Judges p2occedings are 
fo2 the cozrecion of the ſpiritual inner man, and, pro ſalute anime, to injoyn 
him penance; and the Judges of the Common Law pzoced to give damages 
and recompence fo2 the wzong and injury done ; As if one lay violent hands of 
a Clerk, the ſpiritual Judge, pro ſalurz anime, ſhall injoyn him penance, and 
the Clerk may have his Acton of battery, and recover damages foz the injury 
done fo him; and ſo in the caſe of uſary, and the like : ®o as this a ſaith 
well, that cadem cauſa diverſis rationibus coram Judicibus Ecclefiafticts 8 Seculart- 
bus yenulatur ; and therefoze this Article of the Clergy was deſervedly rejeced. 


CAP. VT IT. 


| $9 10m regiaOrdinariis dirigitur,qui aliquos ſuos ſub- 
ditos excommunicationis vinculo innodarunt, quod eos 
ablolyant infra certum diem; alioquin quod compareant re- 
{ponſur* quare cos excommunicayerunt. Reſponſio : Rex 

| decernit, 


Cap.8. Articult Clert. - a 

decernit, quod talis litera nunquam in poſterum exireper- 

. mitratur, niſt in caſuquopoſlit inveniri, lxdi-per excormmu- 
nicationem regiam libertatem. ono f1 359% 19 


Yere was a miſfaking in the Article of the Clergy ; foz neber was any 
Writ of the King here called licera Regis, granted in caſe of excommaricativn, 
but in certain caſos, as, When a man 1s juſtly excommanicateb, and taken by 
fo:ce of the Kings Writ de excommunicato cap. if the Biſhop, upon the Kings 
Writ de rautione admittenda,&c. do not veliver-him,then thall a Writ ouf df the 
Chancery goe ks the Sheriff, upon the refuſal of the Biſhop to deliver hint; 02 
if the excommunication be unjuſt, that is, if the party be excommuntcatedfoz a 
matter which belongs not to Cccleſtaſfical conitſance, and taken by fozce ofthe 
Kings Writ, then the party grieved (hall have a UUrit out of the Chancery to Regilt.65,66,67, 
the Sheriff, to deliver him - out of pziſon. .And this appeareth by.our anctenf 79: Brat. lib.s. 
Boks waitten befoze this Act, and by ancient Recozds and Bok-caſes in all fol.408,409,4273 
ſtcceffion of ages ever lince ; and in both the caſes aboveſaid, Regia liberras ſaſh ba. = 9 4 
fuir, and thereupon the ſubject had relief by the Kings Writ; andtherefoze the 8.3.9. 14H: 
anſwer to this Article was very pertinent, Nik in caſu quo-potfic inveniri,. lzdi 245 15- 3 H.4.4. 
er excommunicationem regiam libertatem, And the contempt of the Bilhop in Dodtor & Stud. 
thoſe caſes is the greater, foz that breye Regis de excommunicato cap, de gratia Re- egy A 
ois procedir, And ſo it is if a man be excommunicated, and offer to obey atid per- r.N.3.67 325 
fozm the ſentence, and the Biſhop refuſeth fo accept if, and to aſſoil him, he Dorſcclauſ.z1. 
ſhall have a Urit to the Biſhop, requiring him, upon-perfozmance of the ſen- > =.10. | 
tence, to aſſoil him, +c. and the reaſon thereof ts, fo2 that by the excommuni- = r oy : 
cation, the party is diſabled to ſue any Action, o2 to have any remedy fox ay cam Regs, rora. 
w2ong done unto him, ſo long as he ſhall remain ercommunicate. Andalſo the William de Ya» 
party grieved may have his Action upon his caſe agatnift the Biſhop, in tike [-nces caſe. | 
manner as he may when the Biſhop doth excommunicate him fo2 a matter 
which belongeth not to Eccleſtaſfical conuſance. Alſo the Bilhop in thole caſes 
may be indifed af the ſuit of the King,as by many notable Recozds may appear: 
Mich. 7 E.1. coram Rege, Rot. 3 3, Robertus Sprot, Hill. 7 E:r, coram Rege, Rot. 8. 
Magiſter R, de Petchford, Paſch. 32 E.1. coram Rege, Rot. 33. Walterus de Wilton, 
Hill. 35 Ed.1, coram Rege, Rot, 5 2. Gloc' Prior de loceſters caſe, Mich. 19 E.2,co- 
ram Rege Rot, 53. Linc? Philip Whites caſe, Trin,2o E. 3, coram Rege,Rot. 46,229» 
Frefiles caſe, | 
And if is to be obſerved, that at the Common Law a certificate of the Bis .z x... 
ſhop, whereupon a fignificavic, that 1s, a Writ de excommunicato capiendo Was 14 H.4.14. 3 H.c 
to be granted, onght to expzelſe the cauſe, and the ſuit againft him (peeiatly in 4- 22 E.4.20.b, 
the Certificate. | 4 H.7.22, Fitz. 
D& moze the Statute of 5 El. cap, 23, concerning the awarding and refur- ; _ E 
ning the Writ de excommunicato capiendo, > bY NOIR 
See the firlt part of the Inſtitutes, ſe&,201. concerning this matter. 


Y . * 
_ . 


CAP. PIIL 


T Tem, Barones de Scaccario Domini Regis, vendicantes 
ſibi ex privilegio, quod non debent extra illum locum 
conquerenti cuicunque reſpondere, extendunt illud privile- 

gium ad Clericos commorantes ibidem, vocatosad ordines, 
ſeu ad reſfidemtiam; & Dioceſanis inhibeant, nealiquothodo 
| aliquaye 


bh —_— 


Articul: Clert. Cap.8. 
aliquave ex cauſa, dum fint in Scaccario, & in ſervitio Do- 
- mini Regis, trahant ad judicium quoviſmodo. Reſponſio : 
Placet DominoRegi,ut Clerici ſuis obſequiis intendentes, fi 

delinquant per Ordinarios (ut ceteri) corrigantur : ſed rem- 

Pore-quo occupantur circa Scaccarium ,Adreſidentiana in ſuis 
Riendam Ecclefiis non teneantur. -Hic additur de nov, per 
Concilium Domini Regis : Rex & Anteceſſores ſui, a rem. 
pore'cujus contraril memoria non-exiſtit, uſ1 ſunt, quod Cle- 
rici ſis immorantes obſequiis, dum obſcquiis illis intende- 
rint;ad reſidentiam in ſuis Beneficiis faciendam minime com- 
pellantur; nec deber dici tendere in prxjudicium Eccleſiaſticz 
- Thbertaris,quod pro Rege & Republica neceſſarium invenitur, 
... ©. Deprivilegio, &c.] The Court of the Exchequer may grant a 
- p2ohibition to the Dzdinary,fo2 any that ought to have the patviledge of the Ex- 
chequer,where the Court may give the party remedy,o2 where a ſuit dependeth 
in the-Court of Erchequer fo2 the ſame cauſe,o2 where the Kings ſervice, which 
is the cauſe of the p2iviledge, is hind2ed by the ſuit befoze the D2dinary : ag fo; 
non-refidence, #c- during that time that he gave his neceſſary attendance in 
the Exchequer foz the Kings ſervice. 


.. © Si delinquant. ]. This extendeth onely ad delifta, i. crimina, 
-whereof the Eccleſiaſtical Court hath conuſance, as herelie, adultery, and the 
like, which-the D2dinary may. cozrec ; and not unto civil actions. | 


Ad reſidentiam.] There is an ancient Wrif, called, De non re- 
fidentia Clerici Regis, the wo2ds of which Writ be, Cum Clerici noftrj ad faciend 
' In Benefigiis ſuis refidentiam perſonalem, dumin noſtris immorantur obſequiis com- 
pelli, aut allas ſuper hoc moleſtari, ſeu inquietari non debeant : Noſque ac Progeni- 
tores noſtr1 quondam Reges Angliz, hujutmodi libertate & privilegio pro Clericis nos 
ſtris & tempore quo non; extat memona ſemper haRenus uſi ſumus : Vobis manda- 
; mus, . quod dileCtury Clericum noſtrum A. Parſonam Ecclefiz de B, veſtrz Dicecef, 

ui-in Cancellaria noſtra, noſtris jugiter intendit obſequiis, ad perſonalem reſfiden- 
tlam in Beneficio ſuo przdit* faciendam, dum in eiſdem obſequiis noſtris immoretur, 
nullatenus compellatis, Er ſequeſtrym fi quod in fruftibus, aut aliis bonis Ecclefiz ſux 
przdictz ea occaſione per yos, aut veſtros fucric appoſitum, fine dilatione relaxari fa- 
clatis, - - Teſte, &c. 


T Per Concilium Domini Regjis.] Here Concitiun Domini 


| Regis ts faken fo2 commune concilium regni, as it is termed in oziginal Writs, 
and in other legal Recozds, and ſo it is taken in other As of Parliament, and 
in the P2zeamble of this Act-alfo, 'where it is ſatd, Ac nuper in Parliamento no- 
ſro apud Lincoln', &c, coram Concilio noſtro, 8&c. 
This bzanch is general (and not limited, as the fozmer is, to the p2ivi- 
ledge of the Erchequer) but extenveth fo any other ſcrvice of the King foz the 
Toinmon-wealfh :; as if he be imployed as an Embaſſadour into any fozein 
Nation, 02 the like ſervicsof the King, which is pro Republica, foz the Com- 
07-42" 4 gg as hereafter if is ſaid, which ever muſt be pzeferred befoze the 
pavare. | "ap LEI 


© Nec deberdici tendere in przjudicin Eccleſiaſtice liber- 
Va! catls, 


Cap.s. Articuli Cleri. 625 


ratis, quod pro Rege & Republica neceſſarium inveanitur,} 
The Clergy in this Parliament inveighing vehemently againff this anſwer, 
and that it tended to the bzeach of the Eccleſiaſtical liberty, which was grantey 
to them by Magna Charta, and often confirmed by other Ads of Parliament, 
Quod Eccleſia Anglicana libera fir, &&c. To which it was anſwered, that the 
wozds _ erplained thoſe wozbds, Er habeat omnia jura ſua & liberrates 
ſuas illzſas ; ſo a$ the Clergy cannot claim any right, but jusſuum , noz any{t- 
berty, but libertates ſuas: and the point here in queTTion, yiz. to pzoced againft 
a Clerk foz non-refidence , whiles he was in the Kings ſervice foz the Com- 
mon-wealth , was neither jus ſuum , noz libercas ſua » but libercas Regis : and Regis. 52. 6; 
therefoze the Parliament thought if fit to declare, that the King and his An- 
ceffozs had uſedthis liberty oz pzerogative fime out of mind, And where tf 
was ſaid, that this fendedin 1p vey Ecclefiafticz libertatis, the Parliament 
thereunto anſwered (Which is wozthy to be waitten in letters of gold) Nec de. 
ber dici in przjudicium Ecclefiaſticz libertatis, quod pro Rege & Republica neceſſari- 
um inyenitur, | : 

Regularly, perſonal reſidence is required of Eccleſiaſtical perſons upon their 
Cures, and fo that end, by the common Law, if he that hath a Benifice with 
Cure, be choſen toan office, as fo an office of WBailiffe, oz Bedle, oz the like 
ſecular office, he may have the Kings wait, Qoud non eligatuc tn officium, &c, 
Quia non eſt conſonum, Juod is, qui pro ſalubri ſtatu animarumeleemoſynis, & aliis 

its operibus, infra, &c, manutenendis 8 ſuſtentandis continue deſervit, extra, &c. 
In ſecularibus negotiis compellatur, Vobis przcipimus, quod diſtritioni & compulſi- 
oni, fi quas, &c. eidem &c, ad officium Balivi, Bedelli, &c. in manerio, &c. afſu- 
mend* feceriris, omnino ſuperſedeatis, & eas fine dilatione relaxctis, & denarios, fi 
quos per amerciamenta, vel allo modo ex cauſa pred? ab eo teyayetitis, eidem &c, 
reſtitui faciatis immediate, ſub periculo quod incumbir, Teſte, &c, 

And this wzit of ancient time was granted af the pefifion of the Clergy, and 
grounded upon holy Wwzif , Nemo militans Deo implicat ſe negotiis ſecularibus , Tim, .. yer. 4. 
ureo placeat cui ſe probavit, Andthe opinion of Sir John Priſot, chief Jaffice 


of the common Pleas, is notable ; To thoſe laws which holy Church hath oat 34 8.6. 40. a. > 


of the-Scripture, we ought fo yield credit ; foz that (ſaith he) is the Common 
Law, upon Which all laws are founded : and the intendment of the Common 
Law is, that a Parſon, xc- is reſident upon his Cure; fo2 inan action of debt 
bzought againſt J. S. Reorem de D, the Defendant pleaded, that he was demur- :@ H.s. fol.8. 2. 
rant, and converſant at B. in another Connty : and therule of the Boke is, 
that ſeeing that the Defendant denied not that he was Recoz of the Church of 
D. he ſhall be v&med by law fo be demurrant and coverſant there foz the cure of 
fouls; and therefoze the plea was overruled. | 
We could not overpaſſe an ancient andan ercellent Reco2d eoncerning non- 
reſtdence, in the 48. year of King Henry the third, foz it ts wozthy of rehearſal 
foz many purpoſes : At that time one Peter Egneblanke a ſtranger, bozne in 
Savoy, was Biſhop of Yerefozd : this Biſhop then was, and long befoze had 
ben, a non-reſident, an unfaithfull Steward, and altogether careleſſe of his 
Paſtozal charge ; The King fraveliling (fo2 the defence and ſafety of the Par- 
ches ) came to the City of Yerefozd, where, findingthe Wiſhop abſent , the 
people neither infozmed no2 refozmed per verbum ſalutis, & virgam c jonis, 
divine ſervice neglected, and all things ont of ozder, as by the wit following 
appeareth, which we hold wozthy to be rehearſed de yerbo tn yerburn, as it is of 


reco2d, 


Rex Epiſcops Hereford ſalutem, Paſtores gregibus preponuntur,ut dies 
nZiſque vigilias exercendo, oves famelicas in Eirtiliuare paſcua introds-. 
 eamt: Errantes vero per verbum ſaluts, & virgam coretions in nniue 
wvilis conſervare ftudeant indiſſolabilem __ Sed ſunt — qus 
OY and 
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* Rot. Patl. 

35 E. 1-leftatute 
de Carlile, 

18 E.3. nu. 32. 
Rot- Parl, 3 R. 2. 
nu, z8. zR.2, 
ſtar. 2. CaP. 3» 
FR. 2, nu, 35- 


17R.z.nu.gz. 
r H. 4. na. 50. 
: 2 H. 4. nu. 26. 
. 6H. 4. nu, 48. 
7 H. 4. nu, It4., 
T1 H. 4. nu. 70. 
3 H. 6. nu, 38. 
4 H.6. nu.zr.&c. 


Mich.2z1 H. 8, 
- Coram Rege, 


 Articuli Cleri. Cap.s, 


banc doftrinam damnabiliter contempnentes, & ſua ab alits pecora diftin- 


guere neſciemes, lac & lanam tollunt, qualiter dominicts grex alatur nou 


earantes, temporalia rapinnt, & quw in Parochia fame pereat, ant perj- 
clitetur in moribus,non attendunt ; qui non paſtores, ſed mercenarii petins 
dici promerentur : Hoc fiquidem, dum hiis diebus ad diſþ onendum de regni 
moſtri prefidiis in partes Marchie nos transferremus,in Eccleſia veſtra He- 
reff. (dolenter i ) nos inveniſſe quam adeo inveninmus paſtors ſo- 
latio deftitutam,ut ne dum Epiſcopum, {a nec Of ficialem haberet, Vicari- 
um.,aut Decanum,qut quicquam fra exercere poſit in eadem.$ed 
Eccleſia ipſa,que olim delicits affluere conſuevit, & canonics qui ibidem 
nofturais & diurnis of ficits vacare, &F opera charitatss exercere deberent, 
tain deſerentibus & longe degentibus in remotis, ſtola jocunditatis exats 
cecidit in terra ,uiduitatis ſue detrimenta deplorans, nec eft qui conſoletur 
eam ex omnibus caris eſs : Sant, dum hec vidimus & conſiderams dili- 
genter, pictatis aculeus wiſcera noſtra commovit, & compaſſionis gladins 
intima cordis noſtri acrius vulneravit , nt tantam Eccleſia matris noſtre 
injuriam ulterius diſiimulare non poſlimus, nec pertranſire incorrettam, 
Dnapropter vobis mandamwu: firmiter injungentes, quatenus ad Eccleſianm 


 veſtram prediitam,vccaſionibus quibuſcunque poſtpoſitis,cum ea qua pote-. 


ritis celeritate vos transferre curetis, commiſium vobis in eadem cura pa- 


ftorali of ficium perſonaliter execntur &c, Alioqui ſcire vos volumus pro 


conſtanti, quod ſiiſtus facere non curaveritis bona teporalia, & omnia que 
ad baroniam ipſius E CC que donatione conſtat eidem fuiſſe 
collata, & que hattenus colligt , & ſalve cuſtodiri precipimus in commos- 
dum & utilitat? ipſius Eccleſia convertends, ceſſante jam cauſa in many 
noſtra totaliter ___ nec ulterius ſuſtinebimus quod temporalia metat, 
qui ſpiritualia ad que ex of ficii ſui debito tenetur, irreverenter ſubtrahere 
non formidat, aut quod emolumenta percipita, qui incumbentia ejuſdem 0- 
nera ſubire recuſat.Teſt R,apud Hereff, 1.die Funii anno regni ;.5 xlviii, 


by this wzit the King telleth the Biſhop what his paſfo2al office and dufy 
was, rehearſeth the damnable and damned events of non-relidency, comman- 
beth him to be perſonally reſident, and repzeſenteth to him the danger, ifhe doth 
it not. And this wzit, commanding relidence, ought to have been put into the 
Rigiffer of waits, rather then the wzit de non refidencia Clerici Regis: Hoc non 
omittendum, illud faciendum. ns 
The Engliſhman hath ever been deſirous fo ve taught and direced in the way 
of his ſalvation ; and therefoze hath often complained in * Parliament againſt 
non-reſidents, unlearned Paſtozs, and pluralities, which you may reade in the 
fountains themſelves. 
. After that Thomas Woolſey in the ſeventh year of Henry the eight-was made 
Cardinal, and grew into the height of his authozity and favour with the King, 
yo hated both Parliaments , andthe common Laws (the pzincipal means to 
&p greatnelle in o2der, and due ſubjection) as it is contained in his indictment, 
which he confeſſed of recozd, that he intended ( that J may uſe the very wozds 
of the Recozd) Antiquifſimas Angliz leges penitus ſubyertere, & enervare, uni- 
verſumque hoc regnum Angliz, & ejuſdem regnt populum legibus imperialibus, 
vulgo ditis legibns civilibus , & carundem legum Canonibus inperpoſn ſubju- 
oare & ſubducere, &c. . And foz erecutton of his intended plot , he was the 
mean that but one Parliament was holden in fourfcen years, viz. from the 
ſeventhyear, fil the oneand twentteth year of Henry the eight, and that one 


was pzicipally holden foz the attainder by Parliament of Edward the gab 


Dukes 


Articali Cleri. - 


Duke of Buckingham, Whom he hated, and the confiſcation of all that he had, 
Now the Cardinall, being a great p2otecoz of non-reſidents,was no ſoner at- 
tainfed by that law ( which he ſought to alfer) bat af the Parliament holden 


Cap.9. 


in 21 H.8. a law was made againf non-refidence, which wag 
that fime, but now had ned of (ome alterations andadditions, 


CAP. © & 


Tem, miniftri Domini Regis, ut Vicecomites, & alii, in- 
grediuntur feoda Eccleſiz ad faciendum diftritiones, & 
aliquando capiunt animalia Re&torum in via regia, quando 
non habent niſi terram pertinentem ad Eccleſiam. Reſpon- 
fio : Placer Domino Regi quod de cztero diſtriftiones ki- 
ant hujuſmodi, nec in via regia, nec in feodis quibus olim 
Eccleſiz ſunt dotatz; vult tamen diſtriftiones fieri in poſleſ* 
fionibus de novo a perſonis Eccleſiafticis acquilitis. 


_ © Ingrediuntur feoda Eccleliz.] ww the erpoſition upon the 
Sfatufe of Marlebridge.: Lhis is fo be added, that the Statute of Marlebridee 
was confkrued to extend onely fo lay men, and this Statute to men of the 
Church : and this appeareth by the Regiſter, foz ifa lay man bzing an action 
upon the Statute foz diſtraining in the Kings high-way, he reciteth the tg- 
Parſon bzing an action foz diſtraining in the high- 
upon this Statute. 47 


q Rectorum. ] Here Parſons benamed but fo2 example; fo2 this law 
extended fo Abbots, Pztozs, and the like ; foz afterwards the wozds be Perſonz 
Ecclefiaſtice:but this law bindeth not the King,when he is party,foz any debt,o2 
duty due unto him, becauſe the diftreſſe oz other pzoceſſe fo2 the King is not er- 
pzeſly named tn the Ac, but diſtrifiones generally:and this appeareth by a buk- 
caſe; A Pz2toz bzought a Will of freſpaſſe againſt J. foz entring into his San- 
cuary, that is,within the circutte of the ſcite of his Pztozie, and tok away his 
beafts : J, ſaidthat he was Dheriff,and that the Pzioz loff ines in the Courf 
of Common Pleas,and a wait iſſued fo him fo levie the iſſnes, and that he en- 
fred info the Sanctuary, xc. becauſe he conld not find a diſfreſſe without;wheres 
npon the Plaintiff demurred, and judgement was given againft the Plaintife, 
which p2oveth that the Sheriff inthat caſe conld not have returned upon the 
pzoceſle to him directed, Clericus beneficiatus nutlum habens laicum feodum, . 


q Nec in feodisquibus olim Ecclefiz ſunt dotatz.} were 
dotatz ts taken in a large ſenſe ; foz here the fees that they have ratione fundati- 
onis, 02 ratione dotationis Are included ; and here is alſo tobe noted, that the 
poſſeſſtons of the Church are the indowment of the Church,and they accounted 
as tenants in dower, as in another place hath ben obſerved. 


T Olim.) his wozd is well expounded afterwards in this Ac, tobe 
thoſe that are not de noyo acquiſita, | | 
Concerning taskes, tenths,and fiffenes granted by Parliament ts 
King,the poſſeſſions of Eccteſtaſtical AT" | ts they acquired fince 2 
2 


tute of Marlebridee : and if a 
wap, he groundeth if 
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excellent foz 2x H.s. cap.xz; 


Vid. 33 H.8. 


cap. 28, 


Marlbridge, 


cap. 15. 


Regiſt.1$7, 1 
F.N.B.17 3.6. $88. 


27 aſl.p.66- 


the 17 E.3- 44.b. 


27 E + Z» 28.b- 


11 He. 38. 
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Numer, cap. 1s, 
ver. 26. -- 


Rot. patl.1$ E.z- 
nu, 44. never 
printed. 


26 H.$.cap.z. 
1 Eliz, Cap. 1. 


Articuli Cleri. Cap.10, 


either by ptrchaſe oz by ac in law, as by others, xc. were chargeable thereunfo: 
but thoſe which they had at that time were nof charged therewith ; and the rea- 
ſon thereof was this, The Pope (after the example of the high P2ieft amongft 
the Jewes, who ſaid of the Levites decimam partem decime) clatmed by pzrtert 
thereof a yearly tenth part of the value of all Eccleſiaſtical litings ; Thes poz- 
tion oz tribute was by ozdinance yeelded to the Pope in 20 E. x. and a valuati- 
on then made of the Cccleſiaffical livings within this Realm, to the end the 
Pope might know, and be anſwered of that yearly revenue, ſo as the Ecctefi- 
aftical livings chargeable with that tenth (Which was called ſpirituall ) fo the 
Pope, were not chargeable with the Zempozall fenths o2 fifteenths granted ts 
the King in Parliament, left they ſhould be doubly charged, but their poſſeſſi- 
ons. acquired after that taration were liable to the Wempozall tenths oz fif/ 
te&nes, becauſe they were not charged to theother ; and ſoft was declared by 
Act of Parliament in 18 E.3. which never was pzinted; fo as the tenths cf 
Eccleſtalticall livings were not yeelded to the Pope de jure, after the example 
of the high P2ieft amongſt the Jewes, fo2 thenhe ſhould have had the tenths of 
all Eccleſtaſticall livings whenſoever they were acquired; but he confented 
himſelf with what he had got, and never clatmed moze : and that he might the 
better kep and enjoy that which he had gof, fhe Popes did often after grant 
the ſame fo2 cerfain termes fo divers of the Kings of England, as by our Hiſkos 
ries appear. And albeit theſe yearly tenths are perpetually annered fo the 
Crown of England by Act of Parliament, yet hereby the Student ſhall better 
underſtand the Bokes of Law that treat hereof. | 


CAP. X 


F Tecm,quandocunque aliqui confugientes ad Eccleſiam ab- 

jurant terram; ſecundum regni conſuetudinem, & proſe- 
quntur laici eos, vel inimici eorum, & a publica ſtrata abſtra- 
huntur, & ſuſpenduntur,vel ſtatim decapitantur,8& dum fint 
in Eccleſia cuftodiuntur per armatos infra ceemeterium, 
quandoque infra Ecclefiam ita are,quod non poſſunt exire 
locum ſacrum cauſa ſuperflui ponderis deponendi, nec per- 
mitritur cis neceflaria ad victus miniftrari. Reſponſio: Qui 
terram abjuraverint, dum fin in ſtrata publica, fint in pace 
Domini Regis, nec debentab aliquo moleſtari : & dum fint 
in Eccleſia, cuſtodes eorum non debent morari infra come- 
terium, niſi neceſsitas, vel evaſionis periculum hoc requirat : 
nec ar&entur confugere, dum fintin Eccleſia, quin poſsint 
habere vitz neceſlaria : & exire libere pro obſceno pondere 
deponendo. Placet etiam Domino Regj, utlatrones vel ap- 
pellatores quandocunque voluerint, polsint Sacerdotibus ſua 
facinora confiteri: ſed caveant confeflores, ne erronice hujul- 
modi appellatores informent. 


| q Abjurant I egnum.] Concerning abjuration you may plentifully read 
7 in 


Cap.11. eArticult Cleri, 629 

fn our ancient Anuthozs, and other Boks of the Lawes, and fpecially in Stani> Bra. lib. 2.fol. 
ford, pl. coron. fo, 116. &c. Wherein we are the moze batef, becauſe it ts enacted 135-&c.Brir. fol. 
by the Statute of 21 Jac. Regis, that no Sanctuary, oz p2ivilege of Sancuary, SO0 -— nr 
after that Statute be admitted oz allowed in any caſe ; and if the offender be rs PI 
barred of the pziviledge of Sanctuary to be allowed to him, then can he not flee ac. | 

to any Church as to a Sanctuary, foz the tuition of his life; and conſequently, 32 Jccobi Regis, 
abjuration is faken away. | "_ 


Decapitantur . ] This was miſtaken in the petition ; foz nonian can 
be beheaded but fo2 treaſon ; and no man could abjure fo2 treaſon,becauſe ths 
Coz2oner had not power to take any confeſſion foz2 treaſon, albeit the Cozo- 
ner had a ſpeciatl commiſſion from the King fo doe tf. 

' 9 x Jacobi Regiscap, 25, 


q Quinpoſsint habere vitz neceſlaria.) This is thus fo be Bra&. lib.z. fol. 
tmderſtod, that he ſhall have necefſaria vitz ſo long as he behaves himſelf accozs 235: &c. Brir fol, 
ding to the Law, and the pziviledge of the place ; but if he had continued 40, 74: 25-Flerlib. x. 
 Dayes, and wouldnot abjure, then vicz neceſſaria ſhall be denied unto him, and 7:2 

they ſhould be puniſhed that miniſtred the ſame unto him. na "5 oa 


Placet etiam Domino Regi, ut latrones, vel es, 
quandocunque voluerint, polsint Saccerdotibus ſua facinora 
confiteri, ſed caveant confeſlores, ne erronice hujuſmodi ap- 
pellatores informent. 


© Latrones vel appellatores.] This bzanch extendeth only fo theves 
and appzovers indited of felony, but extended not fo high treaſons ; foz if high 
treaſon be diſcovered to the Confeſſoz,he ought to diſcover (f,foz the danger that 
thereupon dependeth to the King and the whole Realm ; therefoze this bzanch 
declareth the common law,that the p2iviledge of confeſſion ertendeth only to fe- 
lonies : And albeif,if a man indited of felony becometh an appzover,he is ſwozn «2 £.4. 0.b. 
to diſcover all felonies and treaſons, yet tis he not in degree of an appzober in t9 E-3. cor. 387. 
law, but only of the offence whereof he is indited ; and fo2 the reff, it is foz the 6 H1.6.coron. 2.32. 
benefit of the King, to move him fo mercy : Doas this bzanch beginneth with yk RW : 
theeves,ertendeth only fo app2overs of the th&every oz felony,and not to appeals 5. $i Abbacs, © 
of treaſon ; fo2by the common law,a man indited of high treaſon could not have &. lib.z. fol. 46. 
the benefit of Clergy (as it was holden in the Kings time, when this Act was Levelquede 
made) noz any Clergy-man pzivilege of confeſſion to conceal high treaſon : and —_ cle, &c, R 
ſo was it reſolved in * 7 Hen, 5. whereupon Frier John Randolph the Nuen 184. 1916. 45. 
Dawagers Confeſſoz, accuſed her of treaſon, foz compaſſing of the death of the * Rer. Pacl.anno, 
King : And ſo it was reſolved in the caſe of Henry Garnet, ſaperiour of the Je- 7 Hs. av. rz. 
ſuites in England, who would have ſhadowed his treaſon under the pziviledge Hill, 3 Jac. 
of confeſſion, although in ded he was not only conſenting, but abbetting the 
p2incipal conſpiratozs of the Powder-Treaſon,as by the recozd of his attainder 
appeareth ; and albeit this Ac ertendeth fo felonies only,as hath ben ſaid, yet 
the caveat given to the Confeſſozs is obſervable, ne erronice 1nformenc, 


—— —” — ——— 


CAP. FE 


Tem petitur, quod Dominus Rex,8 reg Magnates non 
onerent,domos religiolas, vel Eccleſtaſticas perſonas pro 
| corodiis 


a ee eng ed ne ee 5 ow 
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Regiſt. 58. b. 
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L LJO- 


THY F CAL hb ' oo, 11 » © 11 
mini Regis, trahant ad judicium quoviſmodo. Reſponſto : 
Placet DominoRegi,ut Clerici ſuis obſequits intendentes, fi 


CCC ns 


delinquant per Ordinarios (ut cxreri) corrigantur : ſed tem- 


re quo OCccupantur CIrca Scaccarium,ad refidentiama in ſuis 

aciendam Eccleſiis non teneantur. Hic additur de novs, per 
Concilium Domini Regis : Rex & Anteceſlores ſui, a rem- 
pore cujus contrarii memoria non exiſtir, uſ1 ſunt, quod Cle- 
rici ſuis immorantes obſequiis, dum obſcquiis illis intende- 
rint,ad refidentiam in ſuis Beneficiis faciendam minime com- 
pellantur; nec debet dici tenderc in prajudicium Eccleliaſtice 


 Tibertaris,quod pro Rege & Republica neceſlarium invenitur, 


_.T. De privilegio, &C«] The Court of the Exchequer may grant a 

29hibition to the D2dinary,fo2 any that ought to have the patviledge of the Cx, 
chequer, where the Court may give the party remedy,o2 where a ſtit dependeth 
in the Court of Exchequer fo2 the ſame cauſe,o2 where the Kings ſervice, which 
is the cauſe of the pziviledge, is hindzed by the ſuit befoze the D2vinary : as fo; 
non-refidence, #c, during that time that he gave his neceſſary attendance in 


the Exchequer fo2 the Kings ſervice. Z 


T $i delinquant. ] This ertendeth onely ad delicts, i. cririn;, 
- whereof the Eccleſiaſtical Court hath conuſance, as hereſie, adultery, and the 
like, which the D2dinary may cozrec ; and not unto civil actions. 


ys | Ad reſidentiam.) There is an ancient Wrif, called, De non re- 
fidentia Clerici Regis, the Wo2ds of which Writ be, Cum Clerici noftrj 1d faciend* 
in Beneficiis ſuis rehdentiam perſonalem, dumin noſtris immorantur obſequiis com- 
pelli, aut alias ſuper hoc moleſtari, ſeu inquictari non debeant : Noſque ac Progeni- 
rores noſtri quondam Reges Angliz, hujutmodi libertate & privilegio pro Clericis no» 
ſtris 2 tempore quo non extat memonia ſemper haQenus ufi ſumus : Vobis manda- 


- mus, . quod dileur Clericum noftrum A. Parſonam Eccleſiz de B, yeſtrz Diceceſ. 


qui in Cancellaria noſtra, noſtris jugiter intendit obſequiis, ad perſonalem reſiden- 
tlam in Beneficio ſuo predict? factendam, dum in eiſdem obſequiis noſtris immoretur, 
nullatenus compellatis, Et ſequeſtrym fi quod in fruftibus, aur aliis bonis Ecclefiz ſux 
przdictz ea occaſione per yos, aut veſtros fucric appoſitum, fine dilatione relaxari fa- 
clatis,, Teſte, &c, 


T Per Concilium Domini Regjis.] were Concitiun Domini 
Regis Is taken fo2 commune concilium regni, as it is termed in oziginal Writs, 
and in other legal Kecozds, and ſo it is taken in other As of Parliament, and 
in the P2eamble of this Act alſo, 'where it is ſatd, Ac nuper in Parliament no- 
ftro apud Lincoln', &c, . coram Concilio noſtro, 8c. 

_ This bzanch ts general (and not limited, as the fo2mer is, to the pzivi- 
ledge of the Erchequer) buf ertendeth fo any other ſcrvice of the King foz the 
Tommon-wealth :; as if he be imployed as an Embaſſadour into any fozein 
Natton, 02 the like ſervicsof the King, which is pro Republica, foz the Com- 
— as hereafter if 1s ſaid, which ever muſt be pzeferred befoze the 


© Nec deberdici tendere in prajudiciti Ecclefiaſtice liber- 
Va catis, 


© rn —— — Eee eee ee ee er nn 


The Clergy in this Parliament inveighing vehemently againſt this anſwer, 
and that it tended to the bzeach of the Eccleſiaſtical liberty, which was granted 
to them by Magna Charta, and often confirmed by other As of Parliament, 
Quod Eccleſia Anglicana libera fit, 8c. To which it was anſwered, that the 
wo2ds ſubſequent erplatned thoſe wo2zbs, Er habeat omnia jura ſua & liberrates 
ſuas i1lzſas ; ſo as the Clergy cannot claim any right, but jus ſuum , noz any li- 
berty, but libertares ſuas: and the point here in queſtion, viz, to pzoced againft 
a Clerk fo2 non-refidence , whiles he was in the Kings ſervice fo2 the Com- 
nion-wealth , was neither jus ſuum , noz libercas ſua , buf liberras Regis: and 
therefoze the Parliament thought if fit to declare, that the King and his An- 
ceſfozs had uſedthis liberty oz pacrogative time out of mind. And where it 
was ſaid, that this fendedin 4 gn Ecclefiafticz libertats, the Parliament 
thereunto anſwered (Which is wozthy to be waitten in letters of gold) Nec de- 
ber dici in przjudicium Ecclefiaſticz libertatis, quod pro Rege & Republica neceſſari- 
um inyenitur, | : 

Regularly, perſonal reſidence is required of Eccleſiaſtical perſons upon their 
Cures, and to that end, by the common Law, if he that hath a Benifice with 
Cure, be choſen to an office, as fo an office of Bailiffe, oz Bedle, oz the like 
ſecular office, he may have the Kings w2it, Qoud non eligatur ta officium, &c, 
Quia non eſt conſonum, quod is, qui pro ſalubri ſtatu animarum eleemoſynis, & aliis 

is operibus, infra, &c, imanucenendis 8 ſultenitandis continue deſeryit, extra, &c. 
n ſecularibus negotiis compellatur, Vobts przcipimus, quod drtritioni & compulli- 
oni, fi quas, &c, eidem &c, ad officium Baliyi, Bedelliy &c. in manerio, &c, afſu- 
mend* fecericis, omnino ſuperſedeatis, & eas fine dilatione reiaxetis, & denarios, 
quos per amerclamenta, vel allo modo ex cauſa pred? ab co leyayexitis, eidem Kc. 
reftitui Faciatis immediate, ſub periculo quod incumbir, Teſte, &c, 

And this 6;3i% 2F anctent time was granted af the petilton of the Clergy, and 
grounded upon holy wzit , Nemo miittais Pc} imolicat ſe negotiis ſecularibus 
ur eo placeat cui ſe probayit, Andthe opinion of Sir onn Priſot, cyief Juice 
of the common Pleas, is notable ; To thoſe laws which holy Church hath out 
of the- Scripture, we ought to pield credit ; foz that (ſaith he) is the Common 
Law, upon Which all laws are founded : and the intendment of the Common 
Law ts, that a ſon, xc. is reſident upon his Cure; fo2 inan acion of debt 
bzought againft ]. S. Reorem de D. the Defendant pleaded, that he was demur- 
rant, and converſant at B. in another Connty : and the rule of the Boke is, 
that ſeeing that the Defendant denied not that he was Recoz of the Church of 


catis, quod pro Rege & Republica neceſlarium invenicur.] 


Regiſt, 5g. b. 


3 Tim, z. ves.4. 


34 H.6, 40.8, » 


io H.s. fol.s. 2. 


D. he ſhall be d&emed by law to be demurrant and coverſant there fo2 the cure of 


fouls; and therefoze the plea was overruled. 
We could n9t overpalſle an ancient andan ercellenf Reco2d eoncerning non- 


reſidence, in the 48, year of King Henry the third, foz2 it is wozthy of rehearſal 
foz many purpofes : At that time one Peter Egneblanke a ſtranger, bozne in 
Savoy, was Wilſhop of Yerefozd : this Biſhop then was, and long befoze had 
ben, a non-reſident, an unfaithfull Steward, and altogether careleſſe of his 
Paſtozal charge : The King fravelling (fo2 the defence and ſafety of the Bar- 
ches) came to the City of Yerefozd, where, finding the Biſhop abſent , the 
people neither infozmed no2 refozmed per verbum ſalutis, & virgam correRtonis, 
divine ſervice neglected, and all things ont of ozver, as by the wait following 
appeareth, which we hold wozthy to be rehearſed de verbo in yerbum as it is of 


reco2d, 


Rex Epiſcopo Hereford ſalutem, Paſtores gregibus preponuntur,ut dies 
nodt5ſque vigilias exercendo, oves famelicas in fertilitatss paſcua introds- 
tant: Errantes vero per verbum ſalutis, & virgam coredions in nniuc 

wil conſervare ſtudeant indiſſolabilem _—_— Sed ſunt — qut 
I ane 


 Articuli Clevi Cap.s, 


banc dotrinam damnabiliter contempnentes, & ſua ab aliss pecora diſtin- 
guere neſcientes, lac & lanam tollunt, qualiter dominicts grex alatur non 
enrantes, temporalia rapinnt, & quis in Parochia fame pereat, ant perj- 
clitetur in moribus,non attendunt ; qui non paſtores, ſed mercenarii potizs 
dici promerentur : Hoc fiquidem, dum hiis diebus ad diſponendum de regni 
noſtri prefidits in partes Marchie nos transferremus,in Eccleſia veſtra He- 
reff.. (dolenter referimus ) nos inveniſſe quam adeo invenimus paſtorts ſo- 
latio deftitutam,ut ne dum Epiſcopum, [i nec Of ficialem haberet, Vicari- 
um.ant Decanum,qut Quicquam ſrriuags exercere poſiit in eadem. Sed 
Eccleſia ipſa,que olim delicits affluere conſuevit, & canonicis qui ibidem 
nofturnis & diurnis of ficits vacare, & opera charitatss exercere deberent, 
eain deſerentibus & longe degentibus in remotis, ſtola jocunditatis exauta 
cecidit in terra vidaitatis ſue detrimenta deplorans, nec eſt qui conſoletur 
eam ex omnibus caris ejus : Sane, dum hec vidimus & confiderams dil;- 
genter, pietatts aculeus viſcera noſtra commovit, & compaſSionis glading 
intima cordis noſtri acrius uulneravit , ut tantam Eccleſia matris noſtre 
injuriam ulterius diſiimulare non poſlimus, nec pertranſire incorretfam, 
Dnapropter vobis mandamus firmiter injungentes, quatenus ad Eccleſiam 


' weſtram prediitam,occaſionibus quibuſcunque poſipoſitis,cum ea qua pote-. 


* Rot. Tatl. 

35 E. 1-leſtatute 
de Carlile, 

18 E.z. nu. 32. 
Rot» Parl, 3 R. 2. 
nu, z8. Z R. 2, 
ſtar, 2. cap.» 
FR. 2, nu, 35+ 
17 R.z.nu.g 3. 

r H. 4.na. 5o. 
2 H. 4. nu. 26. 
6H. 4. nu, 48, 
7 H.4. nu, 114, 


_ 11 H.4. nu. 50. 


3 H.6. nu, 38, 
4 H.6. nu.31.&c. 


Mich.21 H. 8, 
coram Rege, 


ritis celeritate vos transferre curetis, commiſſum vobis in eadem cura pa- 
ftorali officium perſonaliter executur' &c, Alioqui ſcire vos volumus pro 
conſtanti, quod ſiiſtuc facere non curaveritis,bona teporalia, & omnia que 
ad baronian ip ſius Inns, que donatione conſtat eidem fuiſſe 
collata, & que hattenus colligt , & ſalvo cuſtodiri precipimus in commo- 
dum & nutilitat? ipfius Eccleſia convertenda, ceſſante jam cauſa in many 
noſtra totaliter a, nec ulterius ſuſtinebimus quod temporalia metat, 
qui ſpiritualia ad que ex of ficii ſui debito tenetur, irreverenter ſubtrahere 
non formidat, aut quod emolumenta percipita, qui incumbentia ejuſdem 0- 
nera ſubire recuſat,Teſt R,apud Hereff, 1.die Funii anno reeni fo xlviij, 


4by this wzit the King felleth the Biſhop what his palfozal office and dufy 
was, rehearſeth the damnable and damned events of non-relidency, comman- 
beth him to be perſonally reſident, and repzeſenteth to him the danger, if he doth 
it not. And this wzit, commanding reſidence, ought to have been put into the 
Rigiſter of waits, rather then the wzit de non refidentia Clerici Regis: Hoc non 
omittendum, ilJud faciendum. BY 
The Engliſhman hath ever been deſirous fo ve taught anddireced in the way 
of his ſalvation ; and therefoze hath often complained in * Parliament agatnſt 
non-reſidents, unlearned Paſtozs, and pluralities, which you may reade in the 
fountains themſelves. | 
. After that Thomas Woolley in the ſeventh year cf Henry the eight-was made 
Cardinal, and grew into the height of his authozity and favour with the King, 
e hated both Parliaments , andthe common Laws (the pzincipal means to 
&p greatneſſe in o2der, and due ſubjection) as it is contained in his indictment, 
which he confeſſed of recoad, that he intended ( that J may uſe the very wozds 
of the Reco2zd) Antiquifſimas Angliz leges penitus ſubyertere, & eneryare, uni- 
verſumque hoc regnum Angliz, & ejuſdem regni populum legibus imperialibus, 
vulgo diftis legibns civihibus , & carundem legum Canonibus perpe_ ſubju- 
oare & ſubducere, &c, . And foz erecutton of his intended plot , he was the 
mean that but one Parliament was holden in fourteen years, yiz. from the 
ſeventh year, til the oneand twentteth year of Henry the eight, and that one 
was pzicipally holden foz the attainder by Parliament of Edward the 60D 
uke 


Cap.9. Articuls Cleri. 


Duke of Buckingham, Whom he hated, and the confiſcation of all that he had. 
Now the Cardinall, being a greaf pzofecoz of non-reſidents, was no ſoner af- 


tainted by that law ( which he ſought to alter) but at the Parliament holden 


627 


in 21 H.8, a law was made againff non-reſidence, which was excellent foz 2x H.8. cap. xz; 


that fime, but now had need of ſome alterations andaddifions. 


-— -o—_— —_———_— 
——_— 


CAP. 12. 


_ miniſtri Domini Regis, ut Vicecomites, & alii, in- 


grediuntur feoda Eccleſiz ad faciendum diſtri&tiones, & 


aliquando capiunt animalia Rectorum in via regia, quando 
non habenr niſi terram pertinentem ad Eccleſiam. Reſpon- 
fio : Placer Domino Regi quod de cztero diftriftiones k- 
ant hujuſmodi, nec in via regia, nec in feodis quibus olim 
Eccleſiz ſunt dotatz ; vult ramen diftriftiones hieri in poſleſ- 
fionibus de novo a perſonis Ecclefiaſticis acquilitis. 


_ © Ingrediuntur feoda Eccleſiz.} 2 the erpoſition upon the 
Sfatute of Marlebridge.: This is to be added, that the Statute of Marlcbridee 
was conftrued to extend onely fo lay men, and this Statute to men of the 
Church : and this appeareth by the Regiſter, foz ifa lay man bzing an action 
upon the Statute foz diſtraining in the Kings high-way, he reciteth the ©ta- 
tute of Marlebridge ; and if a Parſon bzing an action foz diſtraining in the high- 


D 


way, he groundeth if upon this Statute. 


q Rectorum.] Here Parſons be named but foz example: foz this law 
extended fo Abbots, Pztozs, and the like ; fo2 afterwards the wo2ds be Perſonz 
Ecclefiaſtice:but this law bindeth not the King,when he is party,foz any debf,o2 
duty due unto him, becauſe the diftreſſe o2 other pzoceſſe fo2 the King tis not er- 
pzeſly named tn the Ad, but diſtriftiones generally:and this appeareth by a bok- 
caſe; A Pz2ioz bzought a Will of treſpaſſe againſt J. foz enfring into his San- 
cuary, that is,within the circuite of the ſcite of his Pztozie, and tok away his 
beafts : J, ſaidthat he was Sheriff,and that the Pzioz loff ines in the Courf 
of Common Pleas,and a wait iſſued fo him fo levie the iſſnes, and that he en- 
tred into the Sanctuary, xc. becauſe he conld not find a diſfrefſe without; wheres 
npon the Plaintiff demurred, and judgement was given againft the Plaintife, 
which p2oveth that the Sheriff inthaf caſe conld not have returned upon the 
pzocefſe to him directed, Clericus beneficiatus nullum habens laicum feodum, 


q Nec in feodisquibus olim Eccleſiz ſunt dotatz.} were 
dotatz ts taken in a large ſenſe : foz here the fees that thep have ratione fundati- 
onis, 02 ratione dotationis Are included ; and here is alſo tobe noted, that the 
poſſeſſtons of the Church are the indowment of ſhe Church,and they accounted 
as tenants in dower, as in another place hath ben obſerved. 


yl Olim.) This wozd 1s well expounded afterwards in this Act to be 

thoſe that are not de noyo acquiſita. 
Concerning faskes, tenths,and fiffenes granted by Parliament ts the 
King,the poſſeſſions of Eccteſiaſtical AT) they acquired ſince ao E.x. 
2 cither 


Vid. 33 H.8. 
Cap. 38, 


Marlbridge, 
cap. 15. 


Regiſt.187, 2 


F.N.B.17 3.6. 88. 


27 aſl. p.66- 


17 E.3- 44.b. 
27 E.3» 28.b- 
11 H4 34. 
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Numer, cap. 18, 
ver. 26... 


Rox. parl.1$ E.z- 
nu. 44. never - 
printed. 


26 H.$.cap.z. 
1 Eliz, Cap. 1. 


Articuli Cleri. Cap.10, 


either by ptrchaſe oz by ac in law,as by others, 4c. were chargeable thereunfo* 
but thoſe which they had at that time were not charged therewith ; and the rea 
ſon thereof was this, The Pope (after the example of the high P2ieff amongff 
the Jewes, who ſaid of the Levites decimam partem decime) clatmed by pzrtert 
thereof a yearly tenth part of the value of all Eccleſiaſtical livings ; This pozs 
tion oz tribute was by ozdinance yelded to the Pope in 20 E. x. and a valuatt- 
on then made of the Eccleſiaſfical livings within this Realm, to the end the 
Pope might know, and be anſwered of that yearly revenue, ſo as the Ecctefi- 
aftical livings chargeable with that tenth (Which was called ſpirituall ) fo the 
Pope, were not chargeable with the Zempozall fenths oz fifteenths granted to 
the King in Parliament, left they ſhould be doubly charged, but their poſſeſſi- 
ons. acquired after that taxation were liable to the Wempozall tenths oz fif- 
t&nes, becauſe they were not charged to theother ; and ſo1t was declared by 
Act of Parliament in 18 E.3. which never was pzinted; fo as. the tenths cf 
Eccleſfaſticall livings were not yeelded to the Pope de jure, after the example 
of the high Pzieft amongft the Lewes, fo2 thenhe ſhould have had the tenths of 
all Eccleſtaſticall livings whenſoever they were acquired; but he contented 
himſelf with what he had got, and never claimed moze : and that he might the 
better kep and enjoy that which he had gof, the Popes did often after grant 
the ſame fo2 certain termes fo divers of the kings of England, as by our Hiſkos 
ries appear. And albeit thoſe yearly tenths are perpetually annexed to the 
Crown of England by Act of Parliament, yet hereby the Student ſhall better 
underſtand the Bokes of Law that treat hereof. | 


CAP. X_ 


| 8 i HPRIEP ERS aliqui confugientes ad Eccleſiam ab- 
jurant terram; ſecundum regni conſuetudinem, & proſe- 
qunturlaici eos, vel inimici eorum, & a publica ſtrata abſtra- 
huntur, & ſuſpenduntur,vel ſtatim decapitantur, & dum fine 
in Eccleſia cuſtodiuntur per armatos infra ccemeterium, 
quandoque infra Eccleſiam ita ar&e,quod non poſſunt exire 
locum ſacrum cauſa ſuperflui ponderis deponendi, nec per- 
mitritur cis neceſſaria ad victus miniſtrari. Reſponſio: Qui 
terram abjuraverint, dum fin in ftrara publica, fint in pace. 
Domini Regis, necdebentab aliquo moleftari : & dum fint 
in Eccleſia, cuſtodes eorum non debent morari infra coeme- 
terium, niſi neceſsitas, vel evaſionis periculum hoc requirat : 
nec arctentur confugere, dum fintin Eccleſia, quin poſsint 
habere vitz neceſlaria : & cxire libere pro obſceno pondere 
deponendo. Placet etiam Domino Regj, utlatrones vel ap- 
pellatores quandocunque voluerint, poſsint Sacerdotibus ſua 
facinora confiteri: ſed cayeant confeſlores, ne erronice hujul- 
modi appellatores informent. 


| q. Abjurant I egnum.] Concerning abjuration you may.plentifully read 


Cap.11. eAnrticult Cleri, 


-tn our ancient Anthozs, and other Books of the Lawes, and fpecially in Stani- 


ford, pl. coron. fo, 116+ &c. wherein we are the moze batef, becauſe it ts enacted 
by the Statute of 21 Jac. Regis, that no Sanctuary, oz p2ivilege of Sancuary, 
after that Statute be admitted o2 allowed in any caſe ; and if the offender be 


barred of the pziviledge of Sanctuary to be allowed to him, then can he not flee & 


to any Church as to a Danctuary, foz the tuition of his life, and conſequently, 
abjuration is taken away. | 


Decapitantur.] This was miſtaken in the petition ; foz nonian can 
be beheaded but foz treaſon ; and no man could abjure foz treaſon, becauſe ths 
Coz2oner had not power to take any confeſſion foz treaſon, albeit the Cozo- 
ner had a ſpeciall commiſſion from the King to doe tf. 

' Of 1 Jacobi Regiscap. 25, 


T7 Quinpoſzint habere vitz neceſlaria.] This is thus to be 
imderſtod, that he ſhall have neceſſaria vicz ſo long as he behaves himſelf acco2s 
ding to the Law, and the p2iviledge of the place ; but if he had continued 40s 
dayes, and would not abjure, then vitz neceſlaria ſhall bs denied unto him, and 

- they ſhould be punithed that miniffred the ſame unto him. 


Placet etiam Domino Regi, ut latrones, vel appellatores, 
quandocunque volnerint, poſsint Sacerdotibus ſua facinora 
confiteri, ſed caveant confeſlores, ne erronice hujuſmodi ap- 
pellatores informent. 


T Latrones vel appellatores.] This bzanch ertendeth only to th&eves 
and appzovers indited of felony, but extended not to high treaſons ; foz if high 
treaſon be diſcovered to the Confeſſo2,he ought to diſcover ff,fo2 the danger that 
thereupon vependeth to the King and the whole Realm ; therefoze this bzanch 
declareth the common law,that the p2iviledge of confeſſion ertendeth only to fe- 
lonies : And albeit,if aman indited of felony becometh an appzover;he is ſwozn 
to diſcover all felonies and treaſons, yet ts he nof in degree of an appzover in 
law, but only of the offence whereof he is indited ; and foz2 the reff, it is foz the 
benefit of the King, to move him to mercy : Doas this bzanch beginneth with 
theves,ertendeth only to app2overs of the the very oz felony,and not to appeals 
of treaſon ; fozby the common law,a man indifed of high treaſon could not have 
the benefit of Clergy ( as if was holden in the Kings time, when this Ac was 
made) noz any Clergy-man paivilege of confeſſion to conceal high treaſon ; and 
ſo was it reſolved in * 7 Hen. 5. whereupon Frier Jobn Randolph the Nuen 
Dowagers Conſeſſoz, accuſed her of treaſon, foz compaſſing of the death of the 
King : And ſo it was reſolved in the caſe of Henry Garnet, ſaperiour of the Je- 
ſuites in England, who would have ſhadowed his treaſon under the pziviledge 
of confeſſion, although in ded he was not only conſenting, but abbetting the 
p2incipal conſpiratozs of the Powder-Treaſon,as by the recozd of his attainder 
appeareth ; and albeit this Ac ertendeth to felonies only,as hath ben ſaid, yet 
the caveat given to the Confeſſo2s is obſervable, ne erronice 1nformenc, 
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CAP. XL 


FT Tem petitur, quod Dominus Rex,8 regni Magnates non 
Ln religioſas, vel Eccleſiaſticas perſonas pro 
. TE corodiis 
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Bra. lib. 2.fol. 
135.&c.Brir. fol. 
24.&c. Fler. lib, x. 


cap. 29. Stamf. 
pl. coro.fo.116.f, 


C. 
21 Jccobi Regis, 
Cap. 


BraR. lib. 3. fol. 

I 35. &c. Brit, fol, 
24, 25.Flerlib. x, 
CP. 29. 

3 E.3.coron.313, 
dtamk, ubi ſupra, 


12 E.4. 10.b, 

t9 E.z, cor, 387. 
6 HN.6.coron.232. 
19 H.6.47. 

See W.2.cap.41. 
S. Si Abbares, 
&&. lib, 2. fol. 46. 
Leveſquede ; 
Canr' caſe, &c, 
20 E.2, coron. pl. 
z$3. 19 H.6. 47. 
* Rot. Parl.arino, 
7 H.s. nu.13. 


Raſt. pl, fol. 373. 


Regiſt, fol. 
F.N.B.230.b. 
14 H.6. 11. 

T E.2.cui in vis 
tans. 6 E.2, 
ibid. 25. 

* Brad lib. 3.fol. 
221-14 6.3. C0- 
rody 5.15 E 3. 
ibid. 4. 11. afſ.22. 
24 Ez. fol. 33. 
38. afl.22. 44 E- 
3-24 50. afl.6. 
10 Ha4.33. 

14 H.6.11. 

39 H.6. 28.1.E. 
4.10. $ÞB.7. 12. 
F.N. B.231. 
Vid, ror. clauſ. in 
dorſ. 8 H. 4. 
m.13. & g H.4. 
m. 33,34.penc* 
coram rege,Mich, 
32 E 1. North= 
hampton, 


Articuls Cleri. Cap.12, 


corodiis, penſionibus, vel perhendinationibus faciendis'in 
domibus religioſ1s, & aliis locis Eccleſaſticis, carectis & e- 
quis fibi mittendis, cum per hoc przditzdomus depaupe- 
rentur, cultuſque divinus in hac partediminuatur, & propter 
hujuſmodi onera compelluntur ſzpiſsime Presbyteri, & alii 
Miniſtri Eccleſiaftici divinis officiis depurari a locis recedere 
ſupradi&'. Reſponſio : Placet Domino Regi, quod ſuper 
contentis in petitione, de cztero indebite non onerentur. Er fi 
per Magnartes, aut alios contra fiat, habeant inde remedium 
juxta formam Statutorum tempore Dom” E. Regis Patris 
Domini Regis nunceditorum : & fiat conſfimile remedium 
de corodiis, & penſtonibus per coertionem exaCtis, de qui- 
bus non fit mention Statutis. 


T Pro corodiis & penſionibus.) Se hereafter in the end of 
this Chapter to whom, andin what caſes cozodies and penſions be due. 


T Perhendinationibus.] 's& hereof w. x. cap... 


T Juxta formam Statntorum.)] hat isto ſay of w.: Anno 3E.r, 
cap. I. 


7 Confimile remedinm decorodiis & penfionibus.] git 
Corodium 1s derived a con & rodere, 1, fimul comedere; yet to a co20dp be- 
long not onely vitus, but veftitus, & alia vitz neceſſaria, which is called (uſten- 
tatio congruay as muchas a Ponke of the ſame houſe hath ; and a penſſon tis a 
yearly annuity to be grantedto one of the Kings Chapleines, Zhe King ſhall 
have a cozody fo2 his Uadelet, anda penſion fo2 his Chaplcin, out of all the re- 
[tgtous x eccleſiaffical houſes of his foundation (unleſſe the tenure be in franks 
almotgne) but byreaſon of dotation, if he be not founder, he ſhall have none,un- 
leſſe it be by ſpecialt grant. A common perſon ſhall have no cozody no2 penſi- 
on, tc. though he be founder,unlefe it be by ſpeciall grant. Lhe Abbot,t c.thall 
not be charged with a new penſion, though the Chaplein dye, during the life 
of the King ; but if the Abbot, 4c. dye, his ſucceſſo2 thall be charged, ratione 
creationts, with a penſion. Tf the Uadelet dye, another thall have the cozody du- 
ring the Kings life ; but if the Abbof, xc. dye, no new coz0dy during the life of 
the fozmer Uadelet. 


Re 


AT. AHL 


==— fi aliqui de tenura Domini Regis vocantur coram 
Ordinariis, extra Parochiam in qua degunr, fipropter 
ſuam contumaciam manifeſtam excommunicentur, ac poſt 
quadraginta dies procorum captione ſcribatur,pratendunt ſe 
privilegiatos, quod extra Villam ſeu parochiam ſuam non 
debent vocari,& ficdenegatur breye regium pro captione eo- 

| rundem, 


Cap.13. Articeli Cleri. 
rundem. Reſponſio: Nanquam fuit negatum, nec tiega- 
bicur in futurum. 


The Wait de excommunicato- capiendo, commonly called a Stonificayic, was 
never denied, fo2 this cauſe, that he that held of ths King had ſuch a pziviledge, 
that they ſhould not be calledout of the Town o2 Pariſh where they lived ; 
and therefoze the anſwer (which mult ever be confozme to-the petition ) 
ought of neceſſity to be taken, ' that foz that. cauſe the Kings Wzit was never, 
no2 ſhould. be denied. ZE : 

45ut fo2 the-better underffanding hereof, af the Parltament holden af Cla- 
rendon, in the eleventh year of Henry the ſecond, FaQa eſt recognitio, ſeu recor- 
datio cujuſdam partis conſuerudinum Anteceſforum Regis, viz, Henrict ( primi ) ayi 
ſui, que obſervari debebant 'in regno, & ab omnibus tener! propter diſlenfiones & 
diſcordias ſxpe emergentes inter Clerum & Juſticiarios Domunt Regts, & Magnatum 
- xegni, Amonglt the reſt, this was agnized and declared tn theſe wozds ; Nul- 
1us qui de Rege tenet in capife, nec aliquis domnicorum miniſtrorum ejus excommu- 
niceturznec alicujus corum terre ſub interdito ponantur,niſi prius Dominus Rexyfi in 
regno fuerir, conyeniatur, vel Juſticiartus ejus,” ft fuer” extra regnum, ur reftum de ev 
Faciat, ut quod pertinebat ad Regis Curiam, ibi terminetur, & de eo quod ſpeRtat ad 
Curiam Ecclefiafticam ad eandem mittatur, & ibidem terminetur. And the reaſon 
of this law was, fo2 that the fenures by grand Derjeanty, and Knights ſer- 
vice incapite were fo2 the honour and defence of the Realm; and concerning 
thoſe that ſerved the King in his houſhold, thetr- continual ſervice and atten- 

dance upon the Royal perfon of the King;/was neceſſary... - 

* Df this law the Clergy here complained not, and other then this concerning 
tenure, xc. inthe petition' mentioned, we remember not any ; ſo as we may 
conclude this point, that this wzit de excommunicato capiendo (as hath ben ſaid) 
procedir de gratra Regis. 


— 
mas ern 


CAP. XIIT. 
| Lhe petitur quod perſonz Ecclefiafticz, quas Dominus 

Rex ad Beneficia preſenter Eccleſiaftica, f1 Epiſcopus cas 
non admittat, ut puta propter defectum {cientiz, vel aliam 
cauſam rationabilem, non ſubeant examinationem laicarum 
perſonarum in caſibus antedictis,prout his temporibus atten- 
racur de facto, contra Canonicas ſan&tiones : ſed adeant Ju- 
dicem Ecclefiaſticum, ad quemde jure pertiner pro remedio, 
prout juſtum fuerit, conſequendo. Reſponſio: De idonie- 
tate perſonz prxſentatz. ad Beneficium Eccleſiaſticum per- 
tinet examinatioad Judicem Eccleſtaſticum : 6c ira eſt ha- 
&enus uſitatum, & fiat in futurum. | 


T De idonietate perſonz.)] Jt is required by latv, that the perſon 
p2eſented be idonea perſona ; fo2 ſo be the wozds of the Kings wait, Przſentare 
idoneam perſonam, And this idonieras confiffeth in divers erceptionsagainft 

| perſons 
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Articuli Clert. Cap.14; 
perſons pzeſenfed ; FirT, concerning the perſon, as baſtfardy, villenage, out- 
lawzy, excommunicatton, a lay-man, under age, and the like: Secondly, cots 
cerning his converſation, as if he be criminoſus, &c, Thirdly, concerning his 
inability to diſcharge his paſfozal duty, as if he be unlearncd, andnot able to 
fed his flock with ſpiritual fwd, ec. And the examination ofthe ability and ſuf- 
fictency of the perſon pzeſented belongs to the Biſhop, who 1s the Eccleſiaſtical 
Judge ; and in this examination he is a Judge, andnot a Piniffer, and map 
and ought to refuſe the perſon pzeſented, if he be not idonea perſona, And if the 
canſe of the refuſal be fo2 default of learning, o2 that he 1s an Yeretick, Schif- 
matick, o2 the like, belonging to the knowledge of Ccclefiaftical law, there he 
mult give notice thereof to the Patron , but if the cauſe be Lempozal, as a fe- 
lon oz homicide, 02 other Tempozal crime ; 02 if the diſability grow by any gg 
of Parliament, oz other Lempozal law, there nonofice ought tobe given, un; 
leTe notice be pzeſcribed to be giben thereby. But in a Quare 1mpedic bzought 
againft the Biſhop,foz refuſal of the Clerk,he muſt ſhew the cauſe of his refuſal 
ſpecially and direcly ( fo2 whether the canſe thereof be Opiritual oz Tempozal, 
the examination of the Biſhop concludes not the Plaintife ) to the intent the 
Court, being Judges of the pzincipal cauſe, may conſult with learned men in 
that pzofeion, andreſolve whether the cauſe be-juff oe no; o2 the party may 
deny the ſame, and then the Court ſhall waite to the Petropolitane fo certifie 
the ſame ; 83 if the cauſebe Tempozal, and ſufficient in law (which the Court 
mult decide) the ſame may be traverſed, and an iTie thereupon joyned, and tri, 
ed by the Country. And yet in fome caſes, notwithſtanding this ſtatute, ido- 
nietas perſonz ſhall-be tried by the Countrey, oz elſe there ſhould be a failer of 
zjulkice (which the law wili never ſuffer ) as ifthe inability oz inſufficiency be 
alledged in a man that is dead, this caſe is out of this Statute ; foz the Biſhop 
cannot examine him, and the wozds of this A De1idonterate perſonz przſen- 
tatz ad beneficium Eccleſ. pertinet examinatio, &c, And conſequently, though the 
matter be @piritual, yet ſhall it be tried by a Jury, and the Court, being aſliſt 
ed bp learned men in that p2ofeſſion, may inſtruc the Jury as well of. the Ec- 
cleſtaſtical law in that caſe, asthey uſually doe of the Common law, 


© Ertitaeſt haftenus uſitatum.) 89 as this Ac is a declaration of 
the common Law and cuſfome of the Realm. 


CAP. XIFP. 


"Tem, f1 vacet aliqua dignitas, ubi eleCtio eſt facienda, peti- 

cur quod eleQtores libere poſsint eligere, abſque incuſsione 
timoris 3quacunqve poteftate ſecular; : & quod ceſſent pre- 
ces, & oppreſsiones in hac parte. Reſponſio: Fiant libere, 
juxra formam ftatutorum & ordinationum. 


The Clergy eifher remembzed not the Sfatute of W. x. 02 if they did, they 
doubted whether it extended to Gccleaſtical eledions, although without que- 
Mton if did, and ſo it is declared by this Ad, and it is an ercellent law, and 
wozthy to be put tn erecution. 

O& moze hereof befoze in the expoſition upon the fatute of W. r. 


CAP 


' Cap.15. - Gab hos 
CAP. XV 


| >rnng ,licer Clericus coram ſeculari Judicejudicari non de- 
bear, nec aliquid contra ipſum heri, per quod ad pericy- 


lum mortis, vel ad mutilationem membrorum yvaleat per- 


yeniri : ſeculares tamen Judices Clericos ad Eccleſiam confu- 
gientes, & reatus ſuos forte confitentes facinnr abjurare reg- 
num, & corum abjurationes admitrunr ex illa cauſa, quan- 
quam eorum Judices ſuper hiis non exiſtant ; ſicque datur 
Jaicis indirecte poteſtas hujuſmodi Clericos cruciandi, i ip- 


ſos poſthujuſmodi abjurationem in regno contigerit inye=» 


niri : ſuper quo petunt Prelari, & Cler' tale remedium ad- 
hiberi, ut immunitas Eccleſiz, & perſonarum Eccleſtaſtica- 
rum conſerverur illzſa. Reſponſio : Clericus ad Ecclefiam 
confugiens pro felonia, pro immunitate Eccleſtaſtica obti- 
nenda,f1 aflerir ſe efſe Clericum,regnum non compellatur ab- 
jurare, ſed legi regni ſe reddens gaudebir Eecleſtaftica liberta. 
te,juxta laudabilem conſyuerudinem reggi hactenus uſiraram, 


Þere the cl;tme ofthe Clergy is generall, that Clericus coram ſecular; Ju- 
dice judicari non debeat: nec aliquid contra ipſum ferl, per quod ad periculum 
mortis, vel mutilationem membrorum yaleat. peryenir} ; Ivf us [& what pz4bi/ 
ledge the Clergy had allowed unto them in criminall caſes ; Firſt,let us gb/ 
ſerve what our aucient Authozs have holven in that caſe ; Decondly, what K#- 
co2zds of Parliament, and other Reco2ds have delivered tous : Thirdlp, what 


As of Parliament have eſtabliſhed in theſe caſes ; Foirthly, what have ths: 


judgements and reſolutions been of Judges in our bokes and repozts, Anp 
laffly, from what rot this pziviledge of Clergy ſpzang, fo exempt them from 
the common zuffice of the Keabn, | 


Bracton ſaith, Cum Clericus cujuſcunque oxdinis yel. dignitatis capeus fugxic 
pro morte hominis, vel alio crivine, A awpriſonatus » & de go peratyr Curip 
Chriſtianitatis ab Ordinario loci, &c. impriſonatus Ratun £4 dehiberaur, '$c., 
donec a crimine fibi impoſito ſe purgayerts- competenter', vel 1h purgatione 
defecerit, propter quod debet degradari , &c, cum autem Clexieus fic de criming 
convictus degradetur , non ſequitur alia - pzzna _ pro uno dehRo, wel plyx@þus, 
ante degradationem perpetratis, Yere thze things are ts be noted: Fix}, 
that he beginneth with the greateſt felouy,that is, the death of man : Secondly, 
that albeit he were found guity, and could not. pirge. hundelf befoze the P2di- 
nary, vet all that the D2dinary.could doe was fodegrade him- Thirdly, that he 
could have no other puniſhment fo2 that felony, 02 any of her fo2merly done, bat 
degradation. | ÞÞ Sa FESS : 

Britton alſo ſpeaketh onely of felony 2 Ec fi le Clerk encoupe de felonie alledge 
Clergie, & ſoit ue} trove, & per Ordinarie dewand, 11 ſos enquiſe coment 116ft 
meſcru , & fil ſoit nient meſcty , &c, ſoic 85g5-cout quits g: & Hi} ſoit meſcrues 
fi ſgjent ſes Chateux taxes, & ſts terres prnſes. 10 nolkre' niaine , © fon .coig 
deliv* al Ordinane, \: | 458 (the 
- -Accozding £90 Briccoa, when one of the.Clergy was 4nweep af ſelouy, Ec, and 
the P2dinary demanded him, yet £s the 2nd (ſaith the * K#eco2d) ut (ciatur qualis 
| MP mmm deliberaretur 
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634 Articuli Cleri. Cap. 15. 
deliberaretur Ordinaris, an engueft was charged Lytle Cetirt fo cnguire, whes 
ther he were guilty, oz no. And though he ves frundemity Ly this cngwft cf 
office, yet was he delitercd to thc D2dinaty, 7rd $16 chettells ſelſcd, znd his 
lands taken into the Kings hands, es Britton ſaith, | 

Fler,l.6:Ca. 36. Fleta ſaith, Si criminaliter 2gatur verſus Clericum, quamvis Clericus reſpondete 
yoluerit in foro ſeculari, Judex tamen Ecclefiaſticus ccgnitionem hatere nen poteric, 
nec regiam auferre juriſdigionem : In cauſa enim ſanguinis non poterit Ecclefi- 
aſticus Judex cognoſcere, neque judicare > nifi 1rregularitatem con.mittar, Ex 
quamyis. neminem yaleat morti condemnare, degradare tamen poterit ctiminum 
conyictos, vel perpetua carceris inclufone cuſtodue, | 
The Pirroz hath generall wo2zds , Leſgliſe & cy enfranchiſe que nul lay 
Judge ne poet ayer conuſans de Clarke, tour le yolloit Je Clarke, conuſtre pur fon 
judee, &c. 

£wo of theſe ancient Anthozs hate ſpoken of feleny, and ſo are the other 
twoto be intended ; fo2 the pziviledge of the Church did not extend to high trea- 
ſon, crimen lxſz MajeRtatis, as by divers judiciall recozds andeuthozities in law 
ſhall appear. ? | 

Walter de Berton Clerk counterfeited the great ©eal; which was high trea- 

Rot. Parl.anno ſon, crimen lz{z Majeſtatis, whereof he was indited and conviced ; foz ſo-the re- 
Ms HRS cozd, ſaith, Qui convifus fuir pro falfificatione Sigilli Domini Regis, quod tra- 
datur Epiſcopo Sarum, qui eum. petiit ut Clericum ſuum, ſub paxna & forma 
qua decet, quia yidetur Concilio , quod 1n tali caſu non eft admittenda pur- 


atlo, 
: This delivery to the D2dinary was by ozdinance of Parliament de oratia, 
& non de jure : foz it was reſslved, that he could not make his pargation ; and 
therefoze he was delivered to him ſub pacna, &c, Inthe raign of E.3z. it was 
Trin, 21 E.z.co- taken foz a generall rule, Quod privilegium Clericale non competir ſcditioſo equt- 
-_ rege, r0t173- tant? cum armis, platis & cotearmuris, ſecundum leges Angliz, 
178. Rom, In 17 E-2. in the time of the Parliament, Adam de Orleron, Bithop of 
m. 6. Þerefo2d, was indited of high treaſon, foz being party and paivie, aiding anda- 
betting of Roger Mortimer Earl of arch with hozſe and armes in his open re- 
Henricus Blan= yg}jon ; aid becanſe he could not have any pzitiledge of Clergy by the com- 
"_ mon Law, the Archbiſhop of Canterbury, Yozk,and Dullin, and their Suffra- 
Wiſhops, came to the Barre ( in that diſozdered time) and with fozce twk 
Linwood tir, De him from the Barre : all which was done by pzetert and colour of ſhe Canons 
foro comper' cap. of the Church, Whtch you may read in Linwood. 
| Contingir. Wut, omitting-many other things. that might be here rehearſed, let ns ſ@ 
what Acts of Parliament have o2dained in this cafe ; foz the Clergy never 
thought themſelves ſure of this p21viledge, fill it was confirmed fo them by au- 
bg uM thozity of Parliament. By the ſtatute of W. 1. it is pzovided . Quequanc 
ge, > | ' » . Ys >. 
cap. 37. Clerk eft priſe pur ret de felonie, & ſoit demand per Lordinarie, a luy ſoit liver ſo- 
See hereafter, = lonque le priviledge de ſaint Efgliſe, in tiel perill come ils appent, ſolonque le 
Cap. F. cuſtome ayant ces heures uſe, &c, wherenote, this Ac extendeth but to felony. 
H © the expoſition of the Ofatute of W. :. in this point,and the charge as is 
% © y has ' _ Kiven to D2dinaries, that none be delivered without due purgation : but it is 
| * _ -wozthyour paines to read the Statutes of 4 H.4.and 23 H.s. 
Tl. coram Domi- -Afﬀter this Statute, and in this Kings time Guinandus de Biiland, Parſon cf 
noRege apud, @nodiland in the County of Kent ( in which Towne Solomon de Rolfe,one of 
Sandwicum in the Kings Juſtices in Eire, and one that puniſhed the cxtoztions and other 
kgs crimes of the Clergy, dwelt) came fo dine with Solomon de Rolfe, and bought 
- ny " poyſon with him of his malice pzepenſed, to murder by poyſon the ſaid Solomon; 
and the reco2d of-his inditement ſaith, Cum eo comedit, 8 poſuit venenumin 
cibo & in potu ipſius Solomonis, & ipſum impoiſonayit, per 'qued, poſt.quinde- 
cim dies ſequentes inde obiit : And albett of all telonies, murder is the woztk, and 
of all murders, murder by poyſon 1s the moſt unavoidable and deteffable, aud 
Guinand being indited and arraignedupon the ſaid indifement, Er quzſicus qua- 
liter (e yellet acquietare, dicit, quod Clericus eft, & non poteſt hic inde reſpon- 
; dere, 


Mirr-ubi ſupra. 


Cap.15. Articuli Cleri, 635. * 
dere, & ſuper hoc venit frater Thomas Epiſcopus Roffenſis, & petit ipſum tanquarii 
Clericum, &c. Er ut ſciatur qualis deliberare deber, inquirarux rel veritas per patriam: 
& Jurar* &c, dicunt ſuper facramentum ſun, quod predia* Guinandus dedit pra- 
dit* Solomoni yenenum -pnde impoiſonatus fur, & inde oblity ut pradiftum. eft, 
But in the. end he was delivered to.the Dzdinary, as by the recozd it appeareth, 
and thereby, ſoz any thing that we find in that oz any other recozd, he eſcaped 
the ſentence of death , which was due foz his offere by theLaw of GD D, 
and by the: common Law of the Realm grounded upon the ſame, Quicunque Genel. cap. 9, 
cffuderit humanum ſanguinem, - tunderur ſanguis i1lius, ad: imaginem quippe Dei ver. 6. 
faRus eſt homo, Andagain, in the 1Bok of Numbers, Hes ſempiterna exunt & Numer. cap. 35. 
kgitima in cunQis, homicida ſub teſtibus punierur, &c, non accipies pretium ab eo, '*” 9239239133» 
qut reus eſt ſanguinis, ſatim & ipſe morietur, ne poluatis terram habitationis veſtrz 
quz inſongium cruore maculatur, nec aliter expiarl poreſt, nifi per £jus ſanguinemy qui 
alterius ſanguinem fuderit, | S165 ; w 

Jn $ E,2, a Clerk convict fo2 felony, anddeliveredto the D2dinary, murde- 8 x... cotofi.4 19. 
red his Keper, and fled, & non obſtante clerimonia ſua, he was hanged.- . And . « F.2 
the like was done in 22 E. 3+ : 1 55001 $54 05-6; © bo Ba WE .aeb 
- The abuſe of delivery of Clerks to the Dzdinary grew ſo infollerable, as in 
the end it was taken away ; as hereafter ſhall be ſhewed,. - ; 

Se theffatute of 18 E, 3.cap.2. concerning this matter, co 8 | 

At the Parliament holden in anno 25 E. 3, the Clergy did complaine, thaf Rr a.Pal, «5 5.3. 
one Hankernn Honby a Knight, and one of the Clergy, . had judgement given nv, 68. &c. | 
againft him foz high treaſon to be hanged, dzawn, and quartered; Alſo foz a 
judgement given againſt a Pzieſf at Nottingham , foz killing of his Paſter, 

9 Thomas Cibethorp , a Clerk of the Chancery, ene of the Kings -Ju- 

ices. | 
. Andlaſtly, foz hangingof divers Bonks of: Combe foz felony. Thereupon :; e.3.ca.4, & 5. 
at this Parliament an Act of Parſiament was made, wherein it is recited,that 4 H. 4. cap. ;. 
the Pzclates had gievouſly complained, pzaping thereof remedy, foz that ſecu- 2 
lar Clerks, as well Chapleins, as other Ponks, and other people of religion 
had been dzawn,and hanged by award of the ſecular Juſtices, in paejudice of the 
franchiſes of holy Church, &e- It is accozded and granfed by the King, that all 
manner of Clerks, as well ſecular as religious, which ſhould be convia befoze 
ſecular Juſtices fo2 any treaſons oz felonies touching other perſons, then the 
King bimſelfoz his royal Pajeſty, thould freely have and enjoy the pziviledge 
of holy Church,4c. Yereby two things are to be obſerved: Fir, that he ſhall 
not be delivered to the Dzdinary befoze he be convicted ; Secondly, that the p2i- 
viledge of the Church extended not to high treaſon touching the King, crimen 
laſz Majcſtatis, but to petit treaſons and felonies touching other perſons. 

About fix years after this Aa, the Abbot of Pilſenden in the County of ©0,.m Rege 
Buckingham, was adjudged to be dzawn and hanged foz high treaſon, yiz, foz Mich. z1 E. z- 
contrafactione, & reſeRione legalts monetz, ror, 55. Buck. 

At the Parliament holden in the firft year of H.4.on the firff Thurſday affer ro. Pacl. x H. 4. 
the Biſhop of Canterbury had willed ths KLo2ds, that in no wiſe they ſhould diſ- au. 73 | 
cloſe any thing that ſhouldbe there ſpoken,the Earl of Nozthumberland deman- 
ded of the Lo2ds what wers beft to be vone fo2 the life of King Richard the oo: 
thus far are the wozds of the Roll of the Parliament ; At this time ſpake that 
wozthy Pzelate John Merkes Biſhop of Carlifle, and ſaid, that they ought not 
to pzoce&d to any judgement againlt King Richard foz four cauſes : Firſt, that 
the Lo2ds had no power to give jadgement upon him that was their ſuperiour, 
andthe Loz2ds annointed : Secondly, that they obeyed hiz foz their Sovereign 
Loz2d and King 22. years 02 moze ; Thirdly, if they had power to give judge- 
ment againff him, they otight in juſtice to call him to his anſwer i fog that (ſaiv 
he) is granted fo the cruelleſf murderer, oz arranteſt thief- in ozdinary Courts 
of juffice; Fourthiy,that theDukte of Lancaffer had dons moze treſpalle to King 

Riehard andhis Realm, then King Richard had done fo him o2 them, 4c. and 
deſired, that if they would pzoceed againft him, that the names of them that ſo 
Se DPmmm 3 wouls 
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Articuli Cleri. Cap.15. 


would pzocced might be entred info the Parliament Roll. It 1s true, that the 
Parliament Roll omitteth this ſpechof the Bithop, but it appeareth by the 
Parliament Roll, that the L 07ds pzoceededagainff King Richard, and adjudged 
him fo perpetual p2iſon, whoſe life they would by all means to be ſated, as the 


' Roll repozteth, The names of the Biſhops, and L o2ds, and Knights that aſ- 


ſented; are ſet down, as the Roll of the Parliament repozts-; ſoas it ſemeth, 


- that the ſont and reſolute ſpech of the wozthy* Biſhop w2ought ſome effec ; 


Foz this ſpeech he was arreffed by the Earle Parthal, and being foz a ſmall 
time committed to the'cuſtody of the Abbot of Saint Albans was ſon deliver, 


_ ed; againft him never any judictal pzoceeding was had fo2 this ſpeech in Par- 


liament : but this Bilhop, tranſpozted with exceſſe of zeale, and affcatonate 
defire of the enlargement and rcffitution of King Richard, was party and pzivy 
to the conſpiracy of Thomas Holland 'Tarl of Kent , John Holland Carl gf 
Yuntingdon, John Montacute Earle of Salisbury, Edward Carl of Rutland, 
Thomas L o2d Spencer,and others; to kill the King, under colour of Joufting any 


op hoe _ P. Paſtimes in the Chaiſtmas time, at the Caſtls of Windeſoz, where the King 


lay inthe firſt year of his reign : foz this he was inditedof high treaſon, ar- 
raigned, tryed, and had jſudgementas in caſe of high treaſon. -Byt cor Regis in 
manu Domini, the King-pardoned him, and ſet him at liberty. $3any moze pze- 
ſidents might to this end be p2oduced, but we will conclude this point with a 
reſolution of all the Judges in 24 H.-8. A P2teſt was attained by verdid at the 
Gable delivery at Newgate, foz clipping of the Kings coine,viz. George Nobles, 
and by advice of all the Judges ,judgement was given againft himto be dzawn 
and hanged, as another lay perſon, becauſe it was high treaſon, and without de- 
gradation he was executedat Titbozne, h | 
Now foz2 Purder, 3Surglary, Robbery, Sodomy, Rape, Burning of houſes, 
and many other Felonies, the benefit and p2iviledge of Clergy is taken away 


| by divers Ads of Parliament,” whereunts the-3Biſhops were party, whereof 


you may read lib. 11. Alexander Poulters caſe, and where the benefit and pzivi- 
ledge of Clergy remaineth, the party that takes the benefit of it hall not be de- 
livered to the Dzdinary, noz make any purgation(which had been much abuſed) 
but fozthwith be enlarged and delivered out of p2iſon by the Juffices, by whom 
ſuch Clergy is allowed, as by another Ac of Parliament, whereunto the Bi- 
Hops were party, appeareth. 1s , Ie 

* Amongl the ancient cuffomes-and liberties of England recognized and de- 
clared in the Parliament befoze mentioned, holden in the cleventh pear of Hen- 
ry the ſecond, this was one, Cler1 accuſati de quacunquere, ſummonin a Julticiario 
Regis, veniant in Curiam ipfi reſponſuri ibidem de hoc, unde videbitur Curiz Regts 
quod abit fit reſpondendum, & in Curia Ecclefiaſticay unde videbitur quod bi fit re- 
; © ups wh ita quod Regts Juſticiarius mittert in Curiam ſanRtz Ecclefhz, ad yiden- 

um quomodo res tbi traſtabitur, '& fi Clericus convictus, vel confeſlus fuerit, non de- 

bet cum de c#tero Eccleſia tueri, Doas in effect the ancient law and cuſfome of 
England in that caſe is reſfo2ed. ba 

L aftly, out of what ret this p2iviledge ſpzang 2? Jt fok his rot from a Con- 
Titution of the Pope,that no man ſhould accuſe the Pziefts of holy Church be 
foe a ſecular Judge, which being contrary to the Crown and Dignity of the 
Ktng, and common Law, bound nof here, till it was confirmed by Parlias 
ment, and the rather, foz that the Church had no power to puniſh the offence ; 
but where their claim was general, the Parliament of Edw. r. and cuſfome of 
the Realm reftrained it only to felony, ſo as they were to anſwer to high trea- 
ſon, and all offences under felony. | 


q Clericus ad Ecclefiam confugiens, &c.] wy this Law, ifa- 
ny that was infra ſacros ordines committed felony, and fo2 his tuition fled to a 
Church, if he claimed the p2iviledge of his Clergy, he ſhould not be compclled to 
abjure, but ſubmitting himſelf to the law of the Kingdeme, he ſhould enjoy the 
p2iviledge of his Clergy. Se& mozeof this matter in the next $ (ccundum laudab? 
&1 | « Secundum 


Cap.16. Articeli Cleri. 


© © Secundum.laudabilem conſuerndinem regni.] go as this 


p2ivilege of the Clergy took not his vVigoz oz ftrength by fozce of any fozrain Rome avant ces 


Councel oz Canon, but by authoaity of Parliament, and by the laudable law and 
eatome of the Kingdome, a point wozthy of obſervation, the anſwer being ſo 
cautelouſly penned in thoſe dayes, left any thing in the petition ſhould counte- 
nance any fozraign juriſdiction : 1But ſo far as . lex & conſuctudo regni have al- 
lowed of the p2iviledge of the Clergy, ſo far, and no further it is to be al- 
lowed ; and yet with this limitation, ſo as the Clerk would ſubmit himſelf (as 
hath been ſaid) to fake it by the law of the Kingdome erpzeſſed in theſe wozds , 
Sed legtregnife reddens, &c. 


\ Pe that is Within o2ders hath a pziviledge, that albeit he hath had the pivi- 4 H.7. cap.13. 


ledge of His Clergy foz a felony, he may have his Clergy afterward again, : and 
ſo cannot a [ay-man ; and he that is within o2ders, and hath his Clergy allow- 
ed, ſhill not be bzanded in the hand. 1But theſe paiviledges are given by Ac of 
Parliament, | | | 


Ry RY . 
P_) 


oF + pb of nf 3 
Tem, quanquam confeſsio coram illo qui non eſt Judex 
confitentis, locum non teneat, nec ſufficiat ad faciend' pro- 
ceſſum, vel ſententiam proferendam : quidam tamen ſeculares 
Tudices Clericos,qui de foro ſno in hac parte non exiftunr, re- 
atus proprios, & enormes, ut puta furta, roberias, homicidia, 
coram ets confitentes,admittune accuſatione illora,quam iph 
communiter vocant appellum, ipſos ſic cofitentes, & accuſan- 
tes, ſeu appellum facientes, non liberant Prelaris corum poſt 
przmiſſa, quanquam ſuper his fuerinr ſufficienter requiſir”, 
licet coram eis etiam per confeſsjonem propriam judicari vel 
condenari nequeant,ab{que violationeEccleltaſticz libertaris. 
Reſponſio: Appellatori in forma debira,tanquam Clerico, per 
Ordinarium petito libertatis Eccleſiaſticzx beneficio,non nega- 
bitur. Nos deliderantes ſtatui EccleſizAnglicanz, & tranquil- 
litati, & quieti Przlatorum, & Cleri przdictorum (quatenus 
de jure poterimus) providere, ad honorem Dei, & emendati- 
onem ſtatus ditz Ecclefiz,& Prelatorum, &Cleri prxdicto- 
rum, omnes & ſingulas reſponſiones prediftas, acomnia & 
ſingula in eiſdem reſponſionibus content” ratificantes & ap- 
probantes, ea pro nobis & hzredibus noſtris concedimus, 6 
przcipimus in perpetuum inviolabiliter obſervari : volentes, 
& concedentes pro nobis & hxredibus noſtris, quod prxditti 
Przlati,& Clerus, & corum ſucceſlores in perpetuum in pre- 
miſsis juriſditionem Eccleſiaſticam exerceant,juxta tenorem 


reſponſionum prexdi&tarum,abſque occaſione, inquieratione, 
vel 


4 


% 


Vide W.z. cap.z. 


637 


ſolonque le cu- 


heures uſe. 


638 Articuli Cleri. Cap.16. 
_ vel impedimento noſtri, yel noſtrorum_heredum, ſeu mini- 
ſtrorum quorumcungque, In cujus, &c. Teſt. &c. 


We have be n-the longer in erpoſition of the fozmer Chapter, becauſe we 
ſhould be the ſhozter in this which ſomewhat concerneth the ſame matter. 


q Appellatori » 1+ Probatori.) Albeit the Clergy hers p:efended, that 
the confeſſion of a Clerk (when he was indicted of felony, and confeſſed the fe- 
10 E.3. cor. 247. lony, and became an appzover) was corcam non Judice ; yet the continual opinion 
47 H. 6.fol 7- andreſolution of the Judges were againft this : foz they reſolved, that ſuch a 
1354330. Clerk as conſefſed the felony befoze a ſecular Judge, could not. make hls pur; 
_—_ gation, and conſequently, the confeſſion did bind him ; and therefoze Shard in 
Vid. 12 R.2.co- -35 E. 3, ſpake in the perſon of a Pzelate. And when the Clerk was delivered 
ron 209. & 247. tg'the Dzdinary, - without any purgation to be made, he ought to have degrade 
8 Ez. co100.417. h{y, but commonly, if the offender were a Ponk, he delivered him tohis Qb- 
bot to remain in the Abbey perpetually ; and if he were ſecular,he remained in 
. the Bilhops pziloii, ec. tn a very favonrable manner ; which abufes grew (9 
odious and inſufferable in encouragement of malefacozs in their wickedneſſe, 
as they were juſtly taken away, as is afozeſaid. 
24 E. 3-73. 2. An appeal of robbery was bzought againft J. de B. Ponk of L. who pleaded 
22 E, 3.cor. 276 not guilty, and put himſelf upon the tryal of the Country, who found him not 
_ __ - guilty, whereupon ths Abbot of L, and the ſaid Ponk bzonght a wait-of conſpi- 
__ S acain(t divers, which pzocured and abetted the ſaid appeal, and recover 
ooo Parks in damages, which conld not have ben recovered, unleſſe the 
Ponk had been legitimo modo. acquietatus, befaze a competent Judge : and here- 
by it appeareth that a Clerk might wave the ptviledge of his Clergy, if he 
would, and be fried by the conrſe of the common Law. And note, when he 
knew himſelf free and innocent, then he would be tried by the common Law, 
but when he found himſelf foul and guilty, then would he ſhelter himſelf under 
the p2idilevge of his Clergy : and thoagh they committed Tempozal crimes,yet 
wonld they not be fried by the Tempozal laws, which was the moze againſt 
reaſon, becauſe no other law within this Realm could puniſh them foz the ſame, 
but the Tempozal laws only. Les 


A SINSSISREREEEEEESLASSSSSLNSSS 
The Expoſition of 18 Edw.3. Cap, 7. 
of Tithes. 


—_—_—_ ” y_ 


oh _— 
—— — 
— 


| Futon que per la ou Briefes de Scire fac' cient eſtre grantes a 
garner Prelates religious & auters Clerkes, a reſpondre des 
Diſmes a noſtre Chancerie, & a monſtrer fils cient riens pur 
enſachent riens dire pur quoy tiels Diſmesa les Demandants 
ne deinent eftre reſtitus, & a reſponder anxibien aux nous, 
come a partie de tieux Diſmes.FQueticux Bricfes deſere en a- 
yant ne ſoient grantes, & que les proceſſes pendants ſur tieux 
Briefes ſojent anientes & repeales, & que les parties diſmiles 
devant ſecular ]uges de tiels manners de pleas : ſaves a nous 
noſtre- droit tiel come nous & nous Anceſtres ayouns eit, & 
ſoloions avoir de reaſon. En teſtimoinancede quele choſe, 
a le requeſt des dites Prelates a ceſtes preſentes lettres avons 
fairmetre noz ſeale. Done a Londres le 8. jourde July lan de 
noſtre reigne Engleterre Diſoitiſme, & de France Quints, 


WBefoze we enter into the expoſition of this Ac, we will cleare if of an ob- 
jeaion againft the life of if, viz. That it ſhould be no Ad of Parliament, but an 
ozdinance made by the King onely at the requeſt of the P2elates : And that 
the King to theſe letters had: put his ſeal, and the Tefte and date as done by the 
King only ; all which, ſay they, appear in the Parliament Roll, and that ths 
clauſe of En teſtimoinance de quel choſe, &c. is left out of the pint. 

But hereunto we anſwer, that by the ſaid clauſe En teſtimoinance dequel,&c. 
ts to be underſtood, that this Ac was ſo plauſible to the Pzelates, that they re- 
queffed the King, that it might be exemplified under the great Seal foz the 
better pzcſervation thereof, which the King granted. This Parliament be- 
gan the Munday after the ORtab.Trinitatis,Which was 16 Junii ; and this exem- 
plification was 8$ Juli after this Act was paſſed, there being but ſeven Acts 
paſſed at this Parliament. And En teſtimoinance de quelz and the whole clauſe 
following, are wozds of an eremplification. 

Now that this ozdinance befoze the clauſe of the exemplification is an Actof 
Parliament, Firft, is pzoved by divers reaſons, viz. The title of the Parlta- 
ment is, Incipit Statutum Regis Edwardi anno regni ſui decimo oRayo. Secondly, 
it-is entred in the Parliament Roll. Thirdly, i was by fozce of the Kings 
wzit, (as the uſage then was ) p2oclatmed as an Act of Parliament, which 
wzit in French we thinke god to tranſcribe in theſe wozds : Edward per le 

race de Dieu Roy dangleterre & de France,8& Seignieur dirland a noſftre Viſcount de 
ottingham, ſalus. Saches que a noſtre Parliament tenus a Weſtm* le Lundye 
procheine - apres les Oaves de la Trinity procheine paſſes entre autres choles 
monſtres , afſentus , & accordes en dit Parliament , fi furent monſtres , aflencus 
& accordes les choſes ſous eſcrires. And aftef a rehearſall of all the Statutes, 


whereof this ſeventh Chapter is one, the_concluſion 1s, Ec pur ceo youz 
mandous, que touts les Statutes faces crier & publier, & fermement tener per mye 
voſtre Baillie ſolonque la forme & tenur dicclle. Er ceo ne leſſes cn aſcun 


mannere, &c, 


Any 


639 


Le Prearnble. 


*©LeAR. 


Vide Rox. Pail. 
i$ E.3. nu, 31s 


18 E. 3. Cap. 7. 


AndeE.NB. 30 E. taketh it foz a Statute,and ſo if ith eter been bythe gene- 
rall conſent from time fo time of learned men. Andifit ſhculdnot be a Sta- 
tute, it would wozk great trouble and difſquiet inthe Realm, Now that 


we have clearcd this objection, let us peruſe the woz2ds of the Act. 


«| Oubriefes de Scire facias cient eftre grantes, &c.] This 


rehearſall in this ſtatute is true ; foz we have found, that upon dtvers matters 

of recozd, that is to ſay, enrolled, returned, oz removedints the Chancery; 

Firft upon tithes granted by the Kings Letters Pafcnts , whichare inrolle 

in the Chancery, wzits of Scire fac' were bzonght in that Ceurt , as taking one 
In bundello bre- example foz many : In 17E, 3.aScie fac was bought by the King, andthe 
vium, an 37 E-3. Dean and Canons ofthe Kings free-Chappell of Saint Martins London, upon 
part, x.&3-in Jetters Patents of -Mawd, quondam Reeinz Angliz, of tithes, ec. againff the 
rurri London, yy of Saint Johns of Colcheſter, who twk the lame after ſeverance, where- 
Ds Ag unto the Abbot pleaded, 4c. wozthy tobe ſeen. 


q A garner Prelates religious & auters Clerks &c.] gue, 
this. Scire fac' was not bzought agatalt the poſſeſſozs of the land foz ſubſtracion 
of tithes, but againſt the Pzelates, o2 other Clerkes, which tok the tithes 
after they wore ſevered. ©& 6 E., 1, in bundello petitionum in turri London, 
where the petition was foz ſubſtracion of tithes, to be put in poſſeſſion : the 
anſwer was in Parliament anno 6 E, x. Rex non intromitrit ſe de hiis que taliter 
ſpeRant ad forum Ecclefiaſticum, profequatur jus ſuum yerſus Clericum coram Or- 

inario, Yerewith agreeth Bracton, lib. 5. fol. 403, & 407. 
+ doo os of Commiſſions out ofthe Chancery were directed to certain perſons, giving 
pl. 75. them authozity to enquire, whether ſuch a ſpiritual perſon ought to have tithes 
a Rot. clauſ.7. of ſuch lands, whereupon Jnquiſitions were taken and returned; and if it were 
E, 2» found foz the ſpirituall perſon, upon this recozd he might have a *Scire fac? a- 
+; 9-9 hoturag gainft any Pzelate religious, o2 other Clerk that twk them after ſeverance. 
Johannis. * Conipertum eft per inquifitionem ReRorum, & Vicariorum vicinorum de Ewel, 
«22 afl.pl.75- quod Vicarius Ecclefz ibidem percipere debet minutas dectmas omnium animalium 
38. all. pl. 20 ijbidem, & molend* aquaric' ibidem, But no Scire fac. was ſued herenpon, foz 
_—— that the Uicar was fo ſue fo2 ſubtraction of theſe tithes againft the owner of 
_ "3 Paſch. * theland in the Spirifual Court. | 
1$ E.r. the Biſh. * Alſo upon a fine erecutozy of tithes befoze this Act, the fenour whereof 
of Carliſles caſe; was removed into Chancery, a Scire fac” did lye therefoze againf the ſpirituall 
ro whoſe pred perſon that perned the ſame after they were ſevered. 


ceſlors Hen. rex 


verus conceflit * Savant a nous noſtre droit, &c.] wy fozce of this * ſaving 


gn —_— not onely the King himſelf, but the Pzovoſf of C. being the Kings Patent of 
2” wh = H 6's wh tithes of the new affarfs in the Fozelt of Kockingham in the County of Pozth- 
E Norte, this a& Jampton, bought a Scire fac* in the Chancery after this ſfatute,againlt certain 
of18E. 3: is not th mw Bs ers harms bes Lettics Þ - ny”) uy —_ 
mentioned in ton of the la L£co2ding fo the Kings Letters Patents. Zhe © Defen- 
this _ d - che ants pleaded fo the juriſdiction of the Courf,that the conuſans of this cauſe foz 
nf 4 porn - tithes appertained to Court Chailfian, and not tothe Chancery, whereunto- it 
be within the $a- _ —_ - <p yang that _ on underft&d, where the ſuit was 
ving. - _ taken againl them that onght to pay the tifhes (that is fo-ſay)fo2 (ubKraction of 
cN acne t<h35 tithes, and not when it was bzought againſt them, that were w2ongfull takers 
——— ver ach of the tithes. And all this is well warranted by the bok;whereupon the Defen- - 
it open the true Rn \k Hit —_— and the _ delivered over to be fried in the Kings 
ſenſe & reaſon of Wench. © Hill. 32 E.1, coram Rege Wigorn” the Pzioz of Wozceſters caſe 
the commen ly —_— by the bc yep urer,and all 9-5 Judges and 2Barons, thaf ap- 
” Pzopziation of tithes 1s no Poztmaine, * Quia decim# ſunt merz ſpixituales, qua- 

Pack rn = mm coonitio ad Curiam Chriflianicatis pertiner, & non ad Coitam err Fry 
in banco regis, © And yet the inference that Firzherberr makefh, that befoze this Statute of 
rot. x35. Buck. 18 E,3, theright of tithes was tryed in the Kings Courf,was true ; foz upon 
F.N.B.zoE. Aa Scire factas by a ſpirituall perſon againft a ſpirituall perſon, and foz 


tithes, 


. Of Tithe. 


fich:s which were Dpiritual, the right of tithes was triedin the Scire fac? be- 

foze this Statute, albeit the tithes were ſevered, Which 1s now taken away in 

cafe of the Scizc fac* by this Statute. . TS 28E.3.f0.6,8.9.b. 
_* And at this day , albeif in cafe of fithes, the parties by pleading admit ** E-4: 23> 24 
the Juriidiction of the Court , yet if it be between Spiritnal per-ons, and the 7201-527-33 11.6 
right of tithes come to be tried, albeit it be after the tithes ſevered, the 48:4.6.12 68.4.5 
Ciurt Ex officio ſhall ouſte the Court of Juriſdiction, which x hot 
we hold, where the right of patronage Was nof dzawne tn Trio. 5E.:. in Banco 2g, Norff.Paſch. 
queſtion , was wought by the conitrucion and confequent bas Rotf. Norkh, Abb,ye Setbies 
of the ſaid Statute cf x8 E, 3. foz befoze that Statute right |; hy FH Ss in _— _— 
of Tithes, aſter ſeverance: was tried in a Scire fac* by the x1;z, Penbreges Caſe. Mik 4F.j. 16 
Common Law in certain caſes. WBut When the right of Banco Ror. 88. Salop. Brag: 1. 5: 403. 
tithes treach tothe difſolution o2 diminution of the Advow- Placira ce adyocat. Eccl. ſpe&ant. ad 
ſou, #c. in certain caſes, the right of tithes at this day ( as: SCE $44 60648, Glany. 1.4. 
hath be&@n ſatd) fſh:ll be tried in brevi de reAo advecat? de- Re Be ES eras EY 
cimarum z and in the Indicavic ; but neither cf theſe Waits 44 k. a5.b.c.d. 50.c.1. 55, c.x. 30. <a. 
give any juriſdiction to the Kings Court, to hold plea foz fub- 37-c. Vid, brev. de Indicay, Vid,Regilt, 
fraction of tithes , but that ts ſent to the Eccleſtaltical Court 29: Þ- de rev. advocar. decim. Regiſt, 
fo determine. 36. b. prohibition de decimis reparatis. 


W. 2. Cap. 5. 4 E. 3. 27. Per Parning. 
76.3.4%. 8E.3.49. 38E.3 13. 16 E.z. Quare Impetit 147, 31 H, 6.13. 


Do&. & Stud, Lib. 2. Cap. 25. fol, 108. 


Nulius pro dectmis quz ſunt ſpirituales 
> oneribus remporalibus onerar1 deber.. 


38 H.6. 20. 12 E.4.13, 2 H. 7,12, 


de aliqua reparatione pontis ſeu ali- Hil.z5E.z.coram 
15ut at this day if tithes be in the Reg-Ror-72.Mid, 


nds of Z©cmpoz.l men, they are by reaſon of them contributozy fs tempo Vii.zz H.8. C87. 


ral charges. 


Dier7E .6.83.l.1r 
fo.25.b. tn Henry 


Where if ts ſad in ſome of our Boks, that of ancient time befoze the Harpers Cake. 
Councel of Lateran , any man might have given his tithes 
to whit Spiritual perſon he would, and that at that Cotmr- _——— Brian, 44 E.3.F- 
cel it was p26vided, that tithes in one Pariſh ſhould be gt- 5;..;, eg & END aotl T.ih.a fol 
ten to the Kedo2 02 Parſon of the ſame-Pariſh, that he 44. in Leveſque de Wincheſters cate. 
that gave the @ptritual fad, fhould reap Tempozal; ec. Bur Farning in 7 E.3. fo.s. pl'8. who 
be truth 15, that J have peruſed the Councels holden "= long far was Lord Treaſurer , 
at Lateran, and ſpectilly that holden under Pope Alexander + amd 2 arg man 
the third, Anno Domini 1179. Anno 25 H, 2. and cannot finde me, before a new condicatarals 
any ſuch Decree: ut Pope Ivnocenc the. third, in a decre- by the Pope, the Patron of one Churcla 
tall Epiſtle, in o2 abont- the pear of our: L02d f 1200, and might grant his rithes ro another Pa 
the firft year of King Jolm dated at Lateran, directed to the REY S by the pr gar 
Archbiſhop of Canterbury, Ur Ecclefiis parochialibus jufte dect- —Shd ng ns _ _ eng 
. I G - In his decretall Epiſtle , 
mz perſolvantur, hath theſe wozds, Pervenic ad audientiam which you ſhall find in his 6 Epiſtle. 
noftram , quod multi in Dioccſi tua decimas ſuas integras vel Deerer. lib. x. pag. 452, Edit. Colon. 
duas partes ipſarum non 1llis Ecclefits 1n quarum parochits ha- _ the Statures of 18 E, 3. cap, 7- 
bitant , vel ubi pradia habent, & a quibus Ecclefiaſtica perct- ng — Lane any A 
punt ſacramznta , perſolyunt ſed eas aliis pro ſua diftribuunt 179,180, f Annos, Regis fs 
voluntate, Cum 1gvur inconventens cfle videatur, & a 'rattone In Bundello petitionum Parliam. Anno 
difimile , ut Eccleliz quz ſpiricualia- ſeminant , metrere non $6 Et. in Turri, 
debent a ſuis parochtanis temporalia , & habere ; fraternitatt tux authoritate 
preſentium 1ndulgemus , ut liceat tibt ſuper hoc » non obſtante- comradiCtione yel 
appellatione cujuſliver, ſeu confucrudine hactenus ovfervara , - quod canonicum 
fucrit ordinare & facere quod ftatueris per cenſuram Ecclefiafticam firmiter ob- 
ſeryari , nulli ergo, &c. confirmationis, &c, Dar, Lateran Nonas Juln. And 
(that J make ſpe.;k once fo2 all) this Epiſtle Decret«l bound not the Subjects 
of this Realm, but the ſame being jult and reaſonable, they allowed the ſame, 
and fo became Lex terr#, | 
2ﬀ Linwood Cap. dz locato & condudto, fo, 117; verbo portiones, Where he 
ſaith , Quod ante confilium Eaceranenſe , Anno Doimint 1199, bene potuerunt 
laict deciinas in feudum retinere , &<as altert Eccleſiz dare ; non tamen poſt diti 
confilit, &c, Any thus began peztions of tithes, that the Parſon of one 
| Nnnn Pariſh 


Having ſpoken of 
Tithes, it is ſaid 

* Hac pradicauit 
beatus Auguſtinusz 
& conceſ]ja ſunt 2 
Rege, Baronibus, 
Go populo, WC. 
Lamb. 128. 


Vide inter leges 
Edwardi Regis, 
* cap.8$. ubi ſupra. 
de boſco. 


Rot. Parl. anno 
17 E. 3. 01.51 
Hor. Par. 18 E:3. 
Artic. 9. 

* This conſtituti- 
on was made in 
Ann.17E.3.Ann. 
Dom.x 34 3. Vide 
Linwood. _ 
Note the aſlevera- 
tion of the whole 
body of the Realm 
in this petition 5 
concerning the 
paimenr of Tithe 
wood. 

Ror. Par, 21 E«3-» 
Artic. 48. 

Noxe alſo theſe 
aſleycrations. 


Rot. Par. 25 E. 3+ 
nu. 37. 

Rot, Par. 45 E. 3» 
nu. and inthe 

_ prinr.cap.3. 


_ Li. intrat. R, fo. 
Repgilt. fo. 44- 
See the old Book 
ef Entries, fol. 
34. b. & 34. 2 
premunire, prin» 
ted Anno Dom. 


1546. 50 E.z-10. 


9 F.6. 56. Pl. 
Com. 47. Lib.11. 
fol. 48.b. Lifords 
Caſe, 


18 E.. Z. Cap.7. 
Pariſh hath in another. Vide confilium Lateran', Anno Domini 1215, 17 Joh, 


Regis. | : 
 lbeit the parochial right of tithes is now effabliſhed by divers Acts of 


Parliament, as befeze it appeareth, (a mafter feuding tothe erceding benefit 


and quiet of the Clergy) yet he that is deſireus to know what the ancient 


Laws of England were concerning the paiment of tithes befoze the Conqueſt, 
let him reade Faxdus Edyardi & Guthruni Regum, cap, 6, & inter leges Ethelſtanj, 
cap.x, Inter leges Edmundi Regis, Cap, 2. Leges Edgari Regis, Cap, 2, & 3. Leges 
Canuri Regis, Cap.s, 10, 11, 12. & Leges Edward Regis, * eap.8.x0, Quas Wil. 
lielmus conqueſtor recitayit & confirmayirt, All which Laws Mr, Lambard hath 
well tranflated out of the aron info the Latin tongue, which was faithfully, 
but not ſo accurately, done befoze him, which we have. 

There hath ben great controverfie herefofoze concerning the tithes of wad, 
as appeareth by divers petitions in Parliament, which petitions fogether with 
the anſwers we will recite, and incidently will ſhew, how that controverfte is 
quieted and ended. 

That no man be impleaded fo2 fithes of wood, o2 underwod, buf in places 
accuſtomed, The Anſwer was, As heretofoze the ſame ſhall be, Item pria 
le commen, que come * conſtitution ſoit fait per les Prelates a prender diſme 
de cheſcun maner de boyes, quel choſe ne fuit unques uſee, 8 que niefs, & femes 
poent fare teftaments, que eft contre reaſon, que pleſe per luy, & per ſon. ben 
counſeil ordeiner remedie , & que ſon people demoerge en meſme leſtate quilz 
ſolotent eftre en temps de touts ſes progenitors, & que prohibitions ſojent grantey 
a touts ceux que ſont impledes de diſmes de bois ſans ayotr conſultation, Where 
unto the anſwer of the King was , The King willeth that Law and reaſon be 
Done + , 

Item monſtre la commune come nadgaires Lercheyeſque de Canterbury, & les au- 
ters Prelates ordeinerent une conſtitution a doner diſmes de ſubbois yendus tantſo- 
Iement la ou avant ſes heures nulles diſmes furent dones, ore les gents de Scinc 
Eſeliſe per force de lay conſtitution pernent & demandent les diſmes auxibien de oro; 
bots, come de ſubbois yendus & neint vendus, econtre ce qui is ontwuſes puis remps de 
memorle a la grand damage de la commune de quot 11z priont remedie, de lun point 
& del autre, | 

Whereunto the anſwer is, The Archbiſhop of Canterbury, and the other 
Wilhops have anſwered, that ſuch tithe is not demaunded by reaſon of the ſaid 
conftitution, but of underweed. 3But the Subject being Till moleſted fo2 woods 
not titheable, complained in again in Anno 25 E. 3. all which were pzepara- 
tives toa god Law made in Aano 45 E. 3. cap. 3. De grofle boyes dage de vint 
ans, ou de orcinder age nuldiſmes ſerra demands in noſme de ceſt parol ſylva cxdua, 
eſt ordeine 8& eſtablie que prohibition en ceo caſe,. ſoit grant, & ſur ceo artach- 
ment come ad eſtre uſe ayant ceux heures. | 

Jt appeareth befoze that all the Biſhops claimed only fithes de ſubbois, of 
underwed, under the name of filva czdua, ſo as of hautboyes, of great wwd 
no tithes were claimed ; but herein reſted two doubts; x. What ſhould be 
ſatd high o2 great wad. 2, Df what age the ſame ſhould be, becauſe it is par- 
cel of the inheritance. | 

As to the firſt, this Ac, which is declarafozy of the Common Law as 
it appeareth by the Book in 50E. 3. fol.10. b. g H. 6.fol. 56, Pl, Com. fol.471. 
and this Ac it ſelf pzoveth it, foz it concludeth Come ad eſtre uſe de- 
_ ceux heures ; and this is confirmed by divers judgements hereafter 
cifed. 

Andit is to be underff@d that this Act uſeth theſe wozds groſle boyes, and 
not haut boyes, 02 graund boyes, Which wozd ts alſo uſed in the 1Boks of 50 E. z, 
and 9 H. 6. And in this Ac this wozd | grofle] ſignifieth ſpecially ſuch wwd as 
hath been, o2 is either by the Common law oz Cuſtome of the Country 
timber, foz this Ac extends not to other woods, that have not been, oz will 
not ſerve foz timber, though they be of the greatneſſe oz bigneſſe of m—_— 

nd 
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And it is fo be dbfcrved, that the p:ohibition in 50 E. ; 'fo2 ſing fo2 Tithes 
in Court Chiltian of grofſe boys, was grounded upon the Common Law 
without mentioning of this Ac. 

' Þore it is fo be demanded, To what kinve of wod grofſe boys do crtend x 
And the aniwer 1s, that Dke, Kth, and Elm, are included within theſe wo2ds; 
and ſo is B&ch, Yoſbeche, and Yoanbeam, "becauſe they ſerve foz building; d2 
reparation of houſes, Bills, Cottages, #c. againft the optitten in Plowd. Com- 
ment, fol, 470. It Molyns caſe, holden without Argemient, Which opinton the 
\. whole Court upon deliberate advice held to beno Law. 

* Jt was reſolved by the whole Court, that Aip 1s al's comp2 ehended within 
grolſſe boys, becauſe if may ſerve fo? building, 02 reparation, ut ſupra, But 
otherwiſe it ts of Birch, ( as it was ſaid) if was adjudged in the cafe of 
Lennard Cuſtos breyvlum , becauſe that kinde of wad ferreth nof fo2 
bailding. 

- * Ff a Timber free be arida, fieca, & non portans folia nce froctus in xftare, 
nec exiftens maeremnumn, and the owner cut it down, and convert if to fuel, Ic. 
no Tithe ſhall be paid thereof fo2 the inheritance which was once inif, 

< S9 fo2 the bark of Dkes, being Timber trees; no Tithes {hl be patd, be- 
cauſe it is parcell of the tre, and renueth not Us anno in anntim, * But fo2 
Acozns Tithe ſhall be paid becauſe they renne yearly. 

As fo the ſecond doubt, of what age thoſe groffe o2 Timber tres, whereof no 
Tithes ſhould be had, ſhould be ; The Statute reſolveth this doubt in theſe 
wo2ds, Grofle boys del age de 20, ans, ou g oreinder, Which peint wag alſs de- 
claratozy of the Common EL aw, as by the concluſion of this Act, and the 
authozities afozeſaid appeareth : fo2 this' groffe boys thus deſcribed, it apPea- 
reth- by the Ad, that Parſons and Uicars fuew 702 TLithes bf them, ca noſne 
de ceft parol, ſylva cxdua, | 


« Del age. de 20. ans. | This fs the age; as th ber all fuits in 
Court Chziſttan foz Zithes. And theſe wo2ds are fo be miderficd of groſffe 
trees +Which may ſerve foz Timber, and grow out of the owne ſtubs ;to2 if a 
man- uſually top 62 lop Timber tres, Tithes ſhall not be paid; though they be 
under: the age of 20. pears. Fo? as the LAW »2tviledgeth the body of the 
tree, w_ parcelt of the ' inheritance; fo it both p2ivitedge the bzatt- 
ches alſo, 

©9 if a man cut down Timber tres, Tithe th; #l not be paid fo2 the germpns 
d2 bzanches, whith grow out bf the refs, of what age ſvever ; fo2 that the 
rot is parcel of the inheritance, 

Lhe-Billjops, and others of the Tlevgte thing ttpon them to interpzet this 
Statute, which belonged not unto theiii, gave out and publiſhed that this O2vi- 
nance did not reſtrain their ancientJuriſdicion, and that this D2dinance was 
fiever affirmed foz a Statute ;-and thereupon the Subject was ſill vered in 
Court Chaiftian, both- contrary to the Common Law, and tHe f-.1d Statute: 
Aad thereupon a Bill was erhibifevin the tterf Parliament following, holden 
in the 47 yer of E.3. reciting the ſtatnfe of 45 E, z. and then ſhewing that the 
perſons of holy Church infending that this Dwinance did not - reffrain their 
anctent incroachments ; . E ſarmiling,that this Ws not «ffirmedfoz a Stateite; 
held plea in Conrt Chuſtian to the contrary of the D2dinartce afozeſaid, fethe 
great damage of the people. Wherefoze may tf pleafe our Soveraign Lozd the 
king to affirm the ſaid D2dinance foz 4 Stettife to endure foz all times fo 
come ; and that a ſpectallpzohibition upon the famne Statute thereupon be made 
in the Chancery, 'pzohibiting thit they outbnot hold plea tir Court Ch2iffian 
of Tithes of wed of the age afozefaid; Tdhereunts the. anſkver was; that fuch 
Pzohibition be granted, as hath beef ufed of ancient time; UWrhich anſwer 
being compared with the concluſiorr ef tha Adt'of 45 E. 5. Yath given ſuch an 
end to both theſe points;as noqueffion'hatÞ bettr ave thertofaf atiy time ſmce: 
/ Fic to ſay the truth, that the ſurmife thaf'fhis An'of 45 E. 3; was but att 
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See the firſt 
parr of the Inſt, 
fo. 3. Waſte in 
Beech, 
v0 It was adjudz- 
ed coram Rege 
Patch. 2 Jac. Re- 
£IS ror. 292, bee 
tween E enry 
Hall; and Dor& 
thy Fertiplace, 
Kane. 
a T.Com.fo, 450 
Molyns caſe. 
Tr. 26 El. coram 
rege, 
b Hil, 2 Jac. in 
Com. Kanc. Rot, 
229 int.-Brooke 
& Rogers, 
6 Lib. 11. f0.49. 
L ifords caſe. 
Do&. & Stud fo, 
1 Reine 
CgLt.IO. 4 
|'b. 11,fo, 49. M 


go E-3.t0. 0. - 
44+ E.3.32.a. mt 
rilme. 

11. Com. 470.b. 

Dor. & Stu1. fo. 
175. Br. diimcs 
14. {ib. 11. fo. 4g, 
Lifo:ds cafe. 


HM. Com. 470, 
So reſolved 

Paſch, 29 EI, c6- 
ram Rege Lib, 
Is. fo. 49. Lifts 
cafe, 


18 E. 3. Cap, 7. 
Dzdinance, and no Statute, was but a wer caLill;,withcut any colour of p26- 
bability ; Foz r. If is entred in the Parliament Rox amongſt the other Sra- 
tutes made af that Parliament. 2. Jt is under thetifle:in that Roll of $catur. 
E. 3.de anno regni ſut 45, 3+ Jt was p2oclatmed bythe Sheriffs ( as theuſcge 
in thoſe dayes was ) amongſt. the reft of the Statutes of that Paritanient, 
4+ It hath the phzaſe of an Act of Parliament, | Ordeine eſt cr cſtablie | agre- 
ing therein in effect with the other As in that Parliament, 5. It hath the 
conſent of the Lo2zds and Commens (who joyn in the Petition in the Pzeam- 
ble) and of the King. 6. Infinite pzohibitions upen this Statute, as taking 
ſome few Pzecedents, whercof we have the number Roll , of ſuch as be 
| not in pint. 
Regiſt, 34. the Coram Rege Tr. 27 E. 1. Rot. 28. Linc* Magiſter Willielmus Perſona ec- 
ſame prohibition. c1ef3z de Epworth attachiatus fuic ad reſpondend* Stephano de Rodnesde Gener* 
&50 E.3-1% Jaco, & Williclmo Stel de Cottingham de placito quare ſecutus fuir placitumin 
curia Chriſtianicatis , de catallis et debitis quz non ſunt de teftamento, vel ma- 
trumonio contra prohibitionem Regis , &c, Etunde queruntur, quod cum pradictus 
Maogiſter Willielmus ſecutus fuit placitum yerſus eos in curia Chriftianitatis coram 


De quercubus & Offic* Epiſcopi Lincol' de catallis et debitis laicis, yiz, de quercubus et aliis arbo- 


bocibus. ribus per ipſos empt* de quodam Rogero m—_ Et idem Stephanus et W1lliel- 
Vide Paſch. mus ſuper hoc protuliſkent prohibitionem domini Regis coram predict? Officiariis in 


15 E.x. in banco. eccleſia omnium SanRorum de North* die Martis prox? poſt feftum Sancti Nicholai, 
Rot. 52. Lin” anno regni regis nunc 25, et ciinhibuiſſent ne placitum illud contra prohibitionem 
ve" przdictam ulterius ſequeretur 1n przfentia Rogeri de Waldebye, Gened* de Caye, 
TE Willielmi de Cleri, et Thomz de Rednefle tunc ibidem przſentlum , idem tamen 
Magiſter Willielmus non obftante prohibitione predicta placitum prxd* ulterius 
ſecutus fuir quouſque ipfi per ſeftam ſuam prxdiftam excommunicarti fuerunt ; 
unde dicunt quod detertoratt ſunt et dampnum habent ad valenclam C, 1, et in con» 
tempt? domini Regis mille lidr”, &c. | 
8 przdiftus Magiſter Willielmus vent et defendit , &c, Et dicit quod nullum 
OS coo Fa ” placitum de bonis et catallis latcts ſecutus fuitin curia Chriftianitatis contra prohibit. 
pot holden, onem domini Regis ficut et imponunt , et vadiavit eis inde legemſe 12 manu, &c, 
that inthiscaſe. And had a day to make his Law, at which he came ; and Incepit (ſaith the 
he might wage Reco2d) jurare, etpoſt quartum juratum defecit de lege , Ideo confideratum eſt, 
bis Law. - quod przdit* Stephanus et Willielmus recuperarent damna ſua predifta centwn li- 
$1 54-01% a brarum, et fecit finem cum Rege ad 4o, 1, | NN: 
— E.z. tit, Ley, Alt is fo be noted that the Parſon fad -not upon his right-fo have Tithes of 
G2. Butin Dhke and other trees ; but the colour he had to wage his Law, was in reſpec of 
44 E-3-fol.32. theſe Wozds, De bonis er carallis laicis, and Tithes are not L ay-chattels : but 
# af yeeare hedurſt not in that caſe ffand to 1t fo make his Law, but upon failing therein, 
-«notin a Writ Judgement was given againff him of the damages, as the Plaintifes 
of Contempt Had counted. , 
and ſo hath che De& Lib, Intrat, Raſt. fol. 448. b. nu. '2, 449, a prohibition ſur leſtatute de 
Law been taken 45 E. 3. circa 14 H. 7. Theold Wok of Entries, fol, 34, b, 


ever ſince. — Hill, 33 H.8. Rot. 78, Inter Sterling er Spooner. 


29m mega Fg : Ibidem Rot. 30>. Inter Peierset Dixon, | _;;. 
re H. 8. Mich. 34H, 8. Rot. 116. Inter Felton et Gloyer, 


Paſch. 36 H.8,Rot. 116. Inter Smy et Ap, Richard. 

Mich, 36 H, $8. Rot. 1. confinulis prohibirto, 

Hill, 36 H 8, Rot, 1, confimilis prohibitio, 

+ Paſch, 38 H. 8. Rot, 1. confimilis prohibitio. 

Mich, 38 H, 8. Rot, x. confimilis prohibitio, 
Coram Rege Trin. 1 E.6, Rot, 94. confunilis prohibitio.. Inter Herne et Croft, 
rempore E. 6, Mich, 2 E.6. Rot. 97, Inter Heford et Howe. 

Mich, 3 E, 6. Rot. 1. confinulis prohibitio, - 

Paſch, 4 E.6. Rot, 1. confimilis prohibitio. _.- 
Hil, 5 E.6, Rot,.2, confimilis prohibicio, | 
Trin, 6 E, 6, Rot, x. confimilis prohibitio, 
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Mich,'1, Ph, & Mar. Rot, 159. Inter Gray & Piipor » conflurutis ines: 

Paſch, 1 Mar, Rot, x, confimilis prohibitio, 

Hill. x1 & 2 Ph. & Mar, Rot. 1, confimilis prohibitio, , 7 

Paſch, x & 2 Ph, & Mar, Rot 3. conlimilis prohibicioz 

Trin, 1 & 2 Ph. & Mar. Rot, 10, confimilis prohivitio, 

Mich. 2 et 3 Ph, et Mar, Rot. 4. confimilis prohibitio, 

2 et 3 Ph, er Mar, Rot. x, conſimilis prohibirio. 
3 ct 4 Ph, ct Mar, Rot, 2, conſunulis prohibits, 

Hill. 4ct'5 Ph, et Mar, Rot. x, confimilis prohibitto. _ _ 

Mich. 4 ct 5 Ph, ct Mar, Rot. 1, conſamilis prohibicio, - 

We conld cite a woztd of other examples of this ktade, out of the ings 
YBench,Chancery, and Common plice,but in a caſe whereof never any learned 
man made any doubt, theſe ſh:ll ſuffice, 

ut this is againſt the Pzovinciall Conſtitution of Simon Mephain » An- 
no domini 13:32. Anno 6 E. 3. and the expoſition of Linwood thereupon. , 

There tis a Conſultation de ſylva czdua, where the pzohibition was, de cacal- 
lis & dectmts quz non ſunt -de teſtamento & matrimonioz and pet in the Con- 
ſultattion therets a reftraint (accozding fo the Common Law, and the (aid Act 
of 45 E..3. )! Dummodo tamen de grofſis arbortbus in hac parte non agatur, &c, 

It any ite tn Court Chzilttan foz Tithes de groflis arboribus ultra zratem 
20 anftorum he tncurrs the d:inger of a Przmunire ; if ſo it be contained in 
the Ltbcil. 

Jn the RKegiffer if 1s ſatd-by Herlafton, Concordatum fuircoram concilio Regis 
in Parliamento apud Sarum, quod conſultationes fieri debent de ſylva cxdua, co non 
ooftante , quod non _renoyatur per annum z & ſuper hoc facti fuir quzdam con- 
ſultarto pro Abbate de Notley, de ſylva czdua. 

Gzeat queſtion hath been made, when this Parliament at Salizbury was hol- 
den; buf we ſhall make it evident, that if was holden the Friday next after 
the Feaſt of Saint Mark the Evangelift in the ſeventh year of R. 2, which 
appeareth by Williamd: Herlaſtoni here named, who was a Clerk of the Chan- 
cery; and as here it appeareth, inſerted this into the Regiſter. 

wig Herlaſton lived at the time of the holding of this Parliament at Saliſ- 
bury ;_ 2 afterward in fhe ſame Regiſter, fol. 80, b, it is ſaid, Nota que nul 
home bet priſe, ne umpriſon, pur vert ne pur veniſon, fi il ne ſoit jd: ove le may- 
heur, ou f1il ne ſoit indite, &c, Er vide inde Statute R. 2, de Anno 7, cap. 4. Quando 7 
quis taliter fuerit indiftatus , & virtute inditamentt illius eſt convictus, ira quod non 
ponet ſe ſuper patriam, ct fic fiet de11lis , qui 1ndiRaci ſunt de receptamento, ac fi 
eflent principales tranſgreſſores- per Herlaſton. 

And in the Keaiſter, fol 261, a, yo thill finde this Note, Hoc breye con- 
ceſſim fur pro hominibus de Odtham, et conceſſum fuir pro omnibus alusantiquts 
dominicts per 'Carfcellariutm Lefcrope, et W, de Herlafton, Now this Leſ- 
crap? L92d .of Bolcon was Chancelloz tn aonis 2 & 5 R; 2, as we finde of 
Reco2d, 

_ Thus have we diſcovered the Clerk that inſerted into the Regiſter the ſaid 


» _ Wn 
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P 


Coram Rege | 
'tempore Mariz, 


Res! "it. 44.2, b. 
See "the old book 
of Entries, fol. 
34:2. the like pro= 
hibirion, T he lat» 
ter book of En-: 
trics, R.449. a. b. 


. Old Book of En* 


tries, 34. 4. 

31 H.8. tit,proe 
hib. Brook. 27. 
Regiſt: 49. a- 


Regiſt, fol. 80, b; 


7 R 2, Cap. 4s 


Concordatum tn the Parltament at Salisbury : 1But loking diligently intothat - 


Parliament Roll, no ſuch Concordatum as Herlaſton inſerted into the Regiſter 
can be found, and therefoze you muſt fakie if upon the truſt and credit of fhis 
Clerk. 4But admittiag that any ſuch Concordatum had been as in the Regiſter 
it is ſet down, tf may well ſtand with Law : Foz in the Regiſter , fol, 44, 
there is a Confultation (as befoze hath ben ſaid) De ſylva cxdua ,. and1s 
conſonant to Law, having fuch a reftraint in the lame Wait, as is 
afozeſaid, 
* A Countrey may pzcſcribe to be quit of Tithes of wad, 2 any other Tithe, 
ſo there be ſufficent maintenance and ſultentation of the Jncumbent bclides ; 
buf a Town cannot ſo pzeſcribe. 

Rex tali Jndici ſalutem, Monſtravit novis yenerabilis pater H. Lincoln* e- 
Piſcopuss' quod- cam I, przcentor eccleſiz bearx Mariz Lincoln' teneat de dono ſuo 
omngs 


Do & Stud, if 


's Hp 
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18 E. 3. Cap. Te 
omnes decimas 'dominicarum terrarum ſuarum vel dominici ſui de N, quas 1dem 
Epiſcopus 8 przxdeceſſores ſui Epiſcopi loci prxditi libere conferre conſueverunt : 
Prior beatz Catherinz extra Lincsln, clamans decimas illas pertinere ad Ec. 
clefiam ſuam de B. trahit eum inde in placitum, &c, Er quia placitum pre- 
dictum tangit coronam & dionitatem noſtram , przſertim cunr collatio earundem 
decimarum ad nos poſlit deyolyi ratione cuſtodiz vel eſchaerz , quia ettam confimile 
decimas conferimus in quibuſdam dominicis, & fimiliter quamplures magnates 
reoni noſtri in dominicis ſuts : Vobis prohibemus ne placitum i1lud teneatis in cn- 
ria Chriſtianitatis , nec aliquid quod in derogationem regiz dignitatis noſtrz ce- 
dere vyaleat if hac parte attenteris, ſeu per allos attentari factatis , quoy!ſmodo, 
T. &c, 

Opus eſt interprete , Therefoze we will peruſe the wozds of this wait in 
ſuch o2der as they doe lye in the ſame. 


| < Venerabilis pater H. Lincoln, Epiſcopus.] is intended as J fake 
LL to ———_ it of Hugh Biſhop of Lincoln, who deceaſed ſone atter : And hereby it appea- 
 colne,as weeon- Ueth, that this wait was in uſe befoze the ſaid conffitution of Pope Innocent 
ceive it. the third, as alſo is p2oved by latter wozds of this wzit, which we ſhall ob- 


ſerve when we come toit. 


«& Quod cum precentor Eccleſiz Beatz M a x 1.& Lincoln. de do- 
no {uo teneat omnes decimas dominici de N. &c, Prior Beatz Kathe- 
rinz extra Lincoln. clamans decimas illas ad Ecclefiam ſuam de B. tra- 


hir eum inde in placitum, 8c. ]Yere it may be demanded that ſing the ſuit 
ts between ſpirituatl perſons, an foz tithes which are ſpirituall things,where- 
foze they ſhould be p2ohibited. Pereof th2& reaſons are rendzed in this wait. 
Firff, quia placitum przditum tangit coronam & dignitatem noftram. Foz 
all Advowſons are lay fe, and pleas of them doe bclong to the Kings law, and 
ſeing the whole benefit of the patron of this Advowſon conlifteth in confer- 
ring of theſe tithes ta any of.his Chaplains, xc. And if the tithes be recovered, 
| the Advowſon vanitheth as a thing without fruit o2 benefit, and therefoze the 
Bre, de Todicavis ©EcleMlatticall Court cannot hold plea of them. Quia cangic, &c, De the wait 
Bre de re&o ad> Df 1ndicavit, & breve de reAto de advocatione decimarum, befoze in this ſs 
voc. decimarum. Cond park of the Inftitures W, 2, cap, 4, verſus finem, & Articuli cleri cap. 2, And 
Regiſt. z9.b if the ſuit in the Eccleſlafficall Court were fo2 ſubfracion of tithes, after the 
Arrie.clerica.z. right of the Advowſon be tryed foz the patron of the perſon that ſucth, he ſhall 
12 £4.13.0.45- pzocedin the Eccleſtafficall Court. 
S aviLlib. 4c, 2 The ſecond, reaſon ;yelded in this- wait is, Pexſertim cum collatio 
13. carundem decimarum ad nos poffit deyolvi ratione cuſtodiz, &c, And if the 
Bra&.lib.5.fol. tithes ſhould be recovered, as hath been ſaid , the Advowſen ſhould vanith, 
202, 203. IH 
rhe _ * L i 3. Quia ctiam conſimiles decimas conferimus In quibuſdam dominicis, & finiliter 
Vet.N.B. 24.2, Qquamplures AgnOſes regni noſtn 1n dominicis ſuis, &c, | 
Vide Mich. 2E.z. Wy this if ts p:obable, that the King ſpeaking in this wait foz himſelf and 
' In communi ban- the G2andees of the'Reatm in the p2eſent time, that this wait was in uſe be- 
go pr _ foze the conffitution that confined tithes to pariſhes, and hereby it is pzoved 
Mary depraris fat at this time the King, and the Nobles of the Kealm might give their 
caſe. indicavit tithes fo what ſpiritnall perſon they would. Laftly, albeit the King and the 
bre.de indicavit Ngbles be foz honour ſake named in the wzit, yet the liberty of granting of 
ſuper 4 parrem- ththes extended at this time fo all the Kings ſubjeds, 
Xhe marginall note tn the Regilter is de decimis ſeparatis, ſo called becauſe 
pw 4 ben granted to ſome ſpirituall perſon, and not annered to any pariſh 
arch. | | 
Extrayaganc tit, Foz the better underſtanding of ths opinion of Sir William Herle in the 
de Decimis cap, ſald book of 7 E, 3. which is, Ore ne poet home ces diſines que ſont hors de 
13. quoniam. pariſh, grant a que il youdra , car leveſque del licy les ayera, Ye grounded his 
| opinion 
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opinion in this caſe upon the Canon Law, which is, that the Biſhop is ts 
have all tithes growing in lands not aſſigned fo any Pariſh within His. Mich. 5 E.3. cor. 
Dioceſſe. Yet this Canon being againff the Law of the Land, never had Rcge: Rot 168. 
allowance within this Realm, fo2 in ſuch part of Fozefts as are out of any ang ar Af. 
Pariſhes, the King ſhall have them. Sce a notable Recs2d, Term? Mich. An, 5 hs © goes 
E. 3. Coram Rege Rot. 168, Cumbria ; adjudged foz the King againft the Canon, diimes ro. Acc? 
and the opinion of Herle, And this had ben fozmerly reſolved in Parliament, or. 7'arl. 18 E.x; 
Inter placita coram ipſo domino Rege & cjus Confilio ad Parliament” ſua poſt fe- ING fo.15. 
ftum Sand Hilarii, & ecam poſt feſtum Paich*, Anno 18E.L. fo.8. Int? Epiſcopum Li ST wag ny po 
Carlifle, & Priorem ejuſdem de decimis affartorum yocat* Linthwait & Kirketh- velque de Winches 
wait in forefta de Englewood. @he wozds of which Keco2d are, Quod decime ftcrs calc. 
przdictz pertinent ad Regem, 8& non ad alium, quia ſunt infra bundas PForeſtz de 
Englewood, & quod Rex in Foreſta ſua prxdicta poteſt villas xdificare, Ecclefiascon- 
fruere, terras aflertare, & Ecclefias illas cum decimis terrarumillarum pro voluntate 


ſua cuicunque voluerit conferre, &c. And E. x. granted tithes comming of land Rot, Parl. anno 


8 E. 2, nu.17, in 


within the Fozelt of Deane, as were not within any Pariſh, to the Biſhop of ;,.7 
Landaffe, andhis ſuccefſozs, 


27H.8, ca. 20. 
acc. Vid. 21 H8. 
ca,10,ver.finem, 


27 H.S8. ca.20. 


32 H, 8. cap.7. 
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EXPOSITION 


THE STATUTE ENTITULED, 


An A&t for the true payment of Tithes. 
Anno 2 E. 6. cap. 13. 


YE noiſe of the diſſolution of onafferics in the Parliament holden 
in the 27 year of H. 8. (Lay-men faking ſmall occiſions to withdzaw 
their tithes) was the occſion ef the making of this Statute of 27 H.8, cap. 20, 
The pzincipal cauſe of the making of the Statute of 32 H, 8, cap. 7, was to 
inable XL ay-men, thi had cftates o2 infereſts in Parſonages, o2 Utcarages 
imp2opztate, o2 ofherwiſe in tithes , to ſue fo2 ſubtraction cf tithes in the 
Eccleſiaſtical Courts , and to pzovide that no Parfon ſhould be ſued, 02 
compelled fo pay any manner of tithes foz any Panno2s, Lands, Dencs 
ments, 02 Yereditaments,-which by the Laws and Dftatutes of this Realm 
were diſcharged, o2 nof chargeable fo2 payment of any ſuch tithes, 
This Act of 2 E. 6. ts an Ac cf Addition, as by the wozds thereof hercaſtcr 
following appeare. 


W here in the Parliament holden ateſftminſter the fourth day of Fe- 
bruary, Anno 27 H, 8. there was one Act made concerning payment of 
Tithes predial, and perſonal : And alſo in another Parliament holden 
at Weſtminſter, 24 Fuly, 32,8, another Act was made concerning true 
paiment of Tithes, and Offerings: In which ſeveral As, many and 
divers things be omitted and left out, which were convenient and 
very neceflary to be added to the ſame. In conſideration whereof , 
and to the intent the ſaid Tithes may be hereafter truly paid, accor- 
ding to the mind of the mikers of the faid At: Be it ordained 
and <enaRted, &c. that not onely the ſaid Acts made in the aid 
27 and 32 year of H, 8, concerning true paiment of Tithes, and 
every Article, and Branch therein contained ſhall abide and ſtand 
in their full ſtrength and virtue: Bur alſo be ir further enacted by 
the Authority of this preſent Parliament, that every of the Kings 
Suje&s ſhall from henceforth truly and juſtly, without fraud or 
ouile , divide, ſet out, yield , and pay all manner of their predial 
Tithes', in-their proper kinde , as they ariſe and happen, in ſuch 
manner 
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manner and form, as hath been of Fight yielded and payed within 40 
years next before the making of this AR, or of right or cuſtome ought 
ro have been paid. And that no perſon ſhall from henceforth take or 
catry away any ſuch or like tithes, which have been yielded or paid 

within the ſaid forty years, or of right ought to have been paid in che 
place or places titheable of. the ſame, before he hath juſtly divided or 
ſer forth for the tithe thereof, the reach part of the ſame, or otherwiſe 
agreed for the ſame tithes with the Parſon, Vicar, or other owner , 
proprietory or Farmer of the ſamertithes, under the pain of forfeiture 
of treble value of the tithes ſo taken or carried away. 


< Prediall tithes.) @his bzanch ertends only to p2edial tithes. 

Paſch, 1 Ja. Rot.1119, in Cemmuni banco, Int.Booth & Sonchraie in debt upon 
this ſfatute by the Parſon of the Church pro non extrapoſitione decimarum pro 
caſeo, vitulis, agnis, cerafis, yvolemis & pyris to have the treble value, #c. The De- 
fendant pleaded nthil deber per patriam, and it was found againff him. And if 
was moved in arreſt of judgement that the ſaid fithes of Cheeſe, of Calfes, 
and Lambes were no pzedial tithes, and therefoze not within this bzanch of 
the ſtatute ; andthis Ac is penall, and ſhall not be taken by equity, quod fuic 
conceſſuma per totam curiam, And tt was reſolved, quod decimarum tres ſunr 
ſpecies, quzdam perſonales, quz debentur ex operc perſonal, ut arrificio, ſcientia, 
militia, negotiatione, 8c, Quzdam prediales, quz proveniunt ex prediis, 1. e, ex bag Ps. 
fructibus przdiorum, ur blada, vinum, fenum, linum, canabtum, &c, feu ex fruQibus | | , ; 
arborum, ut pomaz pyra, pruna, volema, ceraſa & fructus hortorum, &c, Quzdam 
mixtz4ur de caſo, lacte,&c. aur ex factibus animalium quz ſunt in paſcuis,8& gregatim 
paſcuncur, ut in agnis, vitulis, hazdis, capreolis, pullis, &c, Ex predialibus ſunt quz- 
dam majores, quzdam minutz, Majores, ut frumentum figilloy Zizania, &c, fenum, 

&c, minores five minutz, quidam dicunc, ſunt que proventunt ex mentay ancto, oleri- 
bus, & ſimilibus, juxta illud dictum Donunt, Luke 1 1, ver.42. V2 qui decimatis men- 
tam & ruturs & omne olus, & przteritis judictum & charitatem Det ; hzc antem opor- 
ruit facere, illa non omittere; Aliidicunt, quod in Anglia confiftunt decimz minutz 
in lino quz ſunt prxdiales,8 lana, late, caſcis, & 1n decumis animalium, agnis, pullis, 
& ovibus, decimz etiam mellis. & cerz numerantur inter. minutas, quz ſunt, mixte, 
Vide Linwood cap,de decimis, cap, Quoniam fol. 140, verb,talibus decimis, . 

And the Leyice (to whom tirhes were aſſigned) ſhall come, and the ranger, Devi. 4. ver. 29. 


the fatherlefſe and the widdow which are within thy gates ſhall eat and be Here is ſhewed rhe 
filled, | . _ true ule wheteto 

| | riches ſhould be 
| imployed. 


« Henceforth truly and juſtly without fraud or guile divide, 8c, ] 77 44d 
Trin, 44 Eliz, coram Rege, . Jn: a p2ohibition between Walter Heale; and John $jmile inthe Game 
Sprat, the caſe was, Walter Heale ſet out his-p2edial tithes,; and divided.them rearme in the caſe 
juſtly from the nine parts, and ſon after.catried the ſame, away. Spree ped of Webb Parſon 

at he - +a in 


foz ſubtraction of the ſame- in the Eccleftaſfical Court, Heale pleade 
had ſet them out ur ſupra, whereuntoSprar ſaid, that pzeſently after his ſettmg 
out, xc. he carried them away in fraudem legs; / -Adjudged-that this was fraud 
and guile within this Ac, albeit he did juſtly devide the ſame within theletfer 
of this law. Jt was further reſolved, that if. the owner of the:cozn, befaze (gve- 
rance grant the ſame to another;of infent that the grarite ſhould take away t 


fame to the end to defrand the Parſon, xc. of his tithe, this is fraud and guile  _ _.... , : 

within this ſkatute. Sr . e52_;90ifs 
« Within forty years, ] This time of 46 years is here ſet vowne , ,, © 1- 

becanſe it is the uſual time foz the pzof de modo decimandi, OM = Int, Coke 
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650 2 E.6. Cap. 13: 
pl Or of right or cuſtome ought to have been yielded, 8c, ] The 
ſenſe of theſe wozds [as hath ben of. right pielded] is of tithes to be vieldedin 
ſpecie within 40 years, and the ſenſe of the wo2ds (02 of right o2 cuſtome] is, oz 
by rightfull cuffome de modo decimandi ought to have been patd. 


_ ſecond «q And that no perſon from henceforth, 8c.] Albeit this bzanch doth 
A&ariron, not give the fozfeiture fo any perſon in cerfain, and therefoze it was pzeten- 
ded that the fozfoiturs ſhould be given to the King. And thereupon, upon this 
bzanch, the Attozney general, Hil, 29 Eliz, did erhibit an Infozmation in the 
Exchequer againſt Wood of Cambridgeſhire foz this treble fozfeiture foz carry- 
ing away his tithes befoze they were juffly divided. Lhe defendant pleaded not 
guilty, and by a Jury at the bar he was found guilty, and tn arreſt of judgement 
it was moved that in this caſe the fozfeitture was not given to the King,foz that 
the wozds of the Act be, under the paine of the fozfeifture of the treble value 
of the tithes fo taken away. And whenſoever a fozfeiture is given againft him 
that doth diſpoſſeſſe,xc. the owner of his p2operty, as here he doth of his tithes, 
there the fozfeiture ts given to the party grieved o2 diſpolſeſſed, and the rather 
fo2 that this is an additional law, as hath ben ſaid, and made foz the beneflt of 
the p:op2tato2 of the tithes. And ſo it was adjudged by Sir Roger Manhood and 
the whole Court of the Exchequer Paſch. 2g Eliz, And this was the firff leading 
caſe that was adjudged upon this poinf, and ever ſince it hath been received 
fo: law, and the parfy intereſſed in the tithes doth in an action of debf reco- 
: FR ver the treble value. And fo if was alſo adjudged Hil, 4o Eliz. Rot.699. Where 
Vo: Luau? 167 © hi» - Rob. Bedell and Sarah his wife in the right of his wife joyned in an action of 
] I 9 + u44- ca ; debt fo; the treble fozfeiture. A recozd well examined and adjudged, and wozthy 
f to be a pzecedent. Jn which caſe it was reſolved that the general allegation in 
, " the Count, that the defendant Anno 38 Eliz, grano ſeminavit 20 acras terrz, &c, 
& quod decimz inde attingunt ad yalorem 150: without ſhewing what kinde of 
graine, was god. | 


The third And be it alſo enacted by the anthority aforeſaid, that at all times 
Addition, whenſoever, and as often, as the (aid predial tithes ſhall be due at the 
tithing time of the ſame, it tobe lawfull to every party to whom any of 
the ſaid tithes ought to be paid,or his deputy or ſervant to view and ſee 
their aid tithes to be juſtly and truely ſet forth and ſevered from the 
nine parts, and the ſame quietly to take and carry away, And if any 
perſon carry away his corn or hay, or his other predial tithes, before 
the tithe thereof be ſet forth, or willingly withdraw his tithes of the 
ſame, &c. that then, upon due proof thereof made before the ſpiritual 
Judge, or any octier Judge, eo whom heretofore he might have made 
: complaint, the party ſo carrying away,withdrawing,letting,or ſtopping, 
ſhall pay the double value of the tenth, or tithe ſo taken, loft, wirh- 
drawn, or Carryed away, over and beſides the coſts, charges,and expen- 
ces of the ſuir inthe ſame, the lame to be recovered before the Eccleſi- 
Mick gl. . «1, aſtical Judge, accarding to che Kings Ecclefiaſtical laws, 
61. in libro meo. | £6 


me ” i Thar at all times whenſoever, and as often, 8&c.] The firtt part of 


a&ion ſur le caſe. thts bzanch is declaratozy of the common law, becauſe foz the ſtopping of his 


- Neyo way, xt. an actton of the caſe did lye at the Common law. 
iction, $58. 


I -, - «q Shall pay the double value, 8c.] The reaſon why the zouble value, 


England Paſch, EC. 1s by this bzanch to be recavered in the Ecclefiaffical Conrt , where by 
4Jac- *.- - © thefozmerbzanch, the Parſon,zc. at the Common law ſhall recover the trebte, 
01 , ts, 
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is, fo2 that in the Eccleſiafficall Court he ſhall recover the tithes themſelves, Vide Ariic.cler: 
and therefv2e the value recovered in the Ccclefiaficall Caurt is equivalent 4 Jac. Artic. 16: 
with the treble fozfeiture at the Common Law. 


. © Beſides the colts, charges and expences, &c.} ©aeas the ſuit inthe 
Eccieſjaicald Couxt is moze advantagions then the fint foz the treble foafei- 
ture at the Common Law : Fo2 at the Common Lawhe ſhalt recover no.coſts, 
but he ſhall recover in the Ecelefiaicalt Court eoft9 amd expences. 35ut then 
it is demanded, whether in an Aeon of debt fo2 the trebte value at the Com- 
mon L aw, if the Plaintiffe be nonfuite, oz if the vervic page fo2 the Defen- 
dank, the Defendant ſhall recover his caſts by the ſfatute of 23 H.6.c.15, And 
the anſwer is, that in that caſe he ſhall recover no caffts,uwdſait was adjudged 
Trin. 43 Eliz. in communi banca, inter Douncon Plaintiffe in debt upon this 
ſtatute, and S. Moile Finch Defendanf, that this actton of debt is no action of 
debt within the ſkatute of 23 H. 8, becauſe it 1s neither upon a fpecialty 92 by 
.Contrac ; neither is this action upon this Tatute any actan foz wong perſo- 
nall immediately done fo the Plaintiffe, foz if 1s a non-feſance, viz, a_not ſef- 
ting out of the tithes, Trin. 42 Eljz.in communi banco adjudged in an adtan of 
debt fo2 the treble value : upon this ffatute, not guilty, oz nihil deber, are gad 
uſes, and ſo upon the ſtatute of 5 Eliz, upon perjury, ; 


And be it further enacted, 8&c, That all and every perſon which 
hath or ſhall have any beaſts or other cattell tithable, 010g, feeding, 
or depaſturing in any waſt or common ground, whereof the pariſh is 
not certainly known, ſhall pay their tithes for the-increafe of the ſaid 
cattell ſo going in the ſaid waſt or commonto the Parſon, Vicar, pro- 
prietory, portionary, owner, or other their Farmaurs or Depyties of 
the aid pariſh, hamlet, town, or other place, where the owner of the 


faid cattell inhabiteth or dwelleth. 


q All and every perſon which hath or ſhall have any beaſts or ather ha 


cattell tithable, &c.} Where the King ought to have the tithes within the 1. 8. Inc. Epi. 
walks o2 commons 1n his fozeſks, which are not within any pariſh,this bzanch copum Carliel. & 
_ - ab of the increaſe of cattell to the Parſon of the pariſh where the 4ccan. 23 all.g.79: 
owner dwelleth. 


Provided, &c. that no perſon ſhall be ſued, or otherwiſe compelled Tbs fiftb 
to yield, give, or pay any manner of tithes for any mannours, langs, Addirion, 
renemegts or heredicaments, which by the lawes and ſtatutes of this 
Realm, or by any priviledge or preſcription, are not chargeable with 
the 25.4" of any ſuch tithes, or that be diſcharged by any compoſi- 
tion reall. 


q By the Lawes of the Realm, &c,)] (And ſo ſpeaks the atute of 
32H, 8. cap.7.) Zhat is, by the Common Laws and Cuſfomes of the Kealm, 
terr# ſunt indecimabiles, Yereof you may read divers examples, lib. $. fol, 48, 

49: 81, So reſolved } / 
Note, that tithes ſhall not be paid of any thing thaf is of the ſubſfance of Mich. 2: & 23 
the earth, and are not annuall, as of quarries of ſfone,turfe,flaggs, tynne, lead, Eliz. coram Rege 

wick, tyle, lime, marle, coales, chalk, pots of earth, and the like; noz of beats Mice & /oone 
fhat be ferz nacura, as dere, #c- no2 of agiſfment of ſuch beaſfs as the Par- cuciam.F.N.8. 
ſon hath tithe of, noz of catfel that manure the ground ; but of barren beaſts 53. 2 Regiſd 94. 
he ſhall have tithe foz agiſtment, o2 herbage of them, unleTe they be naurtfhey Þ: Kor. parl. 51. 
foz the pale a2 plough, and ſo tmployed. Mich. 41 & 43 Eliz, coram Rege in £: 3/98 57:7 
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Deur. x4. verſ 22 
23, 


25 H. 8. cap.19. 


Fun 27): (6) 
(Fo: $99: Fabra ea! 


-v-Jfa: 2 #:74: fa $5. Ho 


Innecent the 3. 
in Epiſt, decre- 
tali.lib,1.pag.262e 
Vie. 38 E.3.6.2. 


2 H, 4. cap. 4. 


28 H.8.cap.16, 
Vid. 25 H. 8.cap. 
2I., 


Vid. xx H.4.76. 
12 H.8, 5,6. 


Premunire. 


2 E.6. Cap. 13. 


p20hibition int. Green & Hull : & Mich. 37 & 38 Eliz. inter Griſman & Lewes 
in communi banco. Noz of Rakings left without Covin, noz of after-paſfure, 
No Tithes ſhall be paid foz ſylya cxdua imployed to hedging o2 fo2 fewell, foz 
maintenance of the plough oz pale, Noz foz the herbage of meres, bawkes, 
noz fearne, locks of wool, o2 ſtubble, ec. but are fred thereof by the Common 
Law and cuſtome ofthe Realm. Vid, Hil, 8 ſac. coram Rege, Tho. Baxters 
caſe. And in that caſe it was reſolved and adjudged, that a Parſon ſhall ngf 
have two Tithes ofone land in one year, as of cozn, and of the ſfubble oz her- 
bage, of hay, andofthe after-paſture, 8 kc in fimilibus. Wut if the ſoyle of 
an D2chard be ſown withany kinde of g2aine, the Parſon ſhall have Tithe 
of the fruit-tres and of the graine , foz they be of ſeverall and diſtin 
Kindes. Wut ifhe pay Tithe fo2 the fzuit ofthe Zres, and after cut down 
the Tres, and ſell them in Willet oz Faggot, he ſhall pay no Tithe, foz 
they be not ofſeverall kindes. : | 

Ifa man pay Tithe foz his Co2n, and after grindeth the ſame Cozn at a 
Dill within the ſame Pariſh, no Tithe Peal ſhall be paid therefoze, Vid, 
Artie, c]eri, cap. 2. : : | : 

Decimam partem ſeparabis de cunRtis fruRibus quz naſcuntur 1n terra per annos 
fiogulos, &c. Decimam frumenri tui, & vint, &c, Thou ſhalt tifhe all the in- 
creaſe of thy ſed that the field b2ingeth fo2th year by year, as of cozn,Winezxc, 

Regiſter 54.b. F.N,B.s5 3.E.Brook Diſmes. 16. 

All Canons and Conffitutions made againlfk the Lawes;, xc. of the Kealm 


are made votd, 


«| By the Statutes, 8&c,] Viz. 27 H.8. cap, 2e, 31 H, 8, cap,13,32H.8, 
cap, 7. | 


q By preſcription, ] The Dders of CiRercicnſes, Templarii & Hoſpicula- 
rii decimas przdiorum ſuorum, quz proprits manibus aut ſumptibus excolunt, non 
tenentur ſolyere, &c, Vide Dier 10 Eliz.fol, 277,278. & 2 H.,4. 5-capel4. 

This pziviledge fo theſe three D2zders of Religion was granted fo them by 
the Councel of Lateran, Anno Domini 1215. & anno 17 Johannis Regis, and 
was allowed by the generall conſent of the Realm ; but this p2iviledge exten- 
doth onely to the lands which they had befoze that generall Councell. 

Pope Innocent the third by his Bull diſcharged thoſe of the o2der of Pre- 
monſtratenſes of the payment of Eithes of ſuch lands as were of their own 
manurance, o2 other impzovement. Note, about the year of our Lo2d r150, 
molt of all religions o2ders were exempt from payment of Lithes ont of their 
poſſeſſions kept in their own hands. Which Pope Adrian the fourth about 
that time reffrained to Ciſtercienſes, Templarii & Hoſpitularii,and that all other 
o2ders ſhould pay Tithes, xc. 

By the ffatute of 2 H. 4. not only the Ciftercienſes, but all other religious 
and ſeculars Which put any 2Bulls in erecution foz diſcharge of Tithes of their 
lands in the hands of their Farmours, ſhould be in danger of a Premunire. 

By the ſtatute of 28 H. 8. it is enacted that all bulls, bziefs, faculties, diC- 
penſations, of what names, natures o2 qualities ſoever they be of, here- 
tofoze had o2 obtained of the Biſhop of Rome, o2 of any of his p2edeceſ- 
ſours, oz by authozity of the Sea of Rome, by o2 to any Subjecs, refiants, 
o2 bodies politique 02 cozpozate of o2 in this Realm, o2 ef o2 in other the 
Kings domintons, ſhould from thencefozth be clearly void, and of no valne, 
fo:ce, ftrength, no2 vertue, and ſhould never after that Ac be uſed, admit- 
ted, allowed, pleaded, o2 alledged in any places o2 Courts of this Realme, 
o2 any other the Kings domintons, upon pain contained in the ſfatute of Pze- 


 munire, c. This is ageneral Law,and plenarily « ftridly pennedagainft all 


bulls, #c. True it is, that there are ſome exceptions o2 qualifications m the 
Act, which you may read there ; but there is no erception o2 qualification 
therein fo2 any diſpenſation oz diſcharge of not payment of Tithes by any _ 


Of T, ithes. 
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ope- And we are of opinion, that the Pope by his Bull ceuldnot dif: 
DO ſubject of this Realm of payment of Tithes, foz 1f thould be againfi 
the liberty of the Subject, when he had liberty to grant his Tithes to. what 
Spirituall perſon he would, andagainff the right ofthe perfons, #c. ef Pat iſh- 


es, after pazochtiall rights were eſtabliſhed, 


s Acof 28 H. 8, extendeth nof to generall Councels,but leaves them as 
NR. eg befo2e: but all Canone(as elſewhere hath been ſatd)which are againſt 


the p2crogative of the King, the Common law 02 Culfome of the Kealm, 
are of no fo2ce. | anragge 
neyes, but the parties themſelves be well adviſed how they plead o2 alledge any 
bull. baief, —_ v2 diſpenſation from Rome, 8c. Which 1s not warranted by 
this Att, the puniſhment being ſo penalt as a P2emunire, if they plead o2 
| any 15ull, xc: acamtlt that Ac. 
—_ w —_ caſes this maketh fo2 the Clergy. IBy the Common Law 
pariſh Churches are fo be repaired by the Parſons of the pariſh : but the cn- 
ſfome of this Kealm being, that the pariſh Churches are fo be repatred by 
the Pariſhioners o2 Juhabitants of the pariſhes, this Canon bound not the 
— Tink | | | 2 any other of the Clerg 
nother Canon, neither Arch-Btthop noz any other o lergy 
teniy by their Teſtament bequeathe any thing whercin he had p2operty n the 
right of his Church : but this being contrary fo the cuſfome of the Realm, 
oziginally obtained by the Biſhops of this Realm fo2 themſelves and their 
whole Clergy, fo2 which at this day a recompence is given to the King, as 


_ elſewhere we have ſhewed. 


© * Preſcription, ] As modus decimandi, lands given in ſatisfaction;xc. 
b Aa a o_ | om S__ to be quit of Tithes, o2 in non decimando, 1But 
foz the better underſtanding both of this latute and of our bwks, it 1s ag 
fo be known what the time of pzeſcription foz Tithes is by the Canon M : , 
and by what Authozity. And the fime foz p2eſcription in that caſe is fozty 
yeares, by which time of pzeſcription a ſpirituall perſon may gain by the Ca- 
non Law a right of Tithes in another pariſh, #c. < And this pzeſcription hath 
this ground and warrant by a decretall Epiſfle of Pope Alexander the third, 
Anno Dominj 1 1 80, But this Canon being againft the Common Law, wg 
alloweth no p2eſcription unleſſe it be time out of minde of man, ans had al- 
lowance in England, d Df pzeſcription accozding to the Common Law, your 
map read in the firſt part of the Infticutes, SeA.1 70. at large. And the vo le 
decretall of Pope Alexander we have thought gud to recite in hzc verba ; 4 _ 
ander Mauricio Epiſcopo : Ad aures noſtras te fignificante pervenit, duas Ecclefias 
ſzpius ſub examine tuo litigare ſuper dectmis, quas una Ecclefiarum 1n alterius pa- 
rochia 40 annis poſſedit, ac per hoc petit cjus aRionem extentam ; altera yero vo- 
lens eas jure parochiali eyincere, przſcriptionem non debere {bi obefle proponit : 
ideo quid jurisfit in hoc caſu tua nos duxit fraternicas conſulendos. Tuz traque 
fraternicati literis przſencibus innoteſcat, quod jure * divino & ins m—_ eſt 
conditio pofſidentis, quoniam * quadragenalis preſeriptio omnem prorius actionem 
ſecludir, , . | ; 
| ich. Eliz. Jna pzohibition between Nowell and Hicks Uitcar o 
owns Mid the Plaintiffe in the p2ohibition alledged a cuſfome _— 
the ſaid pariſh of Edmonton time out of mindeof man, to pay foz every __ e 
a penny;t#c. And iſſue was taken upon the cuſtome, 4 the Pars e Ho 
twenty years laſt paſt time out of mind,that there was within thet = - 
ſuch a cuſfome and modus decimandi ; but fo2 twenty years laff pall byre = 
of ſuits and froubles, the Inhabitants of the ſaid pariſh had paid yr 
in kinde, And in this caſe theſe two points were adjudged. Firfk, Fo n a 
cuffome doth create an inheritance, this cannot be waved oz adnulled y oy 
ment o2 other matter in Paiis. 2+ Albert that the modus decimandi ha 


| _ F-4 
not been yielded o2 paid by twenty yeares, yet the pzeſcription may be we 


L et not therefo2e only Scrjeants, Appzentices and Attour- 


Vid. Dier 10 
Eliz. 277, 278. 


Vid, 25 H. 8. cap 


19. | 
Vid. 18 Eliz, 
Nier fol, 347. 
Welſtons calc, 


E xtr, tit. de Eccl, 


xdific. cap.4. 
De his Lind- 


wood fol, 39.verb, 


reparat. 


E xtr. tit. de offic, 
Judicis ordinar. 
Cap. 4. cum vos. 
Lindwood fol. 
121. verb. legiti- 
ma. Ror. Clau, 
3o H. 3. m. 4. in 
curti Lond, Par. 
T3E.t.m. 11.ib, 
de monitura E- 
piſcopi, Hil. 2 E. 
2.1n mem, Scacca- 
rii. Tr.36 E.3.ib, 
proces yerſ, E- 
piſcopum Ceftr, 
Hil. 5 E.4.inr. 
communia Rot, 
47-Larcheveſque 
de Yorks caſe, 
4 Regiſt. 38. F.N, 
B.41,8.8 E.4.24. 
18 H.6. 14. 
b DoR; & Stud. 
174; 
620 H. 6, fol; 17. 
ac preſcription per 
le ley de St. Egliſe 
elt 40 ans, & en 
noſtre ley neſt 
vailent preſcrip, 
per C.ans, 2 E.4, 
15.6 E. 4. 3. 
d x parr Inſtitut, 
SeR. 170, 
* Jure Canonico, 
* This is le leyde 
St, Egliſe men- 


tioned in-20 H.6. 
e Mich. 43 & 44 
Eliz.coram Rege, 


On wy 
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rafl, foz that the: enffome once effablifhev dofh continae. As if a man 
hath a conmidn of paſfure, #c. awd taketh: a leaſe of the land', gc. foz 
marty yeazes , yet after the yeares enved he may pzefcribe generally ; foz 
the inheritance of the- common. confined : and if the Law ſhould be 9- 
therwiſe, if were dangerous fo2- the parties that vo pzefcribe, foz one year 
and teri o2 twenty yeares, #c. is all one in judgement of Law. And ſo 
herewtth do ag2ee the books in x 5 E, 3, tic. judgement x33, ina wait of meſne, 

14 E, 3, tbidem 155. : 
Mich, 12E.:, in Edmundus de Mortuo mart attachiatus fuit ad reſpondendum Johanni de Se- 
ou 45K x9. ye& Chriſtianz uxori ejus, quare impedit cos habere liberam chacezm in boſco 
Salop. uo de Kinkeſwood pertiner' ad manerium ſuum de Storeſden quod tenent de rege 
Free chaſe appen= in capite , & quod habent ex feoffamento Hugonis le Plefly quondam domi- 
__ wer rap F ni difti manerti, Edmundus dicit quod Rogerus pmter ſuus obitt ſelfitus inde te- 
ns nend' in ſuoſeperali, & quod przdiftus Hugotempore quo feoffavit pradiftos Jo- 
Verdi, hannem & Chriſtianam de dio manerio, non fuir ſeifitus de dita Chacea, Ec de 
| hoc ponit ſe ſaper patriam, & prxd* Johannes & Chriſtiana fimiliter, Jur* di- 
cunt quod Johannes de Plefly pater przdiAi Hugonis de Pleſſy fuit ſcifirus de pre- 
dia chacea dum fuic dominusdi&i manerii, & dicunt quod diftus Hugo yoluir 
ibidem fugaſſe, poſtquam prxdiftum manerium pervenic ad manum ſuam, ſed Ro- 
gerus de Mortuo mari ipſum impedivit & non permifit, Er dicunt quod Hamole 
| Strange & Hugo de Turberyile, parences uxoris ipſius Hugonis, ex rogatu ipfius 
Hugonis yenerunt ad manerium de Stoteſden, & przdiftam chaceam fimul cum 
przdif&o Hugone intraverune nowine ipſius Hugonis cum equis & armis, & in ea 
cum equis & armis per tres dies fugayerunt abſque impedimento pradiRi Rogeri 
de Mortuo mari aut hominum ſuorum. Er quezlit* Jur* &c, dicunt quod illud fece- 
raft tempore pacis, & abſque impedimenro przdifti Rogeri aut hominum ſuorum, 
eo quod diftus Rogerus neſcivic quod ibi fugayerunt, & quod ab eo tempore diQus 
Hugo nunquam fugavitibi ; quia quotieſcunque fugare ibidem yoluic, diftus Ro- 


Multiplex inter- 


Ta olli 
an. rr ng gerus ipſum impedivit, Poſte Term' Trin* anno 20, yenerumt partes, & petie- 


(0 6/6 mn 
eme] obremam. runt Judicium ſuum per Attornatos ſuos. Judicium redditunr, quod quia Jo- 


Note,an my hannes de Plefly fuir de chacea ſeifitus tanquam pertinen', &c, & poſtea diftus Hue 
_ re go per tres dies continue tempore pacis ſeifinam ſuam obtinuit abſque impedimeato 
thereof , but #t 1 de Mortuo mari, aur alicujus paren' ſuorum, per quod yidetur cur? quod 
the will of the ſeifina illa eſt ſUfficiens, bona, & pacifica in hoc caſu ; Confideratum eſt, quod Ed- 
yoonns mundus injuſte impediyit di&os Johannem & Chriſtianam de przdifa chacea, & 
| 7 qr Jew iph re* chaceam illam & dampn' 100 s. 
ber eſſe pacifica, The mannonr of Brimſpreen and Norton was ancient demeſne, and in the 
Mich. 2 E. 2. co- Kings hands, and William of Brimingham and his anceſfgurs time out of 
ram rege. Warw, minde and befoze the Conqueſt had taken foll as well of the Zenants of the 
in mon{traverunt. aj annour as ofothers : whereupon judgement was given, as it appearoth 
tn the Reco2d, in © ov wo2ds , Er quia manifeſte conſiat, &c, quod manerium de 
 Brymmeſgreen & Norton eſt de antiquo dominico corone Angliz, & 3 tempo- 
© re quo noh extat memoria extitit In ſelfina progenicorum Reg* quondam Regum 
Angliz, & adhuc in feifina Domini Regis nunc exiſtit, & homines de codem 
__ ſicur & c#teri homines de antiquis dominicis coronz domini Reg” quietl 
efle debeant 3 przſtatione theolonii per cotum regaum Angliz, ut prediftum eft, 
Note, ants Con- XC. Et ſuper hoc viſo & leo recordo placiti praditi, manifeſte patet quod prz- 
queſto, di&' Willielmus de Brimingham recognoyit quod ipſe 8 anteceſſores ſul habue= 
Note, a poſſeſſion runt mercatum in pradiaa villa de Brimingham , & theolonium de omnibus 
beyond _ mercandiſts in eadem villa, de quibus theolonium przftari deberet, perceperun 8 
ADE fo tid habuerunt, & eriamde hominibus de Bremeſgreen & Norton, quam de alits ibi- 
place to law. dein yendencibus & ementibus ante Conqueſtum, & fine temporis interruptione, 
Cenſuetudo, licer & quod ipſe ſtarum eorundem anrecefſorum continuayit diftringendo & _ 
_ oo. ——_— homizibus theologium, ram pro minutis, ut = ons ibus & 
> nuNQuam lis necefſariis ſuis, quam de alits quibuſcunque mercandifis ficurt de aliis merca- 
veritars Jet rorits, Confiderarum eft qudd predii Richardus, Robertus, Johannes, & — 
| T 


veritati. 


Of Tubes. 


alii de manerio przdico, quieti fint imperpetuum, a przftatione Theolonii in villa 
przdita przſtandi ſecundum legem & conſuetudinem 1n regno ufttar” , & quod recu- 
perent damna , quz taxantur perdiſcretionem Jufticiariorum ad yigint Marc*, Ec 
przdictus Willielmus pro injufta continuatione, uſurpatione anteceſforum ſuorum'in 
miſericordia, Et inhibitum eſt eidem Willielmo ne homines de manerto przditode 
cztero diftring* ad Theolonium in diRta willa de Brimingham prezſtand* contra legem 
& conſuetudinem przdictas, &c. | | | 

Abbas de Santo Edmundo implacitat Rogerum de Bigod com? Norff? mareſc? 
Angl', & duos alios pro captione duorum leporariorum ſuorum in villa de Mag- 
na Thorpe, Comes dicit , quod dia villa eſt infra' prxcinftum demid* hun= 
dredi ſut de Erſham quod tenet tngarennatum prout Rogerus ayunculus ſuus, cujus 
heres ipſe eſt, illud tenuit, & quia invenit przditum Abbatem ibidem fugantem, 
ipſe cepit, &c. Abbas dicit quod ratione wala ſuarum ibidem ad ipſum pertiner 
fugare, prout omnes prxdeceſlores ſui ibidem fecerunt, &c. Ideo ven? Jur* qui per 
ſpeciale vereditum dicunt, qudd Abbas & prxdeceflores ſui ſolebant ance bellum de 
Lewes ibidem ſemper fugare, &c, Er dicunt quod tam Rogerus comes, quam Rogerus 
nunc ipſum Abbatem & homines ſuos ſpe impedivit ibidem fugare, & leporartos ſuos 
ſurripuerunt. | | 


Not chargeable by payment of tithes, 8c,] As by unity of 
poſſeſſion. lib, 2, fol, 46, 47, 48, 49. lib. 11, fol. 10, 11, 14, 16. 


« Diſcharged by any compoſition real; 8&c,] @Either befoze time of 
memozy, 02 within fime of memozy, that 1s, by parſon, patron, and o2dinary. 
Vide 8 H.6. 22,23, 9H.6.17. 416.3. 27. 17 E.3.11, 38E.3.68, 12 H.4.13. 
19H.6.75. 32 H.6.4. 34 H.6.36, 31 H.6.28. 35 H.6.5 a, 37 H.6.25. 1E,4.6. 
$E.4.14,1S. 14 H.7,3. 26H.8,7. 27 H.8, 20,21. 

Concordia faRta inter Willielmum Mallet & ReRtorem Ecclefix de Aure hei- 
ton Bathon & Wellen* dioceſ* ex una parte, * & nobilem yirum Johannem de 
Acton mil? ex altera parte, de * modo decimandi omnia infra parochiam te Aure'per 
concenſum Epiſcopi & Capitul* Bathon? unde placicar? fait prius in curia Cantuar”, 


Notas 


Provided, 8c. thatall ſuch batren, heath, or waſte ground, other 
then ſuch as be diſcharged for the payment of tiches by AR of Parlia- 
ment, which before this time have lyen barren and paid no tithes by 
reaſon of the ſame barrenneſſe, and now be, or hereafter ſhall be im- 
proved and converted into arable ground or meadow, ſhall from hence- 
forth, after the end and cearm of ſeven years next after ſuch improve- 
ment fully ended and determined, pay tithe for the corn and hay grow- 
ing upon the ſame, any thing in this A to the contrary in any wiſe 
notwithſtanding, 


q Barren. |, Terra flerilis ex yitemiini et terra infaccunda, nullum fereris 


fructum. Yirg:, Infclix lokum, & ſeriles dominancur aycnz, 


_ * Bntfif is not only fo ffricly taken in this Act,but hath alſo a moze reffrainey 
.fenfe. Foz albeit tt doth yield ſome fruif, yet if it be barren land, quoad agri.. 
ulturam as fo tillage, which this bzanch meant fo advance, it is within this 
At, foz albeit barren ground (as to tillage) voth paytithe woll andlamb, yet 
is if within this Act, anvfthis appears by the nert p:oviſe tn this A foz the 


payment 


Trin, 18 E.t, in 
banco rot.50. 
Notff, : 
Noa pro lepors- 
riis, 
Ingarennatum. 
pertiner fugare. 
Verdi&. ſpeciall. 
Bellum de Lewes 
48 H. 3. anno 
Domini x 264. 


Mich. 9 E.1. in 
banco rot. 63. 
Somerſer. 

* Miles eſt nobi- 
lis. 

* Modus deci- 
mandi per realem 
compoſitionem, 


FTheSfth Addie 
He 
Wicha ptoviſo; 


Dier 2 Eliz. fol. 
170, 171. lib. Int: 
Cok, 462, 463. 
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6E.6, Ex libro 
Rendloes. 


Virgil, Zaied. 


Hil. 38 Elix, co+ 
ram Rege. 


Lib. Int. Coke 
ubi ſupra. 


Lib, Int, Coke 
ubi ſupra. 


Dier 2 Eliz, 
170. B. 


The fixth Additi- 
01 with the Pro- 
viſo, 


2 E. 6. Cap.1 3. 
payment of ſach tithe as during the ſeven years befoze the imp:ovement was 
paid, But yet if the ground be not apt foz tillage, yet if it be not- ſuapte natura 
barren, it is not within this Act. As if a wood be tnbbed and grubbed, and 
made fit foz the plough, and imployed thereunto, yet ſhall it pay tithes pzeſent- 
ly, foz weod-ground is terra fertilis, & faccunda. 


Devenere locos lxtos , & amena vireta 
Fortunatorum nemorum, ſedeſque beatas, 


And ſo was it reſolved Hil. 9 Jac. Reg, upon the motion of Serjant Houghton 


the whole Court of Common Pleas. 2 
_ -- OT dbition between Sharington and Fleetwood foz tithes in D2well in 


the County of Lancafter, it was reſolved, that if mariſh meadow, oz other 
' Land foz not cleanſing of the trenches o2 ſewers, 02 by ſuddaine accident, oz in- 


undation of waters, be ſurrounded ; 02 by ill husbandzy, oz unp2ofitable negli- 
xence any land become overrun with bulhes, furres, whinnes, and byyers, 
pet are not they oz any of them ſaid to be barren land within this ſfafute, be- 
cauſe of their own nature they are fruitfull, andthe Parſon, Ec. ſhall not by 
this Act be barred of his tithes by the ill husbandzy o2 negligence of the owner 
o2 poſſeſſour., 


q Heath. ] Jn French if is called bruyere ; Jn legal Latin bruera, 
Regitt. 2. Jn Domeſday it ts called bruaria ; Latine erix, erica an unp2ofitable 
kind of ground, but wholly barren, fo2 thereon hep and beaſts will bzuiſe, and 
ſome pw2e people the flags and turfes thereof do apply to fewell ; and this 
heath cannot without great Kill, charge and induſtry be converted to til- 
lage. It ſendeth fozth a flower in Autumn ( when all others ceaſe) which 
15e&s do exc@dingly covef, as it is ſaid, this 1s within this Ac. Some ſay { 
eſt quoddam genus myriczy a kinde of wilde tameriske, and in Lincolnſhire 
a hiftle religious houſe was called Temple bruer, becauſe it was ſeated in 


the heath. 


CT Waſt,] It 1s called vaſtus fundus, waſt ground, becanſe it lyeth as 
waſt with little oz no pzofit to the Lozd of the Pannour, and is ſo called to di- 
finguilh it from the reſidue of the demeſnes in the Lo2ds hands, and cannof 
without great charge and induftry be imp2oved 02 converted to tillage being 
ſuapte natura, unpofftable, and beingconverted to tillage it ſhall pay no tithes 
by the ſpace of ſeven years. ny Fs” A ITN 


q Shall after the end and terme of ſeven years next after ſuch im- 
provement pay tithe. PE” ld | 
Note, here are no erpzeſſe wozds of diſcharge of the tithes during the ſeven 
years, but by reaſonable conffrucion it doth tmplyedly amotinf fo a diſcharge 
during the ſeven years, and the ſeven years are fo be accounted'next after the 
imp2odement. | 


And be it enacted, &c, that every perſon exerciſing merchandizes, 
bargaining, and ſelling, clothing, handicraft, or other art or faculty , 
being ſuch kinde of perſons as heretofore within theſe forty years have 
accuſtomably uſed: to pay fuck perſonal tithes , or of right ought to 
pay, (other then ſuch as be common day-Jabourers) ſhall yearly, &c. 
pay for his perſonal tithes the tenth part of his clear gaines , | his 
charges, &c. deducted; and where handicrafts men have uſed to 
pay their tithes within this forty years, the ſame cuſtome of payment 

| of 
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of tithes tobe obſerved. And if any perſon refuſe to pay his perſonal 
tithes, &c. it ſhall be lawfull to the Ordinary of the ſame Diocefle,8c. 
to call the ſame party before him, and by his diſcretion to examine 
tim by all lawfull and reaſonable means , other then by the parties 
own corporal oath, concerning the true payment of the ſaid perſonal 
tithes. 


© Pay for his perſonal tithes the full tenth part of his cleare 
gains, &c, | Df perſonal tithes we have ſpoken befoze, Vid. 37 H. 8, cap, x2, 
Vid, Linwood, tit, de Decimis, fol, 141, 142, 

« Cuſtome of paiment of tithes,] Nora, there may be modus deciman- 
_ difoz perſonal tithes. ; 


« By all lawfull and reaſonable means, other then by the parties 


own corporal oath, ] Vere is jult occaſton offered to ſpeake de juramento 
calumaiz, wherein we will endeavour fo find out thze things : Firft, the be- 
ginning of the b2inging in of this oath : Secondly,. how the law hath fwd 
therein in fozmer ages : and thirdly, what the right is at this day, 

. By a Conftitution Domini Othonis Diaconi Cardinalis Sancti Nich. Apoſt. 
ſedis Legatt, at a P2ovincial Councel , holden Octab' Santi Martini in Eccle- 
fa Sancti Pauli London, an. Dom. 1236. anno 2x H. 3. it was o2dained in theſe 
wo2ds : Juſ-jurandum calumniz in cauſis Ecclefiafticis & cvilibus de veritate 
dicenda in ſpiritualibus , quout veritas facilius aperiatur, & cauſz celerius ter= 
tninentur, Ratuimus preſtari de cztero in regno Angliz, ſecundum Canonicas 8& 
legitimas ſanRiones obtenta, conſuetudine in contrarium non obſtante, Wy this 
it appeareth, that by the cuſfome of the Kealm of England, juramentum ca- 
lumniz was not to be miniſtred : but to confeſſe the truth, the cuſfom was not 
fo general as in this Canon is alledged : foz lay-men were fre by the cuſfome 
of the Kealm fo2-taking of that oath, unleſfe it were in caufis matrimonialibus 
& teſtameatariis : and in thoſe two caſes the Eccleſiaſtical Judge might era- 
mine the parties upvn their oath, becauſe contracts of matrimony were often 
made in p2ivate, « legitimation of childzen depended thereupon. And in cauſes 
teffamentary many things conſiſt in ſecrecy, and the truth therein is fo be 
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| 


dzawn out by oath, & intereſt reipublicz teſtamenta * Prohib. format” ſuper Artic' Cleri. tit. Prohib, Ra- 
hominum rata haberi. And this appeareth by a ſtall 4. Ver.Magn.Chart. 2.part, fol.70.8. Vid. aff, de 
. p2ohibition by authozity of Parliament directed Clarendon, 106 H.2. Brit. fol. 35.b. acc. Hil. 7 E.3. 


to the Sherifs, #c. Quod non permittant quod ali- = x." >85. in communi banc, Hill, 7H.6. rot.1 $5.26 


Koh get, ; <bei* HEke” : : Trin. 3 H.6. rot. 41. ibid. 198. 4. 10. 
qui laici in baliya ſua in aliquibus locis conyeniant har ir fot Fg Py Fg $00 PRES 
ad aliquas recognitlones per ſacramenta ſua facere, a Regiſt. fol. 36.b. F.N.B.53.d. A prohibition, and 
nifi in cauſfis matrimonitalibus & teſtamentarus, 1But thereupon an arrachment , contra conſuerudinem re- 


this cuſtome extended nof to themof the Clergy, 8% Þucrhere is a conſultation for witneſſes, Fireh. 


but to lay-people only,foz that they of the Clergy 
being pzeſumed to be learned men, Were better able to take juramentum calum- 
niz : foz concerning the teſtimony of witneſſes in the Eccleſiaſtical Conrt,that 
Ac, o2 the cuſfome of the Realm extends not unto. 
But if in a ponal law the juriſdiction of the 


Juſtice of peace 72, Lamb. Juſtice of peace 338. 


b Dyer manuſcript. propria manu, Tin. 9 Eliz. in 


D2dinary be ſaved, as by x Eliz,* foz hearing of (un; banco. Lei | 
a | » Leighs caſe, Habeas corpus, 
Þaſſes, o2 by x 3 Eliz, * foz uſury , oz the like, c 18 Eliz, Dyer 175. in margine, Hinde, 7h Habe- 


neither Clerk noz lay-man ſhall be compelled 2s corpus. | 

td take juramentum calumniz, becauſe it may be an evidence againſt him at the 
common law upon the penal ftatufe. 
But it is objected, that this oath hath long confinnedin the Eccleſiaſtical 
Court. Tothis itis anſwered: Firf, that it had the warranf of an Ac of 
Parliament ( as if was holden) in 2 Hen, 4. cap.15. whereby it was enadev , 
Quod Dioceſanus per ſe, vel Commillarios ſuos contra hujuſmodi perſonas, &c, ad 


PPPP omnem 


Te 
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omnem juris effefum publice, & judicizlter procedat, & negotium hujuſmodi ter= 
minet juxra Canonicas ſanKiones. Wy this @tatute, and the ſaid P;ovincial 
Conffitution, and other the Canons of ths Church, the Dioceſans, ec. mi- 
25 H.8.cap.r4. Niftred the ſaid oath , even in the caſe of horeſſe, 4c. This Tatute of 2 H, 4, 
& x E.6. cap.12. Was repealed by the Act of 25H.8.(which Ac ts partly declaratozy of the ancient 
law of the Realm) in theſe wozds : * Jt andefh not with the right o2der of ju- 
« ſtice, noz god equity, that any perſon ſhould be convic, and put to loſſe of life, 
This Statute of « gh name,o2 gods,uyle(s it were by due accuſation and witneſs,o2 by pzeſent- 
> Haq. no « m#t,verdic,cofefſion o2 proceſs of Outlawzy,ec, And that it is not reaſonable, 
&% Mar: ca. 6. and ** that any ©2dinary;upon any ſuſpicion conceived of his own fantaſte, without 
repealed again an, © due accuſation o2 peſentment,ſhould put any ſubjec of this Realm in any infa- 
x Eliz.1. andſo « my and flander of herefte,to the peril of life,o2 loſſe of name o2 goods. Andin 
remaineth. a fo2mer clauſe of the ſaid Act it is ſaid;*That the molt erpert and bef learned 
; <« man of this your Realm , diligently lying in watt upon himſelf, can eſchews 
« avoid the penalties 4 dangers;Fc. if he ſhould be examined upon ſuch captious 
« jnterrogatozies, as is, and hath been accuftomed'to be miniftredby the D2di- 
« naries of this Realm, in caſes where they will ſuſpect any man of herefle, xc. 
Secondly, the wo2ds of the ſaid Act of Parliament are contra yoluntatem eo- 
rum, and of the Regiſter, ipfis invitis ; ſoas ſach as wiilingly have taken it, ſer- 
veth fo2 no poſſeſſion againT thelaw. 
Zo But now laffly it is to be ſeen how the right ſkandeth tonching this oath at 
this day. It is confeſſed, as befoze it appeareth, as well by the ſaid P2ovincial 
Conffitution of Ocho, as by the Regilſter,that the ſaid Conſfitntion was contra 
conſuetudinem regni, whereupon it followeth, that no cuſtome of the Realme 
Vid. the third part can be taken away by a Canon of the Church, but only by Act of Parliament, 
of the Inſtitures and ſpecially in caſe of an oath, which is ſo ſacred a thing, and which generally 
caps _ concernethall the Nobility,Gentry# Comminialty ofthe Realm, of both ſeres, 
Res. pat. anzs, And by the Tatute of # 25 H.8, cap.1g. no Canon againſt the Kings Pzeroga- 
E.z. part.x. m.8, five, the Law, Statutes, oz cuſtome of the Realm, ts of fozce, which is but 
19 E. 3. quare Declaratozp of the Common Law. 
non admifit 7. $ We have read over what Dodo? Cofin hath in his buk ſpoken fo2 the main- 
M wag fo. 6. fenance of this oath, and certainly, he toucheth not the ſkate of the queſtion, as 
Ee the fourth pare Will appear to the learned Reaver. 
of the Inſtirure, A@o conclude : This bzanch of 2 BE. 6. giveth no life fo any fozceleſe Canon, 
cap. The Court of Which is againſt any law oz cuſfome of the Kealm;but,acco2ding to the law and 
7 wa peree M E cuftome of this Kingdome, p2ohibiteth the D2dinary in caſe of perſonal tithes 
his book intituled, £9 £Xamine the-party upon his cozporal oath ; fo2 the Parliament did fake that 
An Apology, &c, fo be no lawfull and reaſonablemeans (whereof it ſpeaketh) ; fo2 a Parliament 
Cap. 13. would never have p2ohibited any thing that was lawful and reaſonable.and yet 
| the clear gains of Perchants, Clothiers, oz Pandicraft men do lye in greaf ſe- 
crecy,and hardly to be pzoved by witnelſes. And befoze,in the clauſe concerning 
the ſecond Additton,fo2 recovery of p2edial tithes;it is ſaid;Upon due proof there- 
of made before the Spiritual Judge,&c, fo2 that they are open, vilible,and eaſte to be 
p2oved by witnefſes ; and at this time the ſtatute of 2 H.4 ftcd repealed. 
L.1$.F.depcena, Fo perſon Ecclefiaſfical o2 Zempozal ought in any Eccleſiaſtical Court fo 
Cogirationis pae= be examined upon the cogitation of his heart, oz what he thinketh, xc. as it was 
nam nemo mere- Holden by the Judges in the Parliament holden 4 Jac, and as it was after hol- 
_ den A the Court of Common Pleas, Mich, 6 Jac. in Poctoz Wolſtons caſe in a 


The7, Addition. Provided, 8c, that all and every perſon and perſons, which by the 
laws or cuſtomes of this Realm ought to make or pay their offe- 
rings, ſhall yearly from henceforth well and truely content and pay 
his or their offerings ro the Parſon, 8c, of the Pariſh or Pari- 
ſhes, where it ſhall fortune or happen him or them to dwell or 


abide, &c, | 
« Offcrings. ] 
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Offerings. ] Dfferings 02 oblations, oblationes, theſe are cf two ſozts, 
viz, free o2 voluntary, and conſuef,o2 by cuſfome, as here it appeareth. Dffe- 
rings and obbentions are in London the p2ofits of the Church, and not tn co20n, 
v2 other manner. | 

A waitef right of Advowſon bought of the fourth part of the tithes and offe- 
rings of the Church of Saint Dunſtan in the Welt in Flettret London, and 
adjudged to be agd. 

Dee lib, 11, f21.16, Docto2 Grants caſe. Vid, there. foz obventions: z$ E, Þ 
13. & 16 E. 3. uv ſup, and ſee here the tenth Addifion. Vid, thenert Addition, 


Provided, &c, That this A& or any thing therein contained ſhall 
not extend to any pariſh, which ſtands upon and towards the Sea 
coaſts, the commodities, and occupying whereof conſiſteth chiefly in 
fiſhing, and have by reaſon thereof uſed to ſatisfie their tiches by fiſh, 
but that all and every ſuch Pariſh and Pariſhes ſhall hereafter pay cheir 
tithes, according to the laudable cuſtomes, as they have heretofore of 
ancient time within theſe. 40, years uſed and accuſtomed, and ſhall pay 


theſe offerings as is aforeſaid, 


Provided that this A, 8c. ſhall not extend in any wiſe to the inha- 
bitants of the City of London and Canterbury, and the Suburbs of the 
ſame, ne. to any other town or place, that hath uſed to pay their tiches 
by their houſes, ocherwiſe then they ought or ſhould have done before 
the making of this AR, any thing in this Ac to the contrary in any 
wiſe notwithſtanding, | 


Mich, 5 Jac, in communi banco, between John Skidmore and Robert Eire 
Plaintifes in a pzohibition againff John Bell Parſon of Saint Michael QNugn- 
hithe in L ondon:The eaſe upon the ſaid ſtatute of 37 H.s.and the decre there- 
upon Was this : The ſaid Parſon libelled befoze the Chancelloz of London fo 
the tithes of an hoaſe,called the 1Bozes head in 352eadftreet in the ſaid Pariſh, by 
foce of the ſaid Act and Decree, the ancient farme rent whereof was five 
pounds, at the time of the ſatd Decree, and after, and that of life a new Leaſe 
was made of the ſaid houſe, rend2ing the rent of five pounds per annum, and 
over that a great in-comeoz fine, which was covenanted and agreed to be paid 
rearlp at the ſame day, that the rent was paid as a ſumme 1n groſle, and that 
ſo much rent might have been reſerved fozthe ſaid houfe; as the rent reſerved, 
and the ſumme in groſſe amounted unto ; which refervation and covenant, xc. 
were made to defrand the ſaid Parſon of the tithes of the true rent of the ſatd 
houſe, which to him did appertaine by the purpoat and true intention of the ſaid 
Decree. And in this caſe foure points were reſolved by the whole Court, 


Firft, if ſo much rent bo reſerved as was accuſtomed to be paid af the making 


ef the ſaid Decre in 3+ H.8.( whatſoever fine o2 in-come be patd)that the Par- 
fon can averre no covin ; fo2 the wozds of the Decree be $ Where any Leaſe is or 
ſhall be rhade of any dwelling houſe , &c., by fraud or covin 1a reſerving lefle 
rent then hath been accuſtomed, or is paid, &c, 20 as if the accuſtomed rent be 
reſerved, no rent can be alledged : foz the fraud by the Decree is, when leſſer 
rent then was then accuſfomedfo be paid, is referved; oz ifno rent at all be re- 
ſerved, xc. fo2 then tithe ſhall be paid acco2ding to the rent that then was laſt 
befoze reſerved to be paid; The wozds of the Decree are ; Or that any Leaſe ſhall 
be mad? without any rent reſerved upon the ſame, by reaſon. of any fine or in- 
come , then the Fermor ſhall pay for his tithes after the rate aforeſaid , accor- 
ding to the quanttty of ſuch rent , a3 the houſe was laſtly letten for , without 

fraud or *covin, before the making of ſuch Leaſe. So as the Decre conlifteth 

.npoi four points, viz. Firſt, where the accuſfomed rent, #c. was reſerved. 

PppP 2 Decondly, 
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30 E.3.1.in ac- 
count. 

38 E.3.13. per 
Finch, acc*, 

16 E.3. quare 
Imped. 147. 


Tho 8, Addition. 


The g. Adiition, 


Stat.de 2 E,6. Cap. 13. 
' Secondly, Where the rent. was increaſed, there the tithes ſhould be patd acco2- 
ding to the whole rent. Zhirdly, where lcſer rent was reſerved. Feurthly, 
where norecnt was reſerved, but had keen fozmerly reſerved. And this Act and 
* Decree were tery beneficiall fo2 the Clergy of Londen in reſpec of that which 
they had befoze : And the Defendant in his libell conſefſeth, that the accuſto- 
med rent, ec. was reſerved : and therefcze no cauſe of ſuit. 

Secondly, it was refoltcd, that ſuch heuſes as were neter leffen to farm, 
but inhabited by the cwner, this 1s caſus omiſſus, and ſhall pay no fithes by 

| fozce of the Decree. SE, ; 

- Thirdly, it was reſolted, that where the Decree faith, Where no rent is reſer- 
yed by reaſon of any fine or in-come paid before-hand, albeit no fine oz in-come 
be paid in that caſe, yet if no rent be reſerved, the Parſcn ſhall havehis tithes 
accozding to the Decree, foz that 1s put but fo2 an example, oz cauſe, why no 
rent is reſerved, and whether any fine o2 income were paid, 02 no, {s not mate- 
riall, as fo the Parſon. _ 

Fourthly, it was reſolved that the Parſon could not ſne fo2 the ſaid tithes in ' 
the Cccleſiaſticall Conrf, foz that the Ac and Decree that ratſced andgate 
theſe kind of tithes, did limit and appoint how, and befoze whom the ſame 
ſhould be ſned foz, 'viz, that if a confroverſie were moved in the City fo2 not 
payment of thoſe tithes, o2 concerning the'true rent o2 tithes, that then upcn 
complaint made by the party grieved to the Lo2d Patoz of Xondon,he by advice 
of - his- aſſiſtants ſhould make a finall end, with ceffs to be awarded by his diſ- 
cretion. And if the Paio2 doth not make an end of it within two moncths, o2 
if any of the parties finde thcmſeltes grieved, that then the Loz2d Chancclloz 
within th2e& moneths ſhall make an end thereof with coſts acco2ding to the true 

See 1ib.g. fol, yz. Nfention of the ſaid Decree : therefoze as the Decree gave a new and ſpeciall 
the cak of Or- Kind of tithings ; ſo it did appoint new and ſpectall Judges to hear and deter- 
' phanage,in Lon- mine the ſame, And in the end it was awarded, thaf the pzohibition ſhould 


don. ſtand. Vide foz tithes in Lendon, 27 H, 8. cap, 20. & 32 H.$, cap. 7. 
The 10, Additi= And be it further enacted, 8c.that if any perſon'doe ſubſtraR or with- 
o_ _ draw any manner of tithes, obventions, profits, commodities, or other 


duties before mentioned, or any part of them, contrary to the true 
meaning of this AR, or of any other A& heretofore made, that then 
the party ſo ſubſtrating or withdrawing the ſame,may or ſhall be con- 
vented and ſued in the Kings Eccleſiaſticall Court by the party trom 
whom the ſame ſhall be ſubſtrated or withdrawne, to the intent the 
Kings Judge Ececlefiaſticall ſhall and may then and there hear and de- 
termine the fare, according to the Kings Eccleſiaſticall lawes. And 
that it ſhall not be lawfull unco the Parſon, Vicar, Proprietarie, Owner, 
or other their Fermors or Deputies,contrary to this A to convent or 
ſue ſuch with-holders of tithes, obventions or other duties aforeſaid, 
before any other Judge then Eccleſiaſtical], And if any Archbiſhop, 
Biſhop, Chancellor, or other Judge Eccleſiaſticall give any ſentence in 
the aforeſaid cauſes of tithes, &c, and (no appeal ne prohibition hang- 
ing) & the party condemned do not obey the ſaid ſentence;that then ic 
ſhall be lawfull for every ſuch Judge Eccleſiaſticall to excommunicate 
the ſaid party ſo, as aforeſaid,condemned 8& diſobeying : In the which 
ſentence' of excommunication, if the ſaid party excommucicate, wil- 
fully ſtand and endure ſtill rn ome by the ſpace of 40, daies 
next after, upon denunciation, and, publication thereof in the Pariſh 
Church, or the place or Pariſh, where the party ſo excommunicate is 
dwelling, or moſt abiding, the ſaid Judge Ecclefiaſticall may then ac 
his pleaſure fignife unto the King into his Court of Chancery of the | 
| {tate 


Of Tithes. 
| ſtate and condition of the ſaid party ſo exccommunicate and thereupon 


co require proceſle de excommunicato capiendo,rto be awarded againſt 
every ſuch perſon as hath been ſo communicate. 


< Obventions] Dbventions afozeſaid are offerings. 

Khat the juriſdiction of tithes belong to the Cccleſiaſticall Conrt, if appea- 
reth by the Ads of Parliament, viz. of Circumſpecte agatis an, 13 E.1. Artic? 
Cleri anno g9E. 2.18 E, 3, cap, 7, 1R.2. cap. 13. 27 H.8. cap, 20, 32 H,g.cap.7. 
and this Act; : 

Df ancient they were determined in the Sheriffs Turne, as if appearcthin 
lib, rubeo inter leges H. 1. cap. 8, After by Scire fac* at the common Law befoze Vid. Mick.7 E:z. 
the fatute'of 18 E. 3. Vid.Ror. clauſ.,21 . H. 3. m. 3. & Rot. Eſcheat* 8 E,x,nu,67, <ramRege, 
Regiſt, fol, 165. a Wait of covenant fo levie a fine, de decimis garbarum, gc, O* *** 
3$ H.6. 20.F. N,B. 30.c.f. 4E.3. 27, 29. 7 E. 3. fol.5. per Parning 8E. 3.49. 
Bracton, lib, 5. fol. 401. Britton cap, 4. fol. 1-3, omitted rithes, ec. Flea libs, 
cap, 36. 23 E.3, 97» | nd | : 
At this day a Waif ofright of Advowſon lyeth de adyocatione decimarum 4E.3. 27 per 
Ecclefiz, 8c, foz the tithe is the p2ofit of the Church ; and if the tithes be taken Shard & per 
away,the advowſon is ofnone effect, and the eſples in a wait of right of advow- Stoner, &c. 
ſon(Which is the fruit of the Advowſon) are alledged in the Parſon, in taking of 2518: 3- 
the great and ſmall fithes by the pzeſentment of the Patron. Se 16 Ed.3.tic, p73 3% 5. 
Quare -Imped. 147-.30 E.3, fol.z, 38 E.3.13. 45 E.3.12, Brit, cap.4, andthe Mike eE5 ; 
Wit cf Indicayit, whereof you may read at large befoze in the expoſition of the 27. 8 5.3.49. 


ſffatute of W. 2. cap. 5. | 31 H. 6.36. 
This 10+ Addition -fo2 the cſfabliſhment of Eccleſlaſficall juriſdiction foz wht Pore x 


tithes was made but by the generality thereof(which obſerve well)it ſhould hate 31 H.$. pros 
been doubted, whether the wzit of right of advowſon of tithes, andof Indicavit hib. 17. 
had been taken away : but to clear the doubt, there ts hereafter a ſpeciall pzo- 

' rifien therefoze, as hereafter ſhall be chewed, Sce the x2. Addition. 


' | Proceſſe de excommunicato capiendo.”] ®w& the ſtatute of 5 Eliz. 
cap 23. fo2 divers notable things concerning this matter, but none of the penal- 
ties of that ffafufe doe extend fo the pzoceding upon cauſe of tithes, but only 
upon nine cauſes belonging fo Cccleſtaſficall juriſdiction particularly erpzeſed 
lit that Act. 


Be it further enacted, 8c, that if any party at any time hereafter, for 7'* t Addi 
any matter or cauſe before rehearſed, limited, or appointed by this 
AR tode ſued or determined in the Kings Eccleſiaſticall Court, or be- 
fore the Eccleſtaſticall Judge, doe ſue for any prohibition in any of the 
Kings Courts, where prohibitions before this time have been uſed to 
be granted: that then in every ſuch caſe the ſame party,before any pro- 
hibition ſhall be granted to him or them, ſhall bring and deliver to the 
hands of ſome of the Juſtices or Judges of the ſame Courr, where ſuch 
party demanded prohibition, the very true copy of the libell depending 
in the Eccleſiaſticall Court concerning the matter wherefore the par- 
tie demandeth prohibition, ſubſ@ibed, or marked with the hand of 
the ſame party;and under the copy of the ſaid libell ſhall be written the 
ſuggeſtion, wherefore the party ſo demandeth the ſaid prohibition, 
And in caſe the ſaid ſuggeſtion by two honeſt and ſufficient witneſſes 
ar leaſt, be not proved true in the Court where the faid prohibition 
ſhall be ſo granted within 6.moneths next following after the (aid pro- 
hibicion ſhall be ſo granted 8 awarded,that then the party thar is letted 
or 


The 12, Addi- 
1167: 


Stat. de 2 Ed. 6. Cap.13- 


or hindred of his or their ſuit in the Eccleſiaſtical Court by ſuch pro- 


hibition, ſhall upon his or their requeſt and ſuit without delay, have a 
conſulration granted in the ſame caſein the Court, where the ſaid pro- 
hibition was granted, and ſhall alſo recover double coſts and damages 
againſt the party that ſo purſued the ſaid prohibition, the ſaid coſts and 
damages to be aſſigned or aſſeſſed by the Court, where the ſaid conſul- 
ration ſhall be ſo granted, for which coſts and damages the party to 
whom they ſhall be awarded may have an aQtion of cebt by bill, 
plaint, or information in any of the Kings Courts of record, wherein 
zhe Defendant ſhall not wage his or their law, nor have any efloine or 
protection allowed or admitted, 


oil Reverſea, | This wwozd is tcry maferiall, fo2 this additionall Act of 
2 E.6. ertcndeth onely to p2ediall and perſonall tithes ; but in as much as this 
Actdcth rehearſe the ſtatutes of 27 H.8, cap, 20. and 32 H.S8. cap.7. both which 
ffatutes extend unto all kinde of tithes, viz. pzedtall, perſonall, and mire, and 
to offerings alſo ; therefoze this bzanch extcnveth to themall. Andit is to be 
obſerved, that this bzanch reſpeceth the cauſe of fint, y1z. foz tithes o2 offerings, 
and not the cauſe of the pzohibifion. Vid, Dicr 2 Eliz, fol, 170, 


« And in caſe the faid ſuggeſtion, 8c, benot proved true in the 


Court, &c, ] This clauſe was made in favour of the Clergy foz p2zwf by 
witneſſes, which they had not at the common Law. | 

If the ſuggeſtion be in the ncgative,as if the pzop2tefary of a Parfonage in! 
p20p2tate ſue foz tithes , and the canſe ofthe ſuggeſtion be, that the Parfonage 
ts nor imp2op2iate ; oz tfthe Parſon of Dale ſue foz tithes of lands in that Þa- 
riſh, and the party ſte a p2ohibitton, fo2 that the landlieth not in that Parith,oz 
that the Parfon that ſucth fo2 tithes was not inducted, xc. oz any the like cauſe 
in the negative ofany matter of fact, he ſhall not pzoduce any witneCe by fozce 
of this bzanch, becauſe a negative cannef be p2obed: and therefaze a p2ohibition 
tipon cauſes in the negative remajines at.the Common Law, 

Ff a man plead a ded in barre, wherein witnelfes be, and iNſue ts foyned non 
elt faQum, and p2oceffe ts awarded againft the witneſſes, who are joyned to the 
Jury, and tt is foundnon eſt fatum, not withſfanding this joynder, the party - 
grieved ſhall have an attaint; fo2 it is a marime in law, That witneſſes can- 
not teftifte in the negative , but in the affirmative : otherwiſe it ts, ifthey 
found it is fo be the died of the party tn the afftrmative, there no attatnt doth. 
lye. Vide11 afſ.p.19. 22 atl.p.1 5.23 aff.p.r11.qo af.p.23.12 H.6.6.F.N.B.1os.h, 
29 1£is, if the ſuggeffion te grounded upon any matter in law, fo2 that the Ft 
foz tithes in that kindare not due by law, As if the libell be in the Eccteſiaſti- 
call Court,fo2 the tithe of tiles,turfes,o2 the like, there ned no witneſſes to be 
P20duced, foz that matters in law are tobe dectded by the Judges, and nof to be 
p2oted by witneſſes : and quod conſtat Cutz, opere tefttum non indiger, and the 
caufe of this p2ohibiften, o2 the like, appearcth in the [ibell if ſelf» © bc 
foze Artic? Clert 3 Regis Jacobi, Artic* r$. 


Provided alwaies, and be it enacted by the authority aforeſaid, that 
this A& or any thing therein contained , ſhall not extend to give any 
Miniſter or Judge Ecclettaſticall any juriſdition to hold plea of any 
matter, cauſe, or thing, being contrary or repugnant to, or againſt the 
efteR, intent Or meaning of the Statute of 77efe. 2. the fifth Chapter, 
the Statutes of Artic, Cleri, Circumſpecte agatis, Sylva ceduya,the Trea- 
tiſe de regia probibitione, ne againſt the Statute of Ano primo Edward: 
terti; the tenth Chapter, or any of them, ne yet hold plea in any mat- 

ter, 


Of Tithes. 


cer , ; | » 4 . 
thing cherein contained to the contrary inany wiſe 


q Statute of W,2,ap,5.]Pereby, if nip were, the wiit of Indicayicany 
L = thereupgn, are 


all dependances 


the wit of right of the By EU 20. ano; BY. 
my «Jo Ann ot, 


ſaved. Sc befoze in the expoſition of this 


q Arciculi Cleri,] Theſe Articles mere eſtablithed by Ac of Parliament 
anno 9 E.z, @& befoze in the expolition-upon.thele Articles. By this Act allo 
cap.2, the wzits of Indicavit, and of right of avbowſpn of tithes are ſaved. 


Circumſpete a tis. ] This Ac is (as here it appeareth a Dfatute 
a——— —_ E. hy, befo2e the expoſition hereof. ) ; 


. Silva cxdua,] Pere is infended the @fatute of 45 E. 3. cap. 3, £oncer- 
ning tithes de Silya czdua, and not of great wad above 20, years growth, 


The Treatiſe de regia prohibitione.] Yerein ſome difference is in 
our Books ; foz in Hil, 7 H. 4. it is ſatd, that the Dtatnte de Regia prohibicione 
doth rehearſe how per venditiones ſpirituales fiunt temporales, which clauſe is in 
Artic* Cleri, cap.1. in fine, Alſotn 3x H.6. it is ſaid, that the Statute de Reoia 
prohibitione, and recite the effect of the ſecond Chapter of Artic* Cleri, ®o as by 
theſe 1Boks the Þtatute de Regia prohibirione 1s the Dtatute of Artic* Cleri ; but 
it cannot be ſo conceived in this Act, becauſe herein they are diſtinguiſhed as 
two ſeveral Statutes, and ſo in fruth in the infendment of this Ac they are : 
and the Treatiſe de regia prohibitione infended by this Ad is that Treatiſe de 

"regia prohibitione, intituled Prohibitio formata ſuper Artic, Vide Vet. Ma 
Charr, part 2, fol. 7, Raſtall abridg. Star, tit, prohub, pl, 6. 

4 Statute of 1 E.3.c,10,] This ismiſpzinted; foz the Ac is 1 E, 
ſtat, 2. cap.1 I» that if any ſuit be in the Spiritual Court againff inditers, a 
p2ohibition doth lye. This Act 1s in affirmance of the common Law, Vide 
Regiſt, fol. 39. lib. intr. R. 447. b. tit. Defamation, 


Io 


7 Ne yet hold plea in any matter where the Kings Court of right 
ought to have juriſdiction.) @o p:ovident the makers of this Statute were 
to kep both juriſdictions within their pzoper bounds, a great means to make 
both Church and Common-wealth flouriſh. And this is a large and a general 
ſaviuk of the jurisdiction of the Kings Courts of the Common law. 


Provided nevertheleſs, where heretofore ſuch a cuſtome hath been 
in many parts of Wales, that of ſuch carrell and other goods as have 
been given with marriage of any perſon, there tithes have been exaced 
and levied by the Parſons and Curates in thoſe parts ; which cuſtome 
being diſſonant from any = of this Realm, as it ſeemeth, when the 
country of Wales was through civil difſention unculted for want of 

* other ſufficient profits, that might otherwiſe grow to the Curates and 
Miniſters there,to have been for that time tolerable ; ſo now the coun- 
trie being now well manured and husbanded, and the rithe isduly 
paid there of corn, hay, wooll, and cheeſe, and of other increaſe of 
all manner of cattell, as it is commonly in all other parts of this Realm, 
the ſame cuſtome ſeems to be grievous and unreaſonable, ſpecially 
where the benefices are elſe ſafficieat for thefinding of the ſaidMiniſters 
and Curates : that it be therefore enacted by the authority — 5 

| that 


whereof the Kings Court of right ought to have juriſdiftion any 
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10 H.4. 1.be 


Hill. 9 H.4. pl.2: 


31 H.6; 13,14; 


21 E.3- 29. 2, 
Concerning lay 
fee, &c. this is 
affirmed to be 


a Statute, 


The 1 3, and lafſf 


Adainion, 


Stat.de 2E,6. Cap. 13. 


that from and after the firſt day of May next comming no ſuch tithes of 
marriage goods berexaRed or required of .any perſon within the faid 
dominton of Wales, or Marches of the ſame: any .thing in this A& 
contained, or a other AQ, Cuſtome, Preſcription had of made tothe 


contrary hereof notwithſtanding, 


q To have beenfor thattime tollerable,] Pere is firlt to be noted, 
that a cuſfome once reaſonable andtollerable, if” after it become gricvens, and 
not anſwerable to the reaſon,' whereupon it was grounded,- yet is to be (as 

here it appeareth) taken away by Ac of Parliament : fo2 an inheritance 

once fired cannot be takew away, but by Parliament. Secoiidly; here 
- ts fo be noted, that by cuſtome a Parſon, xc. may have 
tithes of ſuch things, as are not titheable 
| of common right. a 
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An Expoſition upon the Starute 
of 1 fs. Cap.s. of Additions. 
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deines eſt eſtablies, que en cheſcun briefe original] | 
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des ations perlonels, appeales, & indictments, &:er > 


queux exigends ſerr' agard', que aux noſmes des Detendans 
en tiels þriefes originals, appeales, & inditmens ſoienr fairs 
addition de lour eſtate, ou degree, on de meſtier, & les villes 


ou hamlets, lieux, & les counties de queux ts fyeront ou-ſont, 


ou cn queux ils ſont ou fueront converſantes. Ex fi per proces 
ſurles dits briefes originals,appeals,ou indiftments,caqueux 
les dits Additions ſoicntenterlefles aſcis utlagaries foier pro- 
nouncies,que ils ſoient'yoides,irrites,& tenus per nul. Ecque 
avant les urlagaries pronuncies les dirs briefes & indictments 
ſoient abarus per exception du partie, per la on en icell les dits 
Additions ſotent enterlefſes. Puryiew tours foirs, que mel; 
les dits briefes daCtions perſonels ne ſoient accordants as te- 
cordes, & fairs per le ſurpluſage de Additions ſti{dirs,que pur 
cel cauſeils ne {oient abarus. Er queles Clerks del Chancella- 
ric; ſouth que noſe tiels brietes ifſeront eſcripres ne encer- 
lefſent, ne facent omiſsion des dits Additions,come deſuis eſt 
dit, fur peinedeftrepunis,& faire fineal Roy per diſcretionde 
le Chancellor. Et commencera ceſt ordinance a tener lieu al 
ſuit de partie, de la feaſt de Saint Michael prochein enſuant; 
We ſhall, in expounding the wozds of thts Act, ſhew what was the common 
law befoze the making hereof. | 
mm En briefe original.) Though it be in wait oziginal, vet if the plea 
be not holden upon the oz1ginal, this Ac ertendeth not to it; as in a Recordare 
ta remove a plaint of Replievmn into. the Common place, becauſe the plea is 


holden upon the plaint, this Ad ertends not to ft. * ©0 in axeturn of Keſcots; 
though there lyeth pzoceſſe of outlawzy, yet this Statute extends not fo it, be: 


cauſe this Act ſpeaketh ouly of waits cziginal. 


T Desperſonels a&tions,&c. en queux exigeds ferr' agard'.} 
In an aſiſe of Novel difſcifn, if the DilCeiſtn be found with fozce and armeg, a 
Capias pro fine and exigent do lye fo2 the King ; vet the Defendant ſhall have 
no addition within this Statute, foz that the oztgtnal wait 4s in the realty; and 

. this Act extendeth only tg perſanal actions. 


q Ain nofmes des defi endants.) e Regularly by the ET L at 
every natural man, having no name of dignity, ought to be named ig all ozigt- 
nals, andother (uits by his Chaiſtian name ond lurname, and that befoze this 

209 Act 


3 H.6. 39, t4H; 
6.21.35 H.6.30, 
10E.4. 16.2; 
18E.4.9 , 
*1r0 E.4-16. 

19 H.7. 21, 
i3H. 7, 21. 


g.af pl.x, 
9 8.3. afl.446, 
7 H.4. 39. 


0 17 E.$, 44.b. 
11 H. 6. 11, in 
maintenance, _ 
27 H.6.5; 16 E. 
4.16.10 E.4. 13; 
35 H.6. 13, 


666 Stat. de 1 Hs. Caps. 


& ſafficed ; but if he hada name of inferionr dignity (as Knight, 02 Banne- 
ret) heonght to be named by his Chziffizn name and ſurname, and by the @ddi- 
tion of his name of dignity by the commen Law, Which 1s implied 1n theſe. 


*L 


* Aux noſmes des Defendants. | | 
25 H.6.9. 10 H, rivers be a Co2p62ation of one ſole perſon that hath a fe-Imple, and may 
6. 1. 7 E. 4. bre. have a wait of right, he may be named in o2tginals, xc. by the common Law by 
163.18 E.4. 21. jig Chziſtian name, without any ſurname ; foz the name of his Cozpozation is 
$ E.3-247- in lienofhisſurname(ſome ſay both Chziltizn name and ſurname)as John fAb- 
+4 445.98 H. bot ofD. ec. John Withop of N. but otherwiſe it 1s of a Parſon : fo2 he mult 
6.12. 32 B-3.bre, be named by his Chaiſtian name and ſurname, ks 
291. 32.6, * Jf it bea Cozpozation aggregate of many able perſons;as Patoz and Com: 
+7279 _ minalty,Dean andChapfer,Paſter of an Yoſpital and Cenfreres ec.the aioz, 
*4 Ipp4 16. Dean,'02 Maſter need not be named by his Chaiffian name, becauſe that ſuch a 
4.158. Co2pozation ffandeth in lieu both of the Chaiſftan name _ _— 
2 H.6. 29. 7E: Ifa man becreatedby Letters Patents Duke, _— 2-4 , uo on, 
3-26. 25 8. 3. 02 Þaronzthe dignity ld is incozpozatedto him,acco2ding to the fate given nnfo 
39-40. 7E.4 him bythoſe Letfers Patents, as the Duke, ec. by the common Law might be 
brev. 16z, named by his Chzilfian name, and by the name-of his dignity, which tandeth 
5E-3-23.99-- intieuof his ſurname : as Przcipe Johanni Duci Lancaſtrix. And the reaſon 
<5 wy Nobility thereof is, foz that the King by thoſe Letters Patents creates him to the ſkate, 
in a mannerin- Honour, anddegr& of Duke, 8 imponit ei ſtilum 8 titulum Ducis Lanc* &c. ha- 
corporated. bend” &c. & fic in nr — <oraq a creation by wzit hath not the ſame 
ds, vet it hath the ſame effect. | 
gym Sa is CS A a rang that ſurnoſme ts derived of ſur (1d eſt ) ſuper, and 
noſine (that is) nomen, quaſi ſuper nomen, becauſe it ts ſuperadded fo the Ch2i- 
ffian name, which legally is prznomen, in Latine cognomen, quia'conjuntum 
NOomen, 


@ SojentHaits additionde lour eſtate, ou degree,ou deme- 


ſtier. Jefate;Scarus a ſtando, the condifton wherein any ſubject fandeth, De- 
., gr&, Gradus a gradiendo, the degree wherein any ſubject ſtandeth. Do as in le- 
* 27 E-3-© 8. gal underſtanding theſe two wozds are of * one ſignification, and do extend to 
$3 Eo bt perſons of nobility, of dignity, and under the degree of nobility and dignity; as 
13 =o is: Pcoman, Ec. and do extend as well to the Clergy as to the Tempozalty, andto 
cap.1. graduates and degrees in Univerſities in any kind of p2ofeſſion, 
State of a Lo2d, 3 E. 4. cap. 5. ſ#pe. | | 
w_ - vg i Linder the effate of a Hntatt, x: _ cf the effafe of Carriers, Plowmen, 
ec. and the eſtate ofa G2zome attending to husbandzy,cap.1 3. degree and eſtate 
of Clerks. 
3 E.4. cap.5. Degrees applied fo all, as well women as men. p 
16 R.2. cap.4. No Yeoman, no2 lower eſtate then an Eſquire. 
np = cpa. Under the degree of a Knight 02 Lozds ſon. | 
$ Blix a % . Under the degree ofa Barons ſon, oz Knight. ; I 
: Do as in legal underffanding, Katus and gradus ſunt ſynonima, And ſo im 
; TR <= 59 the ancient wait of the call of a Derjeant, * ad tatum & gradum fervicnus ad 
4 5.9. 15-P legem. | | | 
wn 22-2 B | She eftates and degres againft whom oziginal wzits may be bzought, are 
* Marchiones, the Mucen, Conſozt of the King, the Pzince of Wales, Dukes, * Parqueſles, 
26 H.6. bre. 100. Earls, Utſcounts, and Barons. Lhele are of the greater Nobility. 
Kntyhts of Paint Geozge, Knights Bannerets , Knights of the Bathe , 
6 Rot.pat.39 E.3- Knights of the Chamber , * militescamerz, Knights 1Bachelozs , Baronets , 
eomioers Ser. Clquires, Gentlemen. Theſe are of the lefſer Nobility. 
a pr Sura, = Cives, Burgenſes, and Veomen, Which are of the loweſt eſfates o2 degrees, 
gium, Generoli, , Theres another diviſion made in our * Books of leſſer Nobility, viz. ſome 
* 14 H.6.14, be namsgs of dignities, as all the knights aboveſaid, and Baronets ; and ſome 
Camb.Þrit.p.24. gf wozthip, as Eſquires and Gentlemen. | 


Waronets were firft raiſed and created by King James, of an effate _ 


5 
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and the heices mile3 of their bodies ; and where in ſomg * Diatuteg and Re- * Ror. Parl. | 
co2d3 3Zaronets aro nanich, it is viciuw impreſſoris, ſeu ſcriproris, and ſhould * 52.98.73, r4- 
be Bannerets who were nt of inheritance, faz that they were Knights, which [-; Feds BW 
dignity was not deſcendable, noz2 yet is. 3Bannerets rightly named. Rac, Paxl. ., R.2.cap.ir, 
46 E3. nu.t0.50 E.3z- ny. 40. 1 H,y4, nu, 53 &c. Jun Letters Patents Roc,Pat. 16 R:2. capes, 
anno 13 E.3,m.13. Will. de la Poole ſtatym & hqnorem Banerecti part, 2. = 
15 E,3. m. 22, 23. & Rot. Pat, anno 7R. 2, 8, Octab' Thamas Camo:s Bane- Vil.Canblubi 
rettus/ &e, 22 E.3. fol. 18, & Banner quia nomen habe; 3 yexillo, of the an- (OE 
ner, et. Cozruptly Baronet, in 35 H.6.46, foz Wparou. But let us pzacen to 
wr moze p2ofitable matter. = - oben | 
-here have been Within this Realm ſince ths Conqueſt divers names of 

dignities, which are grown fo diſ-uſe : and in a manner loff : as Vicedomini, 
Vidarns, Vavaſores, vii (as Brafton ſaith) magn»- dignuaus, Vavaſor enim , 
nihil melius dici porerit, quam vas ſorfitum ad valetudinem : unde Vavaſoria OS wn 
in divers ancient Kecazds. Cambden Brit. x 23. Yavaſores five valvaſores pro- es 
xinie poſt Baranes lacum jim tenverunc. @& Chaucer our Engliſh Poet in 
the Franklyns P2ologue. : 

Some dqe hold, that it had been moze fit to have reviten (ome of the ancicat 
dignittes, then fo have created any of a newinventign. | 

We bave ſpoken af all the names of Dignity, let us naw ſpeak of the names 
of Wozthip. | 


Eſquier, Armiger, Scutifer, &c.] Jn legall underſtanding he is 
derived ab armis, quz in clypeis Gentiliciis hanorts infignia geſtant, Jn @panilh 
Eſcudera, ab eſcudo, ideR, ſcuto, 

In this ſenſe, as a name of effate, and degre, it was uſed in divers Ads of ,, x. cp.c0; 
Parltament befoze the making of this Ad , and after this Ad alin, Ec Rag. 3 R.zca.7.16R, 
Parl. an. 1 E.q. Jobn L020 Audeley, an ancient and a Roble Baron, wag named 2-c2-4. 20 R.2. 
Johannes Audeley Armiger, fo2 that all the reſt of the Bargns that appearea at ents AT. , 
that Parliament were Knights ; andall Dukes,Parquelſes,Earls,Uiſcounts, 33, - 132 He 
and Barons of other Nations, oz which are nat Lo2vs of the Parliaments of * ; x 4. cp. c. 
England, are named Armigeri, if they by no Knights ; and if Knights, thenare Rar,Parl. 3nns 
they named Milices, 1 E.4. 

The ſonnes of all the P&#rs and Loads of Parliament in the life of their fa- 
thers, are in law Eſquires,and ſo to be named. 1p this Tatute the clacft ſou of 


a Knight is an Clquire. 


- T Gentleman, Generoſus, Gentill home.} This is alto a 
eg e Lee aefora Sear. 
godaddition, And every Gentleman muff be arma gerens, and the beff fryall of 1114 
a Gentleman in bloud(which is the loweff degree of Nobility) ts by bearingof 9 z 5.4. * 
armes. Faz as in ancient times the Statnes of Images of fheir anceffers were 
p2wfes of their Nobility, which was a ſalemn and honourable, but yet a cymber- 
ſome trya[l, whereof, and how in time they decayed,the Poet ſpeaketh. 


Juvengl, 
Scemmata quid faciunt? quidprodeſt Pontice longo far. 8. 
Sanguine cenſer, pRoſque oltendere yulcus 
Majorum, & ſtanges in curribus Emylianos, 
Ec Curios jam dimidios, naſumque eunorem 
Corvini, & Galbam auriculis naſoque carentem? Y&c. 
Tota licer veteres exornent undiqua cer# 
Acria : nobilitas ſola cſt atque unica yirtus. 
Flavia ens obſura quidem, & fine imaginibus —_— 


Nobiles ſunt qui imagines generis ſui proferre paſlant, 


So of later times Coat-armes came inlieu gf thoſe Statues oz Jmages, x are 
the molt certain pzofs and evidence of Nobility and Gentry, 90 as thi theſe 
dates. the rule. is,Nobiles fupt qui inſignta Gentilicia generis {wu praferre poſſunt. 
. I Nqqq 2 There 
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21E. ' % , "wi 
Lib.iht.Reft.108 
10 E.4.16, 

28 8.6.3.4. 

7 E.6:Dyer ſ0.88, 
lib.int.fo.107. 
nv. 9..de gradu 
homin!s genero- 
fi, & non de gra» 
du huminis vo- 
car* a Yeoman. 

4 28H.6 fo.4.2, 

5 E:4. 33- acc 
14 H.6.15. 

* 20H46.30.b. 

b Repuatio eſt 
vulgaris - na 
ubi noneſt yeri- 
tas. 

c Lib.6. fol. 67. 


Hill. 25 Eliz. in” 


communi banco, 
Caters cale. 
Lib.int.R,f0.107. 


nu,$ 

Vid.lib.int. fol. 
107. nu.7. a fel- 
low of Clements 
Inne, &c. 

4 Rot. par. 

13 R.z.part. 1, 
* Nora, the 
creation of a 
Geanrtlemag. 

e 21 H.6 bre, 89. 
28 1.6.8. 7 H. 
4-7.16H.6.28. 

* 35 H.6. 55-b. 
j Lib.6.tol. 67. 

& Ice the firlt 
part of the Inſti- 
cutes, ſe. 464. 

2 H.s. CaP-3. 

Scec the firit parr 


of rhe 1nſtirutes, _ 


jeR.g5. 


þ Fortelc.ca. 25-- - 


& CaP. 2.9. 

7 10 E416. 
i H.4. cap.7- 
2 H.4q. cap.21. 
* 27 H.6. 4 


4. 33-3 H 6.31. 
11 H.6.11, 

IL 7 E.q- 16. 9 E. 
4. 50. 28 H.6.4- 
2 5 E.4.32+ 


14 H.6.15. 
5 E-4. 33. 


Stat.de 1 Hs. Cap.s. 


There is ſmall difference between an Eſquire anda Gentleman : ſoz everp 
Eſquire is a Gentleman, and every Gentleman is arma-gerens, 
And Generolus and Generoſa are g«d«udditions : and if a Gentlewoman be 


named Spinfter in «ny o2iginall wzit;ec. appeal,o2 indifement,ſhe mey abate 


end cu: th the ſame ; foz ſhe hath as gad right 'to that addition, as BarencCe, 
Uiſceunteſſe, Barchicnefſe oz Dachefſe hate to theirs. KR 

* A men tay have en :dditicn of Gentlemen within this Statute, if he be a 
Gentlemen by effice (though he te not by birth)as many of the Kings hcuſhcld, 
and of other Lo2ds, be ; and * Clerks, being officers in the Kings Coutts of 
reco2d ; and if they be ont of their office, they are but Pcomen ; and yet as long 
25 they continue in thcir office, they cught to be named Gentlemen, zs their 
due addition, | 

A Gentleman by *reputation, that ts, neither gentle by birth, noz by office, 
no2 by creation, but commonly called Gentleman, and known by that name, is 
a ſufficient additien within this Ac. And fo was it adjudged in *Caters caſe, 
Hill. 25 Eliz, in communi bancs, but if he be named Yeoman, he cannot ab:te 
the wait. 

A French Knight-challenged* John Kingſton Yeoman, the Kings ſubject; at 
certain points and deeds of armes, c. unde Rex (ſaith the Reco2d) ut dictus 
Johannes honorabilius ' in premiſſis accipiatur , ipſum Johannem in ordiacm 
"Generoſorum adoptavit, & Armigerum conſtituit , & cztera honoris infienta 
concefſic, And ſuch a Gentleman o2 Eſquire lo created, is an addition within 

©Since the making of this Sfafute, Eſquire and Gentleman were moze fre- 
quently by fo:ce of this Act uſed, as additions in oztginalts, #c. and afterwards 
were commonly nſed in deeds and other ſpecialties. * Pe that hath taken any 
degree in either Univerſity, may be named by that degre& without queſtion, 
being within the direct lctter and meaning of this Ac - and if he hath taken 
any Degree in DiLinity, he may hate the additton of Clerk. 


'q Yeoman or Yeman.} This is a ®aron wazd zeuen oemen, the G, 
being-furned in common ſpeech (as ts uſuzll in like caſes) into aY. In * le- 
call underſtanding a Yeoman ts a free-holder that may diſpend 40.ſhillings,an- 
ctcntty 5. nobles per annum : And he ts called probus & legalis homo, 

-And as ef ancient time the » Gentleman held per ſervitium Scuti, by Knights- 
ſertice, ſo the Yeoman held per ſervitium Socx, by @ocage., Df this-Degree le 
Forteſcue, cap. 25, & 29; | DO, 

' This degree is a gd addition within this Statute, and is applyedonly to 
the man, and not fo the woman. 

We have omitted *Cittzens and Burgeſſes (albeit they are ſach asare 
called fo Parliament) yet becanſe they are no ſufficient additions (betng tw ge- 
nerall) within this Ac, we have omitted them, * 


k Pi ds ; has > os "> 
all Miſtier.] 1. ars, ſeu artificlum , Latine dicitur Myfterum , Anglice 
Dyfterie. Miſtier derivatur a maiſtre , Latine Magjſterium , becauſe no man 


\ ought to exerciſe it, but he that is a maſter of it. Miſter is a large wozd, and in- 


cludeth all lawfull arts,trades,andoccupations,as Taylo2,Perchant, Bercer, 


- Yusbandwan, Labourer, and the like. But 'Servant, Gzom,oz Fermoz are 


no additions within this Ac,becanſe they are not of any myfferie. And "Cham- 
berer, Butler, Pantler, oz the like, are additions of cffices, and not of any 
mylterte o2 occupation. | 

Neither doth this Act extend to unlawfull pzaciſes, as Extoztioner, Pain- 
fainer, Abetter, Peretick, xc. | | 

Trade dicicur a. tradendo, quia tradit nobis neceſſatia : The Saxon Wozd is 
CpxFe, Crzfc,hodie Craft, id eft, Trade. | | 

If a'man have divers arts,trades; c2 occupations,he may be named by enycf 
them : bat if a-Gentteman by birth be.a Percer (as-many younger ſonnes of 
| F Gentlemen 
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Gentlemen be bound pzentices fo arts and trades in Londsn, and elſwhere ) if 
he in an oztginall, ec. be namedMDercer, oz of any other trade, whereof he is in 
truth, he may abate the wait, 4c. fo2 he ought to be named by the degree of a 
Gentleman becauſe if is wo2zthier then the addition of any myTerie, | 
And ſo it is 4f one man be a Duke,a Parqueſſe,Earl,Uiſcount,and Baron, 
all theſe dignities ſfand diſfindaly in him, and the greater d2zowneth not the *7 1.6.4.4 E- 
tefſer, yet thall he be named in oziginall waits, xc. by the wozthier dignity, viz, *;'5 5 4 
by the name of a Duke onely within this:Act. : en 
Paving diligently obſerved the oder ofthis Ac, we find that in ſome caſes 
the o2der thercof is obſerved, and in others not. Jn appeales and inditements of 
treaſon 92 felony, xc, againſt the.greater Nobility,as Dukes,Warqueſſes, the 
o2der .of the Dtatnte is purſned,yiz., Foz 1. the ceffate and degree (fo2 crample ; 
of a Duke, ec. is named, and after the Zown and County. Edwardus Dux Buc- 
kingham nuper deN. in com* Glouc*. And ſoit 1s when one is namedofa Citie, 
/ which is a County of it ſelf, the like o2der is obſerved; as.J.S. pannarius de 
Loridon' in com? Cimtatis London. | 
- - But in caſe ofthe leſſer Nobility, and all other under them, the Towne 
and County are named befoze the addition : ae, Th. C. nuper de D. in con? M. 
miles, Jo, C, nuper de D. 1n com* M, Armiger, N, C. nuper de D, in com, M, 
Merchant, &c. | CD | 
q Et les Villes, ou Hamlets, ou Licus, & les Counties.) , ORR 
Villes. Foz theſe ſc the firſt part of the Fnffitufes, ſe&. x71. Andif there be Songs, K.4 5t, 
D. major, and D. minor, and not D, tanctum, he cannot be named of D. ſoz there 


ts no ſuch Town. 


© Hamlets] &« thefirft part of the Jnflitutes, ubi ſup, Andit is at 
the clection of the partie to name him of the Yamlet oz Towne. 


7 Lieus.] Theſe be underſtod of places known out of any Town oz 
Pamlef.: x4 H. 6. 24. 35 H: 6. 30. 21 Ed. 4.89. 4 E.3.129. 19Ed. 3. bre, 467. 
7 H.6.24, 37. 20 H.6, 30,7 H. 4.27.17 E.3-56.43E.3.5.. | 
by the ancient common Law of England, ſccundum-antuquam conſuetudi- 
nem dict poterit de familia alicujus , qui hoſpitatus fuerit cum allo per tres notes, Bra.lib. 3. fol. 


& vocatur Hoghenebyne. : 124.b,19H.6.t. 


:: 4 Counties.] Ss thefirſ part of the:Jnfitutes; ſe; 61, & 248. 

Wut ſing that ancient Bozotighs were firſt Towns, end Cities were:'f02- = the firſt parr 
merly 1Bozoughs , if a City be a County of it ſelfe, wherein are divers Pa- = Ri 
ritthes, yet the addifton de London , 02 nuper de London is ſufficient within this ; We. 27H. 
Statute, .: Ci M74 | 6.4. 4E.4.10. 

* The addition of a Pariſh, if there be two oz meze Towns within if, is not 5 £-4- 142. 
g9d, but if there be one Town, the addition of Pariſh is god within this Sta 77 + _ 
tufe : and it ſhall not be intended (if if be not pleaded) thar there be moze ,, 5; gifs 
ZLowns then one inthe Pariſh: foz non preſumitur pluralitas, "— ha 4-266 

This Statute extends not to ſome caſes, thongh the Defendant be not named 22 E.4.-2.« E. 
of any Town, Yamlet oz place. * As in an Action of debt, the wait is, Prxcipe es, f0.14. 
R. G, ReQtori Ecclefiz de T. Without alledging in what Town,Yamlet,oz place, ,, ac. 
he is dwelling. ©o if the Przcipe in an acton' vf vebt be, Prec* Tho, Chaſe Can- 10 11.6.8, 
cellarto Univerfitatis Oxon*, Without ſaying de Oxonia. ©0'th a wait b2vught 8 8.6.38. 
aginlt the husband and his wife, oz the Abbot and his Commoigne, the Plain- 3 46-3'- , 
tife ned not ſthew in what Towne, &c. the wife 02 Commoigne, dwell ; foz P_ —_ 
the Law fhill intend ( which ever infendeth the beſt) that the Parſon is reſi- 6 Hs. wu 6 
dent upon his rectozy, the Chancclloz upon his office, the wife with her hus- 36 4.6.28. 
band, and the MDonke with his Soveratan, 4 E.4.10.2T E. 

? The addition as well of the eſtate, degree, oz myſtery, as the Town, Yams- 4:2 5-38: 33 H.8. 


let, oz place, ought by fo2ce of this Ac to be alledgedin primo nomine ; fo2 the —_—— 


p:oper ue of an Alias did” is, to agree with the recozd,-0z ſpecialty whereupon +6 14.6.bre. x06, 
the wait is grounded, and 1s not traverſable. 


28 H.6.9. 
Lhe t 
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$ E.4.2. 21 H,6. 
3.-b, 2 H.6 4. 
32 £.6.23:29., 
5 E.3.28. 


* Dyer 4 Elix, 


213, 214. 


SE. 4. 


Vid. Br.tit. et- 


ror 69. 


3 4.6.24, 35. 


a8 1.6.9. 


21 E.4. 95. 


Fleta,lib.. ca.1 2. 
14.&is 1.9, 


cap. $.. 


cl the Archangel following ; but at the K 
\ oz that the Kiugs learned Ceuncell were attendants ia Parliament, and had 


Stat. de 1 H.5. Cap.s. 


The addition. of=the efate, degre@ ez wrſlery cught to ke by fozceof this 
Adq, as the Defendant was of at the dey £f the wit purchaſed, and nat With a 
nuper, a8 nuper Armiger, nuper Monachus, aut nuper Comes de D. &c, but a nuper 


- may beof the Town, qc. becauſe men doe often remove their habitation. And 


this diſtinction appeareth by the Act if (elf, by reaſon of theſe wazvs in the Ad, 
relating to the Towns, Yamlets, 4c. qu ils fuer', ou ſont, | 

Zhe end of the purview of this Ac was, that the perſcn of the Defendant in 
o2iginalls, ec. where pzoceſſe of outlawzy didlye, hould be fa deſcribed by cer- - 
tain additions, as one man might not be troubled foz another. @c other Sta- 
tutes made tothe ſame end. $ H. 6. cap.rto. * 6 H,8.cap.4. 5 E,6,cap.26, 31 El. 
cap. 3.& 9. : I . 

{ Aſciis utlagaries ſont pronoiice,queils foient voides, &c.] 
Zhts being a judgment in law is tnterpzcted tobe made Loid by a wait of orroz, 
o2 by the ptea of the party caming in upon a Cap,ut legar',aceo2ding fo the courſe 
of the common law ; fo2 though the wo2ds of the Statute be yoides, vet it is but 
boidable by a wait of erroz,oz plea, which is wozthy of obſervation. 19 H.6. fo. r. 
8 H,6. cap.10. pl, com, 137.b. 7 H.6.27,39- 10 H.6,8, rr H.5.19. 67. 19 F.6, 
5% &c. 20 H.6.20. 21H.6.23,55. 37 H.6.1. 38H.6.r, 22 H.6.18, & 23. 36 

30H.6, 1. 21 E, 4. 94.73. IE. 4.2. 2E.4-10, 4E.4, 10, 41,42. 22E.4. 37, 
10E.4.13. 5 H.7.16, 11 H.7.5. 21 H.7.13. 3E1. 192.b, 4El. Dyer 213, 214, 

Per exception du partie.) wut if the Defenvant, albett he hath 
not ſuch addition as this Act requtreth,yet if he appeareth upon pzoceſſe,x pleav, 
tzking no «dvantage thereof by exception, he hath left the benefit of this Ac. 

q Ne ſoient accordant al records & faits, &Cc.7, Abundans cau- 
tela non nocet z bnt if the addiften pzeſcribed by this Ag had varied from the re- 
co2d, o2 ded, yet being injoyned by An of Parltament to be contained in the 
Wi, gc. ſuch variance ſhould not have abated the wait, albeit this clauſe had 
been omitted; hut yet an Ac of Parijameat cannot te made fo plain. 

T Ertqueles Clerkes del Chanceric.} ; « 16s Couferours, Cle. 
rici de curſu, that make ont oziginali wzits. Df thefe there be in the Chancery 
twenty in number. Ts every-of theſe are appointed certain Connties, and 
are a Cozpozation of themſelves. 


q Deftre punies, & faire fine per lediſcretion del Chan- 


cellor.} This extendeth to the Loa Keper of the great @eale, as often 
ellwhere hath been obſerved, - $n | 
Fr commencera ceſt ordinance a tener lieu al ſit de partie 


de la Feaſt de $. Michael prochein enſuant.) gpis Paruament bes 
gan x 5 Paſch' x H,5, And this Statute was nuade,when Ags of Parltament 
were not pointed, tut were by the Sheriffs paoclamedin every County (as 
el{where hath boen Gewed: ) Aud. therefoze (9 the end the ſubject might t 

notice thereaf, day was given by this Act entill the Feaſt of Saint Micha« 
ings ſait this Ad began pzeſently, 


ſufficient natice afthis Ad. 


—_— — gy \ _—_ 
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An Expoſition upon the Statute of 27 H.8.cap.16. 


inticuled, An Act concerning inrolmenrs of Bargains, 
and Contra&ts of lands and tenements: | 


» * . 
WERE Ie" IR > OP * rn ——_—_—— 


E it enacted by the authority of this preſent Parliament, chat from 

che laſt day of July , which ſhall. be 1n the year of our Lord God 
1536, no mannors, lands, tenements , or other herediraments ſhall 
paſs, alter, or change trom one to another, whereby any ſtare of inhe- 
ritance or freehold ſhall be made, or takeeffe& inany perſon or per- 
ſons, or any uſe thereof to be made, by reaſon'onely of any bargaine 
and ſale thereof, except the ſame bargain and ſale be made by.wri- 


ting indented, ſealed and inrolled in one of the Kings Courts of re- 
cord at Weſtminſter, or elſe within the ſame County or Counties 
where the ſame mannors, 1:nds, or tenements fo bargained or fold; lye 
-or be, before the Czftos Rotuloram, and two Juſtices of the Peace, and 


the Clerk of the Peace of the ſame County or Connties, or two of 


them at the leaſt, whereof the Clerk of the Peace to be one + And the 
fame Inrolment to be had and made within {1x months next after the 
dare of the ſame writings indented, the ſame Cuſtos Rotuloram,or Juſti- 
ces of the Peace, and Clerk, raking: tor the Inrolment of every ſuch 
writing indented before them, where che land compriſed in the ſame 
writing exceed not the yearly value of 40. ſhillings, 2.5. that is ro ſay; 
12,d, to the Juſtices, and 12.9, to the Clerk, and for the Inrolitient of 
every ſuch wiiting indented before them, wherein the land comprized 
exceed the ſumme of 40, ſhillings yearly value, 5.s. that is to ſay, 2.5; 
6.d, to the ſaid Juſtices, and 2.5. 6,d. to the ſaid Clerk for the Inrol- 
ling of the ſame. Arid that the Clerk of the Peace for the time being, 
within every ſuch County , ſhall ſafficiently inroll and ingrofle in 
parchment the ſame deeds or writings indenited, as is aforeſaid; and the 
rolls thereof, at the end of every year ſhall deliver unto the Cuftos Ro- 
tulorum of the ſame County for the time being, there to remain iti the 
cuſtody of the {aid Cuſtos Rotulorum tor the time being, amongſt other 
records of every of the ſame Counties, where any ſuck Inrolmentcs 
ſhall be ſo made, to the intent that every party that hath to doe there- 
with may reſort and ſee the effe& and tenour- of every ſuch writing fd 
inrolled. | | 
df Of inhericance, or freehold ſhall be made, 8c, ] After the Sta- 
fate of 27 H,$. cap. ro. of transferring uſes info pollefſion ; If a man by his 
ded had bargained, and fold foz valuable conſideration, any lands, &c. of any 
eſtate of inherttance, fre&-hold; 62 fb2 years, the fame had ben executed by the 
ſaid Act of 27 H.$. cap.1o, Now this Act of Jnrolments reffrains only effates 
of inheritance and free-hold: and therefoze bargains and ſales foz years, foz 


what number foever, are not reftrained by this Aa, thongh it be not by ded in} Rowl, Heywards 
dented no2 tnrolled, | caſe. _ 2 
| Lib. 8. 94. Foxes 
Cale. 


« By reaſon only of any bargain, &c,] If a man fo2 vatuable conſide- 
ration by deed indenfcd do bargain and ſell lands fo another and his heirs, and 
bh | befoze 


>> 


-t 

* voy 
. g-* 
cy 


Lib, fol. 36: Sit 
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Trin.z3 Eliz. in 
communi banco, 
int, Ric. Libbear. 
Tlaintife en waſte, 
&Eliz, Hy nd De- 
fendantli.5.f0.7 1+ 
Hynds caſe, 


* Pl. com. 307-2. 
30 H. $. tit. at- 
rornmenr, Br.j29, 


19H.6. 6. 


Lib.8, fol. 9394- 
Foxes caſe. 


 Lib.7. fol.40. 
Bedles caſe. 
Lib.8. fol.93294+ 
Foxes caſe, 
Lib. int, C6.116, 
2a. b. 


Lib.8. fol.93,94. 
Foxes cale, 

Vid. lib.2. fo.35. 
Sir Rowland 
Heywards caſe. 


4 Mar. Dyer fol. 
146. Villiess caſe. 
' Lib.11. fol.25. a. 
Harpers caſe. 
Lib.1. fo. 176. 
Mildmayes caſe. 


* Lib.s. fol.20.b. 
Stiles cale 


See Stiles caſe | 
ubi ſupra, 


Stat. de 27 H.8. Cap.16. 


befoze the d&d be inrolled he levieth a fine , o2 maketh a feeffment fo the bars 
gaine and his heirs of the ſame lands, and aſter, and within the tx months the 
ded is inrolled, the bargaine& ſhall be in by the fine o2 feoffment, and not by the 
bargain and ſale, both by reaſon of this wozdOnly, &c, and that the £tate by. 
the common law veſted ſhall be pzeferred. 


«7 Of any bargaine and ſale thereof, ] Firſt, what isa bargain and ſale? 
xc. A bargaine and ſale is areal contrac -* upon valuable conſideration foz 
paſſing of mannozs, lands, tenements, o2 hereditaments by ded indented and 
inrolled within ſix months after the date of it, without livery of ſeiſin, oz at- 
toznement of tenants. 

If the bargainoz be in poſſeſion, this is a facile and ready afſirance, but 
the feoffment-reduceth and reftozeth the poſſeſſion to the feoffoz, and paſſeth the 
land to the feoffe&, though the feoffo2 had been diſſeiſed;#c, and the inrolment is 
nof pleadable as the feoffment ts. ; 

Decondly, whether theſe wo2ds of | bargain and ſale ] only, o2 equipollent 
wozds may be uſed, xc. to fake effect by fozce of this @tatute» Zhough it be 
cod fo nſe thoſe wozds mentioned in this Ac, yet are they not of neceCity to 
be uſed ; fo2 whatſoever wozd upon valuable confideration would have raiſed an 
uſe of any lands,tenements, o2 hereditaments at the common law, the ſame do 
amount to a bargain and ſale within this Statute :' As if a man by deed inden-s 
ted and inrolled accozding to this Ag doth covenant fo2 valuable confideration 
to and ſeiſedof lands fo the uſe of another, ec. this is in nature of a bargain 
and ſale within this A, 

A. ſciſed of certain lands in fe, demiſed the ſame to C.fo2 life, the remainder 
foz life reſerving arent at the feaſt of Saint Michael, and of the Annunctation; 
A. by jindenture, in conſideration of 50. pounds, doth demiſe, grant, ſet, andto 
farm let the ſame lands to. foz 99.years, reſerving a rent at the ſame Feafts 
pzeſently, and C. the leſſ@. fo2 life did not attozn ; and it was adjudged, that 
the ſaid demiſe and grant upon the conſideration of 50. pounds amounted toa 
bargain and ſale fo2 the ſaid term. So if a man fo2 valuable conſideration doth 
by deed indentedand inrolled alien oz grant the land to a man and his heirs, xc. 
this is a bargain within this Statute, & fic de ſimilibus. But inaſmuch as the 
infention of the parties is the pzincipal foundation of the creation of uſes; if 
by any clauſe in the deed it appeareth, that the intention of the parties was fo 
paſſe it in polſefſion by the common law, there no uſe ſhall be raiſed : and there» 
ſo:e if any letter of attozny be in the dzd, g2 a covenant to make livery, oz the 
like, there nothing ſhall page by way'of uſe, but accozding to the intention of 
the parties poſſeſſion by the common law. And albeit no valuable conſiderati- 
on bg erpzeſſed tn the Indenture, yet if any were given, the ſame may be avers 
red, and the land doth ſufficiently paſſe. 

A, by d&d indented and inrolled in confideration of ro. pounds paid by B. 
bargaineth and ſelleth the land to B.C.and D. parties fo the Jndentures:In this 
caſe the land palſeth to them all ; foz although the valuable confiderafion be ex- 
pzelſed fo be paid by one, yet it muff be intended, that it was paid fo2 them all, 
to the end, that the land may paſſe fo them all, accozding fo the meaning of all 
the parties, and a conſideration given by one of the parties, is ſufficient to.con- 
vey the land to them all. 


«| Except the ſame bargain and ſale be made by writing, ] Firf, it 
mult he by waiting, and not by pzint o2 ſtamp. | 

Secondly, if mult be * waitten in parchment 02 paper, and not upon wad, 
ffone, lead, o2 ofher material. Pg 

« Indented,] If the ded begin, Hzc Indencura, 92, This Jndenfure, yet 
if the deed be not indented, it is no Jndenfure ; but if the ded be indented, 
though the ded doth. begin, This ded mave, without mentioning the word 
of Jadenture, pet is it a wziting indented within this Statute, G ; 

| n 
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ſtene Defendanf, upon an indenture of Charter parfy the caſe was this : The 
Indenture of Charter party was made between Scudamore and ofhers owners 
of the god Ship called B, 'Whereof Roberc Pirman was Paſter, on the one par- 
tie, and Vandenſtene on the other party. Jn which Jndentare the Plaintife div 
covenant with the ſaid Vandenſtene and Robert. Pirman, and alſo Vandenſtene 
covenanted with the Plaintife and Robert Pirman, and bonnd themſelves to the 
Platntife amd Roverc Pirman, fo2 perfozmance of covenants in 606. pounds, 
And the conclulion of the ſaid Jndenture was, < Jn witneſſe whereof the par- 
« ttes aboveſaidfo theſe pzeſent Indenfures have put to their ſeals. And the 
ſaid Robert Pirwan to the ſaid Jndenture put his hand and ſeal, and deliverev 
the ſame. The Defendant in barre of the ſaid action pleaded the releaſe of 
Pirman, #C- whereupon the Plaintife demurred. And it was adjudged, that the 
releaſe of Pirman, did not barre the Plaintife, becauſe he was no parfy fo the 
Jndenture- And the diverſify was taken andagreed between an Andenfure 
recip2ccall between parties on the one ſide, and parties onthe other ſide, as this 
was ; foz there no bond, covenant o2 grant can be made to 02 with any that is 
not party to the ded. 1But where the ded indenfed is nof recipzocall, but is 
without a Bzrween, &c, as Omnibus Chrifti fidelibus, 8c, there a bond, covenant, 
02 grant may be made to divers ſeveral perſons, 


« Andinrolled,] Albeit the Jndenture (as hath ben ſaid) may be either 
of parchment oz paper, yet the tnrelment mult be in parchment onely; and ſo 
it is exp:eſſed in the clauſe of inrolment by the Clerke of the peace, yiz. That 
he ſhall ſufficiently inroll and ingrofle * in parchment the ſame. And ſo much is 
implied, when the inrolment ts in any of the Kings Courts of reco2dat Weſft- 
minfter ; and ſo was it adjudged, as Þ. Plowden cited it befoze the Lo2ds in 
Parliament, anno 2 3 Eliz, tn the great cafe between Herbert and Vernon, which 
J heard and obſerved, 

A deed knowledged by the husband and wife ſhall by the common law be in- 
rolled onely fo2 the husband,and not fo2 the wife, by reaſon of the coverture; anv 
though it be inrolled fo2 both, it bindeth her not. Dtherwiſe it is by cuſtome, 
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In an action of debf between Scudamore and ofhers Plaintifes, and Vanden- Tris? 2g B. 4. in 


the Kings Bench: 


See the firſt par: 
of the Inſtitutes, 
ſe&.66.fol. 5 2. 
Vid. 4. E. 2. tit, 
Obligation 16: 
39 E. 3-39. 

49 E: 3. 5» 


* Nots. 


and none hath power to erainine a feme covert without wait. 29 H. $.cic, Faits | 


inroll” Br. 14. 7 E. 4+ 5. Vid, 34H. 8. ca. 22, 18E. 3.29. 45. af. 8.14 E. 3. ex- 
ecution 73, 19R. 2. Eſtopel 281, 21 E. 3. 43. 24. 3.64. 21 Eliz. Dyer fol.363; 
Kelwey 12 H, 7. fol. 4. &c, 12 H, 4. 12. 29 H,8. faits inroll Br, 1 5, lib, 20;Mary 
Portingtons caſe, fol. 42. | : ” 

If an infant acknowledgeth a Recogntzance, ffafute Perchanf, ſfatute Sta 
ple, o2 Dbligation tn the nature ofa ffatute Staple, oz inroll an Dbligatton; 
inall theſe caſes he mult avoid it in an audica querela, during his minozity ; foz 
it mult be tryed-by Jnſpecion, and theſe concern but perſonal duties. But if 
an infant bargaine and ſell lands which are in the realty by'd&ed indentedand 
inrolled, he may avoid it when he will ; foz the ded was of no effec fo raiſean 
aſe 2: and this ſfatute is to be intended of lawful and effecual bargaines and 
ſales, and ſach as would have raiſed uſes at the common law, and dothonely re- 
{train the execution of them that be of effec, ercept the deev be inrolled, And 
this ſtandeth with the reaſon of the common law, that none bunt effectual deeds 
ought fobe inrolled ; and therefoze-a deed of feoffmenf onght nof fo be inrolled 
befoze livery. But in caſe of a fine the infant mauft reverſe it during his mino- 
rity: fo the conuſance ts faken by fozce of the Kings wait befoze a Jndge, 
and ts voidable by the common law. | we 

That upon a bargaine andſale by deed indenfed and inrolled, a rent may be 
reſerved, foz the uſe and poſſeſſion paſſeth canquam uno flaty, Dee lib, 2, fot; 54; 
in Sir Hugh Cholmleys caſe, | I'S 


T In any of the Kings Courts of tecord at Weſtmitiſter. ] That is, in 
Rerrr the 


Vid, Regiſt, 
i5e; F; N.B 
104, k, Dyer 


= Al 308. 


7 El.a;2. b.Har< 


riſons caſe, 7 E, 
4.5.13 E.3. aus 
dit, querela 26, 
I7 E. 3 36. : 
Io E,3. enfant 61, 
28 E, 3. audita 
quer, 27.8 H, 6, 
30.15 BR. 4.51, 


1H.7.15.11.H, 


7.5.48 E.3 33» 
16 H. 7.5, 
44 E. 3-7. 6% 
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wm) tat. de.277 H. 8-Cap. 16. 


the Kings Bench, the Chancery, the Commen Pleas, and the Exchequer, And 


- though the wezds be, at Weſtminſter, foz that at the time of the making of this 


Ad, theſe Courts were there ; yet if theſe be adjourned info another place, the 
inroiment may be in any of theſe Courts ; fo2 the inrolment is confined to the 


Courts, whereſcever they be holden, 


Dyer q El. 218. 
- Paſch' 4 El. cor. 
$12, adjudge _ 
ſur demurrer, 
Pophams caſe. 
Lib, int Coke 
fol. 596. 
Lib. 5. fo. z. b. 
Claytons caſe, 


Lib. 5, fol. 1. b. 
Claytons caſc, 
ubj ſup. adjudge 
 Trix? 21Eliz. in 

communi banco 

6 E. 6. faits in- 
rol Br. 9. per les 
Juſtices, 


* Nors, Except is 
more then Un- 
lefle, 


% 


Trin, 42 Eliz: 
rOt 20OJZF. in 
communi banco 
inrepl, | 


- 


& Or elſe in the ſame County, &c. before the Cuſtos Rotulorum, and 
two Juſtices of peace, and the Clerke of the peace, &c, « | 


<q Cuſtos Rot. ] This Dfficer is a Julkice of Peace, and is of the gift of 
the Lozd Chancelloz, oz Lozd Keeper, and he may exerciſe his office by deputy, 


'Þe hath the keeping of all bargaines and ſales by deed intendedand inrelled, and 


of all the recozds and rolls ofthe @cllions of peace, * andof the commiſſion of 
peace it ſelf, and therefoze he taketh the name of his office, to put him in mind 
of his duty. Þe hath the gift of the Clerkſhip of the peace, fo exerciſe by himſelf 
o2 his deputy, but he confinneth no longer in his place, then the Cuftos Roty. 
lorum doth. 


The ſame inrolment to be had within ſix moneths next after the 


. date of the ſame writing indented, ] The fir moneths ſhall be accounted af- 


ter the computation of 28. dayes fo the moneth. After the date, and after the day 


_ of the date upon this Act is all one ; ſoas the date it ſelf is faken excluſive. And 


vet in the repozt of Juffice Daliſon it is ſaid, that if was holden anno 4. Eliz, 
that if it be inrolled the ſame day tif beares date, if is ſufficient ; but the ſafer 
way is fo inroll if after the day of the date. Andyet where it hath a date, and 
ts delivered after, it ſhall take effec to paſſe from the bargainoz from the deli- 
very, fo2 then it became hts deed, and not from the date : but tho dced mull be 
inrolled within ix moneths affer the date. 

Every deed ſhall be intended fo be dclivered on the ſame day that it beares 
date, unleſſe the contrary be pzoved. And it is the beft courſe ( accozding to the 
infendment of law ) to deliver it the ſame day that it beares date. 2But if the 
deed indented hath no date, then the day of the delivery is the day of the date of 
that deed, and may he incolled within ſix moneths after the delivery. And when 
the de&d is inrolled within the fir moneths, then it paſſeth from the delivery of 
the ded. And albeit affer the delivery and acknowledgement, either the bars 

ino2 oz the bargaine dye befoze inrolment, yet the land paſſeth by this Ac; 

2 the wozds thereof be 2: No mannors, lands, tenements, or hereditaments ſhall 
paſi of. any eftate of inheritance or freehold, * except the deed be inrolled, ©9 

by the common law and the ffatute of 27 Hen. 8. of uſes, it ſhould have 
paſſed. And by the wozds of this fatute, when the ded is inrolled, it paſſeth 

1nItlo. 

Between Andrew Mallery Plainfife, and Jennings and ofhers Defendante; 
the caſe was this : Dne Scwiter was ſeiſed of certain lands in fe, and know- 
lzdgeda Recognizance fo Turner, whoſe Erecutrir bzought a Scire fac* upon the 
Recognizance bearing date the 9. day of November, anno 41, Eliz, againſt Sew- 


' ter, andalledged him fo be ſeiſed of the ſaid lands4n dominico ſuo, ur de feodo, 


Ou wad &(@). 


1 day of the Scire fac* bzought, which was traverſed by the other party. And 
hetruthof the caſe, being bylong pleading diſcloſed to the Court, was this : 
Scwlter 7. die Novem, befoge the Kecognizance knowledged, by ded indented foz 
money, had bargained and ſold the ſaidland to another, and the deed was inrolled 
20, Noy, following. The queſtion was, Whether Sewſter was upon the whole 
matter ſeiſed in fe the 9g. day of Noyember, the ded being not inrolled untill the 
twentieth of the ſame November, And it was adjudged una voce, that Sewſtcr 
was not ſeiſed in f&of the land the 9, day of November, fo2 that when the ded 
was inrolled, the bargain was in judgement of law ſeiſed of that land, from 
the delivery ofthe deed. And if was reſolved, that neither the death of the _— 

gatno 
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ga tnoz; no2 of the bargainee befoze inrolment, ſhall hinder the piſing of the 
elt ate, And that a releaſe of a tranger tothe bargainee befoze inrolment is gvd. 
So as it hold not by relation between the: parties by fiction of law: but tn 
po int of ſtate as well fo them as to ſtrangers alſo, And that a recovery ſuffered 
ag atnſt the. bargainee befoze inrolment (the ded indented being after within "2 
the ix monefh inrolled) is god, foz that the, bargaines was tenant of thefr&- 
hold in judgement of law at the time of the recovery, And non refert, when the 
ded indented is knowledged, ſoit be inrolled within the &r moneths. Anv all {-- > 
this was afterwards affirmed foz'god law-by the Court of Common Pleas Tria* Tia. 3. Jac. in 
3 Jac. Regis, upon a ſpecial verdic gtven in an ejeRione firmz# between Bclling- communi banco 
ham Plainfife of the demiſe of Thomas Firzherbere Eſquire, and Alſop Defen- ORG _ 
dant : And further if was there reſolved, that if the bargainee of land after beckes Plain- 
the bargaine and ſale, and befoze the inrolment doth bargaine and ſell the ſame tife, and Aliop {1 
by deed indented and inrolled fo another; and after the firſt deed is inrolled Pefcndane., 2 (yo: £2 : 
within the ſix moneths, the bargaine and ſale by the bargain is gad ; but UlW-Lar ror | 
there in the pzincipal caſe, in reſpect of the ſpecial manner of the penning of Grk al cowmt-*. 136 
the meane bargaine and ſale, the Court being divided, viz, thzee Judges againſt», o hed 
- two, judgement was given againll it. A 
The day of the monety, and the yeare of our Lozd and Daviour Chziſt, and 
the yeare of the Kings raigne are the uſual dates of veeds, And the day of the 
month by the Nones, Ides, oz Kalends is ſufficient. 


<q. The C#ſtos Rotulorum, or Juſtices of the Peace, and Clerke, ta- 
king for the inrolment of every ſuch writing, &c, two ſhillings, &c,] 
A god pzefidenf, when Parliaments appoint new labours, xc. that they would 
alſo limit and ſet downe in cerfaine what fees ſhall be taken foz the ſame, as 
here it is done. 


«| The Clerke of the peace ſhall ſufficiently inroll in Parch- 
ment, 8&c, | Df this ſomewhat hath ben ſaid befoze. 


« Shal deliver them to the C»/os Rotnloram.)] Foz ( as hath ben 
ſaid ) he is the keeper of the Recozds and Rolls of the Selſions of the peace of 
that County. | | | 


Provided alwaies that this A nor any thing thereiti contained, ex- 
tend not to any mannor, lands, tenements, or herediraments, lying 
or being within any City, Borough, or Towne corporate within this 
Realme , wherein the Maiors, Recorders , Chamberlaines, Bailifes. 
or other Officer or Officers have authority, or have lawfully uſed 
to inroll any evidences, deeds, or other writings within their precin& 
or limits : Any thing in this A& contained to the contrary notwith- 


ſtanding, 


< In any City, Borough, or Towne corporate , wherein the Re DD 
Mators, &c. have authority co inroll evidences, &C. ] Reſolved*by the ;, yo plunge, 
opinion of the Juſfices of both Benches, that a bargaine and ſale foz valuable csſe. 
confideration of houſes, oz lands in London, xc. by wozd onely is ſufficient to 
paſſe the ſame ;, fo2 that houſes and lands tn any City, xc: are erempted out of 
this Ac : and at the common law ſuch a bargaine and ſale by wozd only raiſed 
an uſe, And the ſtatute of 27 H. 8, cap. 10, doth transferre the uſs into polleſ- 
ſton- 

Rrrr2z When 


{ 
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Hill. 2@ E. x. in 
banco Rot. x00. 
Somerſet. 


Stat. de 27 FA. 8. Cap. 16. 


When the makers of this Ac had app:opziated the inrolment of all Jn- 


dentures of bargaine and ſale fo the Kings foure- Courts afozeſaid, it was 


neceſſary fo make a p2oviſſion fe2 Cities, &c. which had authozity to inroll, 
and that there ſuch bargaines and ſales ſhould be inrolled. Sed deſunt verba 3 foz 
by the wozds, the Pannozs, Lands, Lenements, and Vereditaments are ex- 
_— out of the ſaid Act, without any pzoviſion foz inrolment within thole 
es, EC» 

If a ded be ſhewed in Court, oz in the cuſtody of the Court, and by miſ- 
chance the ſeale ts b:oken off, the Conrt ſhall inroll the d&d in Conrt foz the 
availe of the party. | | 


L3L0KKSLSSKSKSLSSHFSHKSSHESSS0E 
- AnExpoſitionupon the Statute 
of 32 H. 8. Cap. 5. of Executions. Fi 


es nd _ — 


—— 


V 7 Hereas before this time divers and ſundry perſons have ſued en 


ecutions,as wellupon judgements for them given of their debts 
or damages, as upon ſuch ſtatutes Merchants, ſtacutes of the ſtaple, or 
Recognizances, as have, been to them before made, recognized, and 
knowledged ; and thereupon ſach lands, tenements, and other heredita- 
ments, as were lyable to the ſame execution, have been by reaſonable 
extent to them delivered in execution for.the ſatisfaction of their ſaid 
debts and damages, according to the lawes of this Realme. Neverthe- 
leſle, it hath been oftentimes ſeen, that ſuch lands, renements, and he- 
reditaments ſo delivered, and had in execution, have been recovered, 
or lawfully diveſted, taken away or evited trom the poſſeſſion of the 
ſaid recoverers, obligees or recognizees, their executors or afſignes, be- 
fore ſach time as they have been fully ſatisfied and payed of their debts 
and damages, without any mannet fraud, deceit, covin, colluſion,”or 
other default in the ſaid recoyerers, obligees, or recognizees, their exe- 
cutors and aflignes, by reaſon whereof the ſaid recoverers, obligees and 
recogtizees have been thereby ſer cleerly without remedy, by any ma- 
ner {uit of the law, to recover or come by any ſuch part or parcell of 
their ſaid debts and damages as was behind, and not by them levied or 
received, before ſuch time as the ſaid lands, tenements, and other here- 
ditaments ſo by them had in execution, were recovered, lawfully de- 
veſted, taken or evicted out of, and from their poſſeſſions, as is atore- 
faid, to their great hurt and loſſe, and much ſeeming to be againſt equal 
juſtice and good conſcience. 2 
For reformation whereof, be it enacted by authority of this preſent 
Parliament, that if hereafter any ſuch lands, tenements or heredita- 
ments, as be, or ſhall be had and delivered toany perſon or perſons in 
execution, as is aforeſaid, upon any juſt and lawful title, matter, con- 
dition, or cauſe wherewithall the ſaid lands, tenements, and heredita- 
ments were lyable, tiedand bound, at ſuch time as they were delive- 
red and taken into execution, ſhall happen ro be recovered, lawfull 
deveſted, taken, or evicted out of, and from the poſſeſſion of any fach 
perſon and perſons as now have and hold, or hereafter ſhall have and 
hold the ſame in execution, as is aforeſaid, without any fraud, deceit, 
covin, colluſion, or other default of the faid tenant or tenants by execu- 
tion, before ſuch time as the ſaid tenants by execution their executors 
or aſſignes, ſhall have fully and wholly levied or received the faid 
whole debt and damages, for the which the ſaid lands tenements, and 
other hereditaments were delivered and taken in execution, as is afore- 
ſaid: then every ſuch recoverer, obligee, and recognizee thalland may 
have and purſue a writ of Scire facias out of the ſame Court, from 
whence the ſaid former writ of execution did proceed againſt ſuch y=_ 
of 
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See before the 
ſtarute of W. 2. 
cap. 18.and the 
expoſition upon 
the ſame. 

To what execu- 


tions this A ex- 


rendeth unto. 


4 By the ſtat. of 
W, 2.. caps 8. for 
Judgements, and 
cap. 45. for Re- 
nizances 

buy the ſtar. of 
Aon Burnel, 
ItE. 1. & 13. 
E.,qI de mercat. 
$5 H. 4. Cap. 12+ 
c By the ſtar. of 


d By the ſtat, of 
23 H. 8. cap. 6. 


Lib. 4. fol. 67. 
Fulwoeds caſe. 


Lib. oY fol, 66, 
Fulwoods calc. 


Stat. de 32 H. 8. Cap. 5. 


ſon of perſons, as the ſaid writ of execution was firſt purſued, theit 
heires, executors, or aſſignes of ſuch lands, renements, or heredita- 


- ments, a5 were or been then liable or charged to' the ſaid execution, re- 


tornable into the ſame Court at a Certain day, being full forty dayes 
after the date of the ſame wric, | _ 

At which day if the Defendant, being lawfully warned, make defaulr, 
or appear and doe not ſhew and plead a ſufficient matter or cauſe, other 
then the acceptance of the ſaid lands, tenements, and hereditaments, 
by the ſaid former writ of execution, to barre, avoid, or diſcharge the 
faid ſuit for the refidue of the ſaid debt and damages temaining unle- 
vied, or unreceived by the ſaid former execurcion : Then the Lord Chan- 
cellor, or other ſuch Juſtice or Juſtices, before whom ſuch writ of Scire 


facias ſhall be retornable, ſhall make eftſoones anew writ or writs out 


of the ſaid former record of judgement, ſtatute Merchant, ſtatute Sta- 
ple, or recognizance of like nature and effect, as the ſaid former writ 
of execution was, for the lJeyying of the reſidue of all ſuch debt and 
damage, as then ſhall appear to beunlevied, unſatisfied, or unpayed of 
the whole ſumme or ſummes in the ſaid former writ of execution con- 


tained : Any law, cuſtome, or other thing to the contrary hereof, here- 


tofore uſed, in any wiſe notwithſtanding, 


That if hereafter any ſuch lands; tenements, or hereditaments, as 
be or ſhall be had and delivered' to any perfon in execution, &c, 


i Such lands. JThis hath relation to the P2eamble,where there are rehear- 
ſed four kinds ofexecutions of thoſe lands,ec. Firſt, upon Judgements : 2. upon 
fkatiites Perchant: 3, ſfatutes of the Staple: 4. Recognizances. @heſe 
Recognizances be of two ſozts :: ohe, uſuill Recognizances taken in any of 
the Kings Courts of recozd at UUeftminfter : another in nature of a ſfatute 
Sfaple, by the ffatute of' 23 H. 8. cap, 6, This Conuſee. of the ffatute Staple 
hereafter in this ffatute,is called Dblige, becauſe in them both the ſeale of the 
party is put, and the * tenant by Elegic upon Judgements and Recognizances 
ſhall hold the land, ec. untill he be anſwered his debt without miſes, coffs, xc. 
Wut * tenant by ſtatute Werchant, © tenant by ſtatute Staple, oz by recogni- 
zance * in nature ofa ſfatute-Staple ſhall hold the land, ec. untill his debt be 
paid fogether with miſes , coffs, c, Vid. Regiſt. 151, 152, 289. F, N, B. 11, 
Fler, lib. 2. cap. 57. lib, intr. Co. 236, Raſt pl. 542. Dyer 2 Eliz, 180, b. 37 Hen, 
6,6. 36 H. 6,2. 2R.3.8,17.15H.,7, 40 E. 3,28. 


<q] So had and delivered. Had, is by Elcoic upon Judgements oz Recog- 
nizances, fs habe the moity in execution. 

Delivered, is by Liberate upon the other th2e& of the whole land, xc. of the Co- 
nuſo2; but after the ertent in thoſe thz& caſes ( of the fatutes, oz recogntzan- 
ces in nature of a ſfatute) retozned, the Conuſee may enter without any delt- 
berp by the Sherife by fo2ce of the Liberate : and he that ſo entreth without any 
delivery is within the aide and benefit of this A, which ſpcaketh of delivery. 


Eq Upon any juſt and lawfull citle, matter, condition, or cauſe, | That 
is, upon ſome fozmer jtilt and lawful title, ec. befoze the Judgements, 2ta- 
tufes,”o2 Reeognizantces. 


«& Shall happen to be recovered, deveſted, taken or evicted, ] By the 
contert of this law, the whole land, xc; had in erecution, andthe whole intereſt 
ofthe land in execution muft be recovered, deveffed, oz evicted fo2 the reaſons 
and cauſes there erpzefſed. 


Erecution 
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Execution of a Recognizance by Elegir of lands, #c. of Thomas Camoys Hill. It. E.3, C95 
was had by twoMWerchants ; and afterwards by a fozmcr ſfatute the ſame lands 72m reze> ror. 93. 
were ouf of the hands of the ſaidÞBerchants delivered to the fozmer Conuſee, Nortt. 


whereupon the fwo Perchants deſired to have exccution of other lands of the 


ſatd Thomas Camoys, & conceditur, 


A man maketh a leaſe foz yeares, rendaing a rent, the lefo2 ouſteth the leſſee; 
and bindefh himſelf in a Tafute, the land is extended, and delivered fo the Co- 


nuſe, the lcſſee re-enters, this ts no eviction- within this ſtatute ; fo2 it appea- 
reth by the Pzeamkle, that the Conuſee mult be cl&erly without remedy, +c; but 
here the Conuſee ſhall have the rent reſerved, and the reverſion. 


« Before ſuch time, as the ſaid tenants by execution their executors 


or aſſignes,&c.] Vere are Adminiſftratozs, and ſo thzough the whole Ac un- 
derſtod, becauſe they are in equal miſchief. And likewiſe and fo2 the ſame rea- 


ſon, albeit aſſigne&es be named tn this bzanch, yet are they implycd thaoughout 
this Act in bzanches neceCary, where they are not named, 

Zhe aſſignee of parceli is not within this Ac, as appeareth by that which 
hath been ſaid ; but if there be ſeverall aſigne&s, and the land is cvicted from 
them all, they are within the letter and remedy of this Ac; becauſe the whole 
ts evicted from them, and they may hatea re-ertent fo2 the whole debf, accozy- 
ing to the wozds and meaning of this Act. 


Which caſe in 46.1b.aff, becauſe if hath been often See the ſtar. de Merctur. x ; B. 


So was it holden 
Paſch' i 2. El. in 
communi banco. 


Vid. 46. lib. af, 
tit, Scire fac' 1344 


t. Scient liures af 


miſtaken, and mil-applyed by many, wee will truly Merchant routs les biens del det:or, 8: touts (es ter- 


put the ſame. A, ſeiſed of black acre and white acre res per reaſonable extent a rener 


jefquea tant que le 


: | detr (ert* levie pleinment. Notwithſtanding by good 
in fee ackndwledgeth a fatute Perchanf to J. and coguaion che Conuſor ſhall have a Scire fac? les 


infeoffeth B.of white acre, J. ſneth execution of black render of the debr with miles and coſtages 5 for che 
acre out of the poſſeſſion of A. the Connſoz, and of land was delivered in nature of agage, chough 17 E. 
white acre out of the poſſeſſion of B. A. conveycth 3: 43: b, and 18. E. 3.11. ſeeme to the contrary, bur 


blacke acre foC. in fe,].tenant by ffatute Merchant 


in21 E.z. tit. Scire facias 109, & 47 E.3.11, a Scire 
facias was granted, 32 E. 3. Scire fac* xor. the 


aſligneth his intereſt to D. C. the aſſtgnee of A.ſueth aſſignee of the Conuſor ſhall have the Scire fac* 


a Scire fac? affainlt D. aſſignee of J. and tendzeth the 6 E. 3-53. ac. | 
mony that is behind, D. the Defendant pleadeth to the wait, fo2 that C. tenant 
of the freehold of white acre, whereof execution was alſo ſued of reco2d, is not 
named in the wzit, to whom this ſute was as well given, as to the Plainttffe; 
Judgement of the wzit, & non allocatur ; whereby it appeareth by the rule of 
the Court, that any one feoffee may have a Scire fac', and tender * the whole mo- 
ney to the tenant by ſfatufe Merchant, o2 fo his aſſignee. Another erception 
was taken to the wait, fo2 that every Scire fac' ought to be warranted oz groun- 
ded upon a reco2d, and this Scire fac' ts nof grounded upon the reco2d, but main- 
tained upon a ſuggeſtion of tendzing of themoney, in which caſe he ought to have 
a Venire fac' and not this wzit of Scire fac', & non allocatur ; whereby it appea- 
reth, that partly upon a recozd, and partly upon a ſuggeſtion (no Scire facias be- 
ing granfed without ſome ſuggeſtion) the Scire fac? upon this certainty of the 
tender was maintainable. Laſtly, it was erceptedagainſt the wait, that it ap- 
peared fo the Court, that the Scire fac' was bzought by the aſſignee of black acre; 
againlt the aſſignee of tenant by ſfatute- Berchant, ſo as each of them as well 
of the one part as of the other, Plainfife and Defendant, were ſfrangers fo the 
reco2d, & non allocatur, foz that it had been often ſeen, that this wzit did tyeas 
well between ſtrangers, as pzivies, and the wit of Venire fac* alſo to make the 
Conuſee, xc. fo account, #c. Then doth Belknap of counſell with the Defendant 
put a caſe upon the ſtatute of Gloc, cap, 3, It 1s given by ffatute (ſaith he) that 
if the father alten the right of the mother, that the ſon and here of the mother 
ſhall not be barred, if he hath not aſſets by diſcent, ec. andother lands may after 
deſcend fo him from his father, that the alience cf the father ſhall have recovery 
againlſt him by Scire facias :- but if lands deſcend to him afterwards from his fa- 
ther, «4 he alieneth the landz, which he recovered as hcire to his mother,the alie- 

nee of the father ſhall not have a Scire fac, zgainft the alience of the heire ; which 

| opinton 


* Not, Hereby 
the land of the 
other £offee ſhall 
be diſcharged, 
when the whole 
debt ispai'; 
2R.3.17. 

15 HE. 7.295 


Vi. 17. E.3.43. be 
21 E, 3: Scire fac? 
109. 47 E3. 11. 


Gloc.6 E,1 ca 3, 


See the S:ar. de 
Mercar.13 E, 1- 
ubi ſup, 


Vid.lib. 4.fo. 67. 
in Fulwoods 
caſe.2 R. 3. 8. 17. 
15 H.7.47 E. 3. 
fol.11, 12.44 E. 
3.143 16. 


Stat. de 32 H.8. Cap. 5. 


opinion is grounded upon theſe wozds in the ſtatute, Donques avera le tenant, 
(ideſt, the altone of the father) recoyery vers luy (id eſt, the ſon and heire of the 
mother) de 1a ſeifin ſon mere, &c, And therefoze Belknap concludeth, that no 
Scire fac* lyeth againl the altenee in that caſe,no moze here. Wherennto Thorp 
chief Juſtice anſwereth, Although it be ſo in the caſe put by Belknap, it is given 
by the tatute,+c. Wherefoze, (ſaith Thorp) will you receive the money, oz no 2 
Belknap, Yes, if he will tender the miſes and coſfages. Kircon, the miſes and 
coftages ſhall be fared by the Courf. Thorp, they ſhall not ; fez we cannot 
know them : andafter he tendzed a demy Parke fo2 miſes and coffages, and 
the other ſaid they were not ſufficient,and the Court held them ſufficient, Thorp 
demanded, if he would receive the money, o2 no, foz miſes and coftages, as he 
tendzed, otherwiſe we will (ſaith he) rebaile to the party his money. And after- 
wards he received the ſame, and the Plaintife had execution. | 
Theſe things are neceſſary to be knowne,foz the better underffanding of this 
Tatute of 32 H. 8. ; : 

«| Shall have fully and wholly levied or received the aid whole 
debt,] Although the Conuſ have received the whele debt by execution upon 
the ftatute Perchant, ſtatute Staple, oz. Recognizance in the nafure of a ſta- 
tute Dfaple, yet cannot the Connſoz enter ; foz he muſt hold the land untill he 
be ſatisfied, not only of his debt, buc of his cofts, damages, labours, and erpen- 
ces : otherwiſe it is in caſe of Elcgit, as hath been ſaid, foz there affer the debt 
ſatisfied, the Conuſo2 may enter ; foz tenant by Elceit holdeth the land but un- 
fill the debt be ſatisfied. ; : | 

For which the ſaid lands were delivered, &c,)] Theſe wozds are not 
to be taken literally, but acco2ding to the meaning of the makers of this law, 
and ever ſuch conffruction is to be made as the party grieved and in equal miſ- 
chief may be relieved ; And therefoze in a Seigniozy confiſfing of fealty and 
rent be delivered in erecution, and after the rent become ſeck by ſurpluſage, 
and after is evicted, he ſhall have the remedy of this ſtatute : but if a villaine be 
delivered in erecution, and the villaine purchaſe land in fe, and the fenant by 
executionenter info the perquiſite of the villaine, and affer it is evicted, he ſhall 
have no remedy by this Tatute, the cauſe is apparent. 

C Thenevery ſuch recoverer, obligee, and recogniſee ſhall and may 
have a writ of Scire fac* out of the ſame Court, Jf judgement and erecu- 
tion be awarded in the Conrt of Common Pleas, and in a wait of erroz the 


judgement ts affirmed in the Kings bench, the tenant by execution may upon 
eviction have a Scire fac? ont of the Kings 3Bench ; fo it is the ſame Court in 
equal miſchief to the party grieved. | | 
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An Expoſition upon the latter part of the Statute 


of 32 HS. Cap. 28. concerning Diſcontinuances, &c. - 


A Nd moreover, for certain conſiderations, be it enacted by autho- 
rity aforeſaid,that no fine, feoffment, or other a or acts hereafter 
to be made, ſuffred, or done by the husband onely, of any mannors, 
lands, tenements, or hereditaments, being the inheritance of freehold 
of his wife, during the coverture between them, ſhall inany wiſe be, 
or make any diſcontinuance thereof, or be prejudiciall or hurrfull ro 
the ſaid wife, or to her heires, or to ſuch as ſhall have righr, title, or in- 
tereſt to the ſame, by the death of ſuch wife or wives, But that the 
fame wife of her heires,and ſuch other to whom ſuch right ſhall apper- 
tain, after her deceaſe, ſhall and may then lawfully enter into all ſuch 
mannors, lands, tenements, and herediraments, according to their 
rights and titles therein : any ſuch fine, teoffment, or other a to the 
contrary notwithſtanding -: fines levied by the husband and wife 
(whereunto the ſaid wife is party and privy ) onely except. 


Og lib.8., fol. 71,72. &c, Greneltes caſe, Dier 4, & 5 Ph, & Mar, 162, 2 El, 
191, b. Hawtries caſe, 21 El, 363. b. 

Te will adde hereunto a notable and a leading caſe upon this part of the act 
bulgarly and cominonly cited by the name of Bcaumoncs caſe ; the truth of 
which was, that Humfrey Foſter ſeaſed in fee of the ſite of the monaſterte of 
Gracedieu int* alia,gave them to John Beaumont Tſquire, and Eliz, his wife, and 
fo the heires of their two bodies begotten, the remainder in fee to the ſaid Jo. 
Beaumont, An. 6E.6, John Beaumont levied a fine thereof, with p2oclamation 
come ceo, #C. to King Ed. 6, his heires and ſuceſſours.: King Ed.s6.anno regni 
ſui 7, granted the ſaid ſite, #c. by his letters patents to Francis Carl of Yun- 
tingdon and his heires in fe farme ; afterwards John Beaumont died, after 
whoſe death, and within five years Eliz, entred, inclatming her effate ; the tw 
farm rent was behind ; Henry Earl of Huntingdon, ſonne and heire of Francis, 
having the inheritance of Gracedicn, 4c. was called info the Erchequer fo2 
the arerages of the ſatd fee farm , where all the ſatd caſe being diſcloſed in plea- 
ding, at the laſf upon open argument, great deliberation and conference, fite 
points were reſolved and adjudged ; 

Firft, albeit the King is not named in the ad, yet he ts bound by the ad, 
becauſe it is made to ſuppzeſſe a w2ong, and to give her, xc. that right had a 
moze ſpeedy remedy, viz. by enfry where by the common Law, the,xc. was 
diven to a reall action, and every * diſconfinuance wozketh a w2ong, and the 
King being Gods Lieutenant * cannot doe w2ong, - and therefoze that the 
enfry of El1z, was lawfull, 4c. 

Decondly,albeit the wozds of this act be {being the inhericance or freehold of 
the wife : ] and in this caſe the lands were as well the freehold andinheritance 
of the husband as of the wife, yet foz that it was a beneficiall law toſuppzcſſe a 
w2ong, and to give the party wzonged a ſpedy remedy, and that it was in e- 
quall miſchief, it was adjudged to be within this Statute : and this point hath 
ben commonly cited in arguments in Wcſtminſter-hall, and at Pwts, xc, by 
the name of Beaumonts caſe, 

*Zhirdly,that the fine with Pzoclamations levied by the husband only, was 
a barre by the Statute of 4 H,7. becauſe the iſſue in tail mult claim as heir to 


both of them. 
9 Dſſk Fourthly, 
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E.4.8 lib. 


1 fol. 44. Alten 
Woads caſc acc*. 


4 Juſt.Dalyſon 
an. 5 EI. Dyer 

18 El.351, acc” 
Dier16 EL. 363, 
fimil, lib. 9. fol. 
139. Peaumonts 


5 H.7./32. by 
Brian, 


Mich. 4,& 5 El. 
iN SCAaccatio. , 


Juſtice Dalyſon 
5 Eliz, 


aVi.li.t.fo.72.2, 
Magd. Colledge 
cale Pl.com._ 246, 
Seignior Berklyes 


caſe acc*. 
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Lib. 9. folz39. Fourtþly,that tbe fate of the wife was changedfo an cffateſo2 life diſgquni&- 
ubi lupra. able of wafte, fo2 that the ifſne in tail by the fine was diſabled to inherit 378 4f 
the don&es had ben divo2ced cauſa conſanguinitatis, &c. whereby the iſle was 
7 H.4. 16. lib. 9. diſabled to inherit, the don&es ſhould have yad but an cftate fo2 life 2 but in that 
fol. x39. ubi ſup. caſe thep ſhabl be puniſhable fo2 w.ifte,becauſe the eſtate tail was never per- 
fect, but defeaſible by ditozce ab inito; 

TI Fifthly, that when Eli. enfred upon Earl Henry into Gracedieu , &c. ang 
Orhervre1s defeated the f&@ farm during her effate,yet the Earl having.cu £ſtate of inheri- 
common perſon, tance remaining in him, the fee farm rent, which was reſerved pzefently by the 
for he ſhall be Kings p2erogative, was lettable upon his ofher lands during the cltate ofEliſa- 
exonerated of — herh , fq2 now upon the matfer it ts as mich tn the Kings cafe,as if Eliſaberh, 
= —_ 1, being in ſeiſon of her effate,the King had granted the inheritance after her 
becayſe therenr Effate ended to the Carl and his Heires, reſerving therent pzeſently : But 
was zeſerved ous Nan Eliſabeth being acquainted with the equity of the caſe, mas pleaſed bp 
of the whole Letters Patents under the great @eal, which we have ſeen, fo exenerate Carl 
eſtare. Henry of the arrerages, and of the fe& farut it ſelf, during the continuance of 

the elfate of the ſaid Eliz, that hadeviced the land from him ; which caſe we 
have repozted the moze at large, foz that in the collections of mp 1Lozd Dyer, 
wattten with his own hand, which we have ſeen, repozteth thts caſe, and may 
keth a queffion in theſe wozds : $1 lentre la feme ſoit congeable per leſtarute,eo 
que le Roy neſt ly per leſtatute, which was julfly onnttcd out of the p2int, foz 
that the judgement, as tis afo:cſatd, was giten again@ that pzivate opintian. 
And it hath ben very maup times lince adjudged tn the Erchequer, in plead- 
ig foz the diſcharge of the debts of Henry Eart of Yuntingdon, that the en 
try of the ſaid Eli, was lawful, divers whereof we have ſ&y, | 
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An Expoſition uponthe Statute of 32 H.8.cap38. 


concerning what marriages be lawfull, and whact not. 


G——— 


Ee the firlk part of the Jnſfitntes, ſet. 380. fol. 235.a. Parſons caſe upon 
this Act of 32 H. 8. | | 
Foz the better underffanding whereof, and of this atute, the Leviticall de- 
gres are neceſſary to be ſet downe in certaine- SY 
It is fo be underſtood, that by the 18 Chapfer of Leviticus, not onely degrees 
of kinred and conſanguinity, but degrees of affinity and alliance doe let matri- 
monte, which may beft be illuffrated and erpzeſſed in this manner ; 


| Of the Mans part, | 
SIE: | ih 


— 


Degrees of Kinred and Con- Degrees of affinity or Alli= See theſe degrees 
languinity prohibited. ance prohibited. rruly ſer down in 
| — m——_— the Stat. of 25H; 
. : — n j [rn LEN — — 8 Cap. 22, &28 
His fathers |. |His ma-[__| His mothers His uncles '—jHis fathers|__ His farkers | MH, $:6ap. 7 
ſiſter, || ther. |—| fiſter, wile, - (" W> - ves daughter, 
. nc a His brothers|—| 4 man _| His wives 
= ſiſter, - n—_ | wie || aw mary = Giter: | 
W- | | |His ſons wife, or his 
_ [His daughter. wives daughter, 
© Ea I 
Thedaughter of his fon, The daughter of his wives 
ot daughter. | ſon, or daughter. J 
of cheWomans patt, 
A ee; a 5 8 
[Her fathers] __{Her fa- __ [er morhers| Her aunts] __|Her mothers 
| brother, [| ther. |—| brother. busband. | —| husband. 
: 5] OD 2 
Her bro-'__| 4 woman may Her ſiſters] __|£v9mM4#* | _ [176 husbans 
| ther. F- not marry | busband, |—| O29 | brother, 
_ _ 
Her daughters 
, [Her fon. husband, 
Tr —. 
T he ſon of her ſon, T he ſon of her husbands 
or daughter. ſon, or daughter, 


- Theſe be the Leviticall degr&s,Which extend as well tothe woman as fo the 
man. And herein note, that albeit the marriage of the nephew cum atzica 84 
matertera is fozbidden by the:ſaid.18 Chapter of Levicicus; and by expzeſſe 
wozds the marriage of the uncle with the niece r = ay p2ohibited, ay 2 

: 2 
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ar8E., 4.28, 39- 
ii H.4.76. - 

b 24 H.8.ba- 
ſtard Br.44. Vid. 
28 H.8. cap. 7. 
Paſch.3o E.1. 
coram rege, 
Chadworths caſe 
In che 1. part In- 
fit,ubi ſupra, 


Vid.Conc. T rid. 
ſcf{,24.cap.2.de 
reform.BraQ.li.4. 
a98.b.an. 39 E.3+ 
fol 31, 32in af 
file. Vid. 10 E.3. 


34> 35+ 

* Bra. ubi ſup. 
1& 2 Phi, & M. 
ca. $8.47 E.3- 
fol. 27.21 H. 7. 
Paſch.32 E.1. 
coram rege.rot. 
$3, Nott. 


Levit.cap.18. 
Ver. 17. 


Lib.4.fol.29. a. 
Charles Bun- 

tings caſe,lib.6. 
fol.66. BraRon, 
kib.4.fol. 298.b. 


| Stat. de 32 H.8. Cap.28. 


the ſame p2ohibited, Quia candem habent rationem propinquitatis cum eis qui 
nominatim prohibentur, 8 fic de fimulibus, bo, ele eN 

"By the P2eamble of this ſtatute it appeareth, «« That by other pzohibittons. 
« then Gods Law admitted,foz their lucre by that Court invented,the piſpencg, 
« tjon whereof they alwayes-reſerved io theulelves (where there are erpeffey 
« theſs examples ;) Firſt,as in kinred and affinity betwen* Couſins germang, 
« and ſs to the fourthdegre. Decondly,* carnalt knowledge of any of theſame 
« kin 92 affinity befoz2e in ſuch outward degrees. But now by this Ac all per, 
ſons are declared fo be lawfull to contract matrimony, that be not p:ohibited by 


Gods Law fo marry, and that no reſervation oz pzohibition (Gods Law ex; 


cepted)ſhall trouble o2 impeach any marriage without the Leviticall degrees,S9 
as withont queſtion, the ſon of the father,by another wife,and the daughter of the 
mother, by another husband, and e conyerſo, may marry. . And now at this day 
men nednot to be at that chargeand ſuit that Roger Donington was, who foz 
that he had committed foznication befoze marriage, with one that was of kin ty 
his wife inthe fourth degree, was dziven to ſue foz a ligitimation of his mar, 
ritage, | 

Dee the fatute of x 8 2 Phil, & Mar, cap. 8, a dibozce propter impedimentum 
publicz honeſtatis & juſitiz, * Cn 

Neither after this ſfatute can the husband be affraid fo loſe his wife, o2 the 
wife her husband, noz the heireofthem to be balfarded, foz that the husband be- 
foze marriage had ben godfather either at Baptiſme, 02 Confirmation to the 
Coulin of his wife, o2 that ſhe had ben godmother-befoze the marriage to the 
CToulin of her husband, fo2 the divozces cauſa * compaternitatis & commaterni. 
tatis (Which inthe act of 8&2 Phil, & Mar, ts called cognatio ſpiritualis) are 
by this ac taken awap ; and the divozce cauſa profeſſions alſo, and.ſo is the de, 
=gig cauſa cognarionis legalis, that 4s to ſay, jure adoprionis, &. fic de famili. 

us, . | 

Alice de Stircheley took to husband William de Chaddeworth, and after, af 
her ſaif, was divozced from him, and the cauſe of the divozce is erpzefſed in the 
recozd, Er fuic cauſa diyortil, ed quod dictus Willielmus de Chaddeworth car- 
naliter cognoverat 'quandam filiam dictz Aliciz Stircheley, amtequam ipſam 
deſponſavit, HI NE | | 

Wy the Leviticall degrees if is pzohibited, that a man ſhall not uncover the 
nakedneſſre of his wife, and of her daughter, andſo it ts of the reff of the degrees 
there p2ohibifed. CE 

Wy this act of 32 H. 8. the divozce cauſa precontraftus was taken away, where 
the marriage was conſummate by carnal copulation, ec. but that is repealed, 
and the divozce allowed by the ſatate of 2 E, 6, cap. 23. and 1 El. cap .x. 

The reſidue of the act of 32 H. 8, was repealed by x 8 2 Phil. 8 Mar, cap. 8. 
and revived x Elif, cap. 1, SS 

ut our chief atme and endeavour being to ſet downe in all the parts of the 
Inſticuces, how the Law at this day fandeth, notwithffanding the change and 
alteration of many fatutes, and the repeales of divers, and after repeales of 
thoſe tepeales, and the reviving of Katutes repealed, ec.and having mentioned 
the divo2re cauſa profeſſionis, it ſhall be neceſſary in this placeto fectare what the 
Law is af this day concerning the marriage of Tcclefiafficall perfons. And to 
that end we will repozt a caſe reſolved, which concerneth nof onety the point in 
queſtion, but another matter of great conſequence, which, becauſe the rule and 
diſcuſſing of both pojnts and in;effecx upon the ſame ground of reaſon, we will 
relate the whole taſe 2. | wo uecke 

At the Seſſion of Paliament holden anno 4. Regis Jacobi, apon a bzanch of 
an act made at the firſt Seſſion in the firlt yeare of his DBajelfies reigne,foz con- 
tinnance andrevidingof dibersftatates, it was macted, What an an made in 
thefirftyeare of Qn@n Mary, ftat.2.cap. 2. entitaled, An a& fotithe repeale of cer- 
cain”Ratures nude nite time'sf King Edw.'6. 'thould fand repeated and void, 
two'doudts were mobed ; the firſt concerning theWithops, the lerond —_—_—_ 

A\5 > the 
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the lawfulneſe of Eccleſiafficall perſons marriages ; the firft was divided intg 
two queſfions : the one,Whether any eng ern eſpecially fnte'the firÞt day 
of that firft Seſſion of Parliament, were lawfull oz no; the other,WWhetherthe 
p20ceedings in the Wilhops, £2 other Eccleſialticall Tourts, boitig madetitiver 
the name, ſtile and ſeale af the biſhops,were warrantedby law. And'therraſon 
and cauſe of thoſe two doubts was this : 1By the Ttafute of anno i Ed; 6. cap. 3, it 
was enaced, That Biſhops ſhould not be elecive, as befoze that time 2-4 wy 
. been, but donative by the Kings Letters Patents. Secondly, by theſafdattit 
is p2ovided, hat all ſummons, citations,and pzocelle ih Etcleliaficall Colifts 
ſhould be made {n the name and tile of the King, and that their pzocefſe ſhvaly 
be ſealed with a ſeale of the Kings armes, #c. Andit was krongly urgedatid tn- 
fozced, that this a of x Ed.-6, was now4n fozce, and conſequeutly,all WStthops 
made (at the lealt ſince it became of _ by election, 4c. and not by donattbn; 
acco2ding to the ſaidac of x Edw.6.are unlawktnll, and all their pzdcetſe, p2ocee- 
dings, being in their owne names, Wiles and ſeales (where by the ſaid ad they 
ought to have been in the Kings name, and under the Kings leale) were all ah/ 
lawfull, and void. And to pzove, that the aid ac of anao , Ed. 6, Was nbw 
in fozce, they alledged, that this act of x Edw, 6. was repealed by theſatd ac of 
1 Mar, above mentioned, which ac of repeale, being repealed by the ſaid tzanch 
of primo regis Jacobi, conſequently the ſatd act of x Edw, 6. Was theredy revi- 
bed: fo2 when an act of repeale is repealed,the firſt a& that was repealed is revt- 
bed, remoto impedimento reviyiſcic ſtaturum, and herewith agreth the boke 
caſe in x5 Ed. 3.cir* Peticion, placit* 2, Andthis is true, and cannot be denied. 
' TheKing having underftanding hereof, and being infozmed of tht conſe- 
quents thereof, being matters tending aot onely to the infinite p2eſudice of his 
Tubjects in caſes of great impoztance (elpecially,if any Discelle had no lawtull 
Wttſhop oz D2dinary ) but to the ſcandall and impeachment of his Dajelties zu- 
ftice not onely in thoſe pzoc&dings, but alſo in adminilfrafion of julkice in cer- 
taine caſes in his Courts of common Law af Weſtminlfefr,commianded his two 
chiefe Juſtices to confider of the ſaid objedtons, and to infozme- hint:ofthe trug 
Kate thereof, that either the ſcruple conceived might becleared and ſatisffeb, oz 
the inconvenience (if any were) timely p2ovided foz and pzebented ; who _ 
diligent conſideration hadof the ſaid objection, agr&d the Law to be (as the laid 
caſe was put) as it had been taken, Bat upon further ſearch and conliteration? 
had, other manifeſt and divect matters were found to [atisffe and clear? the ſaid 
ſcruple and queſtion, which afterwards was agreede reſolved atto2dingly by ths 
chief 1Baron and other Judges then attending in the upper hbuſe of Parttament. 
Foz the underfkanding whereof it is to be obſerved, that the ſaidacof t Edw.s. 
was repealed by thace ſeverall acts of Parliament, viz, by the ſaid Tatate of an- 
no x Mar. in the whole. 2: by the act of x & 2 Phil.8& Mar, cap. 8, by ſafficient 
wozds,as concerning the name, ffile, and ſeale of their pzoceſſe, ec. And lally, 
by the ſtatute of r Elif.cap.1+ the whole ac of x Edw.6.ts allo repealed: faz, Leges 
poſteriores priores conerarias abrogaut, And as a man that ts ftrongly boun- 
den with the cozvs oz ligaments, albcit one oz two of thern be gntied oz cut 
aſunder,remaines bound,notwithſtanding by and with the ſecond oz fhird, which 
remaine firme and untouchev; ſoa ſtatute repealed by fozce of th:& leverall ads 
remaines repealed, ſo long as anyof them remaine in fazce, albeit one 62 two of 
them be made void : and therefoze althongh the ad of x Mar. be repealed by i re- 
2is Jacobi, yet the other two ads rematuing in dzce, the act of anno prime E. 6, 
renaine repealed. ee tne of | 
Firſt therefoze, as to the name, ffile,and ſeale,xc. in Crclehialticall Cotirts, 
it is enaced by x & 2 Phil, & Mar.cap.s. in thele wozds t.. _ 
« And the Eccleſfiaſficall juriſdiction of the Archbilhops, Bilhops, arid ©z- 
* dinaries to be in the ſame (fate fo2 p;oceſſe of ſyites,punilhment of crines,and 
« execution of cenſures of the Thurch; with khtowledge- of cauſes belonging ts 
'c the ſame, and as large in thoſe points as the ſaid. juriſdiction was 15 ana 
«20 Hens, | £ wy 
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Stat. de 32 H.8. Cap.38. 


By which clauſe, if the ac of repeale of x Mar.(new repralcd) had n£ter ben 
made, the act of  Ed.s. as fo the name, file, and ſeale fn Ecclei:ficall pzoce- 
dings had been repealed by this latter act of x & 2 Phil, & Mar, | 

4ut it was objeced, that the ſaid act of x & 2 Phil, & Mar. (whtch is the ſe- 
cond co2d o2 ligament) ts repealed by the act of x Elif, cap x. To thts it was an- 
ſwered and reſolved,that this ſecond cozd oz ligament remaines in fozce ; foz true 
if is, that the act of x Eliſ. repeales the act of -z & 2 Phil. 8 Mar. ſecundum quid, 
ut not ſimpliciter ; fo2 the act of x Eliſ. doth repeale every bzanch and article of 
x & 2 Phil.& Mar, other then foz ſuch bzanches as therein be crcepted, Andaf- 
ferwards, by another bzanch of the ſaid act of x Elif. it 1s enaced, That all other 
lawes and ſtatutes repealed, and made void by the ſaid ac of x 8 2 Phil, & Mar, 
and net in that ac ſpecially mentioned and revived, ſhould and, remaine,andbe 
repealed and void,as the ſame Were befoze the making of that act, But thea of 
x Ed. 6. (as it hath been often ſaid) is ſufficiently repealed by theac of i & 2 
Phil, & Mar. as to the name, ſtile, andſeale,xc. and the ac of r E, 6. ts not ſpe- 
cially mentioned and revived by the act of x Eliſ. ſo the ſame remaine repealed 
by the act of x & 2 Phil, & Mar. | 

The third act which clearly repeales and adnulls the act of x Ed, 6.as well foz 
the making x conftitnting of Biſhops,as foz the name, ftile,and ſcale of pzoceſſe, 
is the act of x Elif. cap. 1. fo2 that ac doth revive the ac of 25 H, 8.cap.-2o, and 
further enacteth, that the ſame ſhall ffand in full fo2ce and effec to all intents, 
conſtructions, and purpoſes. By Which act of 25 H.8.it ts enaced as followeth ; 

.<« And that at every avoidance ofany Archbiſhopzick,oz Bilhopaick,the King, 
<« his heires & ſucceſſozs may grant to the Pzio2 and Covent,oz to the Dean and 

* Chapter a licence under the great ſeale,as of old time hath been accuſtomed tg 
« p2zvc&d to an election ofan Archbiſhopoz Biſhop, with aletter miſſive,contain- 
<« ing the name of the perſon which they ſhalt elect and choſe, xc. Andacco2ding 
to this ſtatute revived by anno x Eliſ.all Archbiſhops and Biſhops at this day be 
made, and if they were made acco2ding fo the act of x E.6. they were unlawful, 

And further it is enacted by the faidac of 25 H. 2. «© That every perſon cho- 
< ſen, elected, inveſfed, and conſecrated Archbiſhop oz Btſhop,accozding to the 
« fozme and effect of this ac ec. ſhall doe and erecute in every thing and things 

<« tonching the ſame, as any Archbiſhop oz Bithop of this Realme, xc. might at 
« any time heretofoze doe, 64 

Which latter bzanch doth exfend fo all pzoceſs 4 pzoccedings in Eccleſtaftt- 
call Conrts, and that the ſame ſhall be in ſuch ſozt, as the ſame were befoze the 
act of 2 5 H.8. and befoze that ac, the name, file, and feale of their pzoceſſe;xc; 
were as now they be. | | 

And the ſaid act of x Eliſ. reviving the act of 25 Hen.8. doth impliedly repeale 
the act of x Ed. 6. which had repealed 25 H. 8, in both the ſaid points : fo2, asby 
repealing of a repeale, the firſt act is revived ; ſo by reviving of an ad repealed, 
the act of repcale is made of no fozce. | 

As to the ſecond point,concerning the marriage of Eccleſffaſticall perſons, it 
ts fo be obſerved, that the intention of the ac of repeale of anno 7, regis Jacobi, 
was fo repeale the ffatntes of 2 Ed. 6. cap. 2. and 5 E. 6. cap. 12, concerning the 

marriage of Eccleſſafficall perſons, by which Kat. of 5 E.s. it ts enacted, «© That 
<« the matrimony ofall and every P2teff,and other Eccleftaſficall perſon,ſhall be 
cc adjudged, demed,and faken fo2 juff,true,and lawfull matrimony, foall intents, 
« conffructions,and purpoſes,and that all chtldzen bozne in any ſuch matrimony 
< thall be demed,and judged to all intenfs + purpoſes to be bozne in lawfnll ma- 
<< krimony,t legifimate,and hereditfable to lands,tenements,and hereditaments, 
c« and that there ſhall be tenant by fhe curfeſte,and tenant in dower,xc.3But the 
act of x Mar, repealing the ſaid ffatntes of x E.6.concerning Biſhops,as of 2E.s6. 
cap, 21, and of 5 E.6. concerning marriages of Eccleſſaſficall perſons, and the 
Tatnte of x. regis Jacobi repealing generally the ffatute of 1 Mar. it followeth, 
that if no other ſfatnte had repealed the ſaid ac -'of x E. 6. concerning Biſhops, 


but the ſaid act of x Mar, then all the ſaid thx tatntes,and 5 E.s6, had remained 
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in fozce when the-Act of x Mar.was repealed ; but other ads repealing t Edw.6. 
as befoze hath appeared,and noother ac repealing the acts of 2 & 5 E.6.concer- 
ning martages, it followeth, that by the repeal of the ſaid ac of x Mar. the ads 
of 2,& 5.6: are of fozce, and that if r E.6. remain repealed, and is net. fo2 
the cauſes aboveſaid revived by the ſtatute of i regis Jacobi. , | 
Andit is to be obſerved,that it appeareth in our boks,that if a Deacon o2 ſe- 
cular Pzieft had taken wife, the mariage was not void, byt voidable cauſa pro- 
fcſionis, and 1f either party had died befoze divozce, their iſue had ben legitt- 
mate, and ſhould have inherited, foz that Deacons and Pzteſfts within England 
were not votaries,that is,had not vowed chaTity. But if a Ponk 02 a Nugi hab 
married befoze the ſtatutes of 32 H.8. cap.38. andof 2 E.6.cap.21, and this aff of 
5 E.6. the marriage had been{as it was then holden ) merly void, fo2 that they 
bad taken a vow of chaſtity, as it appeareth by our books in 5 E. 3. tit' non ha- 
bilit” 26, 19 H.7. tit* baſtard' 33. 21 H.7.39.b. fo2 avoiding of which ſcruple, 
the ſaid acs of 32 H.8. 2 E.6. and 5 E.6. were made. bs 
There be alſo other divozces which declare the martage fo be boid, as « vi- 
vo2ce- cauſa * frigiditatis, Where the party hath perperuam impotenciam gehe- 
rationis, &c. And *cauſa metus, five duritiz, atfo* cauſa impubertacis : theſe mar- 
riages are ſaid to be pzohibited by Gods Law, otherwiſe the ftatute of 32 H,8. 
would extend unto them. 


See the Stat, of 
31 H.8.cap.6, 


Gen.2.ver,24; 
Mat.19.5.Epheſ, 
5-31. I Corin. 
7.2. &c,Mar.10. 
7,8. 

* Dyer 2 Eliz. 
118, b.lib,5.fol. 
98. Buries caſe. 
bit H.4.14. 
rot. Parl. 27 H.6. 
nu. x5. Iſabel La- 
dy Butlers caſe, 


c39E.3.32,33» 
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An Expoſition upon the Statute 
of 2 E-6. Cap, 8. of Offices. 


\Y [ Here many and divers perſons holding , or that have holden 
lands, tenements, or hereditaments, ſome for terme of .years, 
and ſome by copy of Court roll, have been expulſed, and pat our of 
their termes and holds, by reaſon of Inquiſitions, or Offices founden 
before Eſchetours, Commiſſioners and other, containing 'tenures of 
the King in Capzte,intitling the King to the wardſhip or cuſtody of ſuch 
lands or tenementsz and ſometime intitling the King to the ſame, upon 
attainders of treaſon, felony, or otherwiſe, by reaſon that ſuch leaſes 
for term-of years, or intereſt by Copie of Court roll of -ſach perſons, 
have not been found in ſuch inquifitions or offices : after which expul- 
ſion or putting out, the ſaid perſons have been without remedy, for the 
obtaining of the ſaid fermes and holds during the Kings poſſeſſion 
therein, & can have no Traverſe, Monſtrance de droit nor other remedy 
for the ſame, becauſe their ſaid intereſt is bur a chattell in the law, or 
cuſtomary hold, and no eſtate of freehold, And alſo, where any per- 
ſon or perſons hath any rent, common, office, fee, or other profic ap- 
prender of any eſtate or freehold, or for-yeares, or otherwiſe, out of 
ſuch lands or tenements, ſpecified in ſuch offices or inquiſitions, the 
 faid rent, common, office, fee or profit apprender, not found in the 
ſame office or offices, ſuch perſons are in like manner without remedy 
ro obtaine, or have the ſaid rent, common, office, tee, or profit appren- 
der by any Traverſe, or other ſpeedy mean, without great and excefle 
_— during the Kings intereſt therein, by force of ſuch inquiſition 
or office, 


Where and in what caſes befoze the ſtatutes of 34 E. 3. cap. 14.and 36 Ed. 3. 
cap, 13. and 8 H, 6.cap. 19. the party grieved by any office migyt have had his 
Trayerſe, 02 Monſtrance de droit by the common Law, and Where he was dz1- 
ven to his petition,and how, and in what manner,and in what caſes the ſubject 
was relieved by thoſe ſtatutes: And where befo2e this ſtatute of 2 E.s.the party 
Lib. 4. fol. 54, Was put to his petition, you may read in lib, 4. fol. 54, 55. &c. 24 E.3.55, Un- 
55. &c- Bra. rra> fill the end of the caſe,adding thereunto,that Mich, 34,% 35 Eliſ.it was reſolved 
vers 55. Stamf, in the Court of Wards by the two chief Juſtices,in the caſe of the Counteſſe of 
Prerog Rutland,upon conſidergfion had of the ſaid acts of 34 E.3.36E.3. & 8 H.6. that 
he in the remainder efPectant upon an eſtate fail o2 frehold,oz that hath a d2te 
reverfion expectant upon any eſtate of freehold, without any rent oz p2ofit, but 
only fealty, ſhall not traverſe a falſe office,finding the dying ſeiſed of ſuch are- 
maindar oz reverſion : fe2 theſe ſtatutes give a Tra verſe, when the lands are 
ſeiſed by the King, and the party oufted thereof ; and the ſeiſin of tenant foz life 
is the ſeifin of him in remainder o2 reverſion. And the judgement cannot 
be given, Quod manus domini Regis amoyeantur, De Stamf .prerog 13. he in the 
reverſion may ſne livery, #c. Dyer x 4 Eliz. 319. Stamf. preros, 62, a,b, 


q Leaſes for term of years, or intereſt by copie of Court roll, &c. ] 
See 37 aff, p.11. Upon theſe wozds it hath been doubted, whether a tenant by ſfatute merchant, 


4 E.:4. 31s by 
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by Eatufe ſtaple, by Elegir, 02 Erecntvzs that have intereft in lands-by betice 
foz payment of debts, and the like were within this law 5: becauſe they are not 
leſſes foz years ; but the chmmon opinion 1s, that theſe jnfereſts are-within 


the purview of this act : foz that they are not onel 
being without remedy, but within the erp2elle reaſon « 
their ſaid infereft is dat a chattell reatl, andthe abs 
chattells realls, & ratio legls eſt anima legis. Lex beneficialis rei confimili 
um przſtat, Quzcunque. intra rationem legis triventuncur 5 intra ipſaim legemn te 
Judicantur, / ET 2c) Fi er 1#7.0HA 

' ic, Travers d* office 50, A .termoz could nof traverſe an office:bythe 
vere found 1n the office, he might have q Monſtrans.de 
droir, and ſo of gthers that had but chattels realls, x 3 POEES 
But nora, though there be'a double matter of recoz 


29 H8.t 


common Law, but if if 


4.8.. 1 049 (OD oF ; 
dto entitle the Ki 


y within the ſame miſchief, 
3 Law, viz, becatiſe 
nteretts are bat 


i. 


tetriedi- 


ngroa 


chittell perſonall, as an aftatnder,and an office, that the perſon attathted as 


poſſeſſedof a ho2zfe,the office may be traverf 
13 E.4.$. 1 H.7. fol. becauſe chattets perſonzll are bona perttura, and fey, 


and kept by the view ofthe Dherifes, #c. andyet ſucha 
Sherife, xc. may ſell them within the year. 

By the wo2ds of the wait of diem claufit extremum, ma 
cheatoz might acco2ding to the common Law, ſeiſe, er. 


abide the delay of a petition; Vid, W.r.cap. 4. that goods wirrked be in f:# 
& be bona peritiira he 


» &c, the Cl 


$.341H:5.5r:4E:4.24. 45 E325. 


tp, 


t by 


the ffatute of Lincolne, anno 29 E.1, deEfcheatoribus , Vet, Mag. Chattx68. 


and by Artic? ſuper Chart. anno 28 E.1, cap. rg. the Eſcheafvur, tc. cannot Tciſe 


befoze vffice, and yet the wozds of the waits k 
reth, that the iiing is infitled by office, 


#p their old fozme. Yere if-appea- 


. - For remedy whereof, be it enacted by authority of this preſent Par- 
liamenr, that where any ſuch office or inquiſitiortis or ſhall be foungen, 
omitting ſuch titles, intereſts, or matters, as aforeſaid, that in al fac 
caſes, every leflee, tenant for term of years, or copiholder, and every 
ſuch perſon or perſons that have, or ſhall have any intereſt to any rent, 
common. or profit apprender, for terme of years, life, or otherwiſe, 
out of any of the lands, tenements, or hereditaments contained infuch 


"office or inquifition, where the Kin 


his heiresor ſacceflors is, or ſhall 


be entituled, as is aforeſaid, to any ſuch lands, tenetments, or heredira- 
ments, ſhall have, hold, enjoy, and perceive all and every their ledfes 
and intereſts for term of years, or by.copy of Court roll, rents, com- 
mons, offices, fees, and profit apprender, in ſuch manner, form, ſtate, 


and condition 
in (caſe there 


as they andevery of them ſhould,or'might have done, 
ad been-no ſuch office or inquiſition-found, and-as they 
ſhould or lawfully-mighrt; or'ought-to have done; in, cafe ſuch leaſe, in- 


tereſt by copie'of Court-roll, rent, common, office, fee, or profit ap- 
prender had been -founden .in ſuch office or inquiſttion:-any law, cu- 


ſtome, or uſage tothe contrary heretofore uſed -ja"ſuch caſes,.in any 


wiſe notwithſtanding. And alſo, where it is or ſhallbe foangen for the 
King, his heires or ſucceſlors, that the heire or heires' of his tenant 
or 'tenants, 'is, or ſhall be within age, where indeed ſuch heir or heirs 
is, or ſhall be ar the ſame time of full age,or of a more-or greater age, 
then is, or ſhall be contained within ſach office. 


. | Whereany ſuch office or inquifition is, or ſhall be fonnd, &c}] 
This hath reſerence tothe P2eamble,x ertendeth not dnly-fooffices in caſe bt 
wardlhip by tenure in capite, but to offices upop attainvers'df treaſon, fefony,o2 
ofherwiſe/wherctn the generality of t 


Ttre 


heſe £02d5[ or other5yiſe Jate tobeobſerved. 


Be 


Wards. 


6.90 


The 2.branch, 


* 20 afl.28: 
Kelwey 10 H.8. 
fal. 198.b. 
Stamf.prer.59.b. 
- 21 H.7. fel.z5; 


Vid. 32 H.8. cap. 46. fot the Court of gy. 
FE, N. B. 232,233: 29 alþ 43. 


Seat. de 2.E.6, Cap. 8. 


Be it further enacted by the authority aforeſaid, that in every ſuch 
caſe, ſuch heireand heires, ſhall and may at his or their very full age, 
or after, proſecute a writ of-e/frate probanda, and ſue his or their 
Liverie, or o#ſfter le maine, as his or their caſes ſhall lye, and have the 
profits of his or their lands, tenements, or hereditaments, from the 
time of his or their very full age: any ſuch untrue office or inquiſition, 
or any law or cuſtome to the contrary in any wiſe notwithſtanding, 
Alſo, whereone perſon or moe is or ſhall be founden heire to the Kings 
tenant by office or inquiſition, where any other perſon is, or ſhall be 
heire; or if one perſon or-moe be or ſhall be founden heir by office, or 
inquiſicion in one County, and another perſon or perfons is or ſhall be 
founden heir to the ſame perſon in another County, or if any perſon 


be, or ſhall be untruly founden Lunatick, Ideot,or dead, 


EY 5 E.4.3. Stan, prer. 61, b. 21 R.2, livery 4. 13 H.4 6,7. Calcſtens caſe, 
1 H. 7. 3.14. & 22. Bro. tit. Office deyant Eſcheator 29,40. & ibid. 50.Br, tit. Tra- 


vers de office 47. Kelwey, 7 H.8. fol, 177. 


T Or after ſue a writ of «tate probanda &c.)] Dz a commillion in the 


- nature ofan Mtate probanda, F.N.B, 257. c.d. Regiſter. 294, 295, 296, 


_ Sea notable p2eſivent of an Erate probanda, together with the reaſons of the 
Jurozs, Suff' Hill? 25 E, 1. rot. 14.coram Rege, Benedict de Blakenhams caſe, 

Dc Rot, Par), 40 E.3.nu.14,15, where the heire is found of full age, where 
in truth he is within age. 


© Alſo, where one perſon or more is, or ſhall be found heire to the 
Kings tenant by office or inquiſition, &c, | This ac is generall, and ex- 
tendeth as well to offices found virtute officii (Wyereof there was * no interplea- 


ber by the common Law,becanſe a generall livery could not be ſued thereupon; 


btif ſpeciall ltivertes(now and long ſince in nſe)may be ſucd upon ſuch an office 
found virtute officit) as fo offices found virruce brevis aut commiſſionis, 

The reaſon wherefoze no generall livery could be ſucd at the common Law 
upon an office found vircute officii, Was Quia vigilantibus, non 
ormientibus jura ſubyeniunt, And the office, whercupon liverp 


16 E.3. liverie 30. 32 B-3- fravers 38, is to be granted to the hcire, is to be upon an office to be fonand 


Theſ3. branch 


32 all. 28, 50 af. 2. See the juriſdiaion by wait oz commiſſion at the ſnit of the heire, and the Eſchea- 
of Courts, cap. the Court ot Wards. 


toz may retozne an office virtute officii into the Court. 


Be it enacted by the authority aforeſaid, that every perſon and per- 
ſons, grieved, or to be grieved by any ſuch office or inquiſition, ſhall 
and may have his or their traverſe to the ſame, immediately, or atter,at 
hisor their pleaſure, and proceed to tryall therein, and have like reme- 
die and adyantage,as in other caſes of traverſe upon untrue inquilitions 
or offices founden: any law, uſage, or cuſtome to the contrary in any 
wiſe notwithſtanding, | 

Se the ftatute of Marlbridee.ca. 16, and the expoſition thereupon 2 E. 4.18. 
5 E. 4.3» 4+ F.N. B. 262. 12 wp 8. 2H,6 5, $ Hen, 5,118.11 H.7.3, Vide 


Dyer -5 Mar. 16t, 162. lib. 7.45. in Kennes caſe, this ac doth not take away any 
incidents in Law;foz ifone heir traverſe the office ofanother, he firſt muſt have 
an office found foz himſelf, as there it is reſolved, Vid. 36 E.3. tit. Travers 44+ 
12 H. 6, travers 45. 5E. 4.4. 1H. 7. 14. 29 afl. 13. 43 afl.p. 20. 32H 6. tra- 
yers 39. 16 E.4.4.F.N.B, 262. Stan, prer. 58, Kennes caſe, ubi ſupra, the cauſe 
. of this wozd [{1mmediately} to make if clear that befoze was yexata quaſtio, (0 
as by this an interpleader, as the caſe ſhall require, ſhall be immediately. 


And 
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And where it is or ſhall be hereafter untruly founden by officeor in- The 4. branch; 

quiſition, that any perſon or perſons attainted, or thar ſhall be artainted 

of treaſon, felonie, or premunire, is or ſhall be ſeiſed of any lands, re- 
nements, or hereditaments, at any time of ſuch treaſon, felonie, or of- 

fence committed or done,or any time after, whereunto any other perſon 

or perſons hath, or ſhall have any juſt cicle or intereſt of any eſtate of 

freehold, thar then in every ſlich caſe,every perſon and perſons grieved 
thereby,ſhall have his or their traverſe,or Monſfrans de droit to the ſame, 

without being driven to any petition of right : And like remedy and re- 

ſticution upon his or their title, found or judged for him or them there- 

in, as hath been accuſtomed and uſed in other caſes of traverſe, al- 

though the Kings Majeſtie, his heires or ſucceſſors be, or ſhall be, in 

ſuch caſe intitled to any ſuch lands, tenements, or hereditaments; by 

double matter of record : any law, cuſtome, or uſage to the contrary in 

any wiſe notwithſtanding, | | 


Lib, 4 fol. 57. b, the reaſon is nofably erpzeſſed, wherefoze in theſe cafes at 
the common Law the party grieved was put to his petition. D& 49 Ed. 3. rt; 
13 H. 4.7. toH.6.15. 4E.4-25. 21 E.4.2,3. 4 H.7.fol.q. Stain. prer,72,73; 
1E 5.8. Pl, com, 486. Rot. Parl. 11 H. 6. nu. 29. John Carle of Somerſets calC; 
Br.travers de office 51, Vid.43.afl.p.28. 33 R.8.petition Br. 35, 


« Shall have his. or their traverſe, or Monſtrans de droit to the 
ſame, &c . | Note,that the traverſe and Monſtransde droir are here diſ-junctive- 
ly divided, and by the ninth bzanch of this ac, the party that ſhall traverſe, muſt 
ſue out one wait o2 ſeverall waits of Scire facias, as the caſe ſhall require,and that 
there ſhall be two waits of ſearch granted upon every traverſe, that ſhall be pur- 
fued by vertue 02 meanes of this ac. But nota, that Pzoviſo extends onelyto _ -  __ 
fraverſes, and not to any Monftrans dedroit to be purſued by fozce of this act, et- 74ofic” © 
ther fo2 the ſuing out of wits of Scirc facias, 02 that therein wzits of ſearch ſhall 
be granfed becanſe the Monſtrans de droit doth confeſs and avoid the title. of the 


King, and the traverſe denieth if, 14E.4. 1,7. * 


And further be it enacted by the authoritie aforeſaid, that where atiy 74, , 1raack, 
nquifition or office is or ſhall be founden by theſe words, or the ike, _ - 
nod de quo, wel de quibus tenementa praeditta tenentur,jurat' praditt ig- 

norant : or elſe founden holden of the King, Per que ſervitia ignorant, or 

ſuch like ; that in ſuch caſe, ſuch tenure ſo uncertainly founden, De quo, 

vel de quibus tenementa pradiita tenentur ignorant, ſhall not be taken for 

any immediate tenure of the King; nor ſuch tenure ſo founden of. the 

King, Per qua ſervitia ignorant, ſhall not be taken any tenure in capite ; 

but in ſuch caſes a Melizs inquirendam to be awarded, as hath been ac- 

cuſtomed in old time : any uſage of latter time ro the contrarie not- 


withſtanding, 


4 That where any inquiſition or Office is or ſhall be found, &Cc,]' Key rg9. 
Upon an office found befo2e the Eſcheatoz, virtue officii, there lay no Melius in- 
quirendum befoze this act ; foz the wozds of the wzit be, Per quandam inquifitio- 
nem capt? coram A, Eſchaetore noſtro, &c. de mandato noſtro capt* F.N. B., 255. 
Regilt, fol. Wut this ac is generall, and giveth it when it 1s found, yicture of- 
ficu. Vid, $ H.6.cap.16. 


T 9nd de quo vel de quibas, Fc. ] Vide to H.4.2b.1 3 H.7.4.29 Hen.Y. 


Br, office 58 & 30 H.8.ibid. 59. 
Tret 2 @ But, 


Stat.de 2E.6.Cap.8. 


C But in ſuch caſes a Melius inquirendum to be awarded, &c.] Vidz 
Dyer x 2 Elif, fol. 291. Si ſur le melius cenure eft trove dun common perſon in ccr- 
raige, ne beſoigne travers. Dyer 1 3 Eliſ. fol. 306. Si 1gnoramus ſoir crove ſur le 
melius, ceo ſerra priſe tenure in capite, Iflint fuir reſolve Mich. 33 &-34 Elif, per les 
2. Chiefe' Juſtices in le Court de Gardes, Fo2 this act erfends not to the {econd 
inquifition upon the Melius. And it was then reſolved, that he which ſhonld 
traverſe ſuch an office, ſhould traverſe,that the land was not halen of the King 
in capite'; fo ſo much is implyed in the office,Dyer 5 Mar.161,162, 

Dyer 23 EliC.ubi ſupra, fi ſur le melius ſoit trove tenure dun roigne ut de manerio, 
&c, ſed per que ſervitia ignorant. This 1s a tenure by Knight-iervice, as of the 
Pannoz, Vide pur melius inquirend? lib, 8.fol, x68.Paris Steughters caſe,& 5 Mar. 
Dyer 155. b. 156. that no metius inquirendum is grantable of any Dffice founy 
de quo yel de quibus, &c, befoze this ffatute. 
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The 6, branch. And be it further enacted by the authoritie aforeſaid, that where ir is 

| or ſhall be found by any office or inquiſition, that any lands, tenements, 
or hereditaments, are, or ſhall be diſcended, remained, or common to 
any heire within age, and inthe Kings ward, or that ought to be in the 
Kings ward, and that ſuch lands, tenements, or herediraments are hol- 
den of the King immediately, where in deed the ſame are, or ſhall be 
holden of ſome other common perſon, and not of the King immedi- 
ately : that in ſuch caſe, ſuch heire or heires ſhall and may have their 
traverſe to the ſame within age, and like remedie and reſticution upon 
his or their title founden or judged for him, or them therein, as hath 
been accuſtomed and uſed inother caſes of traverſes : any .law, uſage, 
or cuſtome to the contrarie in any wiſe notwithſtanding, 


 _ © Where itis, or ſhall be found by any office or inquiſition, 8c.) 
Note the generality of this clauſe. 


« Shall be holden of ſome other common perſon, 8&c,] The Load 
might traverſe by the common Law. 5 Mar. Dyer 16x, 162. but the heire could 
not befoze this ac. Vide 1 H, 7.3. | 


The 7- branch. Alſo where the Kings Majeſtie by his prerogative ought to have as 
well ſuch lands and renements as be holden of other perſons, as holden 
of himſelf immediately, whereof his tenant holding of him in 
chiefe, dyeth ſeiſed, his heire being within age, untill ſuch time as live- 
rie be ſued by ſuch heire, and that the meane lords, of whom the ſaid 
other lands and tenements of ſuch heire be holden, uſed to ſpare the 
rents due to them for the ſame lands or tenements holden of them, du- 
ring the Kings poſſeſhon, And: when ſuch heire hath ſued his or theic 
liverie they uſeby diſtreſs, or otherwiſe to compell the ſaid heire to 

| pay tothem the arrerages of ſach rents, for ſuch time as the ſaid lands; 

or tenements were in the Kings poſſeſſion by ſuch minoritie, where 

they ſhould have ſued by petition to the Kings Majeſtie, to have ob- 

rained the ſame out of the Kings hands, if they would have the ſame, 

which is tothe great detriment, loſs, and hindrance of ſuch heire and 

heires. For redreſs whereof, be it enacted by the authoritie of this 

preſent Parliament, that from henceforth ſuch meane Lords, during 

ſuch minoritie ſhall have, receive, and take the ſaid rents by. the hands 

of ſuch of the Kings officers, as ſhall be appointed to have, receive, and 

take 
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take the iſſues, revenues, and profits of the fame lands and tenements 
ſo holden of ſuch meane Lords, during-the minoritie and nonage of 
{uch heire and heires, and untill ſuch heire and heires ſue his or their li- 
verie, and that ſuch heire and heires, uncill ſuch time as-he or they ſhall 
have ſued their liverie, or might conyeniently have ſued their liverie, 
ſhall be chereof clearly: diſcharged. And thar ſuch officer or officers, 
ſhall upon requeſt made; pay the ſametq ſuch meane Lords (they gi- 
ving to ſuch officer and officers a ſufficient acquirtance, or acquitrances 
for the receipt of the ſame, And that ſuch payment thereof made with 
acquittanee, or acquittances thereof ſhewed, ſhall be ro ſuch officers a 
ſufficient diſcharge againſt the Kings Majeſtie and his heires, upon his 
or their accomprt in that behalf : Any law, uſage, or cuſtome heretofore 
had, or ufed tq the contrary hereof int any wife notwithſtanding, - - - 


« Uantill fach time as liverie he ſued, '] Nora, there be two ſozts of live- 
ries, viz. liveries in deed, arid liveries in law. Df liveries m ded there be two 
kinds,viz.a genorall Livory,and a ſpeciaft. livery. Foz a'generall liveryan-oFice 
muft be formdin every-County, an rate 'probanda found and returned iw;the 
Chancery ; a-Wait to the Load paivie Dealp; that the heirs 15 of full agg; and 
thereupqn a p3ivie feale ta. the Chamberlaine of England fo receive hts ho- 
mage, #c, which kindof livery zs dangerous, tedioys,and chargeable. Vid. 44 b 
3. 12, 12 H, 4.livery 4, 31 R,2, livery 5, 1 H,7. 14. E.4, 18. 7 H, 8.KR:Iwey 

. 176, 177. | FLLIDSSE DENY O In EET 
"There is alſoa ſpecta]l livgry wtth a pardon much myze ſafe,ſpedy a nd bene- 
fciall fo2 the party,and it-may be had upoi any office found jn any one Connty, 
and all the reft to come in'by Certificate, as now the nſe & without race pro- 
banda, &c.'7H.'8. Kebweyi 1577.02 Without any'office at all, and may be-maye to 
the heire- wnthin-age, 21 E,3,40- — $6, 1-5 6 bat: 

.- Sy the tatnts of 33 H.8.cap,23. power is Gi jay the Buſer of the Wart: 
SHurveyoz, Attrony, and Keceivec,o2 thee of them, whereof the Paſter oz Dur- 
veyoz fg be ane, to grant a genterall oz Tpertall tivery. Uherenpon ſome have 
thoght that rial liveries became commuily fo-be granfed ; but it appeareth 
' 7 H, 8. ubi" ſupra, 'that'i{ was; commonly uſed by agadtime they palt, 
Dyer 23 EliCfe1i'$77-a (pectall Uvory is not 'grantable at this day ex dobjta-ju- 
Attz ; roof 3! 1 OP 0-1 4+ 25:4 EEG f ; 


IZ, WLLOBES ws ba*- al» 2 LI .CIHEF 2. FER IOORY ts DL $3.56 
If the offite by fraverſep,gnd fheJping, hanging the fraverſe,grant livery, pc. 
the traors gar tothe gran Xl. 3 1B: 457, 4.4 H7-12. 27 a0Junded 


fg Dyer 2: ubi ſupra,” Ciaet lance ew ems ai PO 13 t3-l 
"53 8.4.6.7 i, Travers, An'#fite'is todd" that A.vied itgv of the Papnezf 
B, andheld.theſame io cope be SUlUNOTUTe Ys heire within age; this ofjce 
is traverſed that-A-ifeoifed him that tvaverſeth in fee; and traverſe t bits 
ſeiſed : Whoretipon'the Kingrtateth ifyepatwhanging the traverſe, it:is found 


by another office,that the ſaid feoffment was by colluſton,and affer the iNne was 
found againft the King ; Whezeupan, by. the. rule-of the: Coprt, the partphad' 
judgement, and an Amoveas manum, Foz: theofice, found depending the. txa- * ,; 1.8. vr. in- 
verſe,ſhall not grieve the party; fo2 ſo he might be influitely Yeped:but ina Scire crufon 19.21. 
fac* by the King-upon the latter office beſhall;anſWor, ec- : gy. excellent caſe fog 2 H-6.57.Kelw. 
the benefitandſped of themthat are daiven £9 traverſe, .Yid. 1x H. 4,fol:$, EIS 
13 H, 4-tit;Tavers.16 & 13:H,qtt.Livery Ud:3 .£ .; £ co 07 dh Ga... x ed Ts xs El 

* There be ako liveries in Jaw, as by paraans,. either by act of Parliament, 02 .$6. 46 6.3. ' 
by Charter under the great Deale, fo the heire of the Kings tenant in capire, be grant 50. 
he within age;ozaf full age, Yaut where ſame Boks ſay that a pardon gb-gneyuſt- 34 H-5.Charcer 
ons toſuchanheive amojutt kn Jap t9a ipgryy if is'ſo fo 06 pon ke: i 
the pardaatherg bs wazds alſo, that the heire may enter;tc., 1p2a ſpecial} op 16'E.4\ fol, 1: 
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32 H.8.Br. 62. 
Stamf.prer,40.b. 


The 8. branch, 


Vid. Dier. 5 Mar. 
155,156, 


The 9. branch, 


« 


p- <8 23.31 7 2 
The 20: branch, 


ties that ſhall 


-: orfaed by vertue or mean of this a&;it ſhall appear by any macter of re- 


Stat:de 2.6 .Cap 8. 


{snoother, but that the hetre habeat licentiam ingrediendi, &c, 
- Note, upon every livery the King hath the valne of the land fo2 halfe a yeare, 
Lut upon an Oiſter le maine the Kings hands be amoved without any pzofit, xc. 


<q] Uledoſpare the tents, 8&c.] Not onely rents, bit reliefes alſo were 
due by the common law, 26 H. 8.8. 24 Ed. 3.24. 29. afl,p.5, 39 E.3. relicfe 1, 
Vide. Br. tit' Arrerages, pl. 1 & 19. F02 though there be a kind of ſuſpenſion of 
rents, ec. by reaſon of the Kings poſſeion ; yet the rents, ec. are due, becauſe 
the pzerogative of the King doth:noman:w2ong, 13 E.4.8.%c. 


Provided alwaies, and it is.enacted by the authoritie aforeſaid, that 
this a; or any thing therein contained, ſhall not in any wiſe extend to 
any-inquiſition or office taken or founden, at any time before the twen- 
tieth day of March next coming; nor to hinder, prejudice, or take away 
the title, intereſt, or poſſeſſion of our Soveraigne Lord the King, or of 


any other perſon or perſons growne, or commen by vertue, meane, or 


occafion of 4ny inquiſition or office taken, or found before the ſame 
day:z/. but thatas well our ſaid Soveraigne Lord the King, as all other 


perſotior perſons, having any title, intereft,' or poſſeflion by vertue, 
-meane, or occaſion of any inquiſition or office found before the ſame 
day, ſhall; and may have, hold;-and enjoy the fame in like manner and 


forme, as though this a& had never been had or made * any thing in the 
ſame a& to the contrary in any wile notwithſtanding, EY | 
Provided alſo, and it is enated by the authoritie aforeſaid, that in all 
ſuch caſes, as any.perſon or perſons ſhall. be enabled by this a& to have 
any-traverſe, and ſhall purſue his or their :trayerſe, that thenhe or they 
that ſhall purſue ſuch traverſe; ſhall ſue onewrit,: or ſeverall writs of 


'Stive facias (as the caſe ſhill require) againſt all and ſingular ſuch per- 


ſon.and perſons, as ſhall have igtereſt by che King, or by his patenteeor 
patentees,in like maniner and form as is.requiſite upon traverſes,or peri- 
tions heretofore purſued, And that in every:ſuch Scire facias the paten- 
rees, or other defendants ſhall haye: like plees and adyantages, as they 
had in any Scire facis, before this time awarded againſt any patencee in 
any caſe of petition, And lfoj''thar-wpon every traverſe that ſhall be 
purſued by verttie'or meatie of this a&zin ſuch caſe as the partie or par- 
purſue any ſuch. trayerſe, ſhould, by the order of the com- 
mon Lawes of this Realme, have been piir to ſue by petition to the 
King, there ſhall be two writs af ſearch granted-in manner and forme, as 


like writs have been grantedupon: petitions: made to the King, 
- y Tre” ; IR - 7 a3! F wo , j "On wo , 


of '*: 


-*<-Shall be enabled by-rhis'AQ,&c, 7 Vereaf ſomewhat hath bien ſp 


- Ken inthe fourth bzatich. Vid: 5B. 3. - ; 
; **:Nora, in manyraſes two matters of recozd with neceary averrements ſhall 


oe 


* amount fo an office; but thereupon-aScire fac''is tobe granted, wherein the par- 


tis'may traverſe any of the matoriall averrements;ec. 21 aſſp.36. 21 E.z.live- 
rie. 40 aff.46. 50 afl.2, 2 E, 3. 10.b, but berauſe ſuch recozds amounting are 


| not within any bzanch of this ad;'we will ſpeakind further of them. - 


:>\ Provided alſo, and it is'enafted by the authoritie aboveſaid, that if 
afcerany judgment ſhalbe giveit upon any traverſe that ſhalberendred, 


cord, 


wiſe notwithſtanding, . 


<q Upon any traverſe, This extendeth not to a Monftrans de droit fo bs 


purlued upon thts ſfatute. 


This Peoviſo was added ( foz that thts ac gave a traverſe, where none was 
at the common Law, and that it ſhould be judged fo2 them, foz whom it was 

found, xc.) left the judgement, being warranted by authozity of Parliament, 
ſhould bind any fozmer right the King had; and that appeareth alſo by the con- 
clufion of this bzanch, viz. The ſaid traverſe and judgement thereupon given not- 
withſtanding : but it ſemeth to be abundans caucela, foz the judgement upon a 
traverſe is, Quod manus Domini Regis amoyeantur, & poſleſfio refticuatur to him 


that traverſeth ſalyo jure, &c. 


It is fo be obſerved, that there be certain Recozds Which intitle the King,fthaf 
by law are nof traverſable;in which caſes, though the King be entifuled but by 
ſingle matter of recozd, pet the party grieved is put to his petition,and cannot 
be holpen by traverſe oz Monſrans de droict. As taking one example foz many : 
King Henry -the fourth recovered in the Kings Wench in a Quare impedit a- 
gainſf the P2toz of T. the pzeſentation to a Church, and had a wzit to the 1Bi- 
thop, and his Clerk received, xc. where in truth the P2zioz never knew of the 
ſuit, no2 was ſummoned, attached, oz diſfrained by the _— - and thereupon 
the Pzio2 moved the Court of Kings Bench to grant a wztt,to cauſe to come be- 
foze them the Summoners, the Pledges, and Painpernozs upon the diſtreſſe- 
to be examined in this matter. And in this caſe five points were reſolved by 
Gaſcoigne chief Juſtice, and the Court, viz, firſt, that the Pzioz was dziven fo 
his petition in nature of a wait of deceif, albeit in this caſe the King .recovered 
in auter droit. 2. That ifa common perſon had recovered, the Defendant had 
ben dziven to the oziginall wztt ont of the Chancery, and could not p2oced 
upon any judictall pzoceſſe out of this Court. 3. That if the concluſion of the pe- 
tition be, that the King ſhould command the Cotirt of Kings Bench to pzoced 
to the examination, xc. then without any wait out of the Chancery, the Court 
may p2oced to the examination. 4.1But if the petition doth conclude generally, 
that the King ſhould doe right,then the P2ioz ſhould be dziven to his q2iginall 
out of the Chancery. 5- That befoze ſuch wait be granted, the P2ioz, upon a 


cord,that the King hath ahy other formet title, right, or intereſt co the 
mannors, lands; tenements,, of other hereditaments mentioned in the 
ſame traverſe, that then the ſaine ticle, right, and intereſt ſhall be ſaved 
to the King, the ſaid traverſe and judgemenc thereupon given, in any 


commiſſion out of the Chancery, ought to have his right fotind by.eriqueſt. 


But ſeing our ſfatnte extendeth to offices found by w2it, commiſſion, oz ex 


/ 


officio, and not to other recozds, we will ſpeak no further of = 
Pine advice to ſuch as ſhall traverſe by fo2ce of this ac,is,tha 


no man ſhall have the lands out of the Kings hands, without mak 


traverſeth,at his chotce. 


It is a marime in Law, that whenſoever any man is by any office traverſa- 
ble, amoved from his poſſeſſion, that he muff traverſe the office in the Court, 
where the office is returned. Df houſes and lands which doe lye.in livery, and 
whereof there is manuall occupation, and p2offt pzeſently taken, the party by 
finding of the office is out of poſſeſſion ; but of rents, villeins, commons, ad- 
bowſions, and other inheritances incozpozeall which lye in grant, the owner is 
not out of poſſeſion(be they appendant, 02 in groſſe)by the finding of an office: 
and therefoze in any infozmation oz action bzonght by the King foz the ſame, 
the party may traverſe the office in fhat Court, where the infozmation oz action 


ts bzought foz the King, 


tin the induce- 
- ment to the traverſe, they alledge thetr own title (Which they ought to doe ; * 
atitle 

juſfly and truly : Foz the Attozney generall foz the King may either take iſſue 
upon the traverſe, oz by the Kings pzerogative upon fhe title of the party, that 


And 


6 9f 


Bratir. Travers 
de office 54. 


Mich, 10 H.4-tir. 
Travers 51. Fitz, 
N.B.99.f. 
Stam. pret. 73. 


3 H.4. 14. I rl E. 
4.8.46 Ez. i 


Vers 17. 


17 E.3. is. Hen- 
ry Hills caſe. 

20 E.4.11. 14. 
21 E.4. 12. qua 
re imped. 101. 

14 H.7.21. 
i5H.7.6; 


696 Stat. de 2 E.6. Cap.8. 
29 all, p. 40. And. in all caſes,” when the King is not in poſſeſſion Ly the cice,ond te cb: 
32 aſl p. 28, tain ht poſſeſſion within the year after the office found, then cannot the 
50 all. 2. Stam: Þz jg ſoize withour'a Scire-facias. oO | 
_— ' We' have takenthis ſtatute of 2 E.s. infd our renfiveration, the rather; foz 
| that Juſfice Stamford w2ote his Treatiſe upon the p2erogative (wWherein,he 
ſetteth fozth the common Law)befove this ſtatute of 2 E.6. by which ſtatute the 
ſubject is relieved in many things, which lay heavie upon him, when 
Juffice Stamford wzote ; our chiefeſt endeavour being, that it. may be knowne 
_ the Law ffandeth at the edition of this ſecond and.other parts of the 
Inſtitutes, 


An Expoſition upon the Statute of 22 #.8.Cap.s. 


concerning the repairing of decayed Bridges in High- 
wales, and by whom, 


— G—CC 
—  —S 


E it enacted by the King our Soveraigne Lord, and the Lords Spi- 

ricuall, and Temporall, and the Commons in this preſent Parlia- 
ment aſſembled, and by authoritie of che ſame, thac the Juſtices of 
Peace in every Shire of this Realm, Franchiſe, Citie, or Borough,or 
four of them at the leaſt, whereof one be of the ©x0rum, ſhall have 
power and authoritie to enquire, hear and determine in the Kings JE- 
nerall ſeſſions ofpeace, of all manner of annoyances of Bridges broken 
in the high-waies,tothe damage of the Kings leige people,and to miake 
ſuch proceſle and paines upon every preſentment afore them for the re- 
formation of the ſame, againſt ſuch as owen to be charged for the ma: 
king or amending of ſuch Bridges, as the Kings Juſtices of his Bench 
uſe commonly to doe, or as it ſhall ſeem by their diſcretions to be ne- 
ceſſary and convenient for the ſpeedy amendment of ſuch Bridges. 

And where in many parts of this Realm ic cannot be known and 
proved what Hundred, Riding, Wapentake, Citie, Borough, Town, 
or Pariſh, nor what perſon certain, or —_ politick, ought of right to 
make ſuch Bridges decayed; by reaſon whereof ſuch decayed Bridges, 
for lack of knowledge of ſuch as owen. to make them, for the moſt 
part lye long without any amendment, to the great annoyance of the 
Kings ſubjects. 

For the remedy thereof, be it enacted by authoritie aforeſaid, that in * 
every ſuch caſe the ſaid Bridges, if they be without the Citie or Town 
corporate, ſhall be made by the inhabitants of the Shire or Riding, 
within the which the ſaid Bridge decayed ſhall happen to be : And if 
it be within any Citie or Town corporate, then by the inhabitants of 
every ſuch Citie or Town corporate wherein ſuch Bridges ſhall hap- 
pen to be, And if part of any ſuch Bridges ſo decayed happen to bein 
one Shire, Riding, Citie, or Town corporate, and the other part 
thereof in another Shire; Riding, Ciry,or Town corporate; or if part be 
within the limits of any Citie, or: Towne corporate, and part without; 
or part within one Riding, and part within another: that then in every 
ſuch caſe the inhabitants of the Shires, Ridings, Cities, or Towns cor- 
porate ſhall be charged, and chargeable to amend, make, and repaire 
ſuch part and portion of ſuch Bridges, ſo decayed, as ſhall lye and be 
within the limits of the Shire, Riding, Cicie, or Towne corporate, 
wherein they be inhabited at the time of the ſame decaies, 

And be it further enacted, that in every ſuch caſe, where it cannot be 
known and proved what perſons, lands, tenemens, and bodies poli- 
tick owen to make andrepaire fuch Bridges, that for ſpeedy reforma- 
tion and amending of ſuch Bridges, the Juſtices of Peace within the 
Shires or Ridings, wherein ſuch decayed Bridges been out of Cities 

and Townes corporate z and if it be within Cities or Towns corporate, 
| Vvvy chen 


a 
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then the Juſtices of Reace within every ſuch Cirie or Towne corpo- 
rate or four of the ſaid Juſtices ar the leaſt, whereof one to be of the 
2u0rum,ſhall have power and authoritie within the limits of their ſeve- 
rall commiſſions and authorities* to call before them the Conſtables of 
every Town and Pariſh, being within the Shire, Riding, City or Town 
corporate, as well within liberty, as without, wherein ſuch Bridges, or 
any parcell thereof ſhall happen to be, or elſe two of the moſt honeſt 
Inhabitants within every ſuch Towne or Pariſh in the ſaid Shire, Ri- 
ding, City, or Towne corporate, by the diſcretion of the ſaid Juſtices 
of Peace, or four of them art the leaſt, whereof one to be of the 9#o- 
74m: And at, and upon the apparances of ſuch Conſtables, or Inhabi- 
rants, the ſaid Juſtices of Peace, or four of them, whereof one to be of 
the 92uorum,with theaſſent of the ſaid Conſtables,or Inhabirants, ſhall 
have power and authority to taxe, and ſet every Inhabirant in any ſuch 
City, Town, or Pariſh, within the limits of their commiſſions and au- 
thorities, to ſuch reaſonable aide, and ſumme of money, as they ſhall 
thinke by their diſcretions'convenient and ſufficient for the repairing, 
re-edifying, and amendir.ent of ſuch bridges: and after ſuch taxation 
made, the {aid Juſtices ſhall cauſe the names and ſummes of every par- 
ticular perſon ſo by them taxed, tobe written ina roll indented, And 
ſhall alſo have power and authority to make two Collefors of every 
Hundred, for colleQion of all ſuch ſummes of money, by them ſet and 
taxed, which Collectors receiving the one part of the ſaid roll inden- 
red under the ſeales of the ſaid Juſtices, ſhall have power and authoritie 
ro colle& and receive all the'particular ſummes of money therein con- 
tained, and to diſtraine euery 'ſuch Inhabirant, as ſhall be taxed, and 
refuſe payment thereof, in his lands, goods, and chattells, and to ell 
| ſuch diſtreſſe,and of the ſale thereof reraine and perceive all the money 
raxed, and the reſidue (if the diſtreſſe be better) to deliver to the 
owner thereof, And that the ſame Juſtices, or foure of them within 
the limits of their commiſſions and authorities, ſhall alſo have power 
and authority to name and appoint two Surveyors, which ſhall ſee 
every ſuch decayed bridge repaired, and amended from time to time, 
as often as need ſhall require, ro whoſe hands the ſaid ColleQors ſhall 
pay the ſaid ſummes of money taxed, and by them received: And thac 
the ColleRors and Surveyors, and every of them, and their executors 
and adminiſtrators, andthe executors and adminiſtrators of them, and 
every of them, from time to time ſhall make a true declaration and 
accompt to the Juſtices of Peace of the Shire, Riding, Citie, or Town 
corporate, wherein they ſhall be appointed Collectors or Surveyors,or 
to four of the ſame Juſtices, whereof one to be of the 2zorum , of 
the receipts, payments , and expences of the ſaid ſummes of money: 
And if they, or any of them refuſe that to doe, that then the ſame Juſti- 
ces of Peace, or foure of them, from time to time by their diſfcre- 
tions, ſhall have power and authoritie to make proceſle againſt the ſaid 
Collectors and Surveyors, and every of them, their executors and 
adminiſtrators ,, and the executors and adminiſtrators of -every of 
them, by attachments under their ſeales returnable at the gene- 
rall Seffions of Peace: And if they appeare, then to compell 
them to accompr, as is aforeſaid, or elſe if they, or any of them, 
| | refuſe 


Of Briags. 
refuſe that to doe, then to commit ſuch of them, as ſhall refuſe. tg 
ward, there to remaine without baile. or mainpriſe, till the ſaid decla- 
ration and accompt be truly made, _ ed 
And where any Bricge or Bridges lien in one Shire or Riding, and 
ſuch perſons inhabicants, bodies politick, lands or tenements, :which 
owen to be charged to the making and amending of ſuch Bridges, lien 
and abiding in another Shire or Riding, - or where ſuch Bridges been 
within any City, or towne corporate, and the perſons inhabitants, 
bodies politick, lands, or tenements, that owen ro make or repaire any 
ſuch Bridges, lien and been out of the ſaid Cities 2nd Townes 'corpo- 
rate :. Be itenated, tharin every ſuch caſe, the Juſtices of Peace of the 
Shire, Citie, ' or Towne corporate, within the which ſuch decayed 
Bridges, or any part thereof ſhall happen co be, ſhall have power to en- 
quire, heare, and'determine all ſuch annoyances, being within the: li- 
mits of their commiſſions or authorities, And it the annoyance be pre- 
ſented, then to make proceſs into every Shire within-this Realme 2- 
gainſt-ſach- 2s owen to make, or amend any ſuch Bridges ſo preſented 
before them, to be decayed, to the annoyance and ler of che paſſage of 
the Kings ſubjects, and ro doe further in- every behalfe in every: ſich 
caſe, as they mought doe by authoririe of this A, in caſe that the per- 
ſons or bodies politick, lands ortenements, which owen to becharged 
to the amending or making of ſuch bridges, or any part thereof, were in 
the ſime Shire, Riding,Citie,or Town corporate, where ſuch annoyance 
ſhall happen to be, And that all Sherifes and Bailifes of Liberties and 
Franchiſes, ſhall truly ſerveand execute ſuch proceſs, as ſhall come to 
their hands from the ſaid Juſtices of Peace, -afore whom any preſent- 
ment ſh4ll be had tor any ſuch annoyance, according to the renour and 
effect of the ſaid proceſs to them dire&ed, without favour, affettion or 
corruption, vpn paine to make ſuch fine as ſhall be ſer upon chem, or 
any of them, by the diſcretion of the ſaid Juſtices, 
- Provided alway, that this Act, nor afy thing therein contained, be 
not prejudiciall to the liberties of the five Ports, or members of the 
ſame,and'for reformation of annoyances of bridges within the ſaid ports 


and members. 


Be it enaRed by authoritie of this preſent Parliameac, that the War- 
den, Maiors, and Bailiff:s elected, and Jurates of the ſame Ports, and 
every of them, have power and aurhoritie to enquire, heare, and deter- 
mine all manner of common annoyances ofadridges within the ſame 
-ports and members, and to make ſuch proceſs, paines, taxations, and 
all other things within the ſame ports and members, as the Juſtices of 
Peace may doe in other Shires, or places out of che fame ports, by 
vertue and ;uthoritie of this preſent A in every behalf, 

And beit further enacted by the authoritie aforeſaid, that the Juſti- 
ces of Peace, or foure of them, ſhall have full power and authoritie to 
allow ſuch reaſonable coſts and charges to the ſaid Surveyors and Col- 
lectors, as by their diſcretions ſhall be choughe convenient. 

For as much rhat albeit bridges decayed were amended and repai- 
red, according to the tenour of this AR, yet nevertheleſs, if ſpeedy 
remedy for the amendment of the waies next aJjoyning to every of the 
ends of ſuch bridges, thould not be had and made, the Kings ſubjets_ 
Vvvyv 2 ſhould 


Stat. de 22. R.8. Cap.s. 


ſhould take little or none availe or commoditie in any parts of this 
Realme by the making of the Bridges : In conſideration whereof, beir 
enacted by the King our Soveraigne Lord, and the Lords Spirituall 
and Temporall, and the Commons in this preſent Parliament afſem- 
bled,and by the authoritie of the ſame, That ſuch part 8: portion of the 
high-waies in every part of this Realme, as well within Franchiſe, as 
withour, as lye next adjoyning to any ends of any Bridges within this 
Realme, diſtant from any of the ſaid ends, by the ſpace of three hun- 
dred foot, be made, repaired, and amended as often as need ſhall re- 
quite. And that the Juſtices of the Peace in every Shire of this Realm, 
Franchiſe, City, or Borough, or foure of them at the leaſt, whereof 
one to be of the ©»orum, within the limits of their commiſſions and au- 
thorities, ſhall have power and authoritie to enquire, heare, and derer- 
mine in the Kings generall Sefſions of peace, all manner of annoyances 
of and in ſuch high-waies, ſo being and lying next adjoyning to any 
ends of Bridges within this Realme, diſtant trom any of the ends of 
ſuch Bridges three hundred foor, and to doe inevery thing and things 
concerning the making, repairing, and amending of ſuch high-waies, 
and every of them, in as large and ample manner as they might and 
may doe, to and for the making, repairing,and amending of Bridges,by 
yertueand authoritie of this preſent AR, 


Befdze we enter info _ __ this a, = _ fake info conſidera 

* -n! fien,foz a nece introduction thereunto, what the com 

WO - markbs.oy eee 23 ih nr mon Law was concerning the reparation of decayed 

Nil Tadcaſter habet muſis aut carmine dignum, * batdges in thee points ; Firlt, who were fo repatre the 

Prater magnifice ſirutum ſine flumine pontem. ſame ; 2,what was the remedy foz the reparation thereof ; 

Vidit & ſcripſic poera in zſtzte. 3- befoze what Judges. 

44 E.3 FH | As to the firſt, ſome perſons ſptrituall oz tempozall, inco2pozate, oz not incoz- 

+* rag 456.  pozafe, are bound to repaire bzidges racione cenurz ſuz terrarum, five tenemen« 

vis torum, &c, ſome ratione preſcriptionis tantum, ratione tenurz, by reaſon that they 

and thoſe, whoſe effate they have in the lands oz tenements, are bound in re- 

«8 H.7.5.b. ſpec thereof to repairs the ſame ; * but they which have lands on the one fide of 

yo gg o2 on the other, oz on both, are not bound of common right to repairs 

bRepiſt,268.1, » If a man, which holdeth an hundzed acres of land, ought to repaire a bzivge 

F.N.B.235.b. bythe tenure of them, if he fo2 example alien twenty acres of them to one, and 

tenfoanother,and after one of them ts onely upon a pzeſentment found thereof, 

diffrained to repaire this bzidge, he ſhall habe a ſpeciall wait de oncrando pro 

rata portione, & fic de fimilib$. pn, | - Ev 

Ratione przſcriptionis tantum, but Herein there tis a diverſity between bodies 

c21 E.q38.9. politicke oz cozpozate.ſpirituall oz tempozall,and nafurall perſons: Foz * bodies 

day politicke oz co2pozate, (pirituall oz fempozall, may be bound by uſage and pze- 

Pre 2 Marki- (cription only, becauſe they are locall, and have a ſucceſſion perpetuall : but a 

ats caſe. zo E. 4, Naturall perſon cannot be botind by a of his Ancefter, withoat aline, oz bin- 
Io. 2. & b.in Scir* Ding, andaſſets. | 

_ 19H. 6. 75. * Nota, ifa Biſhop o2 P3toz, Ec Hath at once oz twice of almes repaired a 

d 108.3. 28,29, Valdoe, it bindethnot (and yet is evidence againft him, untill he pzove the con- 

27.a0.pl.8. trary) but if time out of mind, they and their pzedeccfſozs Have repaired it of 


44E.3.3z, Aalmes, this ſhall bind themto it. * De pontibus 8 calcetis fratis in omnibus tran- _ 
Cap. Irineris fitionibus quis ca reparare, & ſuſtentare deber, > 
M13 E.z.fo,73. * But admit, none af all were bounden to the reparation of the bzivge, how 


74. in libro meoz 
the Abbot of S. Auſtins caſe, e Paſch, 10 Ej-ad. 29. inthe Maſt, of Leonards caſe, Vid. Regiſt. 193. 2 E. 3.co- 
ron-147- 14 E. 3.ſtat.1. cap.4. where the whole | 


Country is amerced. 
then ? 


Of Bridges. Jo! 
then 2 and by whom ſhould it be repaired by the common Law ? The anſwer 
is, That the whole Connty, that is, the Inhabitants of the County 62 Shire, 
wherein the bzidge is, hill repaire the ſame ; fo2 of common right the whole 
— mutt repatre it,becauſe it is foz the common gud, and eaſe of the whole 

ounty. 

If a bzidge be within a Franchiſe,thoſe of the Franchiſe are to repaire it. Jf 24 E.3. tir. Barte 
the bzidge be part within a Franchiſe, and part within the Gildable,fo mach as 276-the Biſkop 
is within the Franchiſe ſhall be repaired by thoſe of the Franchiſe; and ſo much *f Ef*ftcrs caſe. 
as1s within the Gildable, by thoſe of the Gildable. * And it is, if it be in fwo free, 154, 5. 
Counties, mutatis mutandis, F.N.B. 127. e 

If a man make a bzidge foz the common good of all the ſabjecs, hee is not s 1. 7.5. 
bound fo repaire it ; fozno particular man is bound to reparation of bzidges by 
the common Lab, but ratione tenurz, oz preſtriprionis, - | : 

As tothe ſecond the remedy was, if it werea pzivate baidge : as fo a. Mill PER S2154, 
which A. was bound to maintaine, over which B. had a pallage, ec. if the baidge. 0 7 
were in decay, B. might have his wzit de ponte reparando, ut if the baidge 
were foz the publicke,xc.the remedy was by pzeſentment at the ſuit of the King; 
foz avoiding of multiplicity of ſuits. | 

As fo the third, this pzeſentment might be at the common Law befoze the 3 
Jufrices of the * Kings Bench, o2 befoze © Juſkices in Eire, 02 i Comnitfſio- £ 21 E.z. 54: 
ners of Dier and Terminer, oz befoze the Sherife by commiſſon, 02 * wait fn 43:37. _ 
nature of a commillion, ' But as to the Sherife, his power to take inditements, ; :. 120-445. 
by fozce efany ſuch wzit oz commiſſion in the nature of a commiſſion, is taken ; 3.a0p.10, 

away by the ſtatute of 38 E. 3, cap, 9, But it may be pzeſented in the ® Zurne 38.aflp.r5. 
92 Leet. 22 E.3.1, 
. . Dee the ſecond part of the Inſtitutes, Mag. Chart, cap.-z 5, Nulla villa nee li- k 14 E.3, barre 


ber homo diftringatur facere pontes, &c. nift qui ab antiquo & de jure facere con- 1 Fits N.B.fol. 


ſueverunt tempore regis Henrict ayi noftri, 276.e, 

Foz Pontage, Vid. thi ſerond part of the Inſtitutes, Weltmin? r, cap. 31.W. 2, 2:9 E.z. 21. 
cap. 25. 3E. 3. afl, 445. 35 H.6. 29. b. per Forceſcue, Pl. Com, 33 4. 497. Vide 

13 H.4.17.F.N.B.r78.f.Flet.lib.q4.cap.i.Vid, r H.$.cap.g. 59 El.cap.24. 

Ponfage ts a foll oz confribution foz- repaire of-bzidges. Se& a reaſonable 
taxation therefoze 39 Eliſ, cap, 34. ®& alfo of Pontage, lib. 8. fol. 46, b, John 
Webs caſe. | 0g | 

It appeareth in our Bokes, that befoze bzidges wers mave how often de- , ; fs. 26S 
faults were ſaved, and delayes had per crerance del ewe, by encreaſe of waters. z.&, bs 

None can be compelled fo make new bzidges, where never any wers befoze, , 
but by act of Parliament. Rs 43 Eliſcon. 18. 

" The law befoze the Conqueſt was, Oppida ponteſque poſthac inſtauran- 9 H. 5.cap.rz. 
tur, Andagatne, Qui penſionem ad oppida ponteſye reficiendos denegabir, mill> _H.6.cap.28, 
tlamye ſubterfugerit, dabitis regi (ft Anglus fuerit) 26. ſolidos,&c, 3 | 50 __ 
Now having conſidered what the common Law was concerning the repara- ,;.;...;.*- S_ 
tion of b:idges, we will peraſe the parts ofthis act of 22 H, 8. Which may be di- & 6: 
vided info eight bzanches. | | 

r. That * Juffices of Peace,62 any foure 62 moze of them, whereof one to be -;, £2 1... 
of the Quorum,at the Kings generall Seſſian of peace, ſhall have power andau- , 7,g. of Peace 
thozity (which conlifteth in theſe fouce things) ficlt to enquire, heareand defer- jure pou jos 
mine. | enquire ot Nu- 

2. Whereof ? of all manner nuſances of bzidges bzoken in the high-wates, to wan &c, by 
the damages of the King liege people. {Zhis extendeth only te common byivges __ of 
in the Kings high-wayes, where all the Kings liege people hate, oz map have ; par. cop, 3. 
paTage, and not to pzivate bzidges to Pills, oz the like. And therefoze the in- 5 EliC. cap. 13. 
ditement upon this ffatute ſaith, Quod * pons publicus & communis fitus in alta 23 why 
regla via ſuper flumen, ſeu curſum aquz,&c. hr an. gt 

5. what place 2 Jn every Shire of this Realme, Franchiſe, City, 02 Bo- cc.am in ace 
. rough, > | xender. 

But this is to be underffd, reddendo fngula fingults, that is to ſay, - in , 
Furery 
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every Shire oz County where there be foures2 moze Juſtices cf Pezce, where- 
of one o2 moze isof the Quorum. 2, Franchiie, where there be feure o2 mo2e 
Juftices of the Peace,andone o2 moze of the Quorum, 3, City, where there be 
foure o2 moze Juſtices of the Peace,andone 62 nioze of the Quorum. 4. D2 Bos 
rough, where there be foure oz moze Juſtices of the Peace, and one o2 nice cf 
the Quorum, and where they keep generall Scſſtons cf the peace fo2 fuch Fran- 
chiſes,Cities, oz 35ozoughes ; but foz want thereof, the Zuffices cf Peace ef the 
County ſhall enquire. But if the Franchiſe, City, 62 Bozeugh be a Ceunty 
of it ſelf, and have not foure oz moze Juſfices. of Peace, whereof one o2 moze 
ts of the Quorum, no other Juſtices of Peace of any other Shire 62 County, 
have any power by this ac to require of, hear and determine the decay of baidges 
there; but ſuch decay mull be refozmed by ſuch remedies (bcfoze ſpecifted)as the 
common Law did give ; therefoze it was neceſſary to be knowne what the com- | 
mon Law was befoze the _ _ SS EE X 
IE Wor "7 "LEM | 4+ @uch p:ocels they are fo make uppn every p2eſent- 
AM otra 6 ciyided into rheſe parts nent afoze them foz refozmation of the ſame, * againſt 
ed for making or amending of ſuch bridges are ſuch as owen to be charged foz the * making 92 amend- 
nc en and preſented, ing of ſuch bzidges, as the Juffices of his Pajeffies 
a Ifthe whole brid RR 8c, it mvſt Bench uſe commonly to doe, 02 it ſhall ſem by their di- 
be made againe, and re-edified, .._. Ccretions fo be neceſſary and convenient fo2 the ſpedy 
* amendment of ſuch bzidges. ; 
The 2 and 3. Paving p2ovided remedy againſt ſuch as owen fo be charged fo2 the making 
branches, 92 amending of ſuch bzidges.+c. The ſecond and third bzanches doe p2ovide mo2e 
ſpedy remedy, where it cannot be known o2 pzoved what. Hundzed, Riding, 
Wapentake, City, Bozough, Zown o2 Pariſh, oz whit perſon certaine, o2 
body politicke ought of right to make ſuch bzidges decayed,ec.how the ſame ſhall 
be cepaired. And theſe. bzanches doe conlif],,on thee parts. 
1. That in every ſuch caſe the ſaid bzidges (if they be withouf Cify o2 Town 
* This was al= co2pozate) ſhall be made by the Jnhabifants of the Shire oz *« Riding, within 
ded for York- which the ſaid bzidges decayed ſhall happen to be. - 
a ws; Fa 2+ And if they be within a City oz Town cozpozate, then by the Inhabitants 
dings, ofevery ſuch City oz Town cozpozate, 
3+ Andif part of any bzidges ſo decayed be within Shire, Riding, City, 02 
Zown cozpozate, oz if part be within the limits of any City, 02 Zown co2- 
pozate, and part without, oz part within one Riding, and part within another, 
that in every ſuch caſe the Jnhabitants of the Shires, Ridings, Cities; 02 
Townes co2pozate ſhall be charged and chargeable to amend, make, and repaire 
ſuch part and poztion of ſuch b2idges ſo decayed, as ſhall lye and be within theli- 
mits of the Shire, Riding, City, e2 Town cozpozate, wherein they be inhabi- 
fed af the time of ſuch decayes. By this part the law is deciared by whom ſach 
decayed bzidges in any Shire, Riding, City, 02 Town co2pozate ought to be 
repaired: A neceſſary clauſe to be added, foz that ſuch decayed bzidges may nof 
be within the remedy of the fourth bzanch; yet the law (who are chargeable) 
being declared hereby, the remedy ſhall be by the courſe of the common law, 
which befoze hath been ſhewed, , 


See the Sxatureof =@| That the Inhabitants of the ſaid Shires, 8&c.,] The perſons to be 
23 H.8.cap.z. charged by this ac are compzthended under this only wozd { Inhabicants;] Which 
king of Gz ole Wozd ts nedfull fo be erplained, being the largeff wozd of this kind. 

* Vid.lib.s.fol, - Fir, although a man be dwelling in an houſe in.a fozraigne County,Riding, 
66,67. Jeffreyess City, o2 Zown cozpozate, yet if he-hath lands 02 tenements in his owne xoſ- 
caic ibid.fol.64. ſeſſion and manurance in the County, Riding, City, o2 Town co2po2ate, where 
in Clarkes cale. the decayed bzidge is, he is an inhabitant, both where his perſon dwelleth, and 


Vis. 3 Jac. -23- yere he hath lands oz tenements in his owne poſſeſſion within this ſt«tute. 


Nota, Habiratio dicttur ab habendo, quiaqui propriis manibus, & ſumpribus poſſidet, 
& habet, 1bi habitare dicitur. | 

2+ If a man dwelleth in a fozraigne Shire, Riding, City, 02 Town co2p9- 

by rate, 
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rate andkepecth a houſe and ſervants in another Shire, Riding,City,o2 Town 
cozpozate, he is an Jnhabitant in each Shire, Riding, City o2 Town corpozate 
within this Tkatute. | 

3. Ex'viterminj, Every perſon that dwelleth in any Shire, Riding, City, oz 
Towne co2pozate,though he hath but a perſonall reſidence, yet is he ſaidin law 
to be an Jnhabitant.oz a dweller there, as ſervants, #c. But this ſtatute erten- 
deth not to them, buf to ſuch as be Youſholders. And this is gathered by the 
wozds of the fourth bzanch of this ac, that giveth the diſfreſe, viz. and to di- 
ſraine every ſuch Inhabitant, 8c. in his lands, goods, and chattells, And beſides, 
it were in a manner infinite and impoſſible, to tare by the nert bzanch of this 


act, every Inhabifant, being no Youlholder. 


- 


4+ Every co2po2ation and body polttick reſiding in any County, Riding, Ci- 
tie, o2 Towne co2pozate, oz having lands oz ftenements in any Shire, Riding, 
City, 02 Towne cozpozate quz propriis manibus & ſumptibus poflident & habent, 
are ſaid to be Jnhabitants there within the purview of this ſkatute. 


5- An infant that hath houſe oz lands by diſcent o2 


purchaſe, is lyable to 


this publick charge, and ſo is the husbandof a feme Covert. 
Now the law being declared who were chargeable fo repair decayed bzidges, 

where no perſon, xc. were bound thereunto. The fourth bzanch, foz;a moze 

ſp&dy refozmation and remedy, p2ovideth and enaceth theſe ix things: :; The 4. branch, 
1. That in every caſe, where it cannot be known and p2zoved what perſons, 

lands, fenements, and bodies politick owen to make and repaire ſuch bzidges, 

fo2 the ſpedy refo2mation # amendment of ſuch b2zidges,the Julſfices of Peace 

within the Shires oz Ridings, where ſuch bzidges ben(being out of Cities 

Lownes cozpozate) and if it be within Cities o2 Townes cozpozate then the 


Juſfices of .Peace in every ſuch City oz Towne co2po- 
rate, o2 four of the ſaid * Juſtices at the lealf whereof 
one fo be of the Quorum, Hall have power and authozity 
within the limits of their ſeverall commiſſions and * au- 
fhozities, to * call befoze them the Conſtables of every 
Towne o2 Pariſh, being within the Shire, Riding, Ct- 
tie, o2 Towne cozpozate,as well.within liberty,as with- 
ont, where ſuch bzidges, oz any parcell thercof ſhall hap- 
pen fo be, oz elſe two of thenert honeſt Jnhabifants 


within every Zowne o2 Pariſh in the ſaid Shire, Ri-. 


ding, City, oz Towne cozpozate, by the diſcretion of the 
ſaid Juſtices, o2 four of them af the leaf, whereof one fo 
be of the Quorum. Wut if ts god policte, that moze then 
foure Julftices,xc.doe take upon them the authozity com- 
mitted fo them by any bzanch of this ac : fo2 if there 


* Theſe words referre as well to the Juſtices 
of the Shires or Ridings,as of the Cities or * 
Townes corporate, 

a Juſtices of Peace in Shires and Ridings are 
by commiſſion, in Cities and Townes corpo= 
rate for the moſt part by Charter 3 therefore 
this word [- Authorities is uſed, 

b The firſt thing the Juſtices are rodoe when 
they are aſſembled, is to call, &c. if they be 
preſent (as conimonly they are ) at the gene- 
rall Seſſions of peace, or elſe to make war 
rants to call, &c, before them at a certain day 
and' place, and in thoſe warrants to fignifie 
that it is for a taxation of the Inhabitants of 
the whole County, for reparation of ſuch a 
bridge, 


be but four, if any of 


them dyeth, oz be out of the commiſſion, the ſurviving th2e have no authozity 


fo pzoced. 


q Where ic cannot beknown or proved, 8&c, ] 1By the contert and 02- 
der of this ſtatute, firſt,fo2 enquiry at the generall Seſſions, who ought to re- 
paire ſuch decayed bzidges : And ſecondly of this bzanch, where if cannot be 
known oz p2oved, (that is,at the generall Seſſions who owen fo repaire if.) If _ 
hath been gravely adviſed, that foz the better warrant of theſe four Juſffices of * Fereof we haye 


ſeen a good pre- 


Peace, inquiry ſhould be made by the great Jnquelf foz the body of the County Gage abate 
at the generall Quarter Seſſions, who ought fo repaire if,and if that cannot ap- like for the pre- 
pear upon any p2wof made. then a pzeſentment fo be made, that the bzidge is in ſentment you 
decay. And to conclude, Ec ulterius Juratores przdi&i przſentant, quod prorſus May read in 


Lambards Ju- ' 


neſcitur quz perſonz, quz terrz , five tenementa , aut corpora politica eundem ep. 
pontem, aut altquam inde parcellam ex jure, aut antiqua conſuerudine reparare 
debent, aur conſueyerunt, And by this meanes, the four o2 moze Juſf. of Peace, 
being Judges of recozd,ſhall be info2med of reco2d, that it cannot be known 02 


p20Led, 


d Nota, for re 
edifying or new 
building. 


See the ſecond 

part of the In- 

ſirues,Magn. 
Chart. cap. 15. 


Jo 


* By this it ap- 
| thar the 
cyerall ingrofice 


Stat. de 22 H. 8. Cap. 5. 


p:oved, 4c- A ſafe way foz2 theſe four o2 moze of the Juſtices ; fo2 fo charge 
the ſubject without juſt cauſe, 4 not warranted by this ac,is a great miſp2iſion, 
- 2+ Atthe apparance of ſuch Conſtables oz Inhabitants, the ſatd Juſtices cf 
Peace, oz four of them, whereof one fo be of the Quorum, with the alent of the 
ſaid Conſtables o2 inhabitants, ſhall have power and anthozity to tare, andſet 


- every Inhabitant in ſuch City, Town, o2 Partlh, xc. to ſuch reaſonable aid and 


ſumme of monp, as they ſhall think by thetr diſcretions contenient and ſuffici- 
ent, fo2 the repairing, © re-edifying, and amendment of ſuch b2idges. 

It is not here mentioned by any erpzceſſe wozds,that theſe four o2 moze 
Juftices muſt crecute their authozity of this a& in the generall Seffions of 
the peace, as it was in the firff bzanch. Se foz this in the lalt bzanch, 


Firft,by whom, and in what manner tarafton ſhall be made. 


« Juſtices of Peace, or four of them, 8&c,] That is, in ſuch Cities, 
o2 Townes co2pozate, where four Jufkices, xc. be ; foz if there be not four ſuch 
Juffices, they are not within the remedy of this bzanch, but (as hath been ſaid) 


are left to the remedy at the common law. 


« With theaſſent ofthe ſaid Conſtables or Inhabitants,] &o as 
neither the Juſtices, wifhout ſuch aſſenf, noz the Conſtable oz Inhabitants, 
without the Jufkices, can make any faration by this ac. 


«& Totaxeand ſet every Inhabitant.] Unumquemque Inhabicantium , i, 
ſingulos inhabitantes, ſo as every one may be tared by himſelf, and each one bear 
his own burthen. And the taratton cannot be ſet upon the Yundzed, Pariſh, 
LTown, e&c+ foz then one oz a few might be diftrained fo2 the whole- What Jn- 
habifant is here meant, we have touched befoze, 

1Þy theſe wozds | eyery Inhabitant }] all pziviledges of exemptions o2 di- 
charges whatſoever from contribution, fo2 the reparation of decayed bzidges (ix 
any were)are taken away, although the exemption were by ac of Parliament, 


Pow the mony fo fared ſhall be collected. 


q And after ſach taxation made, the ſaid Juſtices ſhall cauſe the 
names and ſummes of every pacticular perſon ſo by them taxed, to-be 


written in a roll indented, 
Nete, the names and ſumms of every particular perſon ſo as (as hath ben 
ſaid) the taration mult be ſeverall and particular, 


q] Inaroll indented, This is intended of every ſeverall Pundzed, and 


. they mull be inrolledin parchment, and ſealed by the faid Juſtices, and this fo 


be done pzeſently after the farafion made. 


| And ſhall alſo have power and authoritie to make two Colle- 
&ors of every Hundred, for colle&ion of all fuch ſummes of money, 
by them ſer and.taxed, which ColleQors (jz.of every Hundred) re- 
ceiving the one part of the ſaid roll indented, under the ſeales of the 
ſaid Juſtices, ſhall have power and authoritie, to colled and receive all 
the particular ſummes of money * thefein contained. 


- ments muſt be of the ſeverall ſummes, &c. in every ſeverall Hundred, becauſe the ColleRors be ſeverall of every ſeveral 
Hundred, and thefe rolls ingrofied are their ſeverall warrants, 


4. 


& And to diſtraine every ſuch Inhabitant. as ſhall be taxed, and re- 
fuſe payment thereof, in his lands, goods, and chattells.| Hereby four 
things are to be obſerved; firſt (as hath been ſaid)that the taration mult be — 

| rall 
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rall. 2+ That the remedy foz levying, ts by diſtreſs in his lands, gads,and chat- 
tels in any place within that Yundzed, and to ſcll ſych diffreſs. Ang, this the 
Collec6zs cf that Yundzcd mey dee by fozce of this Ag. 3. That if npon demand 
the ſumme be not paid; albeit the Inhabitant doe not expzeſly refuſe, ;if:js a gc- 
fuſall in law. * 4. Albeit two Colleaozs be appointed, yet one of theny*by the 
command and conſent of the other,may dilfraine and ſell ; foz this is-the diſtreſs 


-and (ale of them both. . | 


q Andif the diſtreſs be better, to deliver to' the owner thereof, ] «x. 
That ts, the ſurpluſage upon the ſale, abovs the (unme ſo aifframned foz; mutr 


be delivered to the owner Jnhabitant. - 


Zhe reſidne of this bzanch, concerning the appointment of two Surveyozs, 4 
and the account of them, and of the two Colledtozs, and other things depcnding The 7. branch of 


on the ſame, are evident, and ned no explanation. 


* The effec of this bzanch ts, that the ſaid Juſfices tn ebery Shire, Riding, P2verto the J.- 
City, 02 Town co2pozate, ſhall make p2oceſs reſpecively info every Shire, and ſticesto allow 
other place out of the Shire, Riding, City, oz Town co2pozate. And that the 4,1 charges to 
Sherife hill ſerve the pzoceſſe, upon paine of ſuch fine as ſh.:ll be afſeſſed by the Surveyors 


ſuch Juffices, : 
Whe lixth bzanch erccpteth the five Pozts, and p2ovideth remedy, and giveth 
juriſdiction to the Warden, Payozs, and WBayliffes cle, and Jurats of the 


ſame Pozts, to enquire, heare and determine all manner of annoyances of 


batdges. 
The ſeventh bz2nch giveth power fo the ſaid Juffices of Peace, oz foure, oz 


moze of them, to allow reaſonable coſts and charges to the ſatd Surveyozs and 


Collego2s., 


The laſt bzanch containeth a law fo2 amendment of high-waies af the cnd of The 8. branch, 
the bzidges, and power given to foure o2 moze Juſtices of Peace, whereof one tg 
be of the Quorum in every Djtre, Franchiſe, o2 Bozough, to enquire,hcare, and 


defermine in the * << Kings generall Deffions of the peace, all manner of an- 
« nopances of and in ſuch high-wates ſo being and lying, nert adjoyning to any 
« ends of bzidges within this Realm,diffant from any ends of ſuch b2idges the 
« hundzed fot, and to do in every thing and things concerning the making, re- 
« pairing, and amending of ſuch high-wates, and every of them, tnas large and 
<« ample maner, as they might and may do to and fo2 the making, repairing, 
« and amending of bzidges, by vertue and authozity of this pzeſent Ag, 


« In the Kings generall Seſſions of the peace,&c.] Yereupon it is 
colleced, that ſing the firſt b2inch referreth the pzoceding concerning the de- 
cap of bzidges to the generall Seſſions of the peace, and the ſecond b2anch con- 
cerning the calling of the Conſtables,xc. and this laff bzanch referreth the p20- 
ceding fo2 the amendment of high-wates at the end of b2idges, to the generall 
Delſions of the peace : Jtis the ſafeſf way, and neareſt to the meaning of the 
makers of this law (all the parts thereof being conſidered) that the Julkices of 
Peace, where no certain perſon, #c. is known,that ought to repaire any decayed 
b:idge, (and the Inhabitants of the whole County are generally to be charged) 
doe p2oced as well fo2 the reparation of the b2idges, as of the high-wates at the 
endof thoſe b:idges at the generall ©eſſions of the peace, one of them as if were 
depending upon the other. 7 

The freehold as well of bzidges, as of the high-wates, is in him that hath the 
frehcld of the ſoile, but the free paſſage is foz all the Kings ltege people, 

Sw& the Statutes of 13 Eliſ.cap.12. 18 El.cap,18, & 17.23 El. ca. 11.39 Ol. 
cap. 24. &c. concerning b21dges. 

Sg the* ſtatute of 2 3 Hen. 8, cap. 2. concerning the new erectng of Gaoles, 
which cannot be done without act of Parliament. Zhat ac hadlittle effec ; foz 
that the Juſtices of Peace didlittleo2 —_— OY the time to them _— 

' FF 
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4 23 H.8.cap,z, 
Farliam. 51 E, Z 
nu.68. it appea- 
teth that Gaoles 
were to be repaje 
red at the Kings 
charge. 


la6s 


43 Eliſ. cap, 4. 


A ſpeedy remedy 
in many caſcs, 


Stat. de22H.8. Cap.s. 


bed by that act ; yet reade if, foz it hath divers ga'd xzoviſions in if,and divers cf 
them much like toonr ac. 

'A right pzofitable law was made, anno 4 3 Eliſ.foz Commiſſioners,to enquire 
fo2 miſ-imployment of lands, tenements, rents, annuities, pzofits, heredita- 
ments, gods, chattells, money, and ſfockes of money given,limited,appointed, 
62 aTigned to 63 fo2 repaire of bzidges (inter alia) and by thetr ozders to refozme 
the ſame, which in ſome caſes is a ready and ſpeedy way, and have w2ought gad 
effect. And therefoze we will in the nert place enumerate and exrplaine the 
parts and b2zanches of that ac, fozthe better IR: and inſtruction of 


the Commiſſioners in that bohalfe, 
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An Expoſition upon the Statute of 43 Eli/. cap. 4. 

. *concertiing Commiſſioners authorized to enquire of mil- 

imployment of lands or goods given to Hoſpi- 
ralls, by their orders ſhall be reformed, 


—w— Bram nn ene 


V Hereas lands, renements,rents,annuicies, profits; hereditaments, 
goods, chartels, money, and ſtocks of money, have been here- 
tofore given, limited, appointed and affigned, as well by the Queenes 
moſt excellent Majeſtie, and her moſt noble Progenitors, as by ſundry 
other well diſpoſed perſons ; ſome for reliefe of aged, impotent, and 
poor people z ſome tor maintenance of ſicke and maimed Souldiers and 
Mariners, Schooles of learning, free Schooles, and Scholars of Uni- 
yerſities; ſome for repaire of Bridges, Ports, Havens,Cawſies, Chur- 
ches, Sea-banks, and High-wates z ſome for education and preferment 
of Orphans, ſome for or towards relief, ſtock or maintenance for 
houſes of Correction ; ſome for marriages of poor maids, ſome for ſup- 
portation, aide, and help of young tradeſmen, handy-craft-men, and 
perſons decayed, and others tor relief or redemption of priſoners or 
captives, and for aide or eaſe of any poor inhabitants, concerning pay- 
ment of fifteens, ſerting out of Souldiers,and other taxes : which lands, 
tenements, rents, annuities, profits, hereditaments, goods, chatcels, 
money, and ſtocks of money, nevertheleſs have not! been imployed 
according to the charitable intent of the givers and founders thereof, 
by reaſon of frauds, breaches of truſt, and negligence in thoſe that 
ſhould pay, . deliver, and imploy the ſame, For redreſs and remedy 
whereof, be it enaRted by authority of this preſent Parliament, Thar 
it ſhall and may be lawfull to and for the Lord: Chancellor, or Keeper 
of the great Seale of England for the time being, and for the Chancel- 
lor of the Duchy of Lancaſter for the time being, for lands within the 
County Palatine of Lancaſter, from time to time, to award Commitſ- 
fions under the great Seale of England, or the Seale of the County 
Palatine, as the caſe ſhall require, into all or any part or parts of this 
Realme, reſpectively, according to their ſeverall JuriſdiRions, as afore- 
ſaid, to the Biſhop of eyery ſeverall Dioceſs and his Chancellor (in caſe 
there ſhall be any Biſhop of that Diocels, ar the time of awarding.of 
the ſame Commiſſions, and to other/perſons of good and ſound beha- 
viour, authorizing them thereby, or any fonre or more of them, to en- 
quireas well by the oaths of 12, lawfull men or more of the County,as 
by all other good and lawfull waies and meanes of all and fingular ſuch 
gifts, limitations, aſſignments, and appointments aforeſaid, and of the 
abuſes, breaches of truſts, negligences, miſ-imployments, not imploy- 
ing, concealing, defrauding, miſ-converting, or miſ-government of 
any lands, tenements, rents, annuities, profits, hereditaments, goods, 
chattels, money, or ſtocks of money, heretotore given, limited,. ap- 
pointed, or aſſigned, or which hereatrer ſhall be given, limited, appoin- 
red, or aſſigned, to or for any the charitable and godly. uſes before re- 
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hearſed. And after the ſaid Commiffioners, or any foure or more of 
them (upon calling the parties interefled in any ſuch lands, tenements, 
rents, annuities, profits, hereditaments, goods, chattels, money, and 
2 ſtocks of money) ſhall make enquiry by the oathes of twelve men or . 
more of the ſaid County (whereunto the faid parties intereſſed ſhall and 
may have, and take their lawfull challenge and challenges) and upon 
ſuch enquiry, hearing, and examining thereof, ſer down fuch orders, 
judgments, and decrees, as the ſaid lands, tenements, rents, annuities, 
profits, goads, chattels, money, and ſtocks of money, may be duly and 
faithfully imployed, to and for ſuch of the charitable uſes and intents 
before rehearſed, reſpeQively, for which they were given, limited, 
;- affigned, or appointed, by the donors and founders thereof, Which 
orders. judgments, and decrees, not being contrary or repugnant ro 
the orders, ſtatutes, or decrees of the donors or founders, ſhall by the 
authoritie of this preſent Parliament ſtand firme and good, according 
co the tenour and purport thereof, and ſhall be executed accordingly, 
untill the ſame ſhall be undone or altered by the Lord Chancellour of 
England, or Lord Keeper of the great Seal of England, or the Chancel- 
lour of the County Palatine of Lancafter, reſpectively within their ſe- 
verall juriſdictions, upon complaint by any party grieved to be made to 
them, 

Provided alwaies, that neither this A&, nor any thing therein con- 
tained, ſhall in any wiſe extend to any lands, tenements, rents, annui- 
ies, profits, goods, chatrels, money, or ſtocks of mony, given, limi- 
ted, appointed, or aſſigned, or which ſhall be given, limited, appoin- 
ted or affigned to any Colledge, Hall, or Houſe or learging within the 
Univerſities of Oxford or Cambridge, or to the Colledges of Weſt. 
minſter, Eaton, or Wincheſter, or any of them, or to any Cathedrall 
or Collegiate Church within this Realm. 

And provided alſo, that neither chis Act, nor any thing therein, ſhall 
extend to any City, or Town corporate, or to any the lands, or tene- 
ments given to the uſes aforeſaid, within any fuch City, or Town cor- 

|  porate, where there is a ſpecial] Governour or governours appointed to 

- govern or direct ſuch lands, tenements, or things diſpoſed to any the 

uſes aforeſaid, neither ro any Colledge, Hoſpitall, or. free Schoole, 

+ which have ſpeciall Viſitors, or Goyernours, or Overſeers appointed 
them by their Founders. | F 

Provided alſo, and be it enaed by the authoritie aforeſaid, that 
neither this AQ, nor any thing therein contained, ſhall be any way pre- 
judiciall or hurttull to the juriſdiction of the Ordinary, or power of the 
Ordinary, but that he may lawfully in every cauſe execute and perform 
the ſame, as though this At had never been had or made. 

Provided alſo, and be it enacted, That no perſon or perſons that hath 
or ſhall have any of the ſaid lands, tenements, rents, annuities, profits, 

| hereditaments, goods, chattels, money, or ſtacks of money in his hands - 
F or poſſefion, or doth or ſhall pretend title thereunto, ſhall be named a 
3 Commiſſoner or a Jurour for any the cauſes aforeſaid, or being named, 
ſhall execute or ſerve in the ſame, | | 
And provided alſo, thar no perſon or perſons, which hath purchaſed 
or obrained, or ſhall purchaſe or obtaine upon valuable A 
; of 


Concerning Commiſeicners for Hoſpuals,g#c. 


of money or land, any-eftate or intereft'of, in,-to, or our-of any'lands, 
Tenements, rents, annuities, herediraments, igoods, or charcels rhar have 
been,-or ſhall be given, limited, or appointed £o-any the charirableuſes 
above mentioned, without fraud-or-covin, having ao notice of the fame 
charitable uſes, ſhall nor'be impeached |by:decyees -or orders of Com- 
miffioners above mentioned, for -or concerning the/fame his eftate or 
intereſt, - And yet neverthelels, Be it enacted rhar rhe ſaid Commil- 
fioners,-or any foure-or more of them, thill and: may make decrees and 
orders for recompenceto'be madeby any perſon or perſons, who be- 
ing put inrruſt, or having:norice of rhe charitable uſes 2bove mentio- 
ned, hath or ſhall break the {ame traſt, or defraud the fame-uſes by any 
Lonveyance, gift, grant, leale, demiſe; releaſe, or converſion wherfoe- 
wer, and ageinſ che heires, executors, and adminiftrarers of him, them, 
orany of them, having Aſſers in law-or equirie, 16 farre as theſame A[- 
{ets will extend. | it 
Provided alwaies, that this Af thafl not extend ro givepower or 
authoritie to any Commiſhoners before mentioned, to make any or- 
ders, jadgments or decrees for or concerning any mannors, leads, tene- 
ments, or other herediraments, aflured,conveyed,granred,or come unto 
the Queens Majeſtie,to the late King Herry the eighth, King Edward the 
ſixth, or Queen Mary, by At of Parliament, ſurrender, exchange, re- 
liaquiſhment, eſchear, attainder, conveyance, or otherwile, And yer 
nevertheleſs, Be it enacted, that if any fuch mannors, lands, tenemencs, 
or hereditaments, or any of them, or any eſtate, rear, or profit rhereof, 
or out ofthe ſame, or any part thereof have, or hath been given, gran- 
ted, limited, appointed, or affigned to or for the charitable uſes 
before expreſled at any time fathence the beginning of her Majeſties 
reigne, That then the ſaid Commiſſioners, or any foure or more of 
them, ſhall and may as concerning the ſame lands, tenements, heredita- 
ments, eſtate, renc, or profit. ſo given, limited, appointed or afligned. 
proceed to enquire, and tomake orders, judgmencs and decrees acoor- 
ding to the purport and meaning of this Act, as before is mentioned : 
the ſaid laſt mentioned Proviſo notwithſtanding, | 
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- And be it further enaed, Thar all orders, judgments and decrees -— 


of the ſaid Commiſſioners, or of any foure or mare. 'of them, ſhall be 
certified under the ſeales of the ſaid Commiſſioners, or any foure or 
more of them, either inco the Court of the Chancery of England, or 
inco the Court of the Chancery within\the Couny Pahkatine of 'Lan- 
caſter, as the caſe ſhall require reſpeRively, according to the (everall 
juriſdiions, within ſuch convenient time as ſhall be limited in the faid 
Commiſſions. ow 

And that the ſaid Lord Chancellor, or Lord Keeper, and the {aid 
Chancellor of the Duchy, {ball and may, within their faid ſeverall Ju- 
rifdictions, take ſuch order for the due execution of all or any of the faid 
Judgments, Decrees, and Orders, as to either of them. ſhall ſeem fir 
and convenient, bo - BED, 
- And thar if after any ſach certificare or certificates made, any perſon 
or perſons ſhall find themſelves grieved with any of the faid Orders, 
Judgments, or Decrees, That then it ſhall and may be lawtull co and 


tor chem, or any of them to complaine in that behalf unto _— 
or 


Stat. de 43 Eliſ. Cap. 4. 


Lord Chancellour, or Lord Keeper, or to the Chancellour of the ſaid 
Duchy of Lancaſter, according to their ſeverall Juriſdictions, for re- 
dreſs therein, And that upon ſuch complaint, the ſaid Lord Chancel- 
lour, or Lord Keeper, or the ſaid Chancellour of the Duchy, may, ac- 
cording to their ſaid ſeverall Juriſdiftions, by ſuch courſe as to their 
wiſdomes ſhall ſeem meeteſt, the circumſtances'of the caſe conſidered, 
proceed to the examination, hearing and determining thereof : and upon 
hearing thereof, ſhall and may adnull, diminiſh, alter or enlarge the ſaid 
Orders, Judgments and Decrees of the ſaid Comn iſhoners, or any 
foure or more of them, as to either of them in their ſaid ſeverall Jurit- 
ditions ſhall be thought to ſtand with equity and good;conſcience, ac- 
cording to the true intent and meaning of the Donors and Founders 
thereof, and ſhall and may taxe and award good coſts of ſuit by their 
diſcretions, againſt ſuch perſons as they ſhall find to complaine unto 
them without juſt and ſufficient cauſe of the Orders, Judgments, 'and 
Decrees before mentioned, 39 E1.6. 43 El.9. 


_ Anthozity is given fo the-Lozd Chancellour, 02 Lozd Keeper, and fo the 
pore of the Duchy reſpectively, to grant commiſſions under the fcve/ 
rall ſeales, | 

' Concerning theſe commiſſions, theſe fire things are to be obſcrved : 

Firft, the number muſt be foure, o2 moze. - . 

2+ The Commiſſioners to be the Biſhop and Chancello2 of that Dioceſs /if 
there be a Biſhop) andother perſons of god and ſound behaviour,  - 

3+ Jn that commiſſion any foure of them doe ſuffice to make o2ders and' de- 
cres, foz therein none is of the Quorum. _ 

4+ None ſhall be Commiſſioners that have any part of the lands,xc.o2 guds, 

o2 chattels, money, o2 ſfocks in queſtion. | HE, 2 

5+ The commiſſion ts folimit a certaine time, within which the Commiſſio- 
ners are to o2der; decree, and certifie. —— 

6. Their authozity is fo enquire as well by the oath of twelve lawfull men; 
o2-moze, as by all other god wates and meants... | 
: == Wt tn the Jurozs, o2 inquell of Inquiry, theſe two things are fo be ob/ 

etved: 7 ISY es ot od 7 

Firft, the parties infereſed may have and take their lawfull challenge and 
challenges. +: PENE > 

2+ None thaf p2etend title toany bf the lands.ec. gvds, 02 chaftels, money, 

o2 ffocks in queſt ton, ſhall be a Juroz, xc. : | 

-* They are to enquire of all and ſingular gifts,limitations, and appointments 
of any lands, tenements, rents, annuities, p2ofits, heredifaments, gods, chat- 
tels, money, and ſfocks of money, fa2 21. charitable uſes in_ relieving, main- 
taining, repairing, educating, pzeſerring, marrying, ſuppozting, aiding, help- 
ing, redeeming and -ealing. ND ac NEL Tags 
 'T« Foz relief of aged, impofent,and pw2e people, 2. fo2 maintenance of ſicke 
and maimed ſon[diers, 3. Scholes of learning, 4. Fre Schules, 5. ®cholars 
in Univerſities, 6.-and houſes of Cozrection, 7, foz repaire 6f W21dges, 8. of 
Pozts o2 Vavens, 9; of Cawſles; xo.-of Churches, 11. of Dea-banks, x 2, and 
of Þigh-waies, x 3. fo2 education and p2eferment of D2phans,- 14. foz marriage 
of pooze maides,:1'5. fo2 ſuppoztation, aide, and help of young tradeſ-men, 16. of 
handi-craftſ-men, and 17. of perſons decayed, 18. fo2 redemption oz relief of p2i- 
ſoners o2 captives, 19, fo2 eaſe and aide of any. pwoze  Jnhabifants, concerning 

payment of Fift&nes, 20, ſetting gut of ſouldters, 2x. andother fares, 
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And 


4 


cninde Commiſsioners for Ho Ypitals cc: 


* I. = abuſes, 
1zeaches of truſt, 


| Hp J Negligences | 
And fhe Comillio- 4 Mil; -imployments, of any lands, fenements, #c: 
ners have power alſo, : rents,4#c- Cg)08,money,Fc. gt- 


to enquire oftheſe nine? 5: 4 ode og *ven to any /of ths charitable 
things : 


7. Defrauding, | uſes afozeſatd. 
8, Pil-converting, | | 
| 9. Piſ-government, } 


1Butf this Act doth not extend fo all lands, ec. noz fo all gods and chattels, 
money, oz ffockes gtven to any of the charitable uſes aſozeſatd, but certaine are 

excepted in theſe eight ſeverall caſes, viz. 

Firlk, of the Coltedges, Yalls; o2 Youſes of learning in cither of the Unis 
berlities. 

2. Dfthe Colledge of Weſtminſter, 

3- Df the Colledge of Taton. 

4. Df the Colledge of Wincheſter. 

5. Df any City, o2 Towne cozpozate, where there is a ſpectall Covernour 02 
Governours of ſuch lands, xc. 

6. Df any Colledge, Pofpitall, oz Fre Schele, which have ſpeciall Uiſitozs, 
o2 Governozs, o2 Dverſeers, appointed to them by their Founders. 

7. Df Pucchaſers,h aving theſe th:& qualities : Firlf, fo2 * valuable conſide- 
ration of money 902 land : 2, without fraud oz covin : 3. having no notice of the 
ſame charitable uſe. 2But albeit the Commiſſioners cannot make any decree a- 
gainlt any ſuch Purchaſers, yet may they make decr&s fo2 recompence fo be 
made by any perſon o2 perſons, who being put in truſt, o2 having nofice of the 
charitable uſes aboveſatd, have oz ſhill bzeake the ſaid fruſf, o2 defraud the ſame 
uſes by any convepance,gtft, grant,leaſe,releaſe, o2 converſation,and againlfk his 
02 their heires, executo2s and adminiftratozs, having allets in law oz * equity,fo 
farre as the ſame aſſets will extend. 

8. Df Purchaſers of lands,fenements,and hereditaments aſſured, conveyed, 
02 come fo Nucen Elizabeth, Hen. 8. Edw. 6, 02 Nugn Mary by Ad of Parlia- 
men,ſurrender, exchange, relinquiſhnent, eſcheat, attoznment, conveyance, oz 
otherwite. 25ut if any ſuch mannozs, lands, ec have ſince the beginning of 
Queen Elizabeths reigne ben given, tc. to any of the charitable uſes befoze er- 
p:elſed, then this Act dofh extend fo the ſame. 

Concerning the certificate of the Commiſſoners, theſe foure things are to be 
obſerved } 

Firft, that they certifte their o2der and decree reſpectively, cither info the 
Court of the Chancery cf England, o2 info the Chancery of the County Pala- 
tineof Lancaſter, as the caſe ſhall require. 

2. That it ought to be in parchment, under the hands and ſeals cf the Com- 
miſltoners. 

3. Jt mult be within the time limifed in the Commiſſion. 

4. That the Lo2d Chancelloz, o2 Lo2d Keeper, and the ſaid Chancclloz of the 
Duchy ſhall and may within their ſeverall Juriſdictions take ſuch ozder foz the 
due execution of all oz any of the ſatd judgements, decrees,and ozdcrs fo certified, 
as fo either of them ſhill ſem fit and convenient. 

In the remedy fo2 the party grieved with ſuch decrees fo certified, theſe five 
things are to be coniidered : 

Firft, that be complaine to the Lo2d Chancecllour, oz L02d Keeper, o2 to the 
Chancellour of the Duchy, accozding to their ſeverall Juriſdictions foz redzefſs 
thereof. And this complaint is to be by Bill. 

2. Upon ſuch complaint, firff, they ſhill reſpectively by ſuch courſe,as to their 
wiſedomes ſhall ſeem meteſf, the circumfance of the caſe conſidered, p2oced 
ko the examination, hearing, and determining thercof, 2, Upon hearing thereef 
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* Soas none but 
valuable conſi- 
deration, and no 
valuable confide- 
ration, bur for 
money or land, 
will ſerve the 
turne. 


a Nota, Aﬀets iti 
equiry, as truſts, . 
confidences, and 
the 1:ke. 
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* This is the 
Laphs duftitius, 
whereby the 
Commiſhoners 
and Chancellors 
muſt inſtirute 
their courſe. 


Stat.de 43 Eli. Cap.q- 


ſhall oz may adnull the whole (which rarely is done) diminiſh (in part) 02 en- 
large (that is, to confirme the fozmer, and to enlarge the ſame by adding ſome- |. 


thing thereunto) the judgements and decrees ſo certified. 


3. As ſhall be thought to fand with equity and god conſcience. 
ot: _ fo the true intent and meaning of the * Donozs and Founders 
thereof. | | 
5- And ſhall and may fare andaward god cofts of ſaif by their diſcretions (re- 
ſpenively) againft ſuch perſons as ſhall complaine to them reſpectively, with- 
out juſf and ſufficient cauſe of the ozders, judgements, and decrees befoze men- 
kioned. But this,ozder being given and limited by Act of Parliament, no cofts 
(ifthe ozder, judgement,oz decree be adnulled, diminiſhed, oz enlarged) enght 
to be given ts the parfy complaining. 


*® 


(SSSSNSSSHAS ANNARS RURNNO SSASASH 


The Expoſition of the Statute of 31 £lif. Cap. 12. 


concerning Sellers of Horſes in * Faires and Markets, &c. 
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Forum 2 fes 
rendo (avr quod 
fit foris) quia 


ibidem merces aſportari ſolent : Latine » Feriz, quia ibidem merces porrantur, Unde Feires, or Faires Anglice, & 
Foire Gallice. Nundinz & nono die, &c. Mart is derived a Mercando, of buying and ſelling, and ſo is Mercatus 


alſo. Emporium, Grzce *EyTogioy, quia ibj convenium” Europe, i. Mercatores. 


—— 


CpmE——_— 


Cfoze we enter info the erpoſifion of this Statute, we will conſider, firlk, 

what the common E aw was befoze the making of this Statute. 2. what 
any Acts of Parliament have w2ought in this caſe, befoze this Ac of 3x Eliſ, 
3, we will diſcend to the expoſition of our ſaid Ac of 31 EliC. 

As fo the firſt, the common Law did hold it fo2 a point of great policie, and 
behoveiull foz the Common-wealth,that Faires and Barkets overt ſhould be re- 
plenithed,and well furniſhed with all manner of commodities, vendible in Faires 
ayd arkcts, fo2 the neceſſary ſuſtentation and uſe of the people. And to that 
end the common Law did o2d.ine (to incourage men thereunto) that all ſales 
and contracts of aiy thing vendible in Farres oz Parkets overt, ſhould not be 
good only between the parttes, but ſhould bind thoſe that right had thereunto- 
1but this rule hath many erceptftons. 

Firlfl, if ſhall not bind the King foz any of his gads ſold in Barlct overt by 
any perfon, but regularly the ſale by a ſtranger in Barket overt bindeth an in- 
fant, a feme covert that hath right either in their owne right, oz as erecutoz, o2 
adminifkratoz, idcots, non compos mentis, men beyond ſea, and in p2iſon, that 
right have to the ſame. 

2+ Although the Faires oz Parkets be overt, yet the ſal6 muſt be made in a 
place that is overt and open, not in a back rame, ware-houſe, xc. as you may 
reade, lib. 5, fol. $3. b.Caſe de Market overt, 

3+ Although it be in an open place, yet Dtert in this caſe imylies apt and 
. ſufficient, as not to ſell plate openly in a Þcriveners ſhop,oz the like, but opcn- 
ly in a Goldſnuths ſhop, xc. lib. 5.fol. $3.ubi ſupra, | 

4+ Jt muſt be a ſale and not a free giff, without any valuable conſfiveration ; 
fo2 Faires and Yarkets were not inſfituted fo2 gifts but foz ſales, therefoze 
gift in this A is to be intended of a gift fo2 valuable conſideration, and not a 
free gift. 

* 5+ If the buyer doth know whoſe gays they were, and that the ſeller there- 
of hath at the moſt but a w2ongfull poſſefſion, thts ſh..ll not bind him that right 
bath. 

> 6. Ifthey be fold by covin between two of purpoſe to barre him that right 
hath, this barreth not. 

© 7. If a ſale be made of gods by a fkranger in a Barket overt whereby the 
right of A.is bound,yet if the ſeller acquireth the gods againe,A.map take them 
againe, becauſe he was the w2ong doer, and he ſhall nof take advantage of his 
owne w2ong, 

$, There muſt be a ſale and contra; and therefoze a ſale fo a man of his owne 
gods in Barket overt, bindeth not ; and likewiſe a ſale in market overt by an 
infant of ſuch tenderneſs of age, as if may appeare tothe buyer that he is with- 
in age, 02 by a © feme Covert, if the buyer know her to be a feme Covert (un- 
leſs foz ſuch things as ſhe uſtally trades foz, o2 by the conſent of her husband) 
bindeth not. Er fic de fimilibus. 

* 9 The contrac muit be oziginally and wholly made in the Barket overt, 


35 H.6. 29 Pl. 
Com, 243. DoQ, 
& vrud. 39.b. 


Lib.s.fol. $3. b, 
Lib.inr? Raſt. 
327. 2& 3Ph. 
& Mar. cap.7. 
Lib.5.fol. 83.b. 
25 H.6. 7. limile, 


12 E.4 12, b. and 
all the books. 
Do&. & Stud. 
64.b. 33 Hd. 6.5, 
12 H.8.10.b. 

4 14 H.8.8.Þl. 
Com.46. 18 E. 
4.24, lib. z. fol. 
78.b in Fermors 
caſe, & 83. a.in 
Windhams caſe. 
Do&R.& Sr. fo.39. 
b Vid. the books 


7 E.4.15. J2 H. 
6.1, 18 E.4.6. 
24. 9 H.6. 45. 

d 21 H.7.40:b. 
Fineux chief 
Juſtice. Alſo fot 
the feme Covertz 


rid. Mich.z2 & 


23 Eliſf.coram 


rege in aQion ſur le caſe, inter Gu.bſon & Thorpnell, Suft, e Dyer x Mar.fokgg 121; 


PYPyyy and 
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and not to have the inception out of the Parket, and the conſummatfion in the 

arket, | 
Vid.g H.6. 45. y— by the common Law the p2operty was alfered (though ſome opinions be 
358.6. 2&3 tgthe contrary) by ſale in Parket overt,albeit no toll was pad either-tn reſpec 
_ <a9206. b, ofthe fredome of the Faire oz Darket, wherein no tcll at all was to be paid, oz 
as ad that many were diſcharged of payment of toll, as the King, and ſome of his 


ſubjects by Charter, and ſome by tenure, as ancient demeſne, #c. where foll of 


others was to be taken, : : > | 
Lib. int Raſt, 17+ The ſale muſt not be in the night, but between the riſing "f the Sun,and 
327. diviſione the going down of the ſame : foz he that hath a Faire o2 Parket, cither by grant 
Feires,&c. o2 pzeſcription, hath power to hold 1t per unum diem, ſeu duos, vel tres dies, &c, 


where (dies) ts faken foz dies ſolaris ; foz if if ſhould be taken fo2 dies naturalis, 
then might the ſale be made at midnight. And yef the ſale that 1s made in the 
night is god between the parfies, but not to bind a ftranger that right hath, 
See Stamf. Pl. 12. A.commit a robbery oz felony of the gods of B.the officer of the King doth 
Cor. 365. b. ſeiſe the gods (in lawfull manner) fo the Kings uſe. B, purſueth his appeale 
freſhly,the Kings officer,o2 any other ſelleth the goods in Þarket overt; B.pur- 
ſueth his appeale againft A. untill he hath convinced him of the felony, the King 
ſhall make him reffifution of his gods, notwithſtanding the ſale tn Barket 
overt, becauſe of the freſh and diligent ſuif and purſuit of recozd, the gods were 
ſo p2oteced thereby, and by the Kings ſeiſure, that the pzoperty of the ſame, 
being canquam in cuſtodia legis, cannot be altered by ſale in Barker overf, And 
1F.8.cap.iz, bythe ffatute of 21 H.8.cap.rr, If is enacted, that if any felon be of any money, 
Nota hoc, g6ds,02 chattels,and the ſaid felon be indifed,and after arraigned of the ſame fe- 
lony,and found guilty,oz otherwiſe attained, by reaſon of evidence given by the 
4 Note theſe party ſo robbed, o2 owner,oz by any other by their pzocurement, * that the party 
abſolute words fg robbed,02 owner ſhall be reſto2ed to his ſaid money, gods, and chattels. Any 
for reſtirution> ge the Juſtices,xc.have power by this pzeſent Ac,to award from time to time 
= _—_— waits of reſtitution,xc,in like manner,* as though any ſuch felon were attainted 
on hi ARthere at the ſuit of the party in appeale. 
neederh no freſh 90 as in this caſe alſo the party robbed, oz owner, ſhall have reffifution, not- 
ſuir ro be enqui- yyithſtanding any ſale in Parket overt. Dc the third part of the Inflicuces cap, 
= #5 Ixchana cis Refticurion, And the reaſon of the law in this caſe of reffitution is, fo incourage 
ence, 7 oF the ownersto purſue the felons, that they might be condignly punithe, ut parna 
þ Theſe words ad paucos, metus ad omnes pervenlat, And although in this rare caſe if may be, 
referre only to. that one may loſe the hozſe which he came to bona fide in Parket overt ; yet ſpo- 
the — A; liatus deber ante omnia reſtitut, And the old rule, Cayear emptor, doth hold herein: 
a wag one” and when two rights come together, the ancient right is to be pzeferred, 
F- And tt is tobe obſerved, that none of theſe 2. erceptions are abzogated by 
any Act of Parliament, but yet remaine in full fozce. 

As to the ſecond, we are to conſiderthe ffatute of 2 & 3; Ph. & Mar, cap, 9. en- 
fituled, Sellers of horſes in Faires, Markers, &c. Which (becauſe hozſe-Realers 
may flee farre off in a ſhozt ſpace) hath made void the ſale of hozſes in Barket 
overt in divers caſes, The tenour of which Ac enſucth : 


2 & 3 Phile& Foraſmuch as ſtollen horſes, mares, and geldings, by theeves and 
——_— their confederares, be for the moſt part ſold, exchanged, given, or put 
ar people were AWAY in houſes, ſtables, backfides, and other * ſecret and privy places 
Feceived, butin of Markets and Faires, and the toll alſo privily paid for the ſame, 
law this changed whereby the true owners thereof, being not able to trie the falſhood 
In —_ and covin betwixt the buyer and ſeller of ſack horſe, mare, or gelding, 
reth, lib. 5. o. 83- js by the common laws of this Realme without remedy : ; | 
—_— Be it therefore enacted by the authority of this preſent Parliament, 
: that the owner, governour, ruler, fermor, ſteward, bailiffe, or chief 
keeper of every Faire and Market overt within this Realme, and other 


the 
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the Queens dominions, ſhall before the Feaſt of Eaſter next, and fo 
yearly appoint and limit out a certaine and ſpeciall open place within 
the town, place, field, or circuit, where horſes, mares, geldings, and 
colts, have been and ſhall be uſed to beſold in any Faire or Market 0- 
vert, in which (aid certaine and open place, as is aforeſaid, there ſhall be 
by the ſaid ruler or keeper ot the ſaid Faire or Market, pur in and ap- 
pointed one ſufficient perſon or more, to take coll. and keep the ſame 
place, from ten of the clock before noone, untill Sun-ſer of every day 
of the foreſaid Faire or Marker, upon pain to loſe and forfeit for every 
. default forty ſhillings; | 

And that every toll-gatherer, his deputy or deputies, ſhall, during 
the time of every the ſaid Faires and Markets, take their due and lawfull 
rolls, for every ſuch horſe, mare, gelding,or colr,at the ſ21d open place 
to be appointed, as is aforeſaid, and betwixt the houres of ren of the 
clock in the morning, and the Sun-ſet of the fame day, if it be tende- 
red, and not at any other time or place, and ſhall have preſently before 
him or them at the raking of rhe ſame toll the parties to the bargaine, 
exchange, itt, contract, or putting away of every ſuch horſe,mare,gel- 
ding, or colr, and alſo the ſame horſe, mare, gelding, and colt fo fold, 
exchanged, or put away z and ſhall then write, or cauſe to be written in 
2 book to be kept for that purpoſe, the names, ſurnames, and dwel- 
ling places ofall the ſaid parties, and the colour, with one ſpecjall marke 
at the leaſt of every ſuch horſe, mare, gelding, or colt, on paine to 
forfeit ar and for every default contrary to the cenour hereof forty 
ſhillings, | | 

* And the ſaid toll-gatherer, or keeper of the ſaid book, ſhall with- 
in one day next aiter every ſuch Faire or Marker, bring and deliver his 
ſaid book to the owner, governour, ruler, ſteward, batliffe, or chief 
keeper of the ſaid Faire or Marker, who ſhall then cauſe a note to be 
made of the true number of all horſes, mares, geldings, and colts fold 
at the ſaid Market or Faire, and ſhall there ſubſctibe his name, or ſer 
his marke thereunto, upon paine to him that ſhall make default rhere- 
in :0 loſe and forteit for every detault forty ſhillings, and alſo to an- 
ſwer the party grieved by reaſon of the fame his negligence in every 
behalf. $ | 

And be it further enated by the authority aforeſaid, that the ſale, 
oift, exchange, or putting away after the laſt day of February now next 
coming, in any Faire or Market overt, ot any horſe, mare, gelding,” of 
colt, that is, or ſhall be theeviſhly ſtollen, or feloniouſly taken awiy 
from any perſon or perſons, ſhall not alter, rake away, nor exchange 
the property of any perſon or perſons, ro; or from any ſuch horſe,mare, 
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A certain & ſre- 
ciall place for 
the FE. orft=Faire; 


The 2. branch. 
A ſufficient per= 
lon to take toll, 
& keep the Hor(- 
Laire from 10, of 
the clock before 
noon, till Sun-{;t 


The 3. branch. 

1. The toll-ga- 
therer to receive 
the toll between 
thee houres, 

2, And ſhall have 
pretently before 
him the parties t0 
the bargain at 
therak:ng of the 
r0:1. 

3. And the horte, 
&c, ; 

4. And ſhall wrire 
11 a bouk the 
names, furnames, 
& dweliing placr's 
of the laid parties. 
& the colour, with 
one [peciail marke 
at the leaſt of every 
iuch horſe, &c. 

* Thegq. branci. 
The toll-gatherer 
roceliver the book: 
tothe owner, &c, 
ot the Faire-or 
Matket. 


'The 5. brahck; 


Six points to 


ſave the property 
of the right * 
owner, &c. , * 


1. Thehorſe 


ſtolne muſt be rid» 
den, &c, openly in 


the Faire or Mare 
ker, by the {pace of 
an hour, berween 
ten of the clock bt- 
fore noon, and_ 

Sun-ſcrringz or clic 
no property ſha 


gelding, or colt, unleſs the ſame horſe, mare, gelding,.or colt,thall- bein 
the time of the ſaid Faire or Market, wherein the ſame ſhall be fo fold, 
given, exchanged, or put away, openly * ridden, led, walked, driven,or 
kept ſtanding, by the ſpace of one houre together ar the leaſt, betwixe 
ten of the clock.in the morning, and the Surr ſetting, in the open place 

of the-Faire or Market, wherein horſes are.commonly uſed to be. ſold, be alcered or chan- 
2 and not within any houſe, yard, backſide, or other privy or {ecret *{hrc 4. 5a affir 
place; 3 and unleſs all the parties to the bargaine, contra, gift, on Ex- mance oftheconr? 
change, preſent in the ſaid Faire or Marker, ſhall alſo come rogerher, moniaw- ts 
YYYY 2 and 
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| and bring the horſe, mare, gelding, or colt ſo ſold, exchanged, given, 

Which is added, Or PUT away to the open place appuinted for the toll-raker, or for the 
forss bathbeen = hook-keeper where no toll is due, 4 and there enter, or cauſe ro be en- 
— ing tred their names and dwelling places in manner as is aforeſaid, 5 with 
able by all per= the colour or colours, and one ſpeciall marke ar the leaſt of every the 
ants Gcyeniog fame horſes, mares, geldings, or colts in the toll-rakers book, or in the 
end that the keepers book for that purpoſe, whereunto toll is due, as is aforeſaid, 
book-keeper may 6 and alſo pay him their toll, if they ought ro pay any, and if not, then 
be equiratent'® the buyer to give one penny for the entry of their names, and executing 
roll receiyers. + the other circumſtances afore rehearſed, to him that ſhall write the ſame 

inthe ſaid book, 
The 7. branch. And if any horſe, mare, gelding, or colr, that is, or ſhall be theeviſh- 
* This maketh Jy ſtollen, or taken away, ſhall after the ſaid laſt day of February next 
ry gar coming, be ſold, given, exchanged, or put away in any Faire or Marker, 
oyert, if thehorſe * and not uſed in all points, according to the tenour and intent of this 
o” norules, ©  eſtatute, that then the owner of every ſuch horſe, mare, gelcing, or colr, 
points, according ſhall and may by force of this eſtarure ſciſe, or take againe the ſaid 
ro the tenour and Horſe, mare, gelding, or colt, or have an action:of Detinue or replevin 
ng her *t for the ſame, any ſale, gift, exchange, or putting away of any ſuch horſe, 
poinrs in the 3,4, mare, gelding, or colt, other then according to this eſtatute in any wiſe 
5.8 6.branches. notwithſtan ing. 

The 8, branch. The one half of all which forfeitures to be to the King and Queens 

Majeſtie, her heires and ſucceſſours, and the other to him or them thar 

The penalty to 1:11 ſue for the ſame before the Juſtices of Peace, or in any of the King 


be recoyered be- TL, : - , gh 
fore Juſtices of and Queens Majeſties ordinary Courts of record, by bill, plaint, action 


Peace,&ce. of debt, or information, in which ſuits no protection, eſloine, or wager 
of law ſhall be allowed, 
The 9. brancb. And be it enacted by the authority aforeſaid, that the Juſtices of 


Juſtices of Peace Peace of every place and 11mg as well within liberties, as withour, 
10 


de- "38h" : $4 ates n TD, 
mo _ ſhall have authority in their Sefſions within the limits of their authori- 


fences againſt ty and commiſſion, to enquire, heare, and determine all offences a- 


a S2igſt this eſtatute, as they may doe any other matter tryable before 
__ them, 
The 10.branch. © Provided alwaies, that in every ſuch Faire and Market, where any 


toll is, nor ſhall be due, ne leviable by reaſon of the freedome, aps d 

Th or priviledge of the ſaid Faire or Marker, the keeper or keepers of the 
e book- b , . p 

keepers fee for book touching the execution of this preſent AR, ſhall take nor exa& 

his labourin , DUt One peny upon and for eyery contract, for his labour in writing the 

febe Zontrae, © ENT, CONCerning the premiſſes in manner and forme, as is before de- 


Clared. 


Wut ſeeing neither therules of the common Law, no2 the pzovifions of this 
Act w2zought ſo good effect as was erpeced, therefoze a right pzofitable additio- 
nall law was thadem anno 31 Reginz Eliſabethz, foz the ſaving of the p:operty 
of hozſes, mares, geldings, colts, and fillies, to and foz the right owners, which 
hereafter enſucth ; 


PY 


| Whereas through the Counties of this Realm, horſe-ſtealing is 
The cauſes grown ſo common, as neither in paſtures or cloſes, nor hardly in ſta- 
7 pomp bles the ſame are to be in ſafety from ſtealing, which enſueth by che 
commonly ſtols, Teady bnying of the ſame by horſe-courſers and others in ſome open 


Faires 
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Faires or Markets farre diſtant from the owner, and with ſuch ſpeed as 
che owner cannot by purſuit poſſibly help the ſame: And * ſundry * 2 & ; Phil, & 
o di have heretofore been made touching the 1 ſeſ- Mar. cap. F. 
good ordinances have heretofore be g the manner of fe]- PT 
ling and rolling of horſes, mares, geldings, and coltsin Faires and Mar- ; x. z. cp. 4. 
kers, which have not wrought ſo good effeR for the reprefling or ayoi- 27 H. 6. cap. 5. 
ding of horſe-ſtealing, as was expected, _ 

Now for a further remedy in thas behalf, Be it enacted by the au- 


thority of this preſent Parliament, that no per fon after Nora, for a further remedy, this is 


twenty dayes next after the end of this Seſhon of Parlia- an a8 ofaddi.ion, conſilting upon 


4 : a oive. exchanoe 6. points, for the ſaving;of the pro- 
menc.ſhall in any Faire or Marker,ſell,* give, exchange,or orrry af ect 


put away any: horſe, mare, gelding, colr, or filly, unleſs 5; ; g:&,witour vatuable confdera- 
: the toll-taker there, or (where no toll is paid) the book- tion in Marker overt, alcereth no pro= 


wag : : _ Perty: as before hath been (aid, This 
keeper, bailiffe, or chief officer of the ſameFaire or Mar {:cure reftrainerh the very ſale, and 


ker, ſhall and will take upon him perte&t knowledge of the maket ic vo'd, if theaR be nor pur- 


, 11. give. or exchange {ue1; and this firſt branch is in the diſs 
perſon that ſo ſhall ſell, or offer to ſell, give, hang pay Hao ger 1 wag ous 


any horſe, mare, gelding, colt, or filly, and of his true 10,1. keeper ſhall and will take ws 
Chriſten name, ſurname, and place of dwelling or reftan- him perfe& knowledge, &c. or elſe 


- ; _ that he ſo ſelling, or offering to ſell, 
Cie, * and ſhall enter all the ſame his knowledge no 2 4. ſhall bring, &c. one ſufficient and 


book there kept for ſale of horſes, 3 or elſe that he fo ſel- credible perſon, &c. that thall a- 
ling, or offering to ſell, give, or exchange, or put away Youch 8c. who ealgnly-hrodkel 
any horſe, mare, gelding, colt, or filly, ſhall bring unto the {4p 10 all fales of borſes in Marker 
toll-caker, or p officer aforeſaid of the ſame Faire or evert, wherher the horſe, &c. be ſto- 
Marker, one ſufficient or credible perſon, that can, ſhall or '* 97 59: tolne, \ 

will teſtifie and declare unto, and before ſuch toll-raker, book-keeper, 

or other officer, that he knoweth the party that ſo ſelleth, giveth, ex- 

changerth, or purreth away ſuch horſe, mare, gelding, colt, or filly, and 
his true name, ſurname, myſterie, and dwelling place: 4 and there en- Lu 6 branch, 
ter,or cauſe to be entred in the book of the ſaid roll-raker, or officer, mrs pede 
as well the true Chriſten name, and ſurname, myſterie, and place of be entered the rrue 


; G s . Ao | - Chriſten name, 
dwelling or refiancie of him thar ſo (ellerh, giveth, exchangerh, or pur- © reno; 


teth away ſuch horſe, mare, gelding, colt, or filly, as of him that fo place of de: 


ſhall reſtifie or avouch his knowledge of the ſame perſon, 5 and ſhall ling,sc. and the 
alſo cauſe to be entred the very true price or value that he ſhall have aa Pr ons 


for the ſame horſe, mare, gelding, colt, or filly fo fold, | | Seeforthefixth 
* And that no perſon ſhall cake upon him ro avouch, reſtifie, or de- Point where 


clare, that hee knoweth the party thar fo ſhall offer to ſell, give, ex- * The ;. brancts 
change, or put away ſuch horſe, mare, gelding, colt, or filly, unlefs he No perſon rake 
doe indeed cruly know the ſame party, and ſhall truly declare to the _— by 
toll-raker, or other officer aforeſaid, as well the Chriſten name, (Ur- do inleed uwly | 
name, myſterie, and place of dwelling and reſiancie of himſelf, as of him, knon, &c. 

of, and for whom he maketh ſuch teſtimony and avouchment, 

And that no toll-raker, or other perſon, keeping any book of eatry The 4. braach. 
of ales of horſes in Faires or Markets, ſhall take or receive agy.toll, or Ne IO > 
make entry of any (ale, gift, exchange, or putting away of any horſe, 01. eary, 
mare, gelding, colc, or filly, unleſs he knoweth the party that -{o, fel- bur upon the dil- 
leth, giveth, exchangerh, or puttech away any ſuch horſe, mare, gel- (09509 igg 
ding, colr, or filly, and his true Chriſten name, ſurname, myſterie, and 
place of his dwelling or refiancie, or the party that ſhall and will reſtifie 
and avouch his knowledge of the ſame perſon fo felling, giving, ex- 


changing, or putting away ſuch horſe, mare, gelding, colr, or filly, _— 
1s 


if, Cap,r2, 
Stat de 1 Elf, Cap 
11 uk 

8 
71 


INT or Te” 
wh gg his 
ie. 2n Pp id boo ie and plac 

ſerie, he ſai ſterie, ice 
ne, myire tor my ue price, 
name, in ame, he tr E 
ſur entry {urn alſo t le, mare, 
>hriſten name, pertect he mg and ſuch horſe, farre 
15 or n erion, t or or 0 "ill 
&, a fthep ncie O ken oed, arty oe 
flanct y eo refia ae.ta chang the p , Mare, g 
e 4 . T Or b na fi A N, EX . e 0 horſe, ſame, 
c ſha ſoſold,g ndt iſe, nce fo ſame, 
of th that filly e, 4 therw o pe of the 1 
alue It. or he ſam or other o tw tents ſo ſha 
Iding, nder : xchang o and P he fu erſon n?. c0 » 
SE canu ift, c urine f all l Every P oeldt O97 fficer 
as he ing by g T req ting of that mare, g her © 
h. king filly, n wr aine rſe, ' Or Of © the 
| \ branc r ta Or rel * Pp ho r 0] uſing 
Togher _ he. ad pre nor wn away ra uae Win mn re ing 
by yea ith or p ro her 0 king [-taker, 
party —_ —_ a tr bed wi nge, own a VOUc {on ma 'y toll- NP 
ec, 2 te in =_ 'r bſcrit excha ing kn ſuch a ry per d every ffending 
Bede, paged yp y 6! ny. inging d every faid, an ſaid, offer for 
710 ing Il A itho t br1 - an foreſa J fore rfeir 
Lung) nd pay ſe . Ilv. w thou ſaid, half a ket a ſhall fo ale 
ring a ce for or fi Ys or Vv S afore he bet r Mar : ſaid, 1 very ac, 
on 5 gs reſaid, tred a ntin t f Faire or o afore If that e\ colr, 
the lam als; _ afo o been uchme ficer 0 meaning but a elding, ue 
” Onp ſame t Or avo her 0 he true unds ; mare, g the tr 
imony or ot tot ve po ore, n? ro itures 
bo rem It the Ng aw, Il po f a d the f 
au utt1 din a half of al as es 0 
in the Fech def: other p uſe ne eſſors, uſtic 1. © 
or « t not uſe the 0 d ſucc the J bill, 
every hange, Marke oid: the es an before d, by bill, 
it fiye ifr. exc ire Or | [Il be v heir ſame record, Gion 
forfeit glt,c Faire id. ſha ieſtie. her he S of rote 
a a7 ah n laid, eſtie, for t urt or p 
ds, lly, 1 fore Majeſtt ſue for Co ſfoin 
poun filly, o afo ens ill ſu dinary C no ef! E 
Aaning Que hat w 1eS Or : hich lac 
eto! r the Maje tion, of e rity 10 
tob him © f her informa f Peace utho 
alf ro him rs aptlepe ices 0 have aut; n, to 
half r in an bt, 0 ſtice I ion, 
or f debt, he Ju r, ſha omm bey 
[ries to eace, 100 © at th ithour, nd c as they 
Pence alones. = EY 
be rc ſtices « |l be 't furt ithin f thei ain olt. © 
4 poo ſha d beit s well wi :mits 0 CeS ag no. Co So 
: W 1m en : ng, la 
Peace, ; LCs, as les thel ine all an them mare, geld ma Parl 
NE Ted and Seſſions yowr Cs 7 ny _ this Sefſto or eigen 
The SO e heir re, tter hat if a en Faire atOore- 
4 a9: [6 ire, hea her ma | ed, th . the . open nces as : ins, 
ro eng mine, aqui ny ot enact nſuing ſold in 4 miſta eldi © | 
deter - doe 4 ther xt EC 1l be C1rCU are, g OL 
and C ay t further s ne ſhall be and ſe, mare, all nor 
m be i daie \fter oints horſe, e, ſh n 
1/5 11 ane ORE da Fon follen, 
h, after ſtollen, uſed in of any he felony e Was hom 
ht 7. branc filly, ll be 111 be ſale of frer the he ſam w 
Tere only ſha le ſha ſs, the C ail mt from ny 
Once ny nr, ſa heleſs, nex ho arty by a 
EO NC.t me ſame ert eths from W he Pp ' or e 
horles, d the Cneve mon ner ir by t niſtrators, . her 
ro Ine. ; an rye . {1x OW ths iſtr iſh w 
ſto nt id: tha thin the ne in Par he 
The xth poi i bd ie Wi of mo radm or ret 
T ety o ſai filly, erty 0! hin fix ors 0 Town d. befo e 
f Ir: or prop wit 'S eXecut in the un > ſam 
for the crty © coir, the de S EX r1n fo the 
Ty ay ma hi t, 0 11 be for if the ny 
F410 hs ake awa) e be , or by ent, at, Ily ſha Pariſh, d in a 
Ws phy - s claim ſtollen, ointm le, or filly nor be .foun ice of 
Albeir this A@ ſoa e Was f their app ing, colt, me Tow n to be fon Juſti 1- 
be pur et the the ſam ny 0 geldi wo the ſa happe re any re, ge 
nts, y by any are, of ſhall befo mare, or 
po:nts Market ther y rſe, m ficer filly elſe horſe, ate, 
oren fhll not 6 ſame ho head 0 Ir, or - OS += 4, ns Pg 
overt 1 ay the the (a other ng, colt, t Tow where Town ies then n 
' property, GM "re, or m O THe Pi be GE forty ſed 
the oxrner, & * horſe, m orate, ceret if 1t be « hin fo depo 
Net's hor Co engnps 'Froducetin 
Tre: Peace s or filly Fr ſo as cs (oO be'þ 
To ici 
market by two ſu 


- ſach 


wo ſufficient 
V 
by irneſſes, 


__ Stat.dez1Elif. Capi. - 29 
ſuch head officer or Juſtice, (* who by vertue ofthis Act ſhall have au- * None can exas 
thority to miniſter an oath in that behalf) chat the property of the ne nocies 
ſame horſe, mare, gelding, colt, or filly ſo claimed, was in the party, nor, withour A& 
by, or for whom ſuch claime is made, and was ſtollen from him within of Partiamenr. 
fix moneths next before ſuch claime of any ſuch horſe, gelding, mare, 
colt, or filly, but that the party from whom the ſaid horſe, mare, gel- 
ding, colt, or filly was ſtollen, his executors or adminiſtrators, ſhall 
and may at all times after notwithſtanding any ſuch ſale or-ſales in any 
Faire, or open Market thereof made, have property and power to have; 
take againe, and enjoy the ſaid horſe, mare, gelding, colt, or filly, upon 


Gert nd 
payment or readineſs, or offer to pay to the party that ſhall have the of fs ag wn - \ 
poſſeſſion and intereſt of the ſame horſe, mare, gelding, colt, or filly, »w? bx FAA, 

if he will receive and accept ir, ſo much money as the ſame patty ſhall —_——— RO 
depoſe and ſweare before ſuch head officer, or Juſtice of Peace (* who, « x, ..um 
by vertue of this Ad, ſhall have authority to miniſter and givean oath give an oath in a 
in that behalf) chat hee paid for the ſame bona fide, without fraud or 5*v caſeywithour 


- | AR of Parlia- 
colluſion, any law, ſtatute,or other thing to the contrary thereof in any wa 


wiſe notwithſtanding, 


WLhis Act is but an Act (as hath been ſaid) of addition fo the common Law, 
and fo the Act of 2 & 3 Phil, & Mar. cap, 7. all ffanding in fozce, and mult be 
purſued. 


And be it further enaRed by the authority aforeſaid, that after twen- The 8. breach. 


ty daies after the end of this Seffion of Parliament, not onely all acceſ- Clergy taken | 
Gries before ſuch felony done, bur alſo all acceffaries after ſuch felony, pong 


ſhall be deprived and put from all benefic of their Clergy, as the prin- 
cipall by Statute heretofore made, is, or ought to be, 


So as what by the 12. points of the common Law, and what by the x 2.points 
of additions by theſe two Statutes,the p2operty of hozſes, ec. are ſo pzeſerved, as 
if the owner be of capacity ts underffand them (being collected together, and ex 
plained by our labours) and be vigilant and induffrious fo purlue the ſame, it is 
almoſt impoſſible that the pzoperty of the hoſe, ec. either folne, o2 not folne, 
thould be altered by any ſale in Parket overt by him that is nalz fidei poſſeflor, 
And let the owner o2 ruler of the Faire, the toll-faker, oz bok-keper, and 
the avoucher take hed, that they perfozme the duty enjoyned fo them by this 
' ffatnte, otherwiſe it will be very penall to them. And hereby god direction is Hippocomi, 
given to Courratiers, Yoaſe-courſers how they may ſafely deale. poo £quo= 
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LELCINSIREECSSESREL ARES SAC EEES 
The Expoſition of the Statutes of 39 Eli/. Cap. 5; 


and 21 fac. Cap. 1. concerning the erection of Hoſpitals 
and Houles, of Correction. 


———— 


39 Eliſ.cap. 5. BE it enacted by the authority of this preſent Parliament, that all 
: « iv , T-and every perſonand perſons ſeiſed of an eſtate in tee-fimple, their 
a4 * aff1 his or their wills and pleafſares, ſhal 
eires, executors, or afſignes.,. at his or their wills and pleaſares, ſhall 

{oF (owhhave full power, ſtrength, licence, and lawtull auchority at any time 
' during the ſpace of twenty yeares next enſuing, by deed inrolled in the 

; high Court of Chancery, to erect, found and eſtabliſh one or more 
Hoſpitals, Meaſons de diew, abiding places, or houſes of Correction, at 
his or their will and pleaſure, as well for the finding, ſuſtentation and 
relief of the maimed, poore, needy, or impotent people, as to ſet the 
poor to work, to have continuance for ever, and from time to-time 
to place therein ſuch head and members, and ſuch number of poor, as 
to him, his heires and affignes ſhall ſeem covenient : And that the ſame 
Hoſpitals or Houſes ſo founded; ſhall be incorporated, and have per- 
petuall ſuccefſions for ever, in fa&, deed, and name, and of ſuch head, 
members, and numbers of poor, needy, maimed, or impotent people, 
as ſhall beappointed, afſigned, limited, or named by the Founder or 
Founders, his or ther heires, executors or affignes, by any ſuch deed 
inrolled : And that ſuch Hoſpicall, Meaſon de dien, abiding place, or 
houſe of Correction, and the 51 av therein placed, ſh1ll be incorpo- 
rated, named, and called by ſuch name as the ſaid Founder or Foun- 
ders, his heires, executors or aflignes ſhall fo limit, -afſigne, and ap- 
point : And the ſame Hoſpitall, Meaſon de dieu,abiding place,or houſe 
of Correction ſo incorporated and named, ſhall be a body corporate 
and politick, and ſhall by that name of incorporation have full power, 
authority, and lawfull capacity and ability,-to purchaſe, take, hold, re- 
ceive, enjoy, and have to them and co their ſucceſſors tor ever, as well 
g00ds and cattells, as mannors, lands, tenements, and heredicaments, 
being freehold of any perſon or perſons whatſoever, So tht the ſime 
exceed not the yearly value of two hundred pounds above all charges 
and repriſes, to any one ſuch abiding houſe, Hoſpitall, Meaſon de diex,or 
houſe of corre&ion : And ſo as the ſame, or any part thereof be nor 
holden of our Soveraigne Lady the Queen, her heires or ſucceſſors, 
immediately in chief, or elſe of our ſaid Soveraigne Lady the Queen, 
or any other perſon by Knight- ſervice, withour licence or writ of Ad 
quod damnum,or the Statute of Mortmain,or any other Statute or Law 
to the contrary notwithſtanding, And that the fame Hoſpitall, Meaſor ' 
de dies, abiding place, or houſe of Correction, and the perſons ſo being 
incorporated, founded and named, ſhall have full power and lawfull 
authority by the true name of the incorporation thereof, to ſue and to 
be ſued, implead and to be impleaded, to anſwer and to be anſwered 
unto, in all manner of Courts and places that now are, or hereafter ſhall 
be within this Realm, as well Temporall as Spirituall, in all _— 
® 


/ 
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of ſuits whatſoever, and of what nature and kind ſoever ſuch ſuirs or 
a&tions be or ſhall be: And char the ſame Hoſpirall, Meaſon de dieu,abi- 
ding place, or houſe of correction, ſhall have and enjoy tor ever ſuch a 
common ſeale or ſeales, as by the ſaid Founder or Founders, his or 
their heires, executors or aſſignes ſhall be in writing under his or their 
hand and ſeale aſſigned, named or appointed : whereby the ſame cor- 
poration ſhall or may ſeale any maner of Inſtrument touching the fame 
incorporation, and the lands, tenements, hereditaments, goods, or other 
things thereto belonging, or in any wiſe touching or concerning the 


ſame, And further ſhall be ordered, directed, and viſited, placed, or ,_ 


upon juſt cauſe diſplaced by ſuch perſon or perſons, bodies policick or 
corporate, their heires, ſucceſſors or aſſignes, as ſhall be nominated or 
aſſigned by the Founder or Founders thereof, their heires or aſſignes, 
according to ſuch Rules, Statutes, and Ordinances, as ſhall be ſet forth, 
made, deviſed, or eſtabliſhed by the ſaid Founder or Founders, their 
heires or afſignes, in writing under his or their hand and ſeale,nort being 
repugnant or contrary to the Lawes and Statutes of this Realm, any 
Law, Statute, Cuſtome, Uſage, or other thing whatſoever to the con- 


trary in any wiſe notwithſtanding, And thar it ſhall be lawfull unto the 1 — 


Founder or Founders, his and their heires or afſignes, upon the death 
or removing of any head or member of any ſuch corporation, to place 
one other in the room of him that dyeth, or is removed ſucce wely 
for ever. 

Provided alwaies, that all leaſes,grants,conveyances,or eſtares, to be 
made by any corporation ſo to be founded as aforeſaid, exceeding the 
number of one and twenty yeares, and that in poſſeſſion, and where- 
upon the accuſtomable yearly rent, or more, by the greater part of 
twenty yeares next before the making of ſuch leaſe, ſhall not be reſer- 
ved and yearly payable, ſhall be void : Saving to all perſons, bodies 
politick and corporate, their heires and ſucceſſors (other then the Foun- 
ders and Givers, their heires and ſucceſſors) all ſuch right, title, claime, 
poſſeſſion, rents, ſervices, commons, demands, intereſt, and profits, 
which they or any of them ſhall have, or of right onght to have, of, in 
or to any the lands, tenements, or hereditaments, hereafter to be gi- 
ven, limited or aſſigned in forme aforeſaid, inas ample manner, as if 
this Statute had never been had or made, | 

Provided alſo, that this A, or any thing therein contained, ſhall 
not extend to enable any perſon or perſons, being within age, women 
covert without their husbands, or of yon ſane memorie, to make any 
ſuch corporation. or toendow the ſame : any thing in this preſent Act 
to the contrary thereof in any wiſe notwithſtanding, 

Provided alwaies, that no ſuch Hoſpitall, _ ae dieu, abiding 
place, or houſe of correction ſhall be ere&ted, founded, or incorporated 
by force of this Act, unleſs upon the foundation or erection thereof, 
the ſame be endowed for ever with lands, tenements, or hereditaments 
of the clear yearly value of ten pounds by the year, 

Provided alſo, and be it further enacted, that no ſuch incorporation 
to be founded by force of this AR, ſhall at any time hereafter doe or 
ſuffer to be done any A& or thing, whereby, or by meanes whereof any 


of the lands, tenements, herediraments, lock, goods or chattels of ſuch 
| | Lzizz incorpora- 
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See hereafter the 
proviſo to this 


efte&. 

See 1i.6. fol. 62. b. 
22 E.,3.coron. 
276. 

Sed abundans 
cautela non no- 
cet. 


Whereof the Ho- 
ſpiralls, &c, muſt 
: be endowed, 
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incorporation, or any eſtate, intereſt, poſlefſion, or property, of, or in 
the ſame, or any of them ſhall be veſted or transferred in or to any 0-: 
ther whatſoever, contrary to the true meaning of this Act : and that 
ſuch conſtruction ſhall be made upon this A as ſhall be moſt benefi- 
ciall and available for the maintenance of the poor, and for reprefling 
and ayoiding of all aQs and devices to be invented, or put in ure con- 
trary £0 the true meaning of this Act, 21 Fac, I, made perpetnall. 


« That all and every perſon and perſons. ] Theſe wozds regularly doe 
ertend to any body politick o2 co2pozate, but not to {uch as are reſtrained by anp 
Act of Parliament to alien,xc. but doth extend fo ſuch bodies polifick and cozpo- 
rate as may alien : As Baiozs and Comminalties, Bayliffes and Burgelles,xc, 
and the like, and to allother perſons whatſoever. 

This Ac enables no* perſons within age, oz f:me Coverfs without their 
husbands, of non compos mentis, £2 any other perſons diſabled by law, tg 
found, xc. | 

This is a beryp beneficiall law : fo2 the charges of inco2pozation,and of the li- 
cence of Yoztmaine in theſe dayes grow ſo great by one meanes o2 other, as it 
hath diſcouraged many men to undertake theſe pious and charitable wozks, 
whereas in fozmer times ſuch wozks of piety and charity foz the poo2 did ever 
pale in forma pauperis, and fo we hope to lee it againe, 


«| Sciſed of any eſtate in fee-{imple, &c,] Firft,the manno2s,lands;tes 
nements, 92 hereditaments, whereof the indowment is made, muſt be of an 
effate in fe-ſimple, cither abſolute, conditionall, oz qualified, 2. They wuſt he 
free-hold. 3. They mult be of the cleare yearly value of ro. pounds by the yeare, 
02 mo2e, and not ercedtng the yearly value of 200, pounds by the peare above 
all charges-and'repaifes. 4. They, o2 any part thereof muſt not 'be holven of the 
King tmmediately in chief,o2:of the King, o2of any other perſon by Knight- 
ſervice. 2But if the frat indowment be of the yearly value of r0.pounds oz anoze, 
aud.under the.yearly value of 200. pounds they may purchaſe (02 any may-give 
to them) mannozs lands, tenements, o2 hereditaments, having the afozeſaid 
foure qualifies untill they have mannozs, lands, fenements, oz hercditaments, 
fo 'thevearly value of 200, pounds,xbove all charges and repziſes,by.fozce of this 
Att of Parliament, 'without any kicence of BYoztmaine, 

1But if they be atthe-time-of'fhe-foundation 02 indowment- of the yearly -valne 
of 200,pounds, v2 under, and afterwards they become of greater value:by gov 
husbandzy, riſingof,pzices, fudden accidents, -as by:efcheat, o2 otherwiſe, they 
thall.continue-gowd to.be enjoyed.by the Yoſpitall,zc. albgit they be above the 
yearly" value of 200. pounds : fo2 the yearly'vatue muſt be accounted.within this 
ffatute, as if was af the time of the indowment,made. Alſo gwods and chattels 
(reall oz perſonall)they may-take of-what value ſocver. | 


C Their:heires, executors, or aſſignes. ] That is, when the-tenant in 
fee-lunple-that Hath mat 41me toifound thimſetf, thall appoint his 'heirgs, -execu- 
to2s, o2 alſignes to doe:the ſame ; andyet-if he make:noappointment his:heires 
o2.alſtgnes.may doe if. 


C During thefſpace of 20, yeares.) This Act is maze perpetuall by the 
_ of 21 Jac, Regis, cap. x. as moze atlarge ſhatl 'be ſhewed when we-come 
O'tr, 


4 By-deed inrolled in the high:Court of Chancery. to ere, 8c.) 
If cannot be ereced-by any other:inſtryment, conveyance, o2 /Alfurance, but by 
dedinrotled in the Chancery. This .ded ned not-beincolled in.the Chancery 
within 6.moneths after the date,but. at.any time after(but the. ſcaner. the ſafer.) 
And this ved ned not be indented, but a ded poll ſafficeth. Jt cis god, if the 
deed 


Of the erettion of Hoſpitalls, ec. 723 
ded bee in paper, but it muſt be inrolled in parchment. | | 


« Oneor more Hoſpitalls, Meaſons de dies, abiding place, or houſe 


of Correction, ] The firſt thc are erpzeſſed to be to2 the finding, (uſtentati- 
on and reliefe of the maimed, poze,nedy,o2 impotent people in the diſ-jundive. 
And the fourth, viz. the Youſes of Cozrection, to ſet the pwze to wozke. 


To have continuance for ever. ] The Founder cannot ered, xc. any 

of theſe fo2 yeares, lives, o2 any other limited time, but fo2 ever. 

« And that the ſame Hoſpitalls, or Houſes ſo founded, &c. ] 
That is, founded by ded inrolled in the Chancery. 


Fundare is not onely fundamentum ponere, ſeu jacere, but alſo firmare, ſeu Vid.in le caſe de 


Rabilire, Suttons H olpi= 
tall.lib.ro.fol. 


Shall be in incorporated, and have perpetuall ſucceſſion, &c. Þ. 

And fozaſmuch as the Voſpitall, xc. is not pzopecly inco2pozated, but the per- * 
fons therein placed#c. are to be incozpozated ; therefoze it is in the nert clanſe 
added, And that ſuch Hoſpicall, Afeaſon de diewyabiding placezor Houſe of Corre&ion, 
* and the perſons therein placed ſhall be incorporated; named, and called by ſuch * Note theſe 
name as the ſaid Founder or Founders, his heires, executors or afſignes ſhall ſo v3 
(that is, by any ſuch ded inrolled) limic, afſigne,and appoince, Do as the perſons, 
to. be by this Ac inco2pozated, mult 'be there placed and named, when the 
Founder giveth them their name of inco2pozatton : foz the Parliament incozpo- 
rateth them, and the Founder giveth them onely their name. 

Now it is neceſſary,foz the better furtherance of theſe godly xcharifable wozks, 
fo ſet downe a p2efident warrantable by the ſat® As. And fozaſmuch as by this 
Act it mult be done by deed (which mult hate wziting,ſealing, and velivery) and 
not by a wzitingonely ; if is the ſureſt way to have it by ded indented, between 
the Founder of the one part, and A.B. &c. of the other part, which the Founder 
may ſeale and deliver to A.B.g&c. acknowledge it,and cauſe it to be inrolled in the 
Chancery : foz inrolled it cannot be in any other Court. | - 

MThis Jndenture made the firff day of Pay, in the firft yeare of the reigne of 4 prefident of 
our Sovereigne Lozd King Charles, by the grace of God, ec. Between A.B, of ProrPoraion ty 
B. in the County of C. Eſquire of the one part, and C.D. E, F. &c. of the other YE 
part, UWitnefſeth, that whereas the ſaid A.B. of his charitable affection and diſps- 
fition hath erected and founded cerfaine buildings and edifices upon a parcell of 
ground in the Pariſh of F, in the ſaid Countyof C. lying between the ec. to be (4,4 4bburn 
an Yoſpitall, fo2 the findiag,ſuſtentation,and reliefe of pwze and 1inpotent peo- rhe ſame.) 
ple,to have continuance foz ever, And by theſe pzeſents the ſaid A.B.doth found, 
ered, and eſtabliſh the ſame foz an Yoſpitall of poze and impotent people; to 
have continuance fo2 ever. And accozding fo the power and authozity given fo 
the ſaid A.B.by the ſtatute oz ſtatutes in that caſe pzovided,the ſaid A.B. doth by 
theſe pzeſents limit, aſigne, and appoint, that the ſaid Boſpitall, andthe pwze 
and impotent perſons therein placed, viz. D.E.E.F. F.G. &c, to the number of 

ſh:ll foz ever hereafter be inco2pozated by the name of the Maſter ad 

Wzethzen of the Yoſpitall of the holy and indivived Trinity of F. in the ſaid 

County of C, And further, the ſatd A.B. doth by theſe pzeſents, name and ap- 

poinf the ſaidD.E. E.F. F.G, &c, to be pzeſent Bzethzen of the ſaid Yoſpitall, 

and the ſaid D.E. to be pzeſent Paſter of the ſatd Yoſpitall, and that by the name 

of the Paſter and B2eth2en, they ſhall have full power and authozity, and law- 

full capacity and ability to purchaſe, take, hold, receive andenjoy, and have fo 

them, and their ſucceſſo2s foz ever, as well * gods and chattels, as manozs, * Nor, they 
lands, tenements, and hereditaments, being fr&-hold, of any perſon o2 perſons 2? take,with= 
whatſoever, acco2ding to the fozme and effects of the ſtatutes in that caſe made I 
and p2ovided. And that the ſame Yoſpitall, xc. and the perſons ſo being inco2- (:16,a5 well rx= 
pozated, founded and named,ſhall have full power & lawfull authozity by the ſaid 2all,perſonall and 
name of Bafter and B2ethzen, xc. foſue,and to be ſued, implead and be impleas Mixtzto whar ya- 
ded, fo anſwer and to be anſwered unto in all manner of Courts and places ** 7 

Z333 2 within 
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22E.4. tit. 

Grant 30. lib, 10. 
fol, 3o. b. & 32.2. 
in le caſe de Sut- 
tons Hoſpitall, 


3$. all;p, 22, ad- 
judge libs 3. fol. 
74. 4.in le caſe 

de Dean & Chap. 
de Norwich, 
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within this Realme, as well Zempozall as Spiritual, in all manner of ſuits 
whatſoever, and of what nature oz kind whatfoever ſuch futts c2 actons be, oz 
hall be. And the ſaid AB. doth by theſs pzeſents affigne, name andappoinf, that 
the ſaidMaſter and 1Bzethzen, and their ſucceſis2s fo2 ever yereatter ſhall have a 
common ſeale, with a croffe graven therein, and in the circumference thereof 


Sigillum Hoſpitalis ſanftz Trinicatis de F. whereby the faid #Zaffer and 3Bze- 


thzen, and their ſucceſſo2s, ſhall o2 may ſeale any manner of inffruments touch- 
ing the ſame inco2pozation, and the lands,fenements and hereditaments, goods, 
o2 other things thereto belonging, o2 in any wiſe touching o2 concerning the 
ſame, And that it ſhall be Jawfull foz the ſaid A.B, during his life,upon the death 
o2 removing of the ſaid BYaſter,o2 any of the ſaid Bzethzen,to place one other in 
the roome of him that dycth, oz 1s removed. And after the Tcath of the ſaid 
A.B. it ſhall be lawfull fo2 the Parſon of the ſaid Zowne of F. and the Church- 
wardens of the ſame foz the time being,ſucceſſively foz ever aiter the deceaſe cf 
the ſaid AB. upon the death o2 removing of the Pafſter, o2 any of the Bzethzen 
of the ſaid Yoſpitall, to place one other in the rome of him that dyed, oz is 
removed, ſucceſſively foz ever. Jn witneſſe whereof, xc. h 

And albeit that the onely eſſenftall poinf that the Founder ts to doe in this 
caſe is, fo appoint and givea name to the cozpozation, yet by way of illuſtra- 
fion we have thought it fit to adde ſomuch as we have done, following the very 
wozds and effect of this Act. And although that at the common Law a Cozpo- 
ration may be of an Yoſpitall, that is,in poteftace of certaine perſons to be Go- 
verneurs of the Yoſpitall,and not of the perſons placed therin, yet the ſafeft 
and ſureſt way upon this ſtatute is, firſt ts pzepare the Yoſpitall, and to place 
the pwze therein, and to incozpozate the perſons therein placed. And this we 
hold by reaſon of the ſaid wozds in this Ac. viz. And that ſuch Hoſpitall, &c, and 
the perſons therein placed ſhall be incorporated, &c, , 


«7 Such a common ſeal or ſeals, as by the Founder or Founders, 8c. 


ſhall be aſſigned. Jt is neceſſary to be knowne, who ſhill be ſaidtfo be Foun- 
der 02 Founders, foz the better underffanding of the clauſes ſubſequent in 

Such onely are ſaidto be Founder o2 Founders withtn this Ac,as are ſeiſed 
ofan eſtate in fe-fimple of any mannozs, lands, tenements, o2 hereditamemts, 
having the foure qualities afozeſaid,and giveth the ſame at the firſf foundation of- 
the Poſpitali, xc. to the inco2pozation of the Yoſpitall. Foz it is a ſure rule, 
that he oz they that give the firſt poſſeſſions, is the Fcunder oz Founders. 

ut then it is demanded, What if R.S. Citizen of London, by his laſt will 
and teſtament doe deviſe, that his executo2s hall beſtow a thouſand pounds in 
purchaſe of lands,tenements o2 heredifaments,and that an Yoſpitall ſhall there- 
upon be builded and incozpozated foz the ſuſtentation andreliefe of pwze and im- 
potent people,and dyeth : the executo2s purchaſe lands,tenements and heredita- 
ments of the yearly value of thzeſco2ze pounds, having the ſaid foure qualities, 
and cauſe the eſfate to be faken to certatne perſons and their heirs, and build 
thereupon an Yoſpicall, and place therein pwze and impotent people : Jn this 
and the like caſes the perſons that have the eſtate in fe-fimple in the lands, 
tenements, and hereditaments, are by the purview of this ſfatute to bs Foun- 
ders, and fo doe all things that this Ad doth appoint the Founder oz Founders 
to doe. 1But when they name the. Cozpozation, tit ſhall be well and wozthily done 
to name the Co2pozation by the name of the Baſter and Bzethzrn of the Yoſpt- 
tall of the holy and undivided Trinity, founded in F.in the Connty of C; af the- 
onely coſts and charges of the ſaid R.S. oz the like; ſo as the charitable inten- 
tion-of the ſaid R.S, may be had in remembzance, with ſome jult recitall in the 
beginning of the deed of foundation. of the truth of the caſe. | 

The nert thing that is to be. done after the inco2pozation, is to convey the 


- lands, fenements and heredifamonts to the ſaid incozpozation, which may be 


done (afely,with greater facility and lefſe charge,by bargaine and ſale by d&ed ih- 
| | En dented 


Of the ereftion of Hoſpitalls, 9c. 

dented and inrolled (acco2ding to the ſtatute of 27 Hen. 8. cap. 16.) between the 
Founder 02 Founders of ths one parf, and the Yaffex. and Bzethzen, xc. of the 
other part, in conſideration of five ſhillings in hand paid by the PaPer of the 
ſaid Yoſpitall (foz himſelfe and fo2 his Bzethzen) and of other five ſhillings in 
hand paid by the ſaid Þalter and 3B2ethzen, xc. whereof you may have a pzeli- 
dent in the tenth bake of my Repo2ts in the caſe sf Suctons Hoſpitall, fol. 15.b. 
& 34.2, reſpons al g.objection, Which judginent 1s after allowed and ratified 
by Ad of Parliament, anno 4,Regis Caroli. And this bargaine and ſale tobe a 
day oz fwo, o2 ſome ſhozt time after the tnco2pozation, 1But now let vs returne 
toour Ad of Parliament. 


« And further ſhall be ordered and viſited, placed,or upon juſt cauſe 
diſplaced, &c.] And fo2aſmiich as nothing can pzofper and continne, with- 
out good rule and government, the next thing to be done after the lands;zc. be 
conveyed untg them is, That the Founder oz Foanders ſhall ſet fozth, make, 
deviſe and eſtabliſh in waiting under his oz their handand ſeale (fo2 ſo it mull be 
by fozce of this An) ſuch rules, locall atutes and o2diuances foz the o2der, 
diredion, viſitation, placing, oz upon julk cauſe diſplacing of ſuch PYaſter and 
1B2cthzen by ſuch perſon oz perſons, bodies politick oz co2pozate, X 


and ozdinances being not- repugnant o2 contrary to the laws o2 14 Elir. cap. 5. 


ffatutes of the Kealme. And theſe ozders,ec. to confaine{amongft 2: 29- 3:- Bur if the Founder or 
many others) two eſpeciall things, viz. daily pzayer to almighty CONnS Lay Ho Rag at 
God : And that the Paſter and 5zethzen be not idle, buf that this AR of Parliament, ſhall Rand 
they and every of them exerciſe ſuch wozke met foz them, as the by the farure of 2x Jac, See the 
Parſon of the Pariſh, and fhe Church-wardens (02 ſuchother as ſtature of 1 3 El. cap. 17. 


the Former ſhall name) thall appoint o2 allow of, and fo fake a wekly account 
thereof. And theſe o2vers, tc. to beare date affer the bargaine and ſaile, and if 
ts god fo have them inrolled. + 


eq Provided alſo and beit further enatted, that no ſuch corporation 
to be founded by force of this AR, ſhall at any time hereafter doe, or 


ſuffer co be done, &c.] This clauſe of reſtraint in this A is as fozcible, and 
rather moze then the reſtraint by the ffatute of x 3 Eliſ.cap.zo, And therefoze 
_hereby they are diſabled as-well to make any conveyauce to the King, as ts any 
Subjec, contrary to the true meaning of the Ad. | 

- * Peruſe well the Tatute in p2int in x 3 Eliſ.cap. 7, foz the erection and founda- 
fton of an Yoſpitall by Robert Earle of Leicefter,which was the paterne where- 
by this Act was framed. Andſe the ozders andlocall ſtatutes mads by him , 
fvz they were done by gwd advice , and have had god effect. - 


C | ; | * the Founder limit not, who 
their hetres, ſceeo2g 02 afſignes, as thatl be nominated 02 aſ- gall vice? The Bifhop of che Dio. 


figned by the * Founder oz Founders,the faid rules, locall ffatutes cefſe: vid. z H. 5.ca.r. Rar.x. Vid. 
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27 H.8.cap.16, 
See before the 
expoſition of 
this ſtatute, 


Lib.1 o.fol.17. 
& 34-in the caſe 
of Surtons Ho- 
ſpicall. 


El.cap. 18. 8.aff, 
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Nota,Hoſpitale 
an Hoſpitall,is 
the generall 
word,& includes 
Mea(ons de deu, & 
abiding places 
for the poore,&c. 
alſo» Houſes of 
Corre@ionzas 
here ir appearerh. 
r3 Eliſ.cap,7. 


31 Eliſ.cap.6. 
None that have 
eletion,&c.ro 
take reward,&c. 


SUSSSSHISISELSSLASSAS BL CARAL AE 


The Statute of 21 Fac. Regis, (ap. 1.concerning 
Hoſpitalls,and Houſes of Correction. 


——_—  ——_—_—— 


V Hereas in the Parliament held in the nine and thirtieth yeare of 
the reigne of the late Queen El:ſabeth of happy memory,a good 
law was made, entituled, 4» A for ereiting of Hoſpitalls, or abiding 
and working _ for the poore + but the power, licence and authoritie 
given by the- ſaid ſtatute, to ere, found, andeſtabliſh ſuch houſes 
and abiding places, as are therein mentioned, was confined to the 
ſpace of twenty yeares then next enſuing, which ſaid time is now ex- 
ired, 
: Be it therefore enacted by the authoritie of this preſent Parliament, 
That the ſaid A, and all things therein-contained, ſhall from hence- 
forth be revived, and made perpetuall to have continuance for ever. 
And be it alſo enacted, Thar alt Hoſpitalls, Aeaſons de dien,and abi- 
ding places for poore, lame, maimed and impotent people, or for Hoy- 
ſes of Corredions, at any time ſince the ſaid twenty yeares expired, 
erected, founded or made, or'at any time hereafter to be ereted, foun- 
ded or made, according to the paper: of the ſaid Statute, ſhall be.in- 
corporated, and have perpetuall. ſucceſſion and capacitie, to have, take 
and enjoy all other priviledges,benefits, and. immunities, to all intents 
and purpoſes, according to the proviſions, tenour, purport and true 
meaning of the ſaid AR, as if the ſame had been made, - founded, or en- 
dowed within the ſpace of twenty yeares next enſuing the ſaid Statute, 


Stat 43 El.4. | 


« That the ſaid AR, and all things therein contained, from hence- 
forth be revived, and made perpetual to have continuance for eyer,] 

Theſe wozds \'madc perpetual, and have conginuance for ever] have made 
the ſaid Act of 39 Eli{.and all things therein contained (at the making thereof 
but a p2obationer foz 20.yeares long' ſince expired) now by this Ac perpetuall, 
and fo have continuance fo2 ever. ' | | 


« That all Hoſpitalls, Meaſovs de dieusfor the poore, 8&c.or for *Hou- 
ſes of CorreQion, at any time fince the ſaid twenty yeares expired, 


ereted,8c.] Whereas ſome Yoſpitalls, #c. 02 Youſes of Cozrection wery 
founded after the ſaid twenty yeares erpired, acco2ding fo the ſaid Act, thoſe by 
this'Act are inco2pozated, eſfabliſhed and confirmed. Ly 

And likewiſe all Yoſpttalls,+c,and Youſes of Cozrcecion hereaffer fo be ere- 
ced,xc. acco2ding to the purpozt of the ſaid ſfatute,thall be inco2pozated,xc. And 
note,that this bzauch makes the Ad of 39 Eliſ. &c.a perpetnall law. | 

Vid.r3 Eliſ.cap.7.the moity of the fozfeiture of Bankrupts given fo the pwze 
within Voſpitalls. | 

31 Eli. cap,6. Jf any whtch have eledion,nomination, voice, o2 aſſent there- 
unto of any perfon fo have rome oz place in any Yoſpitall, ſhall have oz taks 
any mony, rew\rd o2 p2offit, direcly o2 indirectly, o2 pzomiſe of mony, reward 
v2 p2ofit, that then ſuch rome o2 place to be void, and another fo be pzeferred 
fo the place by thoſe that have authozity to elec,tc. , 

n 


Stat. de 21 Jac. Cap.1. To 727 


In 43 EliC. a right pzofitable law was made, ſoz TommiFjoners to enqyire 43 Eliccap.4) 
of miſ-imployment of lands, fenements, rents, annuities, pzofits, heredita- 
ments, gods, chattels, money, and ſfocks of mpney given o2 appoſnted,- ſome A ſpeedy remedy 
foz religf of aged, impotent, and' pwz people, and ſome foz rejief of fick-and "0"! caſes, 
matmed ſoplpiers and marznees, 92 ſoz majntenance of Pouſes of Coz- 
rection (inter alia) and þy their ozders to refozme the ſame, 


which Ac hath wzought very good effect 
| in many caſes. 


* Note, theſe are 


not only Houſes 
of Correion, 
but Work-houſes 
alſo, as hereafter 
appearerh. 

See 43 Elif.ca. 2, 
& 7 Jac.cap 4.in 
the 2. branch. * 
4 Note the ge- 
nerality of this 
word. 

The life of this 
buſineſs conſ1- 
ſeth in framing 
of theſe orders, 
& in due execu- 
tion of the ſame. 


The Preamble, 


See the third part 
of the Inſtirutes, 
cap. Rogues, 


| An Expoſition of the Statute of 7 Fac. Regs 


Cap.4.concerning Houſes of Correftion, and the 
government of them. 


— —__— 
—— 


Any Sfatutes have been made fo2 the puniſhnent of Rogues, Uagabonds, 

and ſturdy Beggars, but very few to find them wozk, and to enfozce them 
thereunts. The paincipall of that kind is the ffatute of 39 Eliſ. ca, 4, which 
doth enact, That from time to time it ſhall and may be lawfull to and for the Juſtices 
of the Peace of any County or City, aflembled at any Quarter Seſſions of the Peace 
within the ſame County, City, Borough, or Town corporate, to ſet down order in 
three things : Firft, from time to time to erect, or cauſe to be erefted one. or more 
* Houſes of Correion within ther ſeverall Counties or Cities, This firſt b2anch 
is a law perpetuall, and the Juſtices of Peace foz the time being have power 
by this Act from. ttme fo time to erect as many Youlſes of Cozrecion, 02 Wozk- 
houſes, as they ſhall think convenient, | 

2, For the providing of ſtocks of money, and all other things neceflary for the 
ſame. Thts alſo is a law perpetuall from time to time, xc. © 

3. Forruling and governing of the ſame, 

4. For correction and punithment of * off:nders thither to be commited, Theſe 
two alo are laws perpetual, ur ſupra. 

5. Forthe better eff=Ring whereof, they may make ſuch orders as they ſhail from 
time to time think conyenienr,&c. and from tie to. time to rcforme, take, and ſet 
down the ſame. 

6. Which orders ſhall be of force (being warranted by authozity of Parlia- 
ment) and be duly performed, and pur in execution, 

We paſſe over all the fozmer laws befoze this Ac of 39 Elic. foz puniſhment 
of Rogues, Vagabonds,and ffurdy Beggars,many whereof were repealed by x E 
6. cap. 3, andall the reſt are repealed by this Ad of 39g Eli. and will come to 
the aboveſaid Act of 7 Jac. This law conliſfeth upon a ſhozt Pze.mble, and the 
body of the Act, which is divided into nine bzanches. g 


W hereas heretofore divers good and neceſlary laws and ſtatutes have 
been made and provided for the erection of Houſes of correction, for 
the ſupprefling and puniſhing of Rogues, Vagabonds, and other idle, 
vagrant, and diſorderly perſons,which laws have not wrought ſo good 
effect as was expected, as well for that the ſaid Houſes of Correction 
have not been built according as was intended, as alſo for that the ſaid 
Statutes have not been duly and ſeverely pur in execution, as by the 
ſaid Statutes were appointed, 


Jn this Pzeamble are rehearſed fwo cauſes wherefoze the fozmer law and ſfa- 
tute fok not ſo god effec as was erpected: Firft, foz that Youſes of Cozredi- 
on were not butlf accozding as was intended, wherein no deficiencie was in the 
law, but in the Jultices of Peace,which ſhould have o2dered the ſame to be ere- 
ed. Foz ſ&ing education of youth, and ſetting of wozke of idle and viſozderly 
perſons, are ſuch efſenttall parts of the well being of a Commen-wealth ; and 
the only meane fo compell them fo wozk(as the law now ffandeth)is by Youſes 
of Co2rection, ſeeing there hath been a default in the Juffices of the Peace here- 
tofoze, and the miſchtek ſo daily increaſing, we hope that the Juſtices of Peace, 
having yet power, will erect moze Youlſes of Cozreaton (which are alſo called 

TW 02k 


was appoinfed. 


And this excellent wozk is without queſtion feaſible ; Foz upon the making 
of the Statute of 39 Eli. and a god ſpace after, whileft Julkices of Peace and 
other Dfficers were diligent and induftrions, there was nota Rogue to be feen 


( oncerning Houſes of Correfion, &c. 
Wozk-houſes) ſo as we ſhall have neither 1Begger (as the Law of God com- 
mandefh) noz idle perſon in the Common-wealth. | 

The ſecond cauſc (which 1s:the cauſe of cauſes) is 
that caſe made and pzovided were not put in execution, as by the ſaid Statutes 


, foz that the Statutes in 
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in any part of England, but when Juffices * and other Dfficers became tepidi, * 39 Eliſ, cap.4; 


02 trepidi, Rogues, 4c. ſwarmed again; 


For remedy whereof, Be it enacted and eſtabliſhed by our Sovereign The x. branch. 


Lord the Kings Majeſty, and by the Lords Spiritual and Temporal, 
and by the Commons in this preſent Parliament aſſembled, and by the 
authority of the ſame, Thar all Laws and Statutes now in force, made 
for ereing and building of Houſes of CorreQion, and for puniſhing 
of Rogues, Vagabonds, and other wandring and idle perſons, ſhall be 


put in due execution, 


The firſt bzanch of the body of this Ac conliſteth on fwo parts : Fir,that 
all Laws and Statutes made foz erecting and building of Youſes of Cozrection 
tiow ii fozce ſhoyld be put in dne execution ; Which is fo enacted, foz the tnci- 
tation and intouragement of Juffices of Peace to doe their duties in this ſo 


impoztanf a cauſe; 


2+ Foz puniſhing of Rogues, Uagabonds, and ſturdy Beggers (fo2 thoſe are 
the wozds of the fozmer Statute now in fozce) ſhall be likewiſe put in due exe- 
Grecutton is the end and life of the Law. 


cution. 


39 Elif, ubi ſup, 


And be ic further enacted and eſtabliſhed by the authority aforeſaid, The 2, branch. 


T hat before the Feaſt of Saint Michael! the Archangel, which: ſhall be 
in the you of our Lord God one thouſand fix hundted and eleven, 

all be erected, built, or otherwiſe provided, within every Couti- 
ty of this Realm of England and Wales, where there is not one Houſe 
of Corre&ion already built, purchaſed, provided or continued, one or 


there 


more fit and convenient Houſe or Houſes of Correction, with conve- 
ether with Mills, Turns,Cards, 
ſet the ſaid Rogues, or ſuch 
other idle perſons on work : The ſame Houſes to be built, erected or 
provided in ſome convenietit place or Tow in every County : Which 
houſes ſhall be purchaſed, conveyed, or aſſured uato ſuch perſon or 
perſons, as by the Juſtices of Peace, or the more part of them, in their 


nient Backfide thereunto-adjoyning, t 
and ſuch like neceſſary Implements; 


Quarter-Seffions of the Peace, to be holden within every County of 


6 


this Realm of England and pyales, upon truſt, to the intent the ſame 
ſhall be uſed and employed for the keeping, correQing, and ſerring to 
work of the ſaid Rogues, Vagabonds, or ſturdy Beggers, and other idle 


and diſorderly perſons, 


C That before the Feaſt of Sairit Michael, 8&c,)] This clauſe was to ha- 
ſen, and upon penalty to infozce Juffices of Peace fo ſoneceſfary x charitable | 
a wozk. * Wuf this tlauſe being in the affirmative, takethnot away the per- Not. 
petuity of the Act of 39 El. fo2 the erection of Youſes of Cozrecion and Wozk/ 


houſes, fromtime to time, andat any time hereafter by J uſkices of Peace. 
| Shall be ere&ed,built;or otherwiſe provided.) The Statute of 39 


Aaaaa 


BI. 
uſed 


- Stat. de 5 Jac. Cap. 4, 
uſedonely the wozy{ereRcd,] but that included both the other wozds of this Ac, 
viz. [built and provided.] Foz if they cauſed a houſe already builded, to be pzo- 
vived oz pyrchaſed, and converted the ſame to a Youſe of Cozredion,this is an 
erecion of a Youſe of Cozrection within the Statute of 39 Elif. becauſe as to the 


Youſe of Cozrection it was newly erected. | : 
Cicero ad Bru= EreRior Senatus erat noſtris cohortgrionibus excitatus, | 


rum, With convenient backſide thereunto adjoyning, together with 


Mills, Turns,Cards,8c.] Theſe particulars,andall other neceſſary things 
appertaining thereunto, are included within the general wozds of. 39 Elic, viz, 
[for the providing of ſtocks, and all other things neceſſary for the ſame, &c,} which 
are. general and large wozds, and doe include all particulars neceſary what- 


«q Which Houſes ſhall be purchaſed,and conveyed, or aſſured, 8c,] 
This may be done by authozity of this Ac, without licence o2 offence of any 
fozmer Law. And theſe may be incozpozated by. the Statute of 39 Eliſ.cap.s, 
as in the expoſition of that Statute appeareth. 

The houſe to be imployed to th2e purpoſes : x1, fo2 the keping;: 2, fo2 the - 
- cozrening, 3+ foz the ſetting to wozk : Soas it 1s not a Youſe of Cozrecion . 
alone, but of ſafe keping, and ſetting on wozk., | 3.4 


« The ſaid Rogues, Vagabonds, or ſturdy Beggers, and other idle 
and diſorderly perſons. |] The Statute of. 39 Eli. by particular wozds did 
not extend to Kogyes, Uagabonds, and ſfurdy Beggers, but in general wo2ds, 
fo2 the puniſhment: of offenders thereunto committed. Which general wozds 

are both by the firſt bzanch of this Ac explained to be wandzing oz idle perſons : 
and many other bzanches of this Act, to idle oz diſozderly perſons;.and ſpecially 
by the bzanch, whereby the authozity of the Juſtices to commit to the Youſe of 
Cozrection is warranted, All idle oz,diſo2derly perſons may be committed by 
them-ta the Youſe of Cqzrecion and Wozk-houſe,  _... .. + 

.And where all the Judges cf England did fo2 the gad of the Common 
wealth,and the better inſtruction ativ direction of Juffices of Peace, and foz the 
diio execution of the ſaid Act of 39 Eliſ. amongft other things reſolve, that ſach 
perſons as be of any Pariſh, and have-able'bodies to wozk, and-be no wande- 
rers ab20ad out of the Parith, though they refyſe-to wozk at ſuch wages as is 
fared (02 commonly .gtven) in thoſe parts, are notwithftanding not to be ſenf 
fo thetr-place of birth,o2 lalt dwelling, by the ſpace of a year,but to. the Youſe of 
Cozrecton,upon conſideration had of-both the Statutes of the Pazand Kogues. 
ut if they that havg any lawful means fo live by,thongh they be of able bodies, 
any Fete to wozk, yet are they not fo be ſent tothe Youſe of Cozrecion. 

* Wut' by this Statate of 7 Jac. enaced long after the reſolution of the Judges, 
though they have lawful means to live by, yet if-they be idle o2 difo2derly per- 
ſons; the Jultices'of Peace have power to commit them to the Youſe of Cozre- 
Ron; 'a general and large power given to them, Without exception of any per> 
fon.. Aad their. -Miccimus tothe YBowle of Cozrection may be moze ſafely upon 

* The words in this-@tatute, Quia onoſa & inordinara perſona : foz that he is an *,idle and'diſ} 
the 5. branch are o2derly perſon,oz bhat he ts an ible perſon, oz that he is a diſo2derly perſon,accoz- 
in the diſ-jun- ding to the wozds of this A, then upon the Statute of 3 g Elif, 


Qive. ; 
And beit further enacted by the authority aforeſaid, That if the Gaid 

houſe to be erected, purchaſed,or provided, ſhall not be.ereced, built, 
or otherwiſe provided, before the Feaſt of $; Michael rhe Archangel, 
which ſhall be-in the year, one thouſand fix hundred and eleven, 
nexr enſuing the laſt day of. this preſent Seſſion of Parliament, That 
then every Juſtice of Peace: within every County of this Realm' of 
_ England 


The 3. branch. 


a. 


Concerning Houſes of Cori eftion, 3c. 


Enzland and Wales, where {uch houſe and backfite ſhall not be ere- 

ed or provided, ſhall forfeir for his ſaid neglect five pounds of lawful 

Engliſh money, the one moiry thereof to beunto him or them thar 

will ſue for the ſame by Acton of debt, bill, plainr, or information : In 

which ſuit, no protection, eſfoin, or wager of Law ſhall be admitted : 

And the other moity thereof to be employed and beſtowed towards 
the erecting, building, procuring or providing the ſaid houſe and back- 

fide, and ſuch neceflary implements, as aforeſaid, 


The penalty of five pounds of every Julfice of Peace, if the Vouſe of Co2re- 
con be not p2ovided within the time of this Act of 7 Jac. And how the ſame pe- 
nalty ſhall be recovered and 1mployed. : 
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And be it further enacted and eſtabliſhed by the authority aforeſaid; The 4. branet, 


That the Juſtices of Peace of every County within the Realm of Eng- 
land and Wales, at their Quarter-Sefſions of the Peace, to be holden 
for their ſeveral Counties (next after the erecting, providing or buil- 
ding of the ſaid houſe or houſes, and fo from time ro time) or the 
moſt part of them ſhall ele&, nominate and appoint, at their will and 
pleaſure, one or more honeſt fir perſon or perſons, to be Governour or 
Maſter of the ſaid houſe or houſes ſo to be purchaſed, erected, builr 
or provided : which perſon and perſons ſo choſen by vertue of this 
preſent Act, ſhall have power and authority to ſet ſuch Rogues, Vaga- 


bonds, idle and diſorderly perſons, as thall be brought or ſent unto the 


ſaid houſe, to work and labour (being able) from time to time, for ſuch 
time, as they ſhall continue and be remaining in the ſaid Houſe of Cor- 
rection, and to puniſh the ſaid Rogues, Vagabonds, idle and difordetly 
perſons, by putting Fetters or Gives upon them, and by moderate 
whipping of them, and that the ſaid Rogues, Vagabonds, and idle per- 
ſons, during ſuch time as they ſhall continue and remain in the ſaid 
Houſe of Correction, ſhall in no fort be chargeable to the Country for 
any allowance, either at their bringing in, or going forth, or during the 
time of their abode there, but ſhall have ſuch and ſo much allowance, 
as they ſhall deſerve by their own labour and work. 


*By this bzanch it is enacted, that the Juſtices of Peace,xc. ſhill clecxt. one 
o2 moze fit perſon 02 perſons, to be Governour oz P.ifter of the ſaid Youſe 02 


Youſes, 
Perein alſo are added idle and diſe2derly perſons, and power giten fo the 


Governour o2 Paſter to puniſh them, by putting Fetters o2 Gives upon them, 
and by moderate whipping of them. | 


Theſe idle and diſo2derly perſons ſhall be in no \o2f chargeable fo the Conn- Nora. 


try,xc. but ſhall have ſuch allowance as they ſhll deſerve by their own labour 
and wozk, 


And be it further enacted by the authority aforeſaid, That the ſaid The 5. branch, 


Juſtices of Peace of every County within every of their ſeveral Divi- 
fions, twice in every year at the leaſt, and oftner, if there be occaſion, 
ſhall aſſemble and meet together for the better execution of this Sta- 
cute, and that ſome four or five dates before their aſſembly and meer> 
ing, the ſaid Juſtices or the more part of them, ſhall by their Warrant 
command the Conſtables ard Tithingmen of every Hundred, Town, 

Aaaaa 2 Pariſh, 


Note this, 


T he 6. branch, 


Stat. de 7 Jac. Cap-4- 


Pariſh, Village, and Hamlet within their ſaid ſeveral Diviſions, which 
ſhall be affiſted with ſufficient men of the ſame places, ro make a gene- 
ral privy ſearch in one night within their ſaid Hundreds, Towns, Vil- 
lages, and Hamlets, for the finding out and apprehending of the (aid 
Rogues, Vagabonds, wandring and idle perſons, and that ſuch Rogues, 
Vagabonds, wandring and idle perſons, as they ſhall then find and ap- 
prehend in the (aid ſearch, ſhall by them be brought before che ſaid Jy- 
ſtices, at their ſaid aſſembly or meeting, there to be examined of their 
idle and wandring life, there to be puniſhed, or otherwiſe by their 
Warrant to be ſent or conveyed unto the ſaid Houſe or Houfes of Cor- 
re&ion within the ſaid County, appointed and prefixed, there to be de- 
livered unto the Maſter or Governour of the ſaid Houſe,or to his depa- 
ty or aſſignee, to be ſet to labour and work ; at which daies and times 


of aſſembly or meeting, ſo to be held by the ſaid Juſtices of Peace, the 


Conſtables and Tithingmen of every Hundred, Pariſh, Town, Vil- 
lage and Hamlet, ſhall then appear in every their ſeveral Diviſions, 
before the ſaid Juſtices of Peace, art the {aid aſſemblies or meetings, 
and there ſhall give account and reckoning, upon oath in writing, and 

under the hand of the Miniſter of every Pariſh, what Rogues, Vaga- 
bonds, and wandring and diſorderly perſons they have apprehended 
both in the ſame ſearch, and alſo between every ſuch aflemblies and 
meetings, and how many have been by them puniſhed, or otherwiſe 


ſent unto the Houſes of Corre&ion : which if the ſaid Conſtables or 


Tithingmen ſhall negle& to perform, as alſo to convey ſafely all ſuch 
Rogues, with all other idle or diſorderly perſons at the charge of the 
Hundred, as by the Juſtices of Peace Warrants ſhall be ſent unto the 
Houſes of Correction in the ſame County, that then they ſhall forteic 
ſuch further fines, pains, and penalties, as by the ſaid Juſtices of Peace, 
or the moſt part of them, ſhall be thought fit and conyenient, nor ex- 
ceeding the ſumme of forty ſhillings for-every offence. 


Zhe Juffices of Peace within their ſeveral Diviſions, twice every pear af 
the leaſt, and oftner, if there be occaſion, ſhall aCemble and meet fogether, ec, 

General and p2ivy ſearch ſhall bs made in every Yundzed, Town, xc. 

The Conſtables account of idle o2 diſozderly perſons, 4c. appzehended. 

Jn this bzanch theſe wozds are ſpecially to be obſerved, viz. Wich all other 
id'e or diſorderly. perſons at the charge of the Hundred, as by the Juſtices of. Peace 
Warrants ſhall be ſent to the Houſes of Correction, 


And for that it is convenient, that the Maſters or Governours of the 
ſaid Houſes of Correction ſhould have ſome fit allowance and mainte- 
nance for their travel and care to be had inthe ſaid ſervice, as alſo for 
the relieving of ſuch as ſhall happen to be weak and ſick in their cu- 
ſtody, and that the Subjes of this Realm ſhould in no ſort be over- 
charged, to raiſe up money for ſtocks to ſer ſuch on work. as ſhall be 
committed to their cuſtody : Be it therefore enacted and eſtabliſhed by 
the authority of this preſent Parliament, That the Maſters or Gover- 
nours of the ſaid Houſes of Corretion, ſhall have fuch ſumme of mo- 
ney yearly, as ſhall be thoughc meec, by the moſt part of the Juſtices of 
Peace within the ſaid County, at the Quarter-Seflions of the Peace, the 
ſame to be paid quarterly before-hand by the Treaſurers, appointed by 
one 


Concerning Houſes of CorreAion, exc. 


one Act made in the three and fortierh year of the late Queen Eli{abeth, 
intituled, 4» Ad for the relief of the poor, during the time they the 
 faid Maſters or Governours ſhall be imployed in the (aid ſervice, (the 
faid Maſter or Goyernour giving ſufficient ſecurity, for the continu- 
ance and performance of the ſaid ſervice) which if the ſaid Treaſurer 
ſhall neglect or refuſe to perform, that then the ſaid Maſter or Gover- 
nour of the Houſe of Correction, ſhall have authority by chis preſenc 
AR, to levy the ſame, or ſo much thereof as ſhall be unpaid, upon the 
ſaid Treaſurers account, in ſuch manner and form as by the ſaid Sta- 
cute they the ſaid Treaſurers are appointed and authorized to levy the 


weekly ſumme or paimenr, being to them unpaid. 


This b2anch pzovideth fo2 fit allowance and mainfenance fo be made fo the 
Paſters o2 Governours of the ſaid Youſes, #c. Dignus operarius mercede, 

Zreaſurers appointed by one Act made anno 43 Elif. cap. 2. tnfituled, For the 
relief of the poor, (and faiſly inftifuled in the laſt pztated bok of Statutes, Who 
ſhall be Overſeers for the poor, their office, duty and account) Which Act of 4 3 Elic. 
by the right fitle being but a p2obaftoner, hath been, and yet ts continued, as it 
appeareth by the Statute of 4 Car. Regis, Cap.4. 

Sf 1 Jac,cap,25. an addition thereunto, 


And becauſe great charge ariſeth upon many places within this 
Realm, by reaſon of Baſtardy, beſides the great diſhonour of Al- 
mighty God, Be it therefore enacted by.che authority aforeſaid, That 
every lewd woman, which after this preſent Seſſion of Parliament, ſhall 
have any Baſtard, which may be chargeable to the Pariſh, the Juſtices 
of Peace ſhall commit ſuch lewd woman unto the Houſe of Correction, 
there to be puniſhed, and ſer on work during the term of one whole 
year: And if ſhe ſhall eftſoons offend again, That then to be commitr- 
red to the ſaid Houſe of Correction as aforeſaid, and there to re- 
main until ſhe can put in good ſureties for her good behaviour, not 16 


offend ſo again. 


The puniſhment of lewd women having Baſkards, xc. That every lewd wo- 
man, which ſhall haye any Baſtard, which may be chargeable to the Parith, the Juſtj- 
ces of Peace may commit her to the Houſe of Correction, &c, @9 as if the will diC- 
charge the Pariſh of the keping of the Baſtard, ſhe cannot be puniſhed by this 


Statute, but by that of 1 8 Elif. cap, 3. 


And for that many wilful people, finding that they having chil- 
dren, have ſome hope to have relief from the Pariſh wherein they 
dwell, and being able to labour, and thereby to relieve themſelves and 
their families, doe neyertheleſſe run away out of their Pariſhes, and 
leave their families upon the Pariſh : For remedy whereof, Be it further 
enacted by this preſent Parliament, and the authority of the ſame, That 
all ſuch perſons ſo running away, ſhall be taken and deemed to be in- 
corrigible Rogues,and endure the pains of incorrigible Rogues : And if 
either ſuch man or woman being able to work, and ſhall threaten to 
run away, and leave their families as aforeſaid, the ſame being proved by 
two ſufficient witneſſes upon oath before two Juſtices of Peace in that 


Diviſion, That then the ſaid perſon ſo threatning, ſhall by the faid 
Juſtices 
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1 Jac. cap.25, 
21 Jac. cap.28. 


TThe 7, branch. 


See 18 Eliſ.ca. 3, 
and conrinued ro 
this day, 3 Jac. 

Cap.4» | 


The 8. branch, 


The 9. branch, 


* Morem fecerat 
uſus, Ovid, 

Ars fir quz ate- 
neris primum 
conjungitur an- 
nis, Ovid, 


Stat. de 7 Jac. Cap. 4- 


Juſtices of Peace be ſent to the Houſes of Correction, (unleſle he or 
ſhe can put in ſufficient ſureties for the diſcharge of the Pariſh) there 
to be dealt with and detained as a ſturdy and wandring Rogue, and to 
be delivered at the ſaid aſſembly or meeting, or at the Quarter-Seſli- 
ons, and not otherwiſe, 


his b:anch confiſfeth upon two parts : Firlf,if any man oz woman having 
childzen, being able to labour, and thereby to relieve their families, doe run 
away out of the Pariſhes, and leave their familtes upon the Pariſh, he oz ſhe 
is taken and deemed by authozity of this Parliament an incozrigible Rogue. 
2+ Jf any ſuch man 02 woman, being able to wozk, ſhall thzeaten to run 
away, and leave their families, as afozeſaid, the ſame being p2oved by fwo ſuf- 
ficient witneſſes befoze two Juſtices of Peace in that Diviſon, the ſame per- 
ſon ſo thzeatning, xc. ſhall be ſent fo the Youſe of Cozredton, as a furdy and 
wandzing Rogue, xc. unlelſe ſufficient ſurety be found fo2 the diſcharge of 


the Pariſh, 


And becauſe there ſhall be the more care taken by all ſuch Ma- 
ſters of the Houſes of Corre&ion, that when the Country hath been 
at trouble and charge, to bring all ſuch diſorderly perſons as afore- 
ſaid to their ſafe keeping, that then they ſhall perform their duties 
in that behalf; Be it therefore enacted by the authority aforeſaid, 
Thar if they ſhall not every Quarter-Seflions yeeld a true and lawful 
account unto the Juſtices of Peace, of all ſuch perſons as have been 
committed to their cuſtody : Or it the ſaid perſons committed to their 
cuſtody, or any of them, ſhall be troubleſome unto the Country, by 
going abroad, or otherwiſe, ſhall eſcape away from the ſaid Houſe of 
Correction, before they ſhall be from thence Jawtully delivered, 
That then the ſaid Juſtices ſhall. ſet down ſuch Fines. and Penalties 
opon the ſaid Maſter or Governours, as the moſt part of them in their 
Quarter-Seſfions ſhall think fit and convenient, and all Fines and Pe- 
nalties not herein before limited, ſhall be paid unto the Treaſurer, and 
accounted for by the Treaſurer aforeſaid : This Ad to have continu- 
ance for the ſpace of ſeven years, and from thence to the end of the 
next Seſſion of Parliament after the ſaid ſeven years, 3 Car, 4, Con- 
tinued until the end of the firſt Seſſion of the next Parliament. : 


Zhe Maſters of the Youſes of Cozrection ſhall y&ld a frue and lawful ac- 
count at -every Nuarter-Deſſions of all ſuch viſozderly perſons as have ben 
committed to their cuffody. 

Lhis Ac was but a pzobationer foz a cerfain fime, but it Hath been contt- 
nued : and laftly, by the ſaid Dfatute of 4 Car, cap. 4. 

Z@hus much have we wzitten foz the better and moze ſpedyerecuttion of theſe 
ercellenf Statutes ; and the rather, fo2 that few o2 none are committed to the 
common Gaole amonglt ſo many malefacto2s,buf they come out wozſe then they 
went in. And few are committed fo the Youſe of Cozrection, oz Wozking 
Pouſe, but they come out better. 

And where ſome are of opinion, that in particular Towns a diſcreet and er- 
pert wozkman may (cf the young and idle people as volunfaries on Wozk; : 
Certainly, the youth on-both ſeres hath (in the time of this great negligence) 
gotten ſuch a * trade of picking,the very, ſtealing of wod,and the like, thzough 
tbleneſſe, as they will be never b:ought to wozk, unlefſe they be therennfo com 
pelled (and the rather, foz that ſome of their Parents and Paſters have —_— 


( oncerning Houſes of CorreTion, xc. - 


by them) but compelled they-may- be, and this great wozk: happily effected, if 
by the-o2ber of the Juſkices of Peace theſe Dtatutes be put in due erecufion. 
Se the Statute of 43 Eliſ.cap.2, * Kon” 

We have: not gone aboat to.ſpeak of the Statute of 39 Eliſ. oz other Dfatates 
soncerning Rogues, xc. o2 the Pwz, #c. Which all the Judges of Englami have Lamb. Juſtice of 

upon due conſideration explained, and which are trulp-rehearſed and im Peace, libs, |» 

p2inted, and ought to be obſerved, other then ſuch as later fas Pag.207, 
of Parliament have altered, whereof ſome- 
| what hath ben ſaid. 
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The 1. branch. 


I. part Vet, Mag, 
Chatt, 128. 


Tf an _— 
C e had been 
layed 
before this AR, 
it is not lawful 
newly ro eret 

. the (ame after the 
endof our AR. 


The 3. branch. 


An Expoſition upon the Statute of 31 Eh/.Cap.7. 


concerning, Cottages and Inmates. 


————————————_— 


O R the avoiding of the great inconveniences which are found by ex- 
2 perience to grow by.the erecting and building of great numbers and 
multitude of Cottages, which are daily more and,more increaſed in ma- 
ny parts of this Realm: Be it enacted by the Queens moſt excellent Ma- 
jeſty, and the LordsSpiritual and Temporal, and the Commons in this 
preſent Parliament aſſembled, and by the authority of the ſame, That 
after the end. of this Seſſion of Parliament, no perſon ſhall within this 
Realm of E»zland, make, build, or erect, or cauſe to be made, buil- 
ded, or erected any manner of Cottage for habitation or dwelling, nor 
convert or ordain any building or houſing, made, or hereafter to be 
made, to be uſed as a Cottage for habitation or dwelling, unleſſe the 
ſame perſon doe aflign and lay to the fame Cottage or Building four 
acres of ground at the leaſt, to be accounted according to the Statute 
or Ordinance de terris menſurande, being his or her own free-hold and 
inheritance, lying near to the ſaid Cottage, to be continually occupied 
and manured therewith, ſo long as the ſame Cottage ſhall be'inhabired, 
upon pain that every ſuch offender ſhall forfeit to our Sovereign Lady 
the Queens Majeſty, her heirs and ſucceſſors, ten' pounds of lawful 
money of England, for every ſuch offence. 


« Cottage, | Js derived from the Saron wozd Cote, unde Corerelli foz 
Cottagers, and Cotragium foz a Cottage. Vide the firſt part of the Inſtitutes, 
ſea.n, fol.5. out of Domeſday. And the Statute entituled, Extenta manerii, an- 
no 4 E, 1, Item inquirendum eſt de Coterellis, viz. qui Cottagia & Curtilagia te- 
neant, And this ſignification it had by the Common Law, 


q Noperſon, 8&c,] This crtends as well fo perſons politick and in- 
cozpozate, as to natural perſons whatſoever. 

This firſt bzanch pzohibifeth four things: Firft,the new erecting o2 building 
of any Cottage after the end of this Parliament, which was 29 Martii, anno 
31 Eliſ, anno Dom.1 589. . 

2. It p2ohibiteth the converſion o2 o2daining of any houſing oz building, 
made, 02 hereafter to be made, fo be uſed as a Cottage. | 

3. Albeit the houſe o2 building were made befoze this Ac, yet if the conver- 
ſion were after the 29. dayof March x 589. it is p2ohibited by this Statute , foz 
in point of converflon the. wozds be (made, or hereafter to be made.) 

4+ Theſe things are p2ohibited in this bzanch, upon pain of fozfeiture of ten 
pounds to the King fo2 every luch offence. | 


And beit further enacted by the authority aforeſaid, that every per- 
ſon, which after the end of this Seffion of Parliament, ſhall willingly 
uphold, maintain, and continue any ſuch Cottage hereafter co be ere- 
cted, converted, or ordained for habitation or dwelling, whereunto 
four acres of ground, as is aforeſaid, ſhall not be aſſigned and laid to 
be uſed and occupied with the ſame, ſhall forfeic to. our ſaid Sovereign 
Lady 


Concerning Cottapes and Inmates,gc. 


Lady the Queens Majeſty, her heires and ſucceſſors, forty ſhillings, for 
every moneth that any ſuch Cottage ſhall be by him or them upholden, 
maincained, and continued, 


MThis bzanch inflicted puniſhment tipon ſich as ſhall willingly eiphold, main- 
tain, and continue any * ſach Cottage after the end of this Parliament ,either 
ereced, o2 converted, o2 o2datned, as is afozeſaid, fo2 habitation, xc. upon the 
penalty of fozty ſhillings to the King foz every moneth that any ſuch Coftage 
ſhall be mainfained. Eo 

20 as a Coftage is twofold, either newly erected, o2 builded after our fatute, 
o2 of a houſe built befoze oz after our ſtatute, and converted after our ſfattite tg 
a Cottage, | 

But out of theſe two bzanches are five erceptions, ES 

* By the firff bzanch ofthis Ac any perſon may either erect a new Coffage, oz 
convert an oldoz a new houſe to a Cottage, if he layto it foure acres of ground 
at the leaſt, which muſt have theſe foure incidents: F iff, theſe acres muſt be ac 
counted accozding to the ſfatute oz ozdinance de admenſuratione terrz, anno 3 | 
E. r. which is after ſirt&en fot and an half to the pole. 2. Theſe foure acres 
mul be his 02 her freehold and inheritance (fo2 neither grounds holden by copy, 
oz foz life o2 lives, oz foz any number of yeares will ſerve,) and it mult be fre- 

hold either in fe-ſimple, oz fe-taile, 3. They mult lye ner the ſaid Cottage, 
4. They muff be-continually occupied therewith, ſs long as the Cottage ſhall 
be inhabited. | 

This Act extends not to Cottages ereced, o2 hotiſes converted to Cottages 
befoze the 29. day of Parch 589. The ſecond bzanch maketh this clear, = 

This Ac ſhall nof extend to any Cotfage which ſhall be o2dained (that is, 
converted) oz erected to o2 foz habitation oz dwelling th any City, Town co2po- 
rate, ancient 1Bozough, oz Parket town. pea  _ 

Noz to any Cottages 02 Wuildings ereced o2 convertcd fo2 the neceſſary ha- 
bitation of any labourers in any Pinerall wozks, Cole-nnnes, Nuarrtes, oz 
Delfes of ſtone oz ſlate, oz about making of bzick, tile, lime, 02 coles ; ſo as the 
ſame Cottages oz 1Bnildings be not above one mile diffant from the Pinerall, 

- . oz other wozks. SE e. : | Fea; 

Noz fo any Coffage fo be made in th2e places, viz. 1. within a mile of the ſea, 
2. Upon the fide of ſuch part of a navigable river, whore the * Admitrall ought to 
have juriſdiction, ſo long as a ſailer ſhall dwell theretn,;oz ſome perſon of manuell 
occupation, fo2 the making, furniſhing, o2 vicuallingof any Hip, xc. 3. In any 
Fozreft, Chaſe, Warren, oz parke, ſo long as the tinder Keper 03 Warrener 
dwell therein, xc. | 

4- Noz to any Cottage * heretofoze made, x, fo2 a common herdman, 2. fo2 a 
common ſhepheard, #c- (of whom his cottage is called a ſhe&pcote) ſo long as a 
common herdman o2 ſhepherd ſhall therein dwell. 3. foz a pcoz, lame, lick, aged, 

impotent perſon. 
5 = this exception ertendeth onely to Cottages ereded oz made befoze this 
Ad, by reaſon of theſe wozds [heretofore made] but none of theſe th2e can be 
ereded after this ſtatute, foz any of theſe thzw& purpoſes, unleſs there be laidfo 
it foure acres of ground with the foure incidents aboveſaid. Lambert Juſtice of 
Peace, pag, 476. miltaketh this part, and foz heretofore, ſaith hereafter. But by 
the ſtatnte of 43 Eliſ, cap. 3, either the Church-wardens and over-ſeers, oz 
the greateſt part of them, by the leave of the Lo2d of the walf, xc. in waiting, 
under the hand and ſeal of the L02d,02 by o2der of the Juffices of Peace af their 
generall quarter Seſſions, by the leave of the Lozd, as is afozeſaid, may ered 
convenient houſes of habitation foz po2 impotent people, and alſo fo place In- 
mates, o2 moze families then one in one Cottage 02 Youſe. Firff note that thts 
ertendeth only to ſuch as be pwz and impotent. 2. It extendeth not toany com- 

mon herbdman oz ſhepherd, as hath w "5 Y milkaken, ties 
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Nots; this word 
[ſuch] referrech 
to the Cottages 
deſcribed ro be 
erected or cons 
verted after rhe 
end of our Par- 
liament, 


The x. exceptis 
ON. 

T his ſtature is 
named in our 


5 AR, The ſtatute 


or ordinance de 
terris admenſuran« 
ds. 

Vid.zs5 El.ca,6. 


The 2, etcepti« 
On. 
The 3, eXcePti= 
on; 


The 4. excepti= 
on, 


The g. exception; 
* Scefor this the 
fourth part of the 
Inftirures, cap. Of 
the Courr ofthe 
Admiralty. 


* This fourth 
part needed not 5 
for the body of 
the AR extens 
ded to Cartages 
hereafter 3 but 
abundans cautela 
01 nocet, 
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T he 3: branch, 


See the ſtatute of 
43 Eliſ.cap.2.ut 
ſup. concerning 
lnmates, 
Inquilinus (deri- 
yed of in & colo, 
to dwell within) 
is the proper 
word tor an In- 
mate, or Under- 
ſitter, 

* Coke lib. Int, 
365, b. 


= 


Stat. de 31 Eliſ. Cap.7: 


Noz doth ofir Act extend to any Cottage to be made and decre&d upon coms 
plaint made to Juſfices of Aſſiſe,o2 Jufkices of Peace in open Aſſiſes,02 Nuars 
ttr Seſſions of the peace to continue foz habitation,during the time only of ſuch 
decree. This laſt bzanch extendeth only to Cottages made after our ſtatute. 


Provided alſo, and be it enacted, that from and after the Feaſt of All 
Saints next coming, there ſhall not be any Inmate, or more families or 
houſholds then one, dwelling or inhabiting in any one Cottage, made, 
or to be made or erected, upon paine that every owner or occupier of 
any ſuch Corrage, placing, or willingly ſuffering any ſuch Inmate, or 
other family then one, ſhall forfeir and loſe ro rhe Lord of che Leer, 
within which ſuch Corcage ſhall be, the ſumme of ten ſhillings of law- 
full mony of England, for every moneth that any ſuch Inmate, or other 
family then one, ſhall dwell or inhabit in any one Cottage, as aforeſaid, 
And that allandevery Lord and Lords of Leet and Leetrs and their Ste- 
wards within the precin& of his and their Leet and Leets, ſhall have 
full power and authority within their ſeverall Leets, to enquire, and co 
take preſentment by the oath of Jurors of all and every offence and 
offences in this behalf, and upon ſuch preſentment had or made, to le- 
vie by diſtreſs to the uſe of the Lord of the Leet, all ſuch ſummes of 
mony as ſo fhall be forfeited : And moreover, that it ſhall be lawfull 
for the Lord of every ſuch Leet where ſuch preſentment ſhall be made, 
fo recover to his owne uſe any ſuch forfeiture, by aftion of debt in any 
of the Queens Majeſties Courts of Record, wherein no eſfoine, pro- 
tection, or wager of law ſhall be allowed, | 


< There ſhall not be any Inmate or more families or houſholds then 
one, dwelling oriahabitiag in any one Cotrage, &c,] Inmate. Jn the 
ſtatute of 35 Eliſ, cap. 6. 4t ts (aid Inmate, o2 Under-ficter. Ft is here well er- 
plained by theſe wo2ds (or more families in any one Cottage.) | | 

Þere even things are to be obſerved : 

_ : That no Inmate 82 Under-litter can be within this ſtatufe, but in a 
ttage. | 

2. This bzanch concerfiting Jumates ertendeth to Coftages as well made 
bekoze this ſtatate, as after. 

3. Andas well to * Cottages having foure acres of ground oz moze laid fs 
them, as is afozeſaid, as others that have no ground af all. 

4. Upon pains that every owner oz occupier ofany ſuch Coffage, placing,s; 
willingtyſtfering any ſuch Jnmate, 02 other family then one, ſhall ſoafeit and 
loſe fo the Loz2d of the Leef, within which ſuch Cottage ſhall be, the ſumme of 
ten ſhillings fo2 every moneth, xc. This moneth is to be accounted accozving 
to the computation of 28 dates. 

5- Andupsn ſach /pzeſentment had o2 mave, fo levie by diffreſs,xc.that is,fo 
ſell the viſtroſs which he ſhall take within the pzerind of the Lect foz ſuch fozfei- 
—n ; and if there be a furpluſage overthe value of the fozfeiture,to deliver it to 

-6, This Act exfenvdeth as well fo Inmates in Cottages in any City, Town 
cozpozate, anciont Bozough, oz Parket town, as in any other Cottage where- 
foever. Vide Hill, 8 Jacobi in communi banco, Rot, 2193. betw&en John Paſc 
Plaintiſe, and Roberc Pear Dofenvant tn Treſpaſs, Salop. A jultification upon 
this Ttatute foz the penalty foz keping an Jamate, 

7. Bereby the Ac giveth electon tothe Lozd to fake his remedy by action of 
bebt in any of the Kings Courts of Recg2d, 

Be 


Concerning Cottages and Inmates. 
'Be-it further-enacted by the authority aforeſaid, that all Juſtices: of 


Aﬀiſes, and-Juſtices of Peace in their 'open Seſſions, and every Lord: 
within the precin&t of his Leer, and none others, ſhall have full power 
and'authority:within their ſeverall limits and juriſditions, to enquire 


of,heare and derermine all offences contrary to this preſent Ac,as well 
by:Thdi&ment.-as otherwiſe by preſentmear or infortnation, and to: a- 
wardexecution'tor the levying of the ſeverall forfeitures aforeſaid, by 
Firri fatias) Blegit, Capias; or otherwiſe, as the cauſe ſhall require, 
- Ji this bzanch theſe foure things are to. be obſerved: 3. 116 
vx; That thele. 3.viz.Juftices of Aſſiſes, Juffices of Peace,and Lozds of Leets, 
anÞng other-Juyges o2.Juſtices can enquire.4c. any of the offences againlt this 
ftatnte. ;And therefoze the Sheriffe in his Turn cannot enquire, xc. efany of- 
fence Again this ſfatute committed within the Let of any Lozd thereof. * 
hs Tha Lhe ray enquire, heare, and determine all offences;xc. ſo as there 
a toni tpower'in every of theſe th2&e, and the judgment, ec. of fuch one 
of them, as doe-fitlt enquire, heare, and determine the ſame, ſhall fand.;' and 
each of them may enquire ofall and every of the offences againſt this Ag: --. 
As well by Jnditement,oz otherwiſe by Pzeſentment o2 Infozmation. The 
uterenc between an Jnyitement and pzeſentment 1s this, that the Anditement 
is dzawn and ingroſfed in parchment in fozme of Law, and deliveredfo the Ja- 
ra2s-to-be enquired of, xc. And a pzeſentment is pzoperly:that which the Ju- 
r02s find andipzefent to the Court, without.any fozmer Inditement delivered to 
them, which afterward is reduced to a fozmed Jnditement., Every Inditement 
Ghich is foung-by-the Jurozs 1s pzeſented-by:them to'the-Court ; foz the Recozb 
faith,:Juratores przſencaor, &c, when they-find an Inditement. And therefoze 
every Jnvitoment is a Pzeſentment, but every Pzeſentment is not an Jndite- 
ment, $5723; , 7248 | 
{2 Dffencesifound in Leets, Court Barons, xc. are commonly called P:eſenf- 
ments : which was the reaſon that this Aa, giving juriſdiction fo a Leet, doth 
aſe this wozd-(Preſentment) in this and the third bzanch. + +» | 
{ .. 4. Loaward execution by #* Fierti factas, Blegit, Capias, 02 otherwiſe : Yereby 
is greater juriſdiction given fo the Leet,then it hadat the common Law ; So as 
the Lo2d of the.Leet hath by the third bzanch power to levie the fozfeiture due 
to him by diftreſs, o2 by action -of debt by the common Law; and by thts fourth 
bzanch, by Fieri facias, Elegit, 02 Capias, 


» _ M 


Provided alwayes, that this Statute, or any thing therein contained, 
ſhall not in any wiſe be extended to any Cotcage, which ſhall be ordai- 
ned or erected to, or for habitation or dwelling in any City, Town 
corporate, or ancient Borough, or Market town within this Realm, 
nor to any Cottages or Buildings, which ſhall be erected, ordained, or 
converted to, and for the neceſlary and convenient habitation or dwel- 
ling of any workmen, or labourers in any minerall works, cole mines, 
quarries, or delfes of ſtone, or ſlate, or in or about the making of brick, 
tile, lime, or coles within this Realme: So as the ſame Corrages or 
Buildings be not above one mile diſtant from the place of the ſame mi- 
nerall or other works, and ſhall be uſed onely for the habitation and 
dwelling of the ſaid workmen, nor ſhall in any ſort prejudice, charge, 
or impeach any perſon or perſons, for the erefting, maintaining, or con- 
tnuing of any ſuch Cottages, as are before in this Proviſo mentioned 
and ſpecified, 

Provided alwayes, that this Ac ſhall not exrend to any Cottage to 

Bbbbb 2 be 


* Co.li.Intrar? 
665,666, 


Virg.2, Eglog. 


| Stat. de 31 Elf, Cap.7. 

be made within 2 mile of the fea, or upon the fide of fuch'part of any 
navigable river, where the Adaurall ought to have jurifditibn, ſo-long 
25 no other perfor hall therein inhabit, but a Sailer, or. man:of magiall 

pation, toor for making, furniſhng, or victualling of, any Ship'or 
Veffeit, uſed roferveomthe fea ; nor on any Cottage tobe made in any 
Forreſt, Chafe, Warren, or Parke, fo long as no other /perfon ſhall: 
therein inhabic, bur an Under-keeper or Warrener, for the:good keep- 
ing of the Deexe,or other game of Warren z nor to any'Cotiage heres 
tofore made, ſo long as no other perſon ſhall therein inhabit, bur a com- 
mon Herdman or Shepherd, for keeping the cattell or theep of. the 
Town, or a poor lame, ficke, aged, or impotent perſon; \nor to. any 
Cottage to be made, which for any juſt reſpet upon complaint tothe 
Tuſtice of Aﬀiſe at the Affiſes, or to the Juſtices of Peace at the Quarter 
Seſſions, ſhall by their order entered in open Afliſes or Quarter Seffi- 
ons, be decreed to. continue for habitation, for and during ſo long. tine 
_—_ 7 by ſuch decree ſhall be tolerated and limited. $844, 35 &1{-6, 
43 Eiſ,2, 25%, 


94 wh PÞ2oviſo's ſufficient hath been: ſpoken befoze in the ſecond bzanch of 
th Tatute. . M001 
' The inconveniences that grow by.unlawfull Cottages,and Inmates in Cof- 
tages againlk this fatute, as appear by the Pzeamble, are great, 'beingineſts to 
hatch ivleneſs, the mither of pickings, theeveries, tealing of wwd, xc. tending 
alſo tothe pzejudice of lawfult Commoners; fo2 that new ereted Cottages with- 
inthe menozy of man, though thep have foure acres of ground, oz moze latd to 
them, acco2ding to this Ac,ought not to common in the waſfts of the KL o2d; bat 
the greateſt inconvenience of all is, the ill bzeding and educating of 
which inconventences may be caſily helped and remedied by the p:oviſtons of 
this ercellent law, if Lo2ds of Leefs and their ſtewards would look to the ere- 
cution of this Act, which we holvthe readie meanes : foz albeit the Cottage erey 
eed, oz converted, cannot by any p2odillon in this ſtatute be vemolilſhed,s2 pulled 
down, yet the execution of the penalty of this Ac will make it inhabitable, and 
wozk the deſired effect. And they may alſo be amerced foz wzongfull commoning 
in the Court Baron. - | | 

Caſaa caſu (id ct) ruina, quia ruinz eſt obnoxia, 

Domuncula, tugurium a tegendo, 


Pauperts & tuguri congeſtutm ceſpite culmen, 


74.1 
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A Colledtion and Expoſition upon the Statutes 

"of Imployments, viz, 14 R.2.cap.1i & 7s FT 4.cap.5, 4H. 

-- 4+ Cap. 15.5 H.4.cap.g. 6 H.4cap.4. 11 H.qecap.8. 9 H5. 

©, cap.9. Stat. 2. 8 H.6. cap.24. 27 F6. cap.3. 157 Eq. cap.t. 
1 F1.7. cap.2. 3 H.7. cap.s. "nn | 


Wirh theirſeveral alterations and tepeals, and expirations of 
'" ſome of them , our principal aim ever being to ſet down 
' how the Law ſtandeth at this day. | 
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TDD Cfo:e the making of any, of theſe Statutes, we find that Berchant-ſtran- Ror. Vaſcon. 18 
gers founh ſyretics that they ſhould not cgrry out the merchandizes which #2. 2-21. 


they bought. in. 


- If was ever the policy of this Realm to enterfain Berchant-ſfrangets fairly $6 1m. Charts 
*nd freely, having reſpec how otr Perchants. were dem#zaned ab2oav. ' c.30. 5 H.4.c.7. 


Jn the 18. year of E.r. in the Parliament roll it\'is contained thns © Cives Rot. Parliamene, 
London, .petuat quod alienigenz mercatores expellantur @ Ciyirate, quia- ditantur ad 18 E.r. fol.4. nu, 
depauperationem civium, &c. | SE. IA «4, 

- Reſponſio, -Rex intendit quod mercatores extranet ſunt 1donet & utiles magnati- 

bus, &c, & non habet confilium.eos expellendl, we Þs 2 
'* Mhere be two kinds of Stafufes concerning imployments, the one where 
merchandizes;tc. are bzought in,the other upon exchange. And firſt of the firlt. 
. . The fatutes of 14 R,2,cap.r. and 2 H,4.cap.s. are altered by the Statute 


' 


of 4 H.4.cap.x 5+ And therefoze we will begin with it. 


* Tt is ordained and eſtabliſhed that all Merchant * Aliens, * =o dr yrn mou hath aliens, 
' OT T1035 dla 35s : # "FEATS . . whic ate hath been omitted. 
ſtrangers, and_ denizens, which bring .metchandizes into y;, 2 Smans x. This A 


the Realm of. Z»gland, and the ſame. doe ſell within the tendeth ro the whole merchandizes, 
Realm, and receive Engliſh money for the ſame, ſhall and to the whole money 5 whereas 


the two former extended: but to the 


beſtow the ſame money upon other merchandizes of Eng-- half, z7 H.s6. cap.z. further provi- 


land without carrying of any eold or ſilver, in co:n, fon was added, bur that Stature is 
. y S, y © : L expired, This A is confirmed by 


plate, or maſs out of the ſaid Realm, upon pain of for- 0 $.qur of 5 H.4. cap.g. vid. x» 
feiture of the ſame, ſaving alwaies their reaſonable coſts. £.4. cap.r. & 3 H.7. cap.8. 


There were two notable cauſes of the making of this Ac,as it is declared by 
the Statute of 5 H.4.cap.g. viz. Firlt, fo the better keping of gold and filver 
within this Keatm. Decondly,foz the increaſe of the commodities of the ſane. 


i} * Denizens.] Here denizens are taken foz Berchant- * The former two Statutes extended 
| A to ſtrangers onely, 


aliens, ffrangers which have obtatned Lefters patents of deniza- FS; 

tions; And in this caſe, they are derived from donaiſon, id eſt, do- ,jz or rhe O re ee 
natio, becauſe his freedome ts given fo him by the king, and were qoch clear ir. E 
inconvenient if it ſhould erfend to natural bozn Subjects ; and the See the 61ſt part of he Inſticures. 
ſtranger made denizen is in equal t miſchief (if not in greater) * hates 6 Frchis ward crafhent 
with the mer ſtranger, and this Dtatute ſfandeth yet in fozce, 150 reloived-7 Eliz. by the Baron#, 
WBbbbb 3 Wit 
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This AR of 17 


K. 4. is confirmed 
by 3 Fi.7.cap.6. 


* Nota, (liege 
people,) io as he 
cannot pay it to 
a ſtranger, or he 
that is made dent- 
gen, for lcige is as 
much as {ub;ect 
born, 

T 1 H.7. Cap.2. 
11 H.9. cap.14. 


8 H.6, cap.24, 


See a cale upon 
this Star, in an 
information, &c. 
10 H.7. a. b. 


9 H.6. cap 2, 

10 H.7.7.b 

Sr William Ca- 
pe's Cale, 

5 E.6. cap. 7. 


6 H.4. cap.4, 


* A neceſſary 
branch to be put 
in cXecution. 


T he ſecond patt. 


14 R.z.cap.2. 

It was altered by 
the Statute of 

9g H.s.cap.9. 
Stat. 2, but that 
Statute is exPi- 
red, and 14 R.2. 
AMandcth in force. 


Statutes of Imployments. 


3uf the Statute of r7 E.4. cap. r. extends not to rangers which are made 
denizens : and therefoze ſuch as are ſo made dentzens, are out of the penalty 
of that Statute, but within the penalty of this of 4 Hen, 4. And that Ac of 
17E.4. hath altered this Ac in another point, viz. that either he may impley 
the money upon the merchandizes, wherennto 4 5.4. only extended, oz other 
commodities of the Realm, 02 he may put the ſame in payment to the Kings 


- * lege people within this Realm. 


Such as are made denizens by letters Patents, o2 by Parliamenf,o2 other- 
wiſe, ſhall pay foz his merchandize like cuſfome and ſubſidy, as they ought oz 
ſhould pay afoze they were made denizens, Dc 11 H.7.cap.14, and 22H.8 
cap.$, De the Dtatute of x Eliz. cap.11. | 


C Engliſh money.] This is intended of all money of goldo2 filber cur; 
rant within the Realm of England, although it-be not coined within England, 
By this Act he might have received Engliſh money. either in ſilver oz gold, but 
by the Statute of 8 H.6.cap.24. he cannot receive any gold, noz onght to refuſe 
the payment in ſilver. h COLE 

1Þy the ſaid Act of 8 H.6. no Engliſh man ſhould ſell within this Realm,xc. 
ko any Perchant alien,xc.any manner of merchandizes but onely foz ready pay- 
ment in hand, o2 elſe in merchandizes fo2 merchandtizes, to be paid and contens 
fed in hand, upon pain of fozfeiture.of the ſame ; but by the Qtatute of g H.s. 
cap.2, at the next Parliament liberty was given foz Clothes onely from fix 
moneths to fix moneths next enfang after ſuch bupings made, without giving 
any further day of payment, upon pain of fozfeiture of the ſame. This o2dinance 
to endure as long as it ſhall pleaſe the King, but fo all other merchandizes the 
Statute of 8 H.s, ſfkandeth in fo2ce. PETE, 


<« Aslong as it ſhall pleaſe the King,] This Statute fandeth until the 
King 02 ſome of his ſucceſozs (foz ſucceſſozs are included under the name of 
King) thall adnul oz. make the ſame void by Pzoclamation under the great 
Deal, which is the mean to make this Act void, andall others of like nature. 
Like Ads are in 6 Hen, 6, cap.1, 8 Hen.6, cap.8, 18 Hen, 6, cap.13, 5 Ed.s, 
Cap, 7&C, | 

The ſaid Act of 4 H.4. cap.15.. pzeſcribed no time fo2 the imploying of the 
money, but the Statute of 5 H.4. cap. g. doth binde them to imployment within 
a quarter of a year after their coming info this Realm : Wut af the next Par- 
liament holden the nert year, that baanch onely foz the limitation fo a quarter 
of the year 1s made void and abnulled; but the twoother bzanches, viz. foz the 
taking of * ſureties by cuſfomers and controllers in all the parts of England foz 
due tmployment; And concerning money taken by exchange in'this Kealnt 
(whereof moze ſh:ll be ſaid hereafter) are not repealed by 6 H.4. | 

Dce the reſolution of the Barons cf the Exchequer anno 7 Eliz, and entred in 
the Cuffome-houſe concerning the Statutes of imployments, 

The Juſtices of Peace have power fo hear and determine all defaults any 
fozfeitures purviewed oz inflicted by the Statute of 17 E.4.cap.1, 


The other kind of Statutes concerning imployments upon erchange. 


That for every exchange that ſhall be made by Merchants to the 
Court of Rome, or elfwhere (beyond the Seas) that the ſaid Mer- 
chants be firmly and ſurely botnd in the Chancery, to buy within 
three moneths after the exchange made Merchandizes of the Staple, as 
wooll, leather, woolfels, Jead, or tin, butrer or cheeſe, cloths or other 
commodities of the land, to the value of the ſumme ſo exchanged, upon 
pain of forfeiture of the ſame. 

This Dtatute extendeth to exchanges made by any Perchant alien, denizen, 
02 bozn Dnbjec to fozein parts. 

: And 


Statutes of Imployments. | 74.1 
Andalfo that the money delivered by exthange in Ergland be imploped upon = 
the commodities of this Realm within the ſame Realm, upon pain of fozfeittire 


of the ſame money. 
Lhis Art erteriveth fo money delivered by wap of chantge moragg the 

Realm, and this bzanch is not repealed by the Statute of 6 H.4. c 
Anno23 H,8, a Pzoclamation was made foz obſervation of the "Statutes of 140it Chron. a 

imployments. 23 H.8. pag.299; 
An uſual thing when neceſſary Dfatutes have ben (molt commonly foz p2i- 

vats ends) fo2 a time diſcontinucd, to give all men notice-thertof by Pzocla- 

mation, that ſuch Statutes foz the time fo come ſhould be put in due execut tort. 


Zhis have we done upon conſideration of all the ſaid ſeveral Statutes fo2 ads 
bancementof trade and traffick, eſpecially of our native commodities, the life 


of every Kingdome, and pzincipally of J les; 
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The Statute.of 25-Hen.8. Cap.15..concetfing 


Printers, and Binders of Books. ©” 


— 


PE irenatted, &c,..that no: perſon or perſons reliant Or inhabitant 
} within this Realm, 8c. ſhall buy to ſell again any printed Books, 
brought from any parts out of the-Kings obeiſance, ready bound in 
boords, leather, or parchinent; upon pain to loſe and'forteit for every 
book bound our of the Kings obeiſance, and'brought into this Realm, 
and bought by any perſon or perſons within the ſame toſeft'again con- 
trary to this AR, ſix ſhillings eight pence. 

And be it further enaRed by the authority aforeſaid, that no perſon 
or perſons inhabitant or reſiant within this Realm, &c. ſhall buy within 
this Realm, of any ſtranger born out of the Kings obedience, other then 
of Denizens,any manner of printed books brought from any the parties 
beyond the Sea, except only by engroſs, and not by retail : upon pain 
of forfeiture of 6s. 8d, for every book ſo bought by retail, contrary 
to the form and effe& of this eſtatute, the Taid forteitures to be alwaies 
levied of the buyers of any ſuclfbooks, contrary to this Act: The one 
half of all the ſaid forfeitures to be to the uſe of our Sovereign Lord 
the King, and the other moity to be to the party that will ſeiſe or ſue 
for the ſame in any of the Kings Courts, be it by bill, plainc, or infor- 
mation, wherein the Defendant ſhall not be admitted to wage his Law, 
nor no protection, ne efloin ſhall be unto him allowed, 

Provided alway, and be it enacted by the authority beforeſaid, that 
if any of the ſaid Printers,or Sellers of printed books, inhabited within 


.this Realm, at any time- hereafter happen in fecn wiſe to enhance and 


encreaſe the prices of any ſuch printed books in ſale or binding, at too 
high and unreaſonable prices, in ſuch wiſe as complaint be made there- 
of unto the Kings Highneſs, or unto the Lord Chancellor, Lord Trea- 
ſurer,or any of . 4 chief Juſtices of the one Bench or of the other : that 
then the ſame Lord Chancellor, Lord Treaſurer, and two chief Juſti- 
ces, or any two of them, ſhall have power and authority to enquire 
thereof, as well by the oaths of twelve honeſt and diſcreet perſons, as 
otherwiſe by due examination by their diſcretions. And after the ſame 
enhaunſing and encreaſing of the ſaid prices of the ſaid books and bind- 
ing ſhall be ſo found by the ſaid twelve men, or otherwiſe by ex3mina- 
tion of the ſaid Lord Chancellor, Lord Treaſurer, and Juſtices, or two 
of them : that then the ſame Lord Chancellor, Lord Treaſurer,and Ju- 
ſices, or two of them at the leaſt, from time to time, ſhall have power 
and authority to reform, and redrefle ſuch enhaunſing of the prices of 
printed books, from time to time, by their diſcretions, and ro limit pri- 
ces as well of the books, as for the binding of them : and over that the 
offender or offenders thereof, being convit by the examination of | 
the ſame Lord Chancellor, Lord Treaſurer, and two Juſtices, or two 
of them, or otherwiſe, ſhall loſe and forteit for every book by them 
ſold, whereof the price ſhall be enhaunſed, for the book or binding 

thereo 


Stat.de 25 H.8.Cap. 1g. 


thereof three bogs foure pence, the one half thereof ſhall be tothe 
and the other half unto the parties grieved, that-will 


Kings Highneſs, 


complaine upon the ſame, in manner and forme before rehearſed, 


To the end, thaf not only this ſecond part of the Inflicutes, but all other 


T45 


boks of what argument ſoever, may be ſold at reaſonable paices, and+tKit the 


ſubjecs of this Realm, being Painters, and binders of. baks, may be ct gn 
wozk, we have thonght'geed tn this Treatiſe of Statutes to conclude wikh-ehis 


Statute-of 25H, 8.cap,r5. which conliffeth on theſe th: parts; 


-..T+ That yotnhabitant oz reftant within this Kealm ſhall tuy to ſel 
any p2infed books b2ought from any parts*out of the Kings obeylanice-ready 


boutd it booode, leather, oz parchment. - 


2. No? ſhalt buy within this Realm of any fcanger boan gut of the Kings 
obediente, other then of Dentzens, any manner of pzinfed bo:ks bzought from 


beyond the Seas, ercopt'vhly by ingroſe, and not by reteile, 


Lagain 


3. That the Le2d Chancelloz, Lo2d Treaſurer, and the two chief Jubices, 
02 any two of them ſhall have power to enquire as wcti by the oath of ttwclte 


men,as otherwiſe by duc examinatton by their diſcretion,of the enhaunſing and 


encreafing offhe p2ices of books, oz binding of the ſame, and the ſame ſo found, 
they, o2 ahy two of them, from time to time have power to limit pzices as well 


. of the buks, as foz the binding of them, as by the ſaid Ac appeareth, 


Which we have thought gud ta adde, to the end it might be known what the 
lawis in theſe caſes ; and that if any enhaunling o2 encreaſfing of pzices be 
either of the bpks, o2 the binding of them, that it may be known who map aud 


ought to red2efs the ſame. 
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5 The Eprlogue_. 


4 


+ this ſecond part of the'7»ftitwtes (a large and 


m_ 


_ 


Hus RY we. by the mercifull goodneſs of —_— God, brought 
aborious Volome) 


containing an Expoſition of: M4agn4 Charts, and many other anclent'and 
latter Statutes,toan end; wherein we copld not follow or be guided by 
any other, forthat never any (that we have ſeen or heard of) have en- 
terpriſed ro publiſh thelike in this kind : And therefore if thepier- 
cing eyes of the learned ſhall find out errors herein, we are not withour 
ſome kind of excuſe, And we defire them ro amend and corre& thoſe 
errors, according to the true ſenſe of Law, for the which we ſhall nor 
only give them thanks, bur ſubſcribe ro rhetruth, and cake it as ſome 
recompence for thoſe our manifold and painfall laboors herein, which 


we from the beginning have undertaken 
of the whole Realm. 


Poft varios caſus, poſt tot difcrimina rerum. 
Nuns ſequitur conclsſio. 
D n o gloria gratia, 


Fucunds eſt prateritorum laborum memoria, 


or the generall good and profic 


25 H.8.cap.1g. 


Cic.lib.2.fin. 
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foreſaid Books, or any Copy thereof. 


F3 


6.0.13 Fd, 31 TXLE 
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'* "Die Mercurii 12% Maii, 1641. * 


* 


' Pon debate this day had in the Commons Houſe of Parliament, 
ILAthe ſaid FR did then defare and beld i fit, that the Heire of 
Sir Edward Coke ſhould publiſh in print the Commentary upon 
Magna Charta, the Plees of the Crown, and the Juriſdiction 
of Courts, according to the intention of the ſaid Sir Edward Coke: 
And that none but the Heire of the ſaid Sir Edward Coke, or hee 
that ſhall be authoriſed by him, do preſume to publiſh in print any of the 


H.Elſynge Cler. Domus Com, 


— —— 


—— Es 


Die Venerts 39 . Junii, 1642. 


Hereas by an Order dated'the 2c, 'of May, 1641, this Houfe 
defired and held fir, That the Heire of Sir Zaward Coke ſhould 


+23 {fs 


"I H.Elſynge Cler. Parl. D.Com. 


A 


Bbot 
Abetter, wide 
Appeal 
Abjuration 
Acceptance 
Acceſſary 
 Accompt 
Atﬀions 
Attion Sar caſe 
Attions Sar Statute 
Acquitall 
AF? of God 
Additions 
Admeaſurement of 
Dower 
Adminiſtrators & ad- 
miniſtration 
Admiralty 
A Te 
Aide 
Aiae of the King 
Aid par faire fits, c. 
Alienation ſans licence 
Allegiance 
Amerciament 
Annum, diem & va- 
- ftum 
ppeal 
Aſſets 
Aſſize 
Att ainaer 
Attaint 
Attorge 7 
Audita querela 
Averment 
Auncient demeſne 


B 


Barrettors 

Bargaine & ſale 
Baron & feme 
Baſterdy 

Bayle & baylable 
Biſhops 

Books 

Briages 

Bulwards 

Bylaws wide corporat. 


C | | Dayes in court 
Debt 
Cambridge Deeds 
Cannons | Default & appearance 
Captte tennrs Delay 
| Carriages | Deputy 
Caftles,vide bulworks} Deceit 
Caſtlegard | Detinue 
Certiorare | Deviſe 
Ceſſavit | Diſcontinuance 
CG haſe e, vide forreſt | Diſcretion 
Chancery & chancettor | Diſſeiſor & diſſeiſin 
Church Diſtreſs 
Cinque-ports Divorce 
Clergy Dower 
Clergy-men | Droyt de advonſon 
Cloath & clothing | 
Colluſion EB 
Common | 
Common pleas " | Ele&t0n 
Common fame E legit 
Common weale -| Exqueſ _ 
Commiſſions Entire 
Computation of time | Error 
Conformation Eſcape 
Conſpiracy E [cheate © 
Conſtable & Marſhalt | Eſcheator 
Continuall claime Eſtuage 
Contra formam collat. | Eſſoyne 
Contribution Eſtoppell 
Conuſans de pleas Examination 
Coyne E xchange 
Cepybolaer Exchequer 
Coinage E xcommunication 
Corone Execntors 
Coroner E xecution | 
Corporations Exile, vide abjuration 
Cottages E xtent, vide Recogy. 
1 Conncels Expoſition 
Counterplee de vouch, | Extinguiſhment 
vide voacher E xtortion 
Count) Eyre 
Count) court | 
Court baron F 
Court chriſtian 
Cui invita Fanx judgment 
Cuſtome Faires & markets 
Fealtie 
D Fee-ſ1mple 
Fee-farme 
Damages & coſts Fees 


Fyne to the King 
Fine of land 
Foreſts 
Forfeitwre 
Formedon 

| Franchiſes 

| Franckmariagt 


Freſh ſuit 
G 


Gardian 
Gardrcbe 


Grand ſerjant 
Grand di rfl 
Grant of the King 


H 


Habeas corpus 
Heire 


Homage 

Honour 

Hoſpitait 
Hue & cry 

1 

I 

Tadeott 

Tews 

Implication 

Tacident 

Tnait ment 

Inhabitant 

Infaxt 

Inmates 

Inquiſition 

Intent 

Tntrufion : 
oinder in att103 
011 tenaxt 

Treland 

7 adges 

7 nagment 

Faris utrum 

Zuſtice 


7 aſt ification 
K 
Kiadells 


| King i 
Kings 


Kings bench 
Kmyght,vide Nobilitic 
K night ſervice 


L 


Lawes 

Law merchant 
Law marine 
Liberty 
Livery 


London 
M 


Atagna Charta 

Maintainance and 
champertie 

AManonrs, vide honors 

Merchant & mer- 
chandize 

Harkets 

Mariage 

Marſhalſea 

HAajhem 

AAeſne 

AAonopolies 

21 inks ae faits 

Mortdancefter 

AMortmaine 

AMortwaries 

Aurage vide T oll 


N 


Ne injuſte vexes 
Newes 

Nifs prizes 
Nobility © 
Noxyſuit 
Nuſans 


Oath 
Officers 
Oppreſſion 
Orainary 


P 


Parceners 

Pardon 

Parks, vide forreſts 
Parliament 
Parſon 

Petition 

Pleas & pleading 
Pleages 

Pope 

Poſſeſſion 
Perogative 
Preſcription 
Preſentation 
Primer ſeiſin 
Priſon &+ priſoners 
Privileage 
Privies & privity 
Procedendo 

Proces 
Proclamation 
Prohibition 
Propertie 
Purveor 


Q 


Duare impedit 
Dnarentine 
Ducen 

Did juris clamat 
Quo warranto 


Duod es deforceat 


Lnod permitiat 


| 


R 


Rebutter 
Recog nizance 


Recovery 


Rediſſeſin 
Reference 

Relief 

Rel: gion 
Remover de Records 
Rents 

Replevin 

Receit 
Reſtitution 
Reſummons 
Retarne of Writs 
Robberie 

Rognes 


S 


Sacriledge 

Scire facias 

Seales 

Second deliverance, 
vide Replevin 

Seifin 

Seiſure 

Serjants at law 

Sheriff 

Socage 

Souldiers 

Statutes 

Subſedy 

Suit of court 

Summons 

Summons & ſeverance 

| Sufpition 


. 
Taile 


T enant intaile apres, 


CC. 


T enant in comment 

T enant per cxurteſie 

T enaxt for life 

T enant at ſufferance 

T ender © 

T enures 

T ithes 

Toll 

T rades 

T reaſure trove 

Traverſe & traver- 
[e able W--- ; | 

T reſpaſs 

Tryall 


V 


Variance 
Verdift 
Veſt & deveſt 
View 
- illenage p 

ivary, vide fore 
V, us Joref 
Vſary 
V [arpation 
Vilary 


W 


rpager of law 
pales 

Wardſhip 
Warranty 
Warrant 

Warren, Vide parks 
Warres 

waſt 

weights & meaſures 
Withernam 
witneſſes 

Wreck: 

Writs 


SASELAREIS 


E to the Second 


£4 


BRIGGS $525 
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S-r1 FIT 


Abbot, 
; Very Abbot and Prior that held per 
FE Barogiam ſummoned to Parliament. 
| 3, 79- 
} Why they paid no Reliefes. 7. 


Who had their Temporalties during vaca- 
tion. 68. 
Where the King or a common perſon ſhall 
be ſaid ro be Founder. 68. 
Where the Succeſſor ſhall have an action 
for tort or treſpaſs done to his Predeceſ- 
ſor. IF1,152. 
Abbots, &c. dead perſotis in law. IFI. 
Abbyes, &c. greatly oppreſſed. 58 3,584, 


05. 

Surpluſage of profits of religious houſes, 
above maintenance to. be imployed in 
Charity. IGT. 
No eccleſiaftical dignities to be enjoyed by 
ſtrangers. | 583. 
Poſſeſſions of Priors aliens ſeiſed in warres. 
584. 

Where Abbyes, e>c. - were chargeable with 
Corodies or Pentions. 630. 


Abettor, vile Appeale, 
Abjuration. 


Where one abjurcd returning. ſhall be han- 
ged, & e cont”. 201, 439. 
Where judgement may be given of abjara- 
tou, or perpetual impriſonment, 43g. 
No man can #6jure for Treaſon. ibid. 
One in Sanctuary that within 40 daies will 
:. abjure ſhall have vie necef, aria, 629. 
Sanctuary takeaway per 217 ac. cap.28.ibid. 
None to be baniſhed bur in caſe of abjara- 
tion, and by Parliament. 201, 47. 
The Kins cannot ſend any man out of the 
Realm againſt his will, for that were to 
exile him. Se 


Acceptance, 


Where a Lord-ſhall bar himſelf of his ward- 
ſhip by acceptance of homage. ItI. 


201, 47. | 


Acceſſe ory, 


Who are acceſſories and who Principals 182, 
| 183, I84. 

Who are acceſſories before the fat, and 
who after. 182,183,184. 
Where an acceſſory muſt plead, and ſhall be 
proceeded againſt before artainder of 
principal, & e cont”. 183, 184, 
Where principals and acceſſories are charged 
by Bill, and where by,Original. 183. 
By what means an acceſſory ſhall be diſchar- 
ged. 183,184,185. 
Where there can be no acceſſoxy. 385. 
Where an acceſſory ſhall recover damages.;þ. 


Accompt, 


Where a Monſtravit de Compoto lyesS. 144. 
Where the body of an Accomprant ſhall nor 
be arreſted. . 144; 
Againſt whom an accompe lyes. 379, 380, 
381, 382. 

How Gardian in Socape, Baylif or Receiver 
ſhall be puniſhed for not arcompring. 380, 
381, 382. 
Where Gardian in Socage ſhall be charged 
in accompt as Baylit. 380. 
An accompt by one Auditor is not good.ib14. 


No wager of lai lies in accompr. ibid. 
. Where an accompt ſhall be brought. bid. 
Wherean Exparre talz lyes. 380,38:. 


Where Capias '& Vries” lyes in accompr. 
| 143, 144, 380, 381. 
Wherean Accowptant eſcapes our of priſon, 
what ſhall be a good plea in bar of 1t.382. 
Where an Executor, Adminiſtrator, or Suc- 
ceſſor, ſhall have accompr. 404. 
Where an Heir in Socase, or his Excecuror; 
or Adminiſtraror,ſhall have an accompr.ib. 
Where an Executor by the Law-Merchant 
might have an accompt at Common _ 
ib1d. 


Actions, 


Difference between a writ and an airy: 
Gs ; 39, 4O. 
efinition of an a&1oz 40 
CcEceE 


Tranſitory 


ACT. 


Tranfitory a&ions may be laid 1n any 


. County. Sly <0 
Which are ations Droitu- ot oa _ 
rel,and which poſſeſſory (*> 287 291 


Plaintiffs more priviledg in tranſitory a&:- 
ons then inreal. 245 
Limitation for bringing real a&:ons. 94,95, 
96 

Limitation for bringing perſonal a&:ons. 96 


Ation upon the Caſe. 


Where it lyes againſt a Sheriff for returning 
a perſon exempt of a Jury. 
Where it lyes for a Nuſans. 405, 466 
Where it lyes againſt a Sheriff for making 
a falſe retourn or imbeazilling a Re- 
cord. - 452 
Where it lyes for ſtopping the way that 
the Parſon cannot fetch away his tithes. 
650 


Attion upon the Statute, 


Every ſftatzte made againſt an injury ex- 
- preſsly or impliedly gives remedy by 
. action. 55,74, 118,122, 131, 163 

Where an a#ioz lies upon arlb. cap.2. for 

taking a diſtreſs. 104, IO 

And where for diſtraining extra feodum, or 

in Regia via, upon Marlb. cap.15. 131 

And where for diſtraining Averia Carxce. 


| 133, 565 
Where againſt a Sheriff for returning Ju- 
rors, 447, 448 


Where remedy is given toa party grieved 
by any of the far* of weſtm* per w. 2. 
cap. 5o. he ſhall have a&t109. 486 

Upon an affirmative ffaturte one may 
cround an aftion thereupon, or ar Com- 
mon-law. 200, 20I 

Upon every a#ioz grounded on a ftatute 
Defendant ſhall be fined and impriſoned. 

131 

Where one may bar himſelfby pleading, &+c. 
of the benefit he might have by ation 
ON a Statute. 230 


Acquital, 


Which ſhall be ſaid ro be a good acquital 
in Deed, and which in Law. 384 


Which ſhall be a good acquital in ap- 
peal. 


385 


eA Table. 


I30 


- Where an alias dif muſt come. 


ADD. 


AG of God. 
Af of God prejudices no man. 243,288, 
w 429 

Additions, 


Aadaitiens of Knight ancient, but of EC. 
quire or Gent* rare before 1 7. 5. cap.s. 


There needs no addition where the Plex 4 
not by Original. 665 
Additions need be only in perſonal not real 
actions. ibid, 
What additions Corporations ſole or aggre- 
pare ought to haye. 666 
What additions greater and lefler Nobiliry 
ought ro have. 666, 667, 668, 669 
A Genr' by birth, office, or adoption, or an 
Eſquire by creation ought to have thar 
addition. 668 
All lawfull Trades and Myſteries are good 
aaaitions, but not Farmers, Servants, &c. 


Ulurer, &c. ibid. 
A Tradeſmana Gent? muſt have additioy of 
Gent. , 668, 669 


Where the addition muſt be of Town, Pa- 
riſh, &c. certain, 669, 670 
Where there need no addition of place. 669 
ibid, 
The addition muſt be as it was when the 
writ bears reſt. 670 
Why additions were given, ibid. 
Where an Utlary ſhall be reverſed for want 
of adaiticn. ibid. 
Where one that pleads-ro an ation without 
aaditicy loſes his advantage, ibid, 


Admeaſurement of paſture, 


Where it lyes. 86, 367, 368, 369,370 
What proceedings ſhall be therein. 370 
No damages ſhall be given in admeaſwre- 
ment of paſture. OY 368 
Where after Judgment upon a Surcharge a 
Secunda E xoneratione lyes. 83, 367, 368, 
369,370 


Adminiſtrators & Adminiſtration, 


Who ſhall be ſaid to dyeInteſtate. 397 
Why the Law trnſted the Ordinary with 
admmnſtration. ibid. 
With what debt of the Inteſtate the Ordi- 
nary or his Executors ſhall be charged. 

| 397,3 g8 
What remedy Ordinary or Adminiſtrarors 
have 


AI1D. 
have to recover the Inteſtates debts. 398 
Where an a&ion of debt lay at Common 
againſt Adminiſtrators by the name of 

_ Executors. | ibid. 
What Intereſt the Ordinary hath in che In- 
 teſtates goods. ibid. 
Where an Adminiſtrator ſhall have an ac- 
compt. By | 404. 


Admiralty. 


TheLord Admiral to determine of robbe- 
ry, felony, or other offence done ſwper 
altum- mare. - 'FI 

Wreck of Sea determinabſe.at the Coinmo 
law, not.in the admiralty. 168 


Age, 
Where an heir ſhall have his age, & 2 cont? 
. 89, 291, 112, 328, 257, 258, 455, 320 
Where Tenaflt per receipt ſhall have his age. 
| hr LO. 343, 344 
Parol ſhall not demur in appeal. ' 320 
Age never granted for prejudice, bur benefir 
of heire. EE 291 
Age of conſent to marry, man at 14. wo- 


manart 12. ; 291 | 
Age of heire in Socage 1s 14. 136 
Aid, 
Aid never to be grarited where the cauſe 
' appeats inſufficient. 269 
Aid-prier not to be uſed for delay. ibid, 
Azad grantable in Scire fac. 470 
Aid of the King, 


Where it ſhall be granted, and where not. 
| 209, 270, 271, 207 

What judgment ſhall be given init. 269 
Where a Rege 3nconſultolyes. 207, 269, 
270 

No ſearch to be granted in aidin prier, or 
' Rege inconſulto. 270 
Aid, & Rege inconſulto , frequently gran- 
red and uſed for delay. -— 9 


Aid pour faire fits Chivalier & 
file marier, . 


Eſcuage and aid per Mag. Cha. Fo. tap. 17: 
| notto be taken mſi per commune Concil. 
Regni, omitted in the 9 H. 3. 20 
'To what fenures aids are incident. 232, 
| 233 


ef Table. 


Meſhe Lords ſhall pay no a4. 


AUF. 


Outragious aids taken till aſcertaitied by 


W. 1. cap. 36. . 2373 232 
Where, notwithſtandins a releaſe of ſerv 
ces by the Lord, aid ſhall be paid: 23z 
Where the Lord ſhall have aid. 232; 233; 
| 234 
Wherefore aid was gratited to the Lord.23 3 
Tenant peravail ſhall contribute to aid for 
maridge of the Kings daughter. 36d. 
:b1d, 
here Tenant peravail goeth with his Lotd, 

| he diſchargech the Meſne. ibid. 
Tenant per grand Serjeanty ſhall pay no 434. 


| 233, 234 

No man compellable to be Knighted til 23. 
"iP 234 

How aid may. be levied. © ibid. 
If the Son-dye after 15 the Lord loſeth his 
aid. | ibid. 
Tenant in dower or for life ſhall not have 
_ aid. | bid. 


Where Son or Daughter ſhall have no aid 
of the Father, or his Heir, or Executor, 
& e cont”. 234, 235 

How the Plaintiff in debt againſt Heir mult 
count for aid. 235 


* Alienation without licence. 


When ir began to be paid. prefar. 4. 1b. 65 
By whom, and what is to be paid, and how 
levied. 65, 66, 67, 5o1 
The forfeiture for not ſuing out 4 licence of 
alienation. 66, 67 


Allegiance, 


By wbom due. | 121 
Oath of allegiance to be taken in every Leet 
or Shefiffs Tourn. 73, 147, 148 


Amerciaments, 


What perſons to be amerced and how much. 
Ol 27, 28, 29 
Amertiaments tO be afferred upon oath, 27, 
s 29, 196 
Every amerciament to be with a ſalvo con- 
Fento. ; 27; 2 
Where the Lord ſhall be awerced for driving 
the diſtreſs of his Tenant out of the 
County. 106 
Where the Lord fhall be amerced for bring- 
ing anaQtion againſt his Tenant for ma- 
king a Feoffment by colluſion. 112 


Where an amerciament ſhall be in lieu of 
2a diſtreſs for ſuir real, 
Ccecec2 


118 
Whg 


AME, 


Who ſhall be qmerced for not coming to, 
Leets and Sheriffs Tourns, C e cont”. 120, 

| 147, 148, 

How, and by whom, amerciaments are to. be 


impoſed. | 136,138, 
here Townſhips or Hundreds ſhall be 4- 
merced, 147, 148, 14g, 
Where a Vouchee ſhall be amerced, 149. 
Where aClerks bail ſhall not be'amerced. 


| 150, 

Where a Corporation. aggregate ſhall be 
amerced, & e cont. 169, 170. 
Where an Attachment lies for an unreaſo- 
nable amerciament. | I70. 
Common Fine and amerciament all one. 196. 
Amerciaments part of the Green-wax, and 
to be eſtreted. ibid, 
Suitors in baſe Courts for falſe Judgement 
ſhall be amerced. ibid. 
No. common fine to.be made of a County, 
but every man particularly puniſhed. 197. 
Where, if a Felon eſcape , the Town ſhall 
be amjerced. 315. 


Annum, Diem, & Vaſtum. 


Lands of Felons convicted per Mag. Cha. 
cap. 22. gwen to the King per annum- 
& diems-. | 36. 
Annam- & diem- givenin lieu of waft, and 
* waſt added per Prerog. Regis, cap. 16. but 
being againſt Mag. Ca. is repealed per 
42 E. 3. cap.1- 37. 


W Table. 


Wherefore annum & diem was giyen to the | 


King. bid, 
If rs AP be atcainted, the King ſhall nor 
have annum & diem, but the Lord para- 
mount enter preſently. ibid. 
Where Tenant in Fee-ſimple is attainted, the 
King ſhall have but anz#m & diem, but 
where Tenant for life or intale is attain- 
ted, he ſhall have it during the life or 
tale. | | ibid. 
Annum & diem not given for petit Larce- 
ny. 38. 


Appeal, 


A Peer ,in appeal ſhall be tryed by a com-| 


mon Jury. 


49. 
At Common-law a woman might haye had 


an appeal of any Anceſtor,till Aſag.Char. 


— CaÞ. 34 68. 

The Son of a woman ſhall haye appeal ofthe 
death of any Anceſtor if he he heir. 68. 

A wife that bri 
fatto 


a jure & 


rings appea! muſt be 
| 68, 317. 


| 68, 
; Appeal of death is annexed to widowhood. 


| 


APP. 


Whar ſhall be a good plea in an appeal. 68, 

vo; * wu; 
When an appeal muſt be brought. J20) 
A Feme may have an appeal of robbery, &c. 


ibid, 


If the wife marry, the ap al ispon though 
' © the ſecond husband I within the its 4 


| ibid. 

Where pending the appeal the Feme mar- 
ries, the writ abates. 69. 
Where after Judgement in appeal! the wits 
marries,ſhe ſhall never have execution of 
yy Bs 51 
If rhe husband be attainted and ſlain, the 
wite, but not the heir, ſhall bave an ap- 
peal. ibid. 
Hermophradite , if: the male be predomi- 
nant, ſhall baye an appeal as. heir, bur 
not temale. RR © 
Appeals may be removed by 'Certiorari. 
| I76. 
Where principaſs and accefſories are an 
ged in appeals by bill, and where by ori- 
Sinal. Z nm RY 1$3, 420. 

a 


Tryal in appeale by battell. -. 247, 248. 
Where the plaintif or defendant 'in AY: 
of Mayhem may. appear by' Attorney. 
312, 313. 


' Appelke in murder cannot juſtifie, bur muſt 


plead non 6xlp”. 316: 
Appellee in Mayhem may plead chat he did 
it ſe defendends. _ 
What exceptions were at Common-lay to 
- appeals. "317. 
Where appeals ſhall abate. ibid. 
What certaingies ought to beinthe Counts 
of a - yp | '- $217, $18. 
What the Appellant is bound to prove in 
_ evidence. 318, 
Where the Jury in appeal finde one guilty 
at another day then in the count, yet the 
yerdic is godd. ibid, 
Where Parol ſhall not demur in appeglc. 


320. 
The puniſhment of 4 ppefants and Abettors 
ar Common-law and now. 383, 384. 


Where an appeal ſhall be ſaid to be brought 


r walitiam, & e cont”. : 384. 
Who may abet in 4Preal, & e contl., ibid. 
Which ſhall be ſaid to be a falſe appeal. ib3d. 


| Where acceſſories ſhall be diſcharged in 


. appeal. 8 


WO 305. 

Where principal or acceſſories ſhall ab 
damage in appeal. 385, 386, 538. 
What ſhall be {aid ro be a good acquialin 
| appeal, 


ASS. 


appeal. | | F 
Where no damage ſhall be recovered iu ap- 
" peal. To oO 
ſices of N:/ prize may nquire, bur can- 
” not give judgement of .damage in ap- 
cal. 386. 


-Where damages ſhall be-given againſt che 
 ipebas aad ner a OC 

P 32 - \ Id > wt 3 1, 1, | 
Where the Plainrif is ſufficient, the Aber- 
+ tors ſhall not be inquired of. #bid. 
How inſnfficiency. of Appellant ſhall be 
 Yound” ©2279 =) oor, 914g 
Who might have a conſpiracy at Common- 

law for a falſe appeal. 
Whar ſhall be a ſufficient finding of Abet- 

tors. ibid. 


What remedy if the Jury give too ſmall 


damage in appeal. -. Fi 387. 
Nodelay to be uſed in appeals. ibid. 
Jaſtices of peace may receive appeals by 
Bill. EY 420: 
Where an appeal for Rape lyes:* 434, 435, 
| 4 436. 
Aſetts, 
Sens * 


Where the heir ſhall be barred by warran- 
' ty of tenant pey curteſie without aſſets, 
& e cont”. 292, 293, 294. 
Where warranty of tenant intail isno bar 
withour aſſerts in fee-ſimple. "208. 
Aſſetts to bar an heir muſt reſpeR the eſſen- 
rial quality of the inheritance whereof he 

is to be barred. | _ 7 


AſfiFe, 

Where aſſizes are to be brought and taken. 
24, 25» 83, 340. 
Aſſize 1s {Pins remedinum and nor to be 
Aclayed. 24, 236. 405, 411. 
Antiquity of yrrits of aſſize. 24. 
Of what an afſize lay at ang 
OE LR | ibid. 
Where a re-attachment lyes in aſſize. 25. 
Where an aſſize may be adjourned 30. 
Where an aſſize of Darrein preſentment 
'Thall be brought , and judgment given. 
- | | 27, 350, 362. 
Where Plaintif in aſſize may execute the 
recovery by Entry. as well as the = 
rif. 3. 
Where Gardian ſhall havean aſſize. 134. 
Where Abbot ſhall have.an af:ze for diſſci- 
-finof his predeceſſor. eas 
Where damage ſhall be recovered in 4ſ- 


e4 Fable. 


235. | 


28010. 


| Aſſize of. freſh force lyes not. by Originaly 


ATT 
” x 


ſize. 235, 284, 285, 286, 287; 288, 
TS | 289, 330: 

Where the Plaintif or Tenant may be eſ- 
ſoined. 248; 249, 411,418, 


At what times aſſizes ſhall be caken, 264. 
Whit Thall be a good bat in aſſize. 291, 
__ 414,415, 396, 397. 
Where ſeveral perſons may joyn in efres 
30S. . 


þ 


"bur Bill, 7 330. 

Where Corporations hojd plea of aſſizes b 
abou: i 6 "ibid 

Where one may have an aſſize of landsin 


Extent. . 396, 397. 
Of or for what an aſſize may be brought. 


IF. 
Where upon a Certificate in aſſ;ze, Fba4 
&c. dated in a foreign County ſhall be 
tryed. | 415,416. 
An Oxe an ancient duty taken in aſſize after 
the Cauſe ended. 416, 
No Juror not ſummoned to be returned in 
an aſſize. 4 > 0 
How Juſtices of N/i pris ſhall proceed in 
aſſizes, 422,423, 424, 425, 426, 


5 \ £Fw 


Attainder, 


Who ſhall be ſaid to be attainted. 183, 184. 
The King cannot give or promiſe lands or 
ou of any before attainder. 48. 
Whar forfeiture the King ſhall have by ar- 
 tainder, vide annum, diem, & vaſtam, &- 
forfeiture convitt; taken for attarnted. 37. 


Attaint, 


An attaint and Judgement thereupon at 
_ Commor-law; ©» 130, 237. 
Wherean attaint ſhall be brought. 25. 
In what actions an atraint lyes, 130,237. 
Statutes concerning attaints are but in affir- * 

mance of Common-ſaw. hid. 
Defendant in artaint ſhalt not be eſfoined. 


249. 

Attaint \$ within 14 E. 3. cap..16. though 
not named. TON 424. 
Wherean attaint lyes though witneſſes be 
- joynedto Jury. | 662. 
Ccecccy Attorney. 


ATT. 


Attorney, 


Where one may make an Arroryey to doe 
ſuit ſervice, but not ſuit real.g9, 100,225 
Attorney, not Judges (as: free ſuitors) in 
Court baron. $ Cos) 


What remedy if the Steward refuſe an Ar- 


torney. . =. "NK. 
Wtrorneys to uſe no deceit in pleading to in- 
veigle Courts. - 113,114,115,116,117 


Who are fit ro be Mrrorneys. 215 
How an Attorney ſhall be puniſhed for ſu- 
ins out a Cpias without an original. 215 
Number of - Attorneys decreaſed by Parlia- 
ment. 249,250 
Where Plaintiff or Defendant in an appeal, 


'or Action of Mayhem may appear by | 


. Attorney. 312,313 
Where the King by bis Prerogative might 
licence one to tnake an Attorney. 378 
When a warrant of Attorney is determi- 
ned. ibid. 
An Eſſoin de malo left; lies not for an At- 
rorney. 394 


 Audita querela, 


Where it lies for a purchaſor whoſe lands 
are extended to make the reſt contri- 
bute, | .. 396 


Arverrement, 


No averrement againſt a Record. 4.2,380.yet 
may have remedy by ex parte tals. 
Where colluſion may be averredand where 
_—...- IIO,ITI,112 
Averrement againſt Efſoins given by pp. 1. 
cap 44. 252,030 
Averrement againſt ProteQions given by 
31 Ed.1. ade proteftiog. 253 
Where averrement of Covin may be general 
and where ſpecial. . 368 
Where ſufficiency of plaintiff in Appeal 
| ought to be foung by Jury and not aver- 


red. 386 
Where an 4verrement may be againſt a fine. 
| F15,517;522,523,524 


* Where a valuable conſideration in a Bargain 
and Sale not expreſſed may be averred. 
072 


Anncient demeſne, 


Where tenants in amuncient demeſye may 
make Atrorneys. 


IOO 


A Tatle. 


| 


+, 


BAR. 


Where an Action for maintenance lies in 


auncient demeſne. 208 
Where; they ſhall pay toll. 221 
They a#»ciently manured the Kings demeſwes. 

| i614. 

Where'an Action of Waſt lieth in aunciene 
demeſne. 4 : ZOG 
Where auxcient demeſne may be extended. 


Re; OLI | 3. 
Where azncient demeſue-ſhall be tried in AL 
| LN _ ibid. 
Where amncient demeſnc is a good plea. bid. 
WIR privilege tenants in_ auxcient deweſye 
ave, 


: $43 

Barrettors; | Hu 

The Etymologie and ſenſe of the word. 
ws 196,225 


Bargain and Sale, 


Bargains and Sales for years paſs without 
Inrolment. Ba 671 

The Statute of Inrolments extends onely ro 
eſtates. of inheritance and freehold. ibid 
Where the;bargaizor before Inrolment en- 
feoffs the bargainee, he ſhall be in by the 
feoffment. 671,672 
Whata Bargain and Sale is. G72 
Inrolment of a Bargain and Sale is not 
pleadable as a feoffment. ibid. 
What words amount to a Bargaiz and 
Sate. ibid. 
Where the intention in a deed appears to 
paſs an eſtate at Common-Law, nothing 
ſhall paſs by way of uſe, bur according ro 
the intention. ibid. 
Where a valuable conſideration in a- Bar- 
gain and Sale not expreſſed may beaver- 
red. ibid. 
Where a conſideration given by one is govd 
to convey the eſtate to divers. ibid. 

A Bargain and Sale muſt be in writing and 
in parchment, or in paper and —_— 
bid 


No covenant or grant can be made to one 
© not party. to an Indenture , otherwiſe of 
a deed. | 673 

A Bargain and Sale binds not a feme covert 
but by cuſtome. ibid. 
An infant may avoid a Bargain and Sale 
at any time. ibid. 
Where a rent may be reſerved upon a Bar- 
ain and Sale. ibid. 

If the ſuperiour Courts be removed from 
weſt min- 


BAR. 


weſtmiufer, yet the inrolment of a Bar- 
gain and Sale is good. 
How the {ix monerths for inrolment ſhall | 


bz accounted. ibid. 
Where the bargaince from the delivery of 
of the deed ſhall avoid meſne incumbran- 
CES. 674,075 
Where the eſtate paſſeth, though bargainor 
ard bargainee ce before inrolment; 1634. 
Where a Releaſe to bargainee betore inrol- 
ment 18 good. 675 
Where a Bargaiz and Sale by baroainee be- 
fore inrolmenr is good. ibid. 
Where a Bargaiz and Sale by parol is good 
by cuſtome. ibia. 
Where a Seal of a Deed ſhewed, or in cu- 
ſtody of rhe Court is broken off,the Court 
ſhall inrol che Deed. 676 


Baron & Feme, 


Where feme that recovers dower ſhall be 
faid ro be in by the husband, © 153, 154 
Where barn & feme ſhall joyn in Aftion, 
e cont”. 236,563 


W here they joyn in Action, damage muſt | 


be onely given to the husband. 236 
Where baron & feme be vouched, the ſeiſin 
of the feme and her anceſtors may be 
counterpleaded. 244 
Where the baron ſhall be puniſhed for Waſt 
done by the feme, & e cont”. 
Where a femme cannot be difſeiſed during 
coverture. _ 
Where a feme may avoid a recovery by de- 
fauit,render,&c. againſt her husband. 342 
Where a recovery againſt the bares ſhall 
bind the feme. ibid. 
Where the feme ſhall be received upon the 
barons default, & e cont”. 342,345 
Where a wed ei deforceat lies upon 4 reco- 
very againſt baron and fem. 350 
Whar damage fhall be given in appeal 
- againſt baron and feme. 385,386 
Where a Ceſſavit lies againſt a feme covert. 
Tok 401 
Where a feme covert ſhall be bound by. a 
. fine for the non-claim of her husband, &- 
: 6. cont”. | FI6 
Where a Bargain and Sale by baron and feme 
binde not the feme bur by cuſtome. 573 
Where baron and feme are terants in rail, 
and the baron levies a fine, the femes 
eſtate is not diſconrinued. 
Where a feme uſually trades, her contract 
fhall bind her husband. 713 


eA T able. 


674 | 


343 | 


681,682 | 


| Where the ſale of a feme covert in 4 Mar- 
ket ſhall be good. #hid. 


| 
| Baſtardy. 
| 


| Where the iſſue of perſons divorced are 
baſtards: 93 
| How baſtardy ought to be certified. 97 
, Where an Ailize of Afortdaxcefter lies nor 
tor mulicr puiſne againſt baſtard eigye. ib. 


| Conſtitution of Pope and labour of Clergy 
| 


' Special baſtardy ſhall be tried in temporal 


to legitimare children born before mari- 
age. 97,98 


Courts, general in ſpiritual. 99 
Where baſtardy ought to be pleaded. 406 
Bail 8& Bailable, 


Whar perſons are bailable, and by whom. 
190, 191,42 

are not 6ailable. 186, 187, 
188,189,42 

Replevin is applied to the Sheriffs to rake 
_ pledges and bail ro ſuperiour Courts. 186 
By the ancient Law all telons bailable until 
conviction. 186,187,188,189;190 
Where neither principal nor acceſfary are 
bailable. 186 | 
Whar forfeitute for taking inſufficient þasl. 


I 99 


Whar perſons 


Biſhops, 


Every Biſhoprick.\n England is of the Kings 
foundation, and holden per Baroniam. 3, 
79,585,586 

Why Biſ»ops pay no Reliefs. 
To whom ſpiritualties and remporalties of 
Biſhops belong in time of vacation, and 


who may have them. I5,152 
How Biſhops were anciently made. 15 
Biſhopricks nor to be ſold. ibid. 
Biſnops conſent to Statutes in part. 18 


Where a Biſhop ſhall be amerced,& e cont”. 
28, 120 

Biſhops are onely to be commanded by the 
King or his ſuperiour Courts. 30,325 
Where anciently Biſhop and Sheriff wenc 
Circuit, 70 
How the privileges of Bi/zops andClergy fa- 
ved by Magna Charta, and how bound 
thereby. 75,77 
What a Suffragan B:/bop iS. - 
How 8B:/ſhops ought to certifie baſtardy. 97 
Whar certainty ought to be in Biſhops Cer- 
rificates. | 623 
Where 


BRI. 


A Table. 


Where Biſhops, &c. being ſecular, not re- | 


. ..oular perſons, may have goods, make 
wills, &c. | 151,457 
What writs or actions lie for or againſt ſuc- 
ceſſors of a Biſhop. 152,153,154,155 
Biſhops may not commit waſt in the lands of 
their wards. 13,202,299 
Where the counter-plea of voucher to a 
Biſhop muſt be-to him and his predeceſ- 
ſors, not anceſtors. 244 
Biſhops named in W. 1. cap. 51. croſling a 
Canon to ſhew their aſſenr. 265 
Law intends B:/ſhops doe right in granting 
- Inſtitutions, 357 
Where a ſucceſſor of a B;ſhop may be barred 
of his preſentation by an uſurparion. 358 
What the King hath after every Biſheps 
death. 
No Eccleſiaſtical dignities to be enjoyed by 


ſtrangers. | 583 
Where Statutes may be made yrithout Þ:- 
ſoops. 585,586,557 


Great extortion committed by Biſhops. 586 
Biſhops ought to be reſident on their Lees. 
| 625,626 
| Where an Action hes againſt a Biſhop, or 

he may te indicted for not aſfoiling an 
...excommunicate perſon upon.caution, or 
_ fora thing not within his conuſans. 623 
B;ſhcps proceedings in Eccleſiaſtical Courts 


401 , 


| 
| 


f 
' 
| 


| 


' 
(] 
i 


- under the name, ftyle, and feal of the B;- | 


ſoops, warrantable by Law. 685,686,687 | 


Books, 


No bocks bound to be imported. 745 
No bocks imported to be bought by retail. 
| ibid. 
Where the Lo. Chancellor, Treaſurer, and 
;.- two chief Juſtices may ſer prices on books. 

| ibid. 


Bridges, 


By whom bridges ought to be repdired at 
Common Law. 700,701 
No man bound to repair a br;4ge- but by te- 
., nure or preſcription, ibid. 
Where one hath repaired a briave of alms, 
or for common good once or twice, he 

is not bound afterwards. ibid. 
To Yepair a private bridge a writ lies. 701 
Pontage is Toll for reparation of —_ 
| ibid. 

No man compellable to make new bridges. 
| | ibid. 
What alteration is made by 22 H.8. cap. 5. 


| 


ron es eee 


CAN 
ſor repair of bridges 701,762,703,7Cq, 


70 
Who way make taxes ſor repair of brides. 


= 5704. 
Ail privilege to be free from repair of F©5' 
ges 18 taken away ty 22 H.S. cap. 5. 


ibid. 

Freeho!d of bridges is in the owner of the 

ſoil. 705 
Bulwarks, 

Who may ercR b«lwarks, caftles, &c. 30 


Tempore H.2. 1115. Caſtles in England. 31 
Conſtabularins taken for a Conſtable of a 

Caſte. 31,32,24 
Every Caſtle contains a Mannor, 31 


By-1 aws vide Corporation. 


- On OS 9 ———. 
— 


Cambridge, 


| Founded by. King Alfred who begun his 


reign 872. and died goi. Prefat.pag.y. 
Canons, 


Canons made 1258. by Buiface Archbi- 
ſhop of Cante; bury incroaching upon the 
Common Law ditobeyed by the Judges. 

599 

42 H.;. Parliament would confirm no Ca- 

20s made againſt Law. 


| '*'s) 
Canons agairſt Law never allowed in Eng- 


<->” —— 


land. 647,652,653,658 
Cancn void that Biſhops might bequeath no- 
thing belonging to their Chaqulies 653 
Biſhops named 1n pF. 1. cap.51. croſling a 
Canon to ſhew their aſſent. 265 


Capite tennre, 


Who ſhall be faid ro be tenant in cape. 
| 64,65 

How a tenvre in capzte may be made. 64, 
692 

Tenure in capite is for the honour and de- 
fence of the Kingdome. 631 


Carriages, 


No mans carriage to be taken for the King 
without paiment. 34,35 


L ords, Knights, and Clergy-men exempted 
from carriage. :bid. 


This 


CES. 1 Table. CHU. 


This privilege granted for hoſpitality ſake. 


35 
Caſtles vide Bulwarks, 


Caſtle gard. 


By whom the ſervice may be done. 34,10 
Where the ſervice ſhall be diſpenced with. 


34 
Certiordri. 


Where a Judgement given before a Sheriff 
may be removed in B. R. by certiorars. 
23 
Where a certiorari ſhall be granted to pro- 
cure a rediſſciſors diſcharge. 115 
Wher a cer:zorar; ſhall be to the Sheriff and 
Coroner to remove appeals, &c. 176 
Where a certiorari ſhall iſſue to certifie a 
verdiR. 424. 
Where a certiorar: lies to the Court of Ex- 
ch<quer to certifie a franchiſe. 452 


E eſſevit, 


When firſt given. 295,401;402 
Of what, againſt whom, and for what ſervi- 
ces it lies. 295, 296, 297, 298, 401, 402, 


| 459, 400 
What is traverſable in ceſſavir. 296 
Where the Jury in conſcence ſhall meaſnre 

the quantity of ſervices. ibid. 
Whar ſhall be a good plea in ceſſavit. 266, 
298 

Where land ſhall be ſaid to lie freſh. 296 


Where arrerages may be tendred, and by 
whom, grd what ſurety taken and dama- 


ges aſſeſſed. : 297,298,460 
Judgement in ceſſavit is final. 298 
Where a ceſſavit lies againſt one and the te- 

nure alledged in another. 4O1I ,402 
Who may joyn in ceſſavit. 402 

Chaſe vide Foreſt. 
Challenge. 


Any man may challenge for the King, ſhew- 
ing particular cauſe which ſhall be cried. 


431 
If a felon challenge above 36. he ſhall be 
hanged. 178 


Chancery & Chancellor. 


Chancery is officina Jufticie ever open and | 


| 


never 1s nor can be adjourned. 
Habeas corps may be granted out of Chax- 


cery In vacation, ibid, 
Where the Chancellor ex officio may grarit 
pardons, 316,317 
Regiſter of Chaxcery of great antiquity and 
authority. F 406 
Maſters of the Chancery aſſociated to the 
Lord Chaxcellor. 407 
Why the Charncilor ought to follow the 
King. 552 
Chancellor keeps the great Seal (clave re- 
. | ibid. 
When a Court of Equiry firſt began in 
Chancery. 55245539554 
Several Lo. Chancellors fate in Co. Ba. and 
argued matters in Law. 552,553 
Antiquity of the Chancery. 553,554 
Charze, 
Superiour not charged as long as the inferi- 
our 1s ſufficient: 382 
Church, 


Churches privileges granted & confirmed, 2 
Eccleſia eſt infra atatem & in cuſtodia Re- 
W427 | | 3 
Adminiſtrarion of Sacraments and Sepulture 
make a Cherch. | 363 
Pariſhioners ought to repaire Chxrch and 
Churchyard, and publike but not private 
Chapples, and the Parſon*rhe Chancell. 
489, 653 

When a Church ſhall be ſaid to be plexa &: 
conſulta. "98 


Cinque ports, 


Cuſtome of cizque ports and other places to 
arreſt one for anothers debt taken away 


by F.1.cap.23. 205 
Which are the cinque ports. 556 
Conſtable of Dover caſtle 1s Warden of the 

cinque ports. : ibid. 
What juriſdiction the Conſtable hath. 556, 

| EY | | $57,558 
Ports privileges and when and how granted. 
-. "5 jo 

Where the Ports are not exempr out of the 
County. $57 


No writ of Error lies to reverſe a Judge- 
ment given in the ports but at ShepWway. 


| | $57,558 
Where writs ſhall be direted to the Con- 
ſtable of Dover Caſtle. 556,557 


Ddddd Clergy, 


CLE. 
Clerey. 


If a Clerk appear upon bail and will not an- 
fwer by reaſon of his privilege, his bail 
ſhall not be amerced. © "2g 

No Clerk to bedelivered to the ordinary be- 
fore the Crime found. 163, 164 

Ordinary finable for demanding one to- be 
a Clerk that 1s none. 164 


Clergy not to be allowed till che priſoner 
have the benefit of his challenge. 164 
Purgation taken away by 18 Eliz. _— 
705 

What one that' hath his Clergy forfeits. 
| 629 

Who ſhall have Clergy, \& e cont?. 150, 


' 634, 635, 636, 637,629 
Clersy-men to have Clergy twice. 637 


Clergy-men, 


Their ancient privileges granted and confir- 
med. Z 
Free from purveyance of goods. 3,35 
Not to ſerve inany temporal Office by rea- 
\ fonof their lands. 3, 625 
Not to goe to Wars in perfon. 4 
Quit of Toll, &c. for their Ecclefaſtical 
g00ds, | ibid. 
The goods of themſelves, and Farmours, 
not to be taken by the Kings Officers. 
_ 7 
No diſtreſs to be taken in their ancient In- 
heritance. 4,627 
Their bodies not to be taken upon a Star* 
Merchant or Staple. 4 
Their goods Eccleſiaſtical not to be taken 
by & Sheriffs, but by the Biſhop upon a 
Levari fac' upon a Recogn. 4,472 
Where a Capias-lyes againſt him, e cont? 4. 
Nor to appear at Eeets or Tourns. - 4, 120 
Not to be amerced for their Spiritual pro- 
motion, 29 
Free from Carriage for the King. 35 
Not to be puniſhed in a Writ of right of 
Ward. (oſs) 
Clerks contain all Eccleſiaſtical perſons Re- 
gular and Secular. 127, 258 
Religioſ; properly taken for Regulars, 151 
Difference between Secular and Regular 
perſons. ibid. 
Clergy-men heretofore Clerks in Chancery, 
and other Courts. 4x2 


Stewards in houſe to .Noblemen, Juſtices, 
i: a 
Judges anciently Clergy-mey. 


ibid. 


A T able. 


CLO. 

Star” of Mort-mayn exterded by equity 
becauſe of rhe multitude of evaſions by 
Church-men. 431 

Whar Fees Clergy-men pay when they doe 
homage to the King. 462, 463, 464 

Puniſhment in" Court chriſtian for laying 
violent hands on a Clergy - man. 492, 


493. 
Juſtice denicd ro the Clergy, Temps E. 1. 


| 52 
No Eccleſ-aſtical dignines to be enjoyed bm 
ſtrangers. 


| | 593 
4 R. 2. Clergy had a third part of the Realm, 


8 
Clergy-men rot compellable to be Knigh 
red. 598 
To be reſ:dent ontheir Cures. 624,625,626 
No diſtreſs ro be raken of Clergy-mn, 
in the high-way, or their ancient Fees. 
G2 
Poſfeſſions of the Church are the SEP 
ment of the Church. ibid. 
With what Tenths Clrroy are charged. 


628 
They may have Clergy wice. 637 
Clergy-men tryed and executed by temporal 


Judges. 634, 635 
Where a Clerk confeffing Fetony before a 
Temporal Judge could nor make his Pur- 
Sation. 638 
A Clerk delivered to the Ordinary ought to 
be degraded. abid. 
A Clergy-man might wave his privitedge ard 
be tryed ar Common-law. 638 
Knights Templers and of Saint Zuhn Pers- 
falem-, when founded and diffotved, and 
whar great privileges they had. 431,432, 


5 
Cloth and Clothing. 


The length and breadrh of broad cloth. 41 
Clathing broughe ro perfeion in England, 
Temps E.3. ibid. 
Importation of c/orþ prohibired:. ibid. 
Cloth the worthieſt and ricſheſt Commod;- 
ty of England. ibid. 
Per11E.3. cap. 1. Felony to carry wool 
out of England. 60 
Cuftome granted upon cloth. , 60 
What Cuſtome is due for new Draperies, 
and what for Aulnage. 62 
What Woollen, Linnen, or mixt Stuffs ſhall 


265, 268 | 


pay for Cuſtome and Aulnage. . bid. 
Coltuſion, 


COL. 


Collufion, 


Feoffments -per colluſion void pr Marlcb. 
cap. 6. IIO 
Colluſro duplex, apparent & averrable. :b14. 
What Feoffments, Grants, &c. ſhall be ſaid 
to be made by colluſion. 110, 111, 112 
Where a Feoffment is made by col/xfron, the 
Lord ſhall recover his Relief per 34 H. 8. 
cap. 15. | IIO 

A Feoffment now made by colluſiox is only 
void for a third part. III 
Where co/l#ſion may be averred, & e cont”. 
ITO, III, I12 

Where the King ſhall take advantage of a 
Feoffment by colluſron made by his Tenant 
of Lands holden of a meſne Lord. 111 
Colliſion muſt continue till death of Tenant. 
ibid. 

Where and when the Lord may enter or 
ſhall recover the Wardſhip ot his Tenant 
by colluſion. III,112 
Fraud and Falſhood againſt Common-lay. 
215,213 

Colluſion in fallifying Recoveries may be in- 
quired by Commiſion. - 323 
Lands coveyed away by fraud are exten- 
dable. 395 
Where colluſion ſhall be inquired of for 
alienation in Mortmayn. #75, 429,430 
Sale of goods by Covin alters no proper- 
nc y, 713 


Common. 


Where the Lord may make approvement 
of his Waſt. 85, 86, 474,475 
Where the Lord may have common appen- 
_ dent in his tenancy, 85,474 
How common appendent firſt bogus. 86 
Land improved muſt be incloſed , in de- 
| __ of incloſure Commoner is no Treſpa- 
er. 


7 
Where, if a Commoner purchaſe the part 


approved, his common 1s not extinguiſh- 
ed in the reſidue. ibid. 
What remedy Commoner hath if Lord ap- 
on approvement leave ſufficient, 88 
W hat remedy Lord that approves hath if 
his incloſures be thrown down. 476,477 
The part approved is diſcharged of com- 
mon. 87 
What ſhall be ſaid ro be a good approve- 
ment. ibid, 


How the ſufficiency or inſufficiency of lea- 
ving common ſhall be tryed. 


88 


_ eATable. 


COM 

b 
Where no approvement ean be made, $7; 
Where Lord hath commox in his Tu 
land, Tenant may approve. 474. 
Where a ®wod permittat lyes of common. 
O6 
Where an Aſlize lyes for taking ap in 
_ a ſeveral ſoil. 413,419 
Whar inlargement a Commener may make 
of his Curtilage, &c, | 476 
Where common may be had by Uſage, not 
Preſcription, 477 
What ſhall be a good Title to commey. ibid. 
Cottages to have no common. 740 


4 


Common-pleas, 


Per Mag. Chart. cap. 11. to be held in a 
place certain. 21 


' What miſchiefs were before that time. 21, 


22 

Why ſo called, and of what they have cog- 
nizance. 22 
Antiquity of common-pleas. 22,23 
Court of common-pleas lock and key of 
Common-law. 23 
Whence a Record may be removed in Com. 
Banc. | 23 
Common-pleas anciently held in County- 
court. | 70 
Coram Fuſtic' de Banco is the common- 


lace, 108, 114. 
What power Com. Banc. hath to diſcharge 
a Rediſleiſor. 115 
What Juriſdiction Cow? Banc? in writs of 
falſe Judgement. 138 
Iſſues in Cow? Banc? anſwered tothe Ex- 
chequer. 254, 255 


In Com” Banc' in Scire fac” the Tertenant 
muſt be named, in other Courts the writ 
1s general, 472 


Cormon-fame. 


Common fame defined. 52 
Where upon common fame a man may be 
apprehended for Treaſon or Felony. 61a, 


Commos weal, 


Church and State like Hypocrates twins. 
158 

Actions for waſt being prejudicial to the 
Common-wealth ſhall be extended fa- 
vourably. | | 305 
Breed of Salmons to be preſerved. 478,479 
New Judges, new Courts, new Offices, new 
Ddddd 2 Cor- 


CO M. 


Corporations, hurtfull to the Commer 


wealth. 540 


Commiſſions, 


Wherefore the clauſe ( fafturi quod ad ju- 
ftitiam- pertinet ſecundum legem-& con 
ſuetudinem» Anglie ) 1s in every Com- 
miſſion. 51,57 

What commiſſions are conſonant to Mag. 
Chart. & e cont”. 

Several commiſſions of Oier & Terminer , 
and wherefore grantable. .419, 420 

Where commiſſions diſcontinued, expired, 
&c. ſhall be removed in Bay. Regs. 419 

Where a commiſſion of Oier & lerminer 
ſhall be ſuperſeded. ibid. 

Wherethe King is reftrained to grant com- 
miſſions of Oter & Terminer. 420 

The Stile of Records before Commiſſicners 
of Oler & Terminer. ibid. 

No new commiſſion can be framed but by 
Stat”. 478 

Commiſſionsof new Inquiries and new Inven- 
tions condemned by Parliament. 478,479 

Commiſſions of Trailbaſton, and upon Arr” 
ſuper Chartas, granted. $40 

Where commiſſions determine by demiſe of 
the King. 175 

7 & 20 E. 1. commiſſions to inquire of 

Spreader of falſe rumors. 229 

Purveyors commiſſions to be under the great 


Seal. 545 
Computation of time. 
When Advent , Septuageſima , and Oua- 
reſme begin and end. 6 


2 

Where in Appeal the day is taken for as 
natural. 318 
Hora conſtat ex 40 momentis. 2614, 
The year and day for bringing Appeals, ſola- 
oy , and ſhall be accounted from the 
eath. 320 
Where pg ſhall be accounted ſolary 
months. 361 
Gule of Aug” & S Peter ad vincula, all 
one, 1* Aug”. 423 
Nativity of the Virgin Mary, 8. Sep. 478 
S Martyn, 11. November. ibid, 
Ad Feftum- Santi Fohannis Baptiſte , & 
ſemilia, ſhall be intended on the Feaſt- 
day. ibid. 

_ "Feaſt of S* Michael the Archangel, 29 Sepr. 
and S' Michael de monte Tomba, 16. Ne- 
vemb. 485, 486 


How the year and day for non-claim in a fine 


A T able. 


ſhall be accounted. 517 
The day of return in re«] actions is none of 
the 15. 568 


How the 6 months for Inrolments ſhall be 
accounted. 674. 


Confirmation. 


Where the Lord confirms the eſtate of his 
Tenant held by certain ſervices, he ſhall 
have a Contra formam- Feoffamenti. 118 


Conſpiracy. 


What Judgment ſhall be given in conſpiracy. 
384, 562 

Where a conſpiracy lay at Common- law. 
386, 562 

Where a conſpiracy lyes now, & e cont'.562 
Where an Action lyes for a conſpiracy in the 
Eccleſiaſtical Court. ibid. 


Conſtable & Marſhal, 
Where Felony ſhall be determined before 


them. l FI 
WhereanUrtlary ſhall be reverſed upon the 
Earl Marſhal's Certificate. 428 


What Fees are due to the Marſhal for 
Knight-hood, or doing homage. 463,464 


Continual claim, 


What ſhall be ſaid a good c/aim or Entry. 
483 


Contra formam Collations, 


Where, for whom, and for what land it 
lyes. 457,458 
Where ir lyes upon an alienation. ibid. 
It lyes not of an Advowſon, but Founder 
ſhall preſent. 459 


Contribution, 


No contribution lyes for Parceners before 
particion. I19 
Where a writ de contributione facienda lyes, 
& & cont”. 119,120 
No contribution can be where the poſſeſſion 
is undivided. 119 


Connſans de Pleas, 
Where the Grantee may wave it one time 


and take it at another. 130 


Where 


Where, and who miy demand connſans de 
plea, & e cont®. 140 


C011, 


6E. 1. Silver but 20 © the ounce. 311 

What Sterling money is, and why fo cal- 
led. 

How many ounces the pound of Gold or 
Silver 18. ibid. 

What allay may be of Silver or Gold. 575, 


Denarius ancient money-of England. 575, 
576 

How Plate muſt be marked. 576 
No counterfeit ſtones to be ſet in Gold. 6:4. 
What prerogative the King hath in Gold or 
Silver. 576, 577, $78, 579 
The ſeveral monies betore ard fince the 
Conqueſt. $77, 578 
By Engliſh money is intended all Gold or 
Silver currant here, though not ccrxed in 
England. 742 


Copyholder. 
A Copyholder cannot doe ſuit by Attorney. 


I00 
Tenant per Copy hath no Freehold in bim. 
325 

Cornage 


Is a tenure by Knight-ſervice,” but ſhall pay 
no Relief, 9 


Corone, : 
Who may hold Pleas of theCrown.30;31,32 
Which are Felonies at Common - law. 
| 147, 148 
Which ſhall be Murder. 148, 149 
Where Judgement upon Demurrour 1s gj- 
ven againſt a Felon he fhall be hanged. 
178 
The puniſhment of Miſpriſion or Conceal- 
ment of Felony. _ I73 
If a Felon challenge above 36 he ſhall be 
hanged. ; 178 
Judgement of payne fort & dare at Com- 
mon-law, and to what it extends. 177, 
178, 179 
Where one ſhall be ſaid to ſtand mute. 177, 
178 
The Judgement in payne fort & dare, and 
why ſo ſevere. 178, 179 


Rape 9#:4, and how puniſhable. 180,181, 
| 182 


AT able. 


COR, 
What Felons are bailable and what nor: 
186, 187, 188; 189;190 
Grand & petit Larceny qzia. 189; 190 
The Intent makes Felony. . . 201; 319 
No Felony 10 ſteal a tame Dear unleſs it be 
known. | 2O0I 
Encroachment of Jurifdiction by Ecclefiaſti- 
cal Judges is crimen leſie Majeſtatis: 466 
Per 1 Ma. cap. ail Treafons and Decla- 
rations of reaſons not within 25 E. 3. 
repealed. 590 
Where one attainted of Felony may be in- 
dicted of Treaſon. ibid. 
No man can be beheaded but for Treaſon: 
+ _ 
A Confeſlor is bound to diſcover Treaſon.h. 
In crimine leſs Majeftatis no Clergy gran- 
table. | 150 
Kings-Bench may bail for Treafon: 18g 
What forfeiture for Felony or Freaſon; vide 
Forfeiture. 


Coroner, 


His Office, Antiquity, and Dignity. 31,t74, 
175,176 

Where the Coroner muſt joyn with the 
Sheriff ro inquire of Rediſſeiſin. 84 
How a Coroxey is to be elefted. 174, 558, 


| 559 

Coroner determines by the Demiſe of the 
King. - 4 
Number of Coroxers not appointed by law. 


1d, 

County ſhall anſwer for difſabiliry of Coro- 
uer. | 175,466 
Where a Certiorari may be dire&edro the 
Sheriff and Coroxers. 176 
What Fees anciently and now dueto a C- 
rORer. ibid. 
Of what Felonies the Coroner of the Verge 
may Inquire. $49,550 
Coroner hath no power to take conteſlion of 
Treaſon, 629 


Corporations, 


New corporations hurtfull to the Common- 
_ wealth. 540 
What additions corporations ought to have 


666 

Where corporations hold plea of Aſſizes by 
cuſtome. 330 
What By-laws or Ordinances. made by 80r- 
fporations are good, &+ & cont”. 47354 


Ddddd 3 Cottages, 


COU. 


Cottages, 


The Etymology of the word, and who may 
ere them, and where, & e cont*. 736, 

| 737, 738 

Penalty for erecting and continuing cotta- 
LEFT. f : 736,737,739 
Great inconveniencies by cottages, #740 
Cottagers to bave no Common, ibid. 


Coauncells, 


Conſtitutions of conpcells general bind not 
King or Subjects in England. 273,274, 
36 

King Johns Chartre to hold the Crowne of 
Enoland of the Pope, burnt at the coun- 
cell of Lyons. 274. 
Conncell of Lyons or Lateray, when held. 
273, 361, 641 

Provincial Conſtitution of Simox MMephan, 
1332. 645 


Counterplea de Youcher, vide Voucher, 


County, 


England divided into counties. 71 


County-conrt, 


Curia comitatus 18 the county-court and She. 


_ riffs Tourn. | 69, 121 
When coanty-court was and is to be holden. 


| 70,71 
When Sheriffs Tourn to be holden. "4-h 
71,72 
When Leetsto be holden. , 2 
Of what Sheriffs may hold plea in county- 
conrt. 70, 139, 311, 312, 313, 380 
Leets derived our of Sheriffs Tourns. +1 
Stile of Sheriffs Tourn is caria viſzs Franck- 
pledg. 71, 
Tourn and Leet have one Stile and the ſame 
Juriſdiction, and both Courts of Record, 
and of what they may inquire. 71, 72, 
143, 147, 165, 172, 181 
View of Franckpledg is parcel of the She- 
riffs Tourn. 72 
Oath of Allegiance to be taken at Leet or 
Tourn, 73, 147, 148 
Who ought to come to Tourns, Leets, or 
Hundreds , or be amercied, 120, 121, 
| I22, 147, 148 
Sheriffs in Tourns, and Stewards in Leetrs, 
may amerce, I36 


A Table. 


COU. 
Connty-court iS no Court of Record. 140, 
| | 3C, 380 

Of what Lords' of Hundreds may hold 
Plea. I40 
Hundred Courts, no Courts of Record. 
What is inquirable and preſentable in Hun- 
dred Courts. 142, 143 
In connty-court the Suitors, in Tourn the 
Sheriff , and in Leer the Steward , are 


Judges. I90, 225 
The proceedings in coxntj-conrt by Juſh- 
CES, 312 


The proceedings in Tourn or Leet upon Pre- 
ſentmentrs or Inditments. 387, 388 
Adultery, &c. anciently puniſhed in Leets 
by the name of Letherwite. 488 
What Officers were and are choſen in conx- 
t)-conrt. 588, 589 
Tithes anciently determined in the Sheriffs 
Tourn. GG1 
Cortages and Inmates may be puniſhed in 
Leer. | 739 


Court-baron. 


Free Suitors Judges of it. - 99, 1Co, 119 
Fines for Beaupleader paid yer in ſome 
cconrt-barons. I23 
What remedy for falſe Judgement in courr- 
aron. 138 
Of what they may hold plea. 140 
Tenants not compellable to ſhew their 
Deeds. 142 
Conrt-baron no Court of Record, 143 
In comrt-baron all pleas determinable by 
wager of Law. ibid. 

A Lord may preſcribe to determine all Pleas 
by Jury. ibid. 

In a writ of Droit-patent plea ſhall be held 
of the Freehold, and the Lord may pive 
an oath, ibid. 


- Court-chriſtian, 


Why ſo called. 488 
Of what they have Cognizance, 488,489, 
& 


5c. 
What puniſhment for laying violent hands 
on a Clergy-man, 492, 493 
Where tithe wood may be ſued for in 
court-chriſtian. 641,642,643,644,645, 
646 

Where tithes are prohibited to be ſued fo 
in coart-chriſtian. 646, 647 


Eccleſiaſtical Courts puniſh pro ſalute anime 
& correftione morum-, temporal to give 
damages. | 


622 
Biſhops 


D AM, 
Biſhops proceedings in Eccleſiaſtical Courts 
under the name, ſtile and ſeal of Biſhbps 


warrantable by Law. 685,686,687 
General baſtardy ſhall be tryed in comrt- 


chriſtian, Special ar Common-law, 99 
Cuz in vita. 
Where for and againſt whom it lyes. 343, 


344, 345, 340, 455, 456. 

Where a Sar c#i in vita lyes, 455,456 
Where parol! ſhall demur in cz :» vita, & 
e cont”. ibid. 
Where a Feme may enter with being driven 


to her cat 7 vita. 456,457 
Cuſtome, 

C:ftomes againſt Law. 46, 47 

Cuftemes of the Realm general and patri- 

cular. 47.97 


Several ſignifications of Conſuetads. 58, 59, 
222, 223, 5O2 

Where a thing of common right may be en- 
farged by cuſtome. 143 
Crftome to arreft one for anothers debr 
raken away per FW. 1. cap. 23. 250 

A fixt caſtome though unreaſonable cannot 
| be..caken away bur by a& of Parliament, 
664, 

Where by cyſtome a bargain and fale fha!l 
ind a feme covert. 673 

Pr na in Ciries, &c. co bargain and felt 
lands per parol good. 675 


_—_ 


Damages and Coſts, 


Where damages and coſts were firſt given 
ro Defendants. I12 
Where coſts were firſt given to Plaintiffs. 
288 

Where damages are too ſmall Court may a- 
ward greater. 200 
Where the King cannot pardon damages. ib. 
Where dyuble damages ſhall be recovered 
for extortion of Fees, 210 
Where lands and aamagres ſhall be recove- 
red. 235 
In what real a&ions, and when damages 
and coſts were given, and apainft whom, 
and for whar rrme. 284, 286; 287, 298, 

- 289, 330, 368, 375, 385, 386, 416, 417 
Where a diffciſor is infuffictent, dawares 
ſhall be recovered againft the Terrenant. 
284, 285, 286, 287, 288, 289 

Damages were given ar Commoraw 1nper- 
fonal and mixt aons, but not int real. 
286, 289 


eA Table. 


D 4 M. 
Where damages in real ations ſhall be teto= 
vered Penaente brevi. 286 
Coſts are parcel of the 41#ages, and ſhall 
de given in every aQion where damages 
are glven. 288, 289g 
Plaintiff ſhall recover no tore Aamage then 
he counts for. ibid. 
Where damages and coſts ſhall be trebled, 
& e cont”. 289 
Where a Defendant by a falſe plea ſhall not 
excuſe himſelf of damages. 4y44;445 
Where damages ſhall be recovered for 
throwing down the Ircloſures of a Lords 
_approvernent. 66, 46 
Where coſts ſhall be recovered if Peck 
aſtical Courts for not ſetting out of tithes, 
O51 
Where Coſts fhall be given in appeal w 
the Lord- Chancellor upon a Decree of 
Commilitoners for charitable uſes, 712 
Where damages ſhall be recovered in Waſt, 
vide Walſt. 
Where damages ſhall be recoveted ih Dow- 
er, vide Dower. * 
Where damages ſhall be recovered itt 4 writ 
of Ward, vide Ward. , 
Where damages ſhall be given in a writ 4+ 
valore Maritag, vide Mariage, 


Dazes in Conrt, 
Which are &es Frridict and which not. 264, 


| 265 
A Sheriff hath no day in Court. 453 
Debt, 
Debitum-, quid ? | 89 
Capias itt debt firlt green by 25 E. 3. cap. 7. 
; 205 


Debt tay ar Commont-law againſt an Admi- 
niſtrator by name of Executor. 398 
An action of debt given for an eſcape by 
W. 2.cap.11. 382 


Deeds, . 


Deeds of Subjects concluded with H;zs teſti- 
bu till H. 8, time. ; 78 
Feoffments were by deed or without der be- 
fore Conqueſt. II9 
Deeds are to be expounde#as the Law was 
when they were made. 282 
Ina deed ar and onthe Feaſt to'be conſtrued 
afl one. 478 
Where a Feoffment is void and voidable, 
482,483 


"No Coverianit or grant can be made £6 orie 


- Nor 


DEL. 
not party to an Indenture contained in a 
deed paroll. 673 
Day of moneths and year of Lord and King 
uſuall dates of aceds. 675 


Default and Appearance, 


Law intends every one will appear rather 
then by —_ loſe Iſſues. 124 
Whar ſhall be done upon a aefanlr in a 
pagere impedit, vide mare impeair. 
What ſhall be done upon a default at the 
rand diſtreſs. 254,255 
Where default of one Tenant ſhall be de- 
> 
$8 ot another. 351,563 
\Whart ſhall be accounted Iſſues which a She- 
_ riff may return fora defau/r. 453 
No Enqueſt to be taken in a real Action by 
default. I27 


Delay, 


Delays odious in Law. 124, 137, 260, 4I1 
Expoſitions to Stat* alwaics favourable to 
prevent delay. 137, 249,251, 258, 260, 
290, 325, 360 

King Alfred's ſevere Laws againſt delays. 
260 

The King may diſpence with Star? to prevent 
aelays. 377 
Writs ſhall not be received in Eyre by rea- 
ſon of atlay. 377, 378 


Deputy. 


No man compellable to make a Deputy 


unleſs he will. 34 
Thoſe thac cannot ſerve in Perſon muſt 
make Depaty-. ibid. 
Where Officers ſhall anſwer for their De- 
put ys. 191, 466 


Deceipt, 


Where a Writ of deceipr lyes. 39, 444, 445 
No deceipt to be uſed in pleading. 213, 214. 


215, 2106, 217 
Where Fines levied by deceipe ſhall be 
quaſhed. 216, 217 


Detinne, 


Where detinue lyes for Goods and Chattels. 
107, 341 


Deviſe. 
By Common-law no Teſtament could be 


eA Table. 


DIS. 
made of I ands. 


Where Tenant in Dower may deviſe Corn 
Srowing. 81 
No colluſion can be averred ina deviſe of 
lands deviſable by cuſtome. I1z 
Where Lords in Precin&s may prove Wills. 
231 

Di{continnance, 


Every diſccytinzance works a wrong. 681 
Which ſhall be ſaid ro be a diſcontinaance, 
or which not. 681, 682 


Diſcretion, 


Diſcretio eft diſcernere per Legems quid fit 
juſtum-. . 56, 298 
11 H.7. cap.3. for Judges to determine 
offences by diſcretion, againſt Mag.Char. 
and void. FI 


Diſſeiſor & Diſſeiſn, 


No man to be giſſeiſedof Lands, Liberties, 
&c. or Goods, but according to Law, 
R NO  itirondd 

Where a Diſſciſor is inſufficient, damages 
ſhall be recovered againſt the Tertenanr, 
284, 285, 286, 287, 288, 289 

Where an Infant ſhall be a Diſſes/or and ren- 
der damages. 284, 414. 

A Feme cannot be 4iſſe;ſed during coverture. 
342 

Whart ſhall be ſaid to be a diſſe/iy BR. 0-4 
on to bring an Aſſize. 413, 414, 415 
Where one ſhall be a Diſſcs/or tor taking 
Common ina ſeveral ſoil. 413, 414. 


Diſtreſs, 


The ſeveral kinds of 4;ſ?reſſes. 254 
If a diſtreſs be raken and not ſuffered to be 
delivered, Sheriff may nor return, he was 
reſiſted. IO5, I94. 
Where a Lords Baily diſtreins for Rent nor 
behind, travers lies. IO5, IO06 
Party diſtreined muſt feed the Beaſts in 


pound. Io6 
How far a diſtreſs may be driven. ibid. 
Of what a diſtreſs may be taken. 107,82 


Where a diſtreſs may be taken , and where 
nor, I04, 131, 132, 133, 565,229 
For what ſervices, and when, a Lord may 
diſtrein. 134, 104, 116, 117, 118, 119, 
I20, 296, 373. 

For Suit real no diſtreſs can be taken, but for 
amercement in detaulr thereof, 118, 120 

| Where 


DOW. 
Where Lord may diſtraiz Tenants to ſhew 

deeds, & & cont”: 142,143 
Replevin to be made of all difreſſes. 193, 


194, 195 
No aiftreſs to be taken but by a Baily co- 


25. 
Clergy men not to be d;trained. 627 
Where a aiſtreſs may be taken for repair of 


Bridges. 705,29 
Divorce, 


Which are good cauſes of divorce. 684,685, 
686,687 
of mari- 

93 


What divorce ſhall make a nullity 
age. 
Dower 


To be aſſigned within 46 days afrer huſ- 
bands death. I7 
Where damages ſhall be recovered in dower. 


Where tenant in dower may deviſe her corn, 
80,81 

Tenant in dower ſhall have the land afligned 
ſowed or unſowed. 2x 
Where the Lord may diſtrain the corn of te- 
nant in dower for his ſervices. 2 
What returns and proceedings ſhall be in a 
writ of Dower. 124 
Tenant in dower iS in by her husband. 153, 
| 154 

Wife of 9 years old ſhall have dower. _ 
Tenant in dowey ſhall have ward; mariage, 
relief, and eſcuage, but no aid. 234. 
Where dower unde nihil baber lies. 262,263 
Where tenant in dower aliens, what remedy 
for him in reverſion, &c. 309,310 
Where a 2nd ei deforceat lies to recover 
dower. 349,350,351,352 
Where a feme ſhall be barred of dower by 
recovery againſt her husband, & 2 cont”. 

| 349,350,351,352 

Where a Mortdanceſter lies againſt renanc 
in dower. 352 
Where admeaſurement de Dower ſ{ecunda 
ſuperoneratione lies. 367.368,369,370 
Where a feme for elopement ſhall loſe her 
dower. 434,435,436 
The Churches poſſeſſions are the endow- 
ment of the Church and Parſons, as te- 
nants in dower. 627 


Droyt de Adavomſen 


Where it lies, and what muſt be alledged in 
356,358,359,360 


It, 


A Table. 


445,446 


E LE. 
What writs lie of an Advowſor. 


35 
Ar Common-law a Clerk inſtitured could nor 
be removed upon a writ 4 droyt de Ad- 


- » 


vowſog. ibid: 
Eleftion: 

Elettion to all offices to be freely made. 

169,632 


How diſturbers of Z/e&icns ſhall be puni- 


ſhed. 169 
m _— Coroners, &c. are to be efe- 
ed. 174,175,176 © 
Defendant may try writs of Right and” Ap- 
peal by Jury or by Batrel. 247 
Where a feofftment, &c. hath elef4ion ro 
make uſe of an exprets warranty or war- 


ranty in Law. 275,276 
Where Gardian may ele& to have what a 
Jury gives for mariage of heir, or what 
he hath been offered 97 


Where joyntenant or tenant in common 


hach elefF0z ro bring an Adtion of waſt, 
or writ of partition. 404 
Where one hath «/c#jon ro have ſeveral 
writs. 563 
All eleions into Hoſpitals, &c. for teward, 
void. 6236 


Elezit, 


3 
\> 
wha 


Given by 77.2 cap.18. 


E nqueſt, 


No Exqueſt to be taken by default in a real 
Action. 127 
Where witneſſes may be joyned to an e#- 
queſt. 129,130,448 
Where an Action lies againlt the Sheriff for 
returning one of Jury that ought nor to 
be returned. 130,447.,448,561 
Enqueſt ſometimes taken tor trial. 291 
In real Actions Jury appear the firſt _ 
ibid, 
No Juror not ſummoned to be returned in 
Aſlize. 426 
Who ſhall be returned of Jurors, and who 
exempr. 127,130,378,447,448,561 
How many Jurors ought to be returned. 
447,448 
Jurors are not to i4#4re of matter of Re- 
cord. 496 
Entry. 


A deſcent in fucceſiion takes not away 
an 


KEeeee 


ESC. 


an Entry. | 154, 155 
Where the heir may enter and avoid the 
deed of his Anceſtor. | 66 
Where heir female in ward preſently after 
I 4 MAY exter. 203 
Where two joyn in Aion and bave one 
remedy, and one is ſummoned and ſeve- 
red,and one recovers the moity,the other 
may enter. 308 


Error, 


Where a writ of Error lay at Common-law. 
426 

Where it lies upon a Bill of exceptions. 427, 
| 428 

Where the heir or Executor may have a 
writ of Error. 427 
Where a writ of Error lies to reverſe a 
Judgement given by Commiſſioners ap- 
pointed by Arr* ſuper Chartas cap.1. 540 

If one of full age ſue per prochein Amy, it 1s 


Error. 390 
Eſcape, 

Where an amerceament ſhall be for an 

eſcape. 28 

Where aneſcape is not puniſhable. 52 


How eſcapes of felons ſhall be puniſhed. 
165,166 

What ſhall be a 500d barre to an eſcape. 382 
An Aion of debt given for an eſcape by 
W.2.cap.11. 382 
Debt lies not againſt a Gaolers Executors 
for aneſcape. ibid. 
Where grantee of a Gaol or his deputy ſhall 
be charged for an eſcape. 1hid. 
Where an indi&ment lies for an eſcape. 589 
$90,591,592 

The form of an indi&ment for an eſcape. 591 


_ Eſcheat, | 
Where the King ſhall have the eſcheat, & + 


cont”. 64 
Where tenant for life or years ſhall have an 


eſcheat. 146 
Eſcheator, 

Eſcheator virtute officis cannot impoſe an 

amerceament. I36 

Where he may ſeize lands. 206,207 


Where he or his deputy ſhall anſwer for 
waſt done in wards lands. 15,571 


A T able. 


EST. 


Eſcuage, 
By whom to be paid and how rated 10,17, 


20,65 
Where tenant for life ſhall have Eſcaage. 


234 
Eſſoqne, 

Derived ab Eſſoyner or Exoiner to excuſe. 

125 


The ſeveral kinds of Eſſoynes. 125,251 
In what Actions, by whom, = 2 = 
manner an Eſſcyne ſhall be caſt, & + cont? 
$6,124,125,126,127,130,248,251,252, 
253,313,340,393,394,417,418 
wR—__ an Eſſoyne ſhall be turned hg de- 
aulr, 251,252,253,313,3 
Who may fourch by Zſſoyxe. 250.25 at 
To what Eſſoynes one ſhall be ſworn. 137, 


314,393 
Where an averrement may be againſt an E [= 
ſoyne. 130,252 


How a falſe Zſſoyze may be quaſhed. 2 
Eſſoynes abhorred in Law being cauſes * 


reat delay. : 252,314,321 

Where illegal proteQtions have been adjud- 

ged void. 56 
Eſtoppel, 


Where the King though he be no party, 
may take advantage of an Eſtoppel. 3 9, 
$5,209,431,549 
Where tenant to a Precipe in Capite, plead- 
ing non-tenures ſhall be concluded. 3g 


Examination, 


Where one to be examined upon interroga- 
rories for treaſon, felony, 8&c. may hear 
them read, take time to anſwer, and may 
anſwer in writing, and keep a copy there- 


of. FI 
None to be examined upon oath ex officio, 
$57, 558 

Exchange, 


Where the King is bound to warranty in 
caſe of exchange. 269 


Exchequer, 


Antiquity thereof. $51 
Exchequer isthe Counter where all theKings 
revenue & profit ought to come. 197,255 
Amerceaments offered are to be eſtreared 
into the Exchequer. 196 
Proces 


EXE. 


freely ſhewed. 198 
Where the Courr of Exchequer may grant a 
Prohibition to the Ordinary tor a privi- 
ledged perſon. . 624 
Barons of the Exchequer ſupreme Auditors 
of England. 381 
Of what common Pleas the Exch:qrer hath 
Jur}ſdicion. FFI 
Within the word Cxria mſtra in Magna 
Charta ca.4.the Exchequer iS included. 6. 


Excommunication, 


Infyingers of J{agna Charia to be excom- 
mnicated. $27 
No excommunication for a temporal caulſc to 
be pronounced but by authority of Par- 
liament. $27 
All violators de Tallag* non concedrna” to be 
excommunicated, 536 

A high example of excommunication of Earl 
Warren by the Biſhop of Chicheſter 

29 E.1. 473474 
Where an excommnnicate perſon may be 
diſcharged by a temporal Court. 615,623 
An excommunicate perſon is diſabled to ſue 
any Action, 623 
Where the Biſhop ought to receive caution 
of an excommunicate perſon. ibid. 
What certainty ought to be in an excommu- 
nicato capiend-. ibid. 
An excomm” capiend' proceeds ex gra. Regzs. 


O31 

Executors, 
Executors have Teſtators g00ds in ater 
droyt. 236 
Execitors not chargeable in debt for an 
eſcape. 382 


Where Executors or adminiſtrators not na- 
med ſhall have execution of a judgement, 
contrary of an aſſignee. 395 

Where E xecutors Or adininiſtrators ſhall 
have accompr. 404. 

Where an E xecator may have a writ of Er- 
ror. 427 


Execution, 


By Common-law a mans body could not 
be taken in Execation for debt, but his 
go0ds. | 394,395 

W hat ſhall be a good plea 1n barre of Ex- 
echtion. 470 

Where an Execution not ſerved but con- 


AT able. 


Proces and eſtreats of the Excheqzer to be 


tinued,may be ſerved after the year. 471 


Where Execztion may be ſued withour a 
Scire fac', © e cont”. 470;471 


Exile vide Abjaratios, 
Extent vide Recognizance. 


Expoſition, 


E ſcovers.17,18 Salvo contenemento. 29 
Beneficitm. 20 Mercanarea wainagium.28 
In'angthef O::tfangthef in Mannors antiqua- 
red. 31 
Nature of a /avin7 1s to fave a former, and 
not create a new right. 33, 37, 81, $2, 


282 

Averacium, & Averpenny. 35 
Piirpreſt are. 38,272 
Deſtruatur im Magna Chart. cap.29., 48 
Toulnetum. 58,530 Impoſition. 60; 584 
Tagroſſer. 81 Burgh. 93 
T ithingum, Wapentagiium. 99 
Vivariam. 100,162,199,200,571 
(Et) taken disjunt:ive. ' 110 
Namirm. 140,141 Rette. 150,236 
UVtas. 157 Perhbenainare. 163 
Hmu1#ufium. 173 SFoca. 230 
Eccleſia. 357 Gamleattum. 402 
Bercaria. 476 PVaccaria. 476 
Riparins & Kiparia, Letherwite. 489 
478 Tallaginum. 533 

GuidaTium. 526 Coroay. 630 
Aalvas procurers, Heath. 656 
561 Cottage. 736 


Miniſter le Roy comprehendsJudges arid Mi- 


miterial officers. 


207,208,229,230 


E xtinguiſhment. 


Where fcrvices ſhall be exti»gaiſhed. 


120 


Where che Lo.ſhall exrin7#/- his Seigmory, 


260,261 


Where one Meſnalty ſhall extingaiſp ano- 


ther, 


JO2zZ 


Where a tenure once ext;#g:;/hed ſhall be 


revived. 


FOI, 5JOZ 


Extortion, 


Where double damages ſhall be recovered 


for extorting fees. 


210 


Multitude of Officers cauſe rxtortion. 219 
E-xtortion a grievous burchen to che Sub- 
je&, a high offence accompanied with per- 


jury, 


Eeeee 2 


467,468 


E Ire. 


FEE. 


Eyre, 


Who ought to come to Eyres. 149,282,283 
Juſtices in Eyre their proceedings,authoriry, 
and juriſdiction, and when ceaſed. 136, 
170, 171, 210, 211, 223, 330, 377,385, 
393,492 

Common ſummons of Zyre 40 days _ 
282 


Eyre ceaſed when Kings Bench eame. * 166 


Fame vide Common fame. 
Fanx Judgement. 
Where a writ of falſe judgement lies. 137, 
138,139,140 


Where ſuitors in a baſe Court for falſe Jndo- 
meat ſhall be amerced. 196 


Farres vide Markets, 


Fealty, 


Where an Infant may doe homage but not 
fealty. ; II 


Where tenant in frankalmoign aliens, feof- | 


. feeſhall hold by fealty. =_ 
Where a rent is reſerved, fealry is implied. 
I17 

Fee ſimple, 


Anciently lands given to Z. $. and his ſuc- 


ceſlors was fee ſrmple. 336 
Fee farme 
What it is and-why ſo called. 44. 


Fees, 


Sheriff to take no fees but of the King, and 
ancient fees and profits of Turn, 74. 
No fee to be taken for adminiſtration of Ju- 
ſtice. 176,209,210 
What fees were anciently due to a Coroner. 
176 

What fees Sheriffs, Gaolers, 8c. may take. 
2C9,210 


Whar puniſhment for extorting. fees. 210 


An Oxe'or 5.s; anciently-taken-tor a duty-in 
Aſliſe if the cauſe ended: . 416 
Fees of the Marſhal and Lo.Chamberlain for 
doing hagnage or Knighthood. 463,464 


AT able. 


| 


FOR. 


What fees Clerks, &c. fall have in Circuits. 


| 167,468 
Offices with new fees cannot be erected bur 
by conſent 1n Parliament. $33,534. 


Fine of land, 
The antiquity of fizes, and why fo called 


FII 
Where a fize levied by deceit ſhall be qua- 


ſhed. | 216,217 
Whar paid for a pre-fine, and whar for a 
poſt-fine, and why. FI1,FI2 


What time was allowed at Commor-l aw 
ro make claim after a fine levied, and 
what at this day. 236,237,516,5t7,518, 


519, 523 
Where an averrement may be againſt a fxe. 
515,5317,522,523,524 

Of what, and to whom and where a fixe 
muſt be levied. F13,514,515,516 

W hat form ſhall be uſed in fes. 514. 


How a feme covert ought to be examined. 
fly 


Fine to the King, 


Upon what Writs or Actions fires ſhall be 
paid to the King, & e cont”, 57,115,13r, 
F32,236,311T 

Where the King ſhall have a-double fire. 


Where the King ſhall ſet a fize adjadoed 2 
himſelf. Fog 
For one offence a man is to be fized bur 
Once. 597 
To be f:nedat the Kings will is by the Kings 
Juſtices. 168,216,186, 787 
Whar iſſues ſhall be paid to the 'King. 255 


Foreſts, 


The puniſhment ar Common-Law and at 
this day for treſpaſs in Parks: 199; 200, 
20TI 

None may ere& a Park, Chace, or Warren, 
withour licence of the King. 199 
Which ſhall be ſaid to be a lawful Park. ih5d. 
Vivarium quid. 162,199,200 
To ſteal a tame Deer not known is no telo- 
ny. 201 


Forfeiture, 
No forfeiture can accrue by Letters Patents. 


47 
Where agaoler ſhall forferr his franchiſe. 43 
| Where 


FR A. 
Where grantez of a rent for ſervice done 
ſhall forfei: his rent. 4 
What forfeiture of lands or goods for felo- 
| ny, &. 36,37,38,149,164,316,334 
Where one might have af res his tenan- 
cy for ere&ing Croſſes, knowledging te- 
nures of other Lo. proving Will,&c. 432, 
433 
Where a forfeityre is given by Statute gene- 
rally nor limiting where to be recovered, 
it is in the Kings temporal Courts. 612 
The moity of the forfeirares of Bankrupts 
given to the poor in Hoſpitals, pey 31 E/. 
* Cap.6. 726 
Formedon, 


Formed: u in deſcender given by 2. cap 1. 
336 
Formedon in remainder &- .reverter at Com- 
mon Law. 336 
Formed:cs iS in nature of a writ of Right. 291 


Franchiſes. 
Where a Gaoler ſhall forfeit his franchiſe. 


4 43 
Where the Sheriff may enter a fraxchiſe to 
make Replevin. 139,140,141 
Wherefore a Liberty may be loſt. 173,287, 


5 


282 
Wherefore goods may be attached inafray- |. 


chiſe. 229 
Parcicular juriſdictions are by preſcription 
_ or grant. | 230,281 
Where there is an Uſurpation of Liberties. 
272 

What Liberties ſhall be allowed in 20 war- 
ranto. 281,282,496 


Where franchiſes may be replevied. 282 
No man can' have a Liberty but of the 
Crown. ; 452, 
KniphtsTemplers, and Hoſpitalers puniſked 
Ge drawing ſuits into their Juriſdictions. 
465,466 


Frankmariage, 


Per Merton cap.2 a woman may deviſe the 

corn growing on the lands ſhe holds in 
 frankmariafe. | 81 
Where an inheritance paſſeth by the word 
 frankmariage 


- 


Freſh ſuit, 


What it is, and wherefore enjoyned. 319, 
320 


A T able. 
s | 


GAR, 
Gardian, 


The ſeveral ſorts of Gurdiazts. 305 


334 | 


The duty of Gardiay in Chivalry, 12,1415 
Where Gardiay fhall be puniſhed for wat, 
12, 13, 202,299, 300,301,302,303,304; 
| . __ _ *- ZOFz506 
Difference between Gardiaz & Comitee. 
Differchce between Gardids in droit at 
Garadian in fait. 260 


Where the poffefffon of the Gardiat is the 

ſeifin of the heir. —_ 134. 
Where Gardias may have an Afrze. 134 
Where Gar#4an ſhall be ar Abaror. #bid. 


The duty of G4rdiaz in Socage. 135 
Where Gaydian in chief by makins a feoff- 
ment of his tenancy. extinguiſhes his Seig- 


Tory: -.. 259,260 
Where Gardian in fait fhall forfeir the land, 
bur not body of heir. 260,261 


Whar writs he for of againſt a Gdrdian. 
| __  305,367,368,369, 370 
Where Gardian in ſocaxe may be charged 
in accompr as Baily. 5D 3809 
Gardian taken for prochein A my, & e cont. 


| -— 0 
Where / <=" Amy in bloodys, and where 
in eltate. 564 


Ga#drobe, 
The Keeper(now called Maſter) of the Kings 


Wardrobe an ancient Officer. 255 

His office and dury. _7 

Iſſues in the Kings Bench anſwered to the 

Wardyobe. | ibid 
Grand Serjanty 


For the greateſt part to be done within the 
Reals | 6 
What relief a Knight per grand Serjanty 
ſhall pay. ibid, 
Teriant per grahd Serjanty ſhall'pay no aid. 


p SHER. 

Tenure { grad Serjanty is for the honour 

and'defence of the Realm: 631 
Grand diſtreſs, 

Why ſo called. | ys 

, Where grand diſtreſs lies. | ibid. 

'Whar ſhall be done upon a default ar the 

| grand diſtreſs. 254;255' 

E p eec 3 Grazt 


GRA 


Grant of the King, 


Ancient graxts muſt be conſtrued as the | 


Law was held when they were made. -2, 


282,497. 


Hered. in a grant taken for ſucceſſoribus, & 
e cont”. 5,7 


Where the King may avoid his grant of a- 


wardſhip,and where not, 13 
By grant of Jura Regalia a man ſhull nor 
doe juſtice in his own caſe. 25 
Where grants ſhall be ſaid to be void. 47, 


A Table. 


{ 


{ 


/ —— 


48, 54, 61, I27, 129, 220, 452,515,570 


Cherters conclude with hizs reſtibus, Ler- 
ters Patents with In caxjas, &c. 77,78 
Grants for advancement and expedition of 
juſtice have a beneficial conſtruction, 220, 
221 

Where the Kings grantee ſhall have. 
ſame privilege the King had, & e cont”. 


391 

Where the Kings grazts ſhall have a favou- 
' rable conſtruction for making them avail- 
able in Law for the Kings honour. 496, 
497, 209 
What paſſes by Ex certa ſcientia, &c 512 
How a ſaving 1n the Kings grant ſhall be 
conſtrued. E 529, 537 


—— 


Wm 


Habeas corps. 


Forms of Habras corpar. 52,53 
From what Courts they may iflue. 53,55 
What return ought ro be upon a Habeas 
_ Corps. 55 
Upon the return of Habeas corpas the parry 
ſhall be remanded or diſcharged. 55,615 


Hetr, 


Heres dicitur ab hereditate. 110,523 

Where heir ſhall have his-age, & e cont. 
Vide Age. 

Where the heir is bound to anſwer for his 
anceſtor. 198,442 

Where ancient deſcents are yet continued, 7 

Heredes & ſucceſſores anciently $ JR01) ma. 


7s 
None in a right but a collateral line ug 
ding ſhall inherit. 7 
How an heir may be adopted. + 97 
Where the heir is ſeized by the Poſleiſion of 


| his Gardian. . $34 
Where the heir ſhall have an Aflize if the 
ibid, 


* Gardian be ouſted or diſſeifed. 


HOM. 
Heiy in Socage 1s of age at 14. and ſhall 
have an accompr. 136 
Where hetr of diſſeiſee fhall recover dama- 
ges in Allize. 286 
Where the warranty of tenant per curtefie 
ſhall barre the heir,and where nor. 292, 
| 293,2 
Where heir ſhall preſent, where ——_ 
could not have are impedit. 359,360 
Where. an heir ſhall have.admeaſurement 
_ of dower or paſture. 367,368,369,370 
Where the heirs land ſhall not be extended 
during minority; 396 
Where an heir ſhall have a writ of Error. 
| 427 


Homare. 


| Homage quia and by whom to be: done, 
the | 


IO,11 

Where heir ſhall not be in ward till b:2:age 
received. II 
Homage anceſtel quid. * bid. 
Anciently where bomage was part of the te- 
nure reſerved, it implied a warranty. 275 


Honour, 
A Subje& may have hb: ozr. 67 
Every Caſtle contains a Mannor. 3I 


Lancaſter Duchy an ancient honoxr, made a 
.County Palatine by E.3. 64. 
If an hoxoxr come to the Kings hands, the 
ſame Relief ſtall be paid as to the Ba- 
ron, 64 


Hoſpitals. 


By whom,and of what lands, rents,8c. given 
co charitable uſes inquiry ſhall be made. 
710,711 

How an Hoſpital or houſe of CorreQtion ar 
this day may be founded. 722,723,724, 
725,726 


A preſident of the foundation of an Ho/p;- 


tal. = 7234724. 
Per 31 El. cap. 7. moity of forfeitures of 
Bankrupts given to poor in Hoſpitals, 


26 

All elections into Hoſpitals, &c. for reward 

to be void. 726 

Houſes of CorreQion to be in every Coun- 

ty, 728,729,730,731,732,733 

Whar perſons ought to be committed to the 
Houſe of Correftion. Fide Rogaes. 


Huy 


IMP, 


Huy and Cry. 


Huy and Cry for apprehenſion of felons was 
at Common-Law. I72 
How, where, and by whom Huy and cry is 
to be made. 172,173 
Where he that uu not out upon Hxy and 
cry ſhall be fined and amerced. 172 


Ideot, 


To whom the cuſtome of :dests belongs. 14 
Where an zdeor, lunatick, or you compos men- 
tis ſhall avoid his own at, & e cont”. 
483 

Where non compos mentis ſhall be bound by 
a fine, and where not. FI6 
Where heir of #0» compos mentis ſhall avoid 
a fine. 519 
Where an 34eot, &c.is bound by ſale of his 
S00ds in Market overt. 713 


Fews, 


Zews to take no uſury. 389 
What great profit was anſwered to the 
Crown by fews. 89, 506 
The great evils occaſioned by 7ews. 06 
Priviledges granted to Fews by King fohy 
507,508 

By baniſhment of uſury Fews went away 
and were not otherwiſe baniſhed. 507 
Vengeance follows the 7ews. 508 


Implication, 


Where an Aion is brought for a feigned 
matrer without jult ground, the Law im- 
plieth malice.  I12 

Where by reſervation of rent fealty, is :1- 
plied. I17 

Where a warranty is implied. 276 


Incident, 


Toll_is not izcident to a Fair or Market by 
rant, bur a Court of Pipowder 1s. 220, 
221 

To what tenures relief and aid are incideyt. 
232 

Where a thing is granted, every :nc:dext tO 
itis granted. 423,424,501 


Neceſlary incidents are not taken away by 
general words of a Stat. 


FOI 


A Table. 


INF. 
Indiftment, 


Where one may be i»d:;&#ed for committing 
a man contrary to Magna Charta. 55 
What certainties are required in i»dif#ments. 
:: _ 315,317,318,319,320 
How inaiftments in tho parties abſence muſt 
be grounded. 384 
An inſufficient i»ndi&ment, and no indift- 
ment all one. ibid. 
Whar proceedings may bein Leet or Tourn 
upon indittments. 387,388 
TIndiftmexts in Verge may be removed in 
Ba. Regs. 550 
Where one may be j»4&ed for breaking 
priſon. 589,590,591,592 
Form of :»4;&ment for an eſcape. FOI 
Where a Biſhop may be »di#ed for refuſing 
to affoil an excommunicate perſon, or for 

a thing not within his cognizance. 623 
Difference berween indiitments and preſent- 


ments, 739 
Inhabitant. 
Who ſhall be ſaid to be an 7nhabitant of a 
Town or Pariſh. 703,703 
Infant, 

An i»fant may doe homage but nor fealty. 
I 

Where an i»fant ſhall be a difſeifor and ren- 
der damages. 284,414 


Parol ſhall not demurre to prejudice an i- 
fant bur for his benefit. 291 
Where judgment final ſhall be given againſt 
an infant . ibid; 
Where an 5»faxt ſhall anſwer for waſt done 
by a ſtranger. 303 
Where an i»fant ſhall ſue per prochein Amy. 
390,261 

Where the Executor or Adminiſtrator of an 
ixfant ſhall have an accompr, though the 
infant could not. 404. 
Where a Ceſſavit lies againſt an i»fayt. 401 
An 3xfaxt ſhall not be prejudiced for not 
entring for Mortmain. 430,431 
Where an infant may avoid his deed, & 2 
cont”, 483 
Where an fant ſhall be bound by a fine, 
& e cont. FI6 
Where the heir of an infant may avoid a 
fine. Flg 
An 3»fant muſt avoid a Statute or Recogni- 
zance by Audita Qxerela,; and a fine by 
Wee 


INF. 
- writ of Error during minority. 673,483 
An infant may avoid a bargain and fale at 
a time, 673 
When an infant ſhall be bourd to repair 
Bridges. | 703 
Where an i»faut is bound by fale of his 
goods in Market overt. 713 
Infants or feme coverts, are Keepers of 
Gaols to charge them in execution for an 
eſcape. 382 


Inmates. 


Tamates Called underſetters in 35 El.cap.6. 

738 

Inmates may not live in Cottages. 738,739 

What penalty and where to be levied for 

receiving and continuing Tymates. 738, 

739 

Great inconveniences by Inmates. 740 
Inquiſitions. 


No mans land to be ſeized into the Kings 
hands before office found. 206,207,57 E : 
659 

Where an office might be traverſed at the 
Common-law, and where now. 688,689, 
690,691 ,692,693 ,694. 

Where he that traverſes the office of ano- 
cher, muſt firſt have one found himſelf. 
690 

Where upon a travers there muſt be one or 
more Fcire fac”. 691, 694. 
Where a Melins inquirend' lies. 691 
An office found pending a traverſe ſhall not 
prejudice. © 693 
Where two matters of record amount to an 
office, 694. 


Intent, 


Where one is ſaid to be exiled it is intended 
by Parliament. 47 
Where one Court is particularly named in 
a Stat another ſhall not be intended, 114. 
The tent makes felony. 201 
What ſhall be 7iztexded to be maliciouſly 
done. - 445 
Where an eſtate ſhall paſs by deed accor- 


AT able. 


| 


ding to the zztention of the parties. 672 . 


Intruſion, 


What remedy a ſucceſſor hath for intr«ſion 
in che time of his predeceſſor. 151,152 
An unjuſt entry into the Kings land is called 


| 


Z0Y. 
272, 
289,290 


intruſion. 
Where a writ of 1ntr#1on lies. 


Foinder in Attion, 


Where baron and fem ſhall joyz in Afton, 
& e cont”. 236 
Where Aunt and Neece ſhall jojzin Action, 
 & 6 cont*. 308 
Where heirs at Common-law, and by cu- 
ſtome ſhall 5oyz in Action. 308 
Who may joy ina ©xod ei deforceat. 351 
Who may jo5z in Qnare impedit. 365 
Who may joy, in Ceſſavit. 402 


Foyntenant, 


Where two- joJntenants hold by Caſtle- 
gard, and one doth the ſervice, ſafficir. 34 
How one joyntenant may convey his eſtate 
co his companion. 244. 
7ontenants in real ations may not fourch 
by eſſoin. 205,25I 
Where a ſurviving joyztenant ſhall be bound 
to warranty. 270 
Where two joyntenants are, and one com- 
mit waſt, it ſhall be waſt in both, bur 
treble damage recovered againſt one. 302 
Where by the preſentment of one joyure- 
ant to a Church his companion is not pur 
out of poſſeſſion. 365 
What Action one joyatenaut may have 
againſt his companion. 403 
Where one jo)xtenant may bring an Action 
of waſt, or have a writ of partition againſt 
his companion, 404 


Treland, 


By Poynings Law 11 H.7. all Laws and 
Stat* of Englana made of force in Tre- 
land. 2 


Fudees, 


7aſticiarizs Anglie his authority and pow- 
[> of 26 
E.r. called the Chief Juſtice 7ſticiarins ad 
placita coram Rege tenenda, and io called 
ever {ince. 26 
Chief 7zſtice made by writ, other Z«dges 
by Patent. ibid. 
Temps E. 1. Fudges would not proceed in 
caſe of death without the Kings writ. 43 
11 H.7.cap.z. for 7adges to determine' of- 
tences by diſcretion, is againſt ſaga 
Charta, and void. I 
Where 


FUVD. 


Where 7dges ſhall determine whether the 
ſuſpicion for which one was arreſted of 


| Felony were juſt; 52 
2uadges ought not ro make orders in their 
. Chambers. IO3 
Zadges are of Councel with Priſoners, 178, 
179 
7adges not to be inveighed with deceipt and 
_ falſe pleading. 215 
What 7adges ex officio may inquire of. 236 
7 adges to uſe no delay. 137, 149, 256 
7adges anciently Clergy-men. 265 
Allowance of 7aages holden for Law. 399, 


26 

Zadges putictually hold to the Regiſter, 407 
Which are good Zadges, & e cont”. 55, 98, 
| 411, 419, 422, 406, 540 
Zudges of Aſlize may appoint their Clerks. 


. 425 
Where 7«dges ought to allow Bills of ex- 


_ ception, 427, 428 
7aages ought to certifie Verdidts, &c. 124 
Faages itinerant, ande. 498 


Bribery a high crime in 74dges.508,573,574 

Scandalizing of Fadges ſeverely puniſhed. 

617 

Zadges the proper expounders of Statutes. 

G11, 614, 618 

Zudges conſult with learned men in their 

. profeſſions, 632 
Zadges of Niſfs prins, vide Niſt prins. 


Fudement, 


What judoment ſhall be given in a Precipein 
Capite. 39 
Where judgment final ſhall be given. 127, 
298 
Where judgment ſhall be given according 
ro the original, & e cont”. 236 
Where jxdoment ſhall be given for part, and 
reverſed for other part. ibid. 
Where jxdgment ſhall be given in mſericor- 
dia, and where Capiatar. ibid, 
Wherean intire judgment ſhall be given a- 
Sainſt ſeveral Tenants for ſeveral things. 
285 
The Law hath great eſteem of jadgments.360 
What judgment is in a Confpiracy. 384 
Where jzdoment ſhall not be given without 
inquiring certain points of Writs. 399 
Zudgment maſt be given for every offence 
. before puniſhment inflicted. 468, 479 


Judgement in Quareimpedit and Parrein pre- 
ſentment, may be given preſently. 


424 


eA T able. 


KIN. 


Furis tram. 


| 


Whete a 7uris utrum lies. 457 


Fuſtice, 
The excellency of Iuſtice ſpeedily and 
fairhfully adminiſtred. 56, 103, 149,158, 
264, 280 
No man can Judge rightly inhis own cauſe. 
103 


The greateſt Injuſtice done by colour of 7«- 


fſtice. 112,388 
Injuſtice (5»ter alia) overthrew the Roman 
Empire. 388 
Truth 1s the Mother of 7zſt;ce. 524 
Law will never ſuffer failer of ?»ſ#ice. 622 


Fuſtification, 


What ſhall be a good 7»ſtification in aſſault, 


Cc. or appeal of Mayhem, 316 
Kidells 

Are open weares where fiſhis caught, 38 

Where they are forbidden. ihid. 


Py 


King: 


The King is never under age, nor dies, Pre- 
fat. 31. Lib. 19. 
Reigns of ſeveral Kings before the Con- 
quelt, Prefat. 5. 
King fobn firſt uſed ( we ) inhis Grants. 
2,52 
Rex Patronus & Protettor Eccleſte. ; = 
H. 2. had wiſe Councel, was a Defender of 
the Rights of his Crown and Laws, and 
had good Judges. 29 
Reigns of R. t. and fo. ſull of oppreſſion. 
&e. 161d. 
Ed. 1. highly commended. 29, 156, 157, 
158, 89, 536, 573 
H. 2. Jo. H. 3. and R. 2. twice crowned. 


| h . 79,95 
What efteem Kings have had of the Law. 


97, 98 

H.1.called Beauclerk. 97 
FF. 1, born out of Matrimony. 98 
H. 3. reigned longeſt, and 9. Elizabeth 
lived longeſt. IOT 


E. 1. andall other Kings had their Privy 


Councel. I 57. 
Rex eſt Pater Patrie. 199 
- FEffff Great 


KIN: 


Great diſcord between the King and Lords | 


of Parliamentin 21 C& 42 H. 3. 126 
State of the King is more aſſured by the 
love of his, Subjets then dread of his 
Laws. 126 
What the Xing is bound to doe ex officio. 
237, 269, 316, 317, 280 
King 70. Charter ro bold the Crown of the 
Pope is burnt. 
King expounds conſtitution at general 
Councel. | ibid. 
E. x. abuſed by Innovators, which 6 ZE. 1. 
was like to occaſion great diſcord. 280 
Poteſtas regia eft facere juſtitiamy. 374 
King Alfred highly commended. _ 408 
Honours and Injuries done to the King's 
Servants are done to the Kivg. 573 
H.7. the richeſt King of England, let 
5300000 *. . 57 
King never rich when his Subjects = 
v7 
Succefſors included under the name of 
King. 742 


_ 


Kinegs-bench, 


The Antiquity and Juriſdi&tion of it. 22,23 
A Peer cannot be tried, but may be in- 


dicted and plead hispardon in Ban.Regs. | 


| 49 
Coram Rege is the Kings-bench. 108, 166, 
554 

Bay. Reots the higheſt ordinary Court of 
Juſtice. 
Returnes are there «bicunque fuerimus in 


Anglia. I66, 554 
When and where Ba. Regs fits, Eyres ceaſe. 
166 

Who may be bailedin Ba. Regis and not elfe 
where. 186,187, 188,189,190 
No Efloin to be allowed in Ba. Rege in Aſ- 
ſize. 246 
Juſtices of Ba. Regzs anciently followe@ the 
Courrt. 255,554 


Commiſſions of Oier and Terminer diſcon- 
tinned, expired, &c. ſhall be removed in 
Ba. Regs. 419 

Ba. Regs may try Felonies done within the 
Verge. 549 

Inditments may be removed to Ba. Regss 
from Verge. - 550 

In Criminal cauſes in Ba. Regis venire facias 
may be returned preſently. $550, 568 


| Knight, vide Nobility, 


274 | 


— 


I 66 | 56 
' Lawyyroteas Innocent againſt falſe accuſaci- 


A T able. 


— — 


LAW. 


Kniz ht-ſervice 


To be done out of the Realm. - 7 

W hich ſhall be ſaid to be tenure per XKwight- 
fervice. '9, 64, 65, 692 

Why lard of this teture deſcends not accor- 
dings to cuſtome. 695 


Lans, 


Schools of L aw anciently kept in Londen 
til prohibited. Prefat.2, 3 
Ancient Common -/aw books nor to be 


found. Prefat. 5 
Whar regard the Law bath of Honour and 
Order. Lib. 17 


Grand Cuſtomer of Normandy compoſed, 
14 H.3. 24 


| Lam provides a remedy for every wrong. 


25, 55» 56; 146, 632 
Where conſtant allowance of Judges makes 

Law. 26, 399 
£Z4w now turned to a ſhadow. 28 
Good Laws refer to good Kings times. 29 
Law favours life. 30, 316 
Law favours liberty. 42, 46, 115 
Common Law is common Rigshr. 


on. 42 
Laws defined. 56,77 
Laws not to be ſold. 56 
Laws Subje&s birthright. ib;d. 


What benefit che Common-wealth hath by 
due execution of Laws. 41,73, 632 
Common-/aw hath fo admeaſured the Kings 
Prerogative that it cannot take away, 
or prejudice any mans inheritance, 63 
Common-/aw 1s the abſolute perfection of 
reaſon. I79 


+ Moſt dangerous to alter any Maxim or 


Ground of Common-law. 210,74, 98 
Fraud and Falſhood againſt Common-/ew. 
213, 214,215, 252 

Policy of Common-law to. prevent mulci- 
plicity of ſuits, ro end them with little 
charge or trouble. 249, JI 
Difference between Common and Cannon- 
law touching tithes. G22 


Common-/aw and Parliaments keep great- 
neſs in order, 


626 
Com- 


L AW. 


Common-/aw aptly called Lex Amnglie. $8 
Common-/aw bath no dependance 6n Ca- 
non or Civil-/aw bur in cafes allowed. g8 
Common-law hath great reſpe& to puniſh- 
ment of murder. "man 
Common-{aw provides for expedition of 
Juſtice. 149 
No Law or Cuſtome of England can be ab- 
rogated but by authority of Parliament, 
97,619 
In what eſtimation the Laws have alwaies 
been with the King and Nobles, and how 
reſolved ro maintain them. 97,98 
Law favours him that hath Title, and puts 
him that hath Right ro his action. 112 
What eſteem Law had of Number of 8. 
157 
Fundamental Law, quod pax Eccleſia & ter- 
re inviolabiliter cbſervetur, ita quod Fuſti- 
tia fingulis partibus exhibeatur. IG! 
Where things for neceſlity are excepred 
by Law. 168 
How the Law favours Husbandry. 194 
| Lai will not maintain any thing that ap- 
pears to be void. 269 
Legal proceedings beſt remedy for party 
grieved. 281 
Eneroachment of Juriſdition contrary to 
the Kings Laws by Eccleſiaſtical Judges, 
- IScrimen leſe Majeſtatis. 466 
Where no time is appointed, Law appoints 
a convenient time, 476,13,107 


IL aw-merchant. 
Where by Law merchant an Executor might 


have an accompt at Common-law. 404 
Law-merchant part of the Common-law.5 8 


Law maine, 
Where and what offcnces ſhall be puniſhed 
by the marine Law. 51 
Where Letters of Marque ſhall be granted, 
»* py Ms dF 205 
\. , EF + \ 
Liberty. 


The ſeveral acceptations of [;bertatis, 45, 


47 

The King cannot ſue one out of the Realin 
againſt his will. 47,48 
No man to be taken, impriſoned, or put out 
of his free-hold without due proces. of 


Law. 50, 282, 454, 46, 187, 479 


eA T able. 


LON. 


| Where Malefattores in parcis & vivarirs 
may be impriſoned, & e cont*. 10S 
No Oath can be impoſed on the Subje& bue 
by authority of Parliament. 479, 658, 
BSc 
Subje& not bound to contribute tothe ha 
wars out of England. 528 
No man bound to tind men at arms, bur by 
common conſent of Parliament, #614. 
No man compellable to goe out of his 
County, bur upon ſudden or foreign in- 
vaſion, ibid. 
Subject not to pay wages to Souldiers. ib;d. 
Great difficulty to reſtore loſt /;zberty. 529 
No Aid, Tax, or Talliage to be levied bur by 
common conſent in Parliament. $529, 


532, 533, 534: 584 
Livery. 


The ſeveral kinds of /iverics. 693 
No general /ivery can be ſued upon an office 
found wvirtare officii. ibid. 
Who have power to grant /iverses. 161d. 
The benefit of a ſpecial, and danger of a 
general /ivery. ibid. 
If pending the traverſe, the King grant /;- 
very, the traverſe is gone. ibid. 
What profit the King hath upon ſuing /;v- 


" 694 
London, | 


Privileges of London confirmed. 20 
Cuſtome to deviſe in Morimain in Loxdox 
good. | | 2T 
How Cuſtome of Loxdoy ſhall be tried; 126 
Waſlt lies 1n Zoxdon by cuſtome. 299 
Whar ſhall be done upon a foreign You- 
cher in Loxdoz. 325, 326, 327 
No Plea can be removed out of London by 
Tolt or Pone, 324. 
The Antiqnity and Juriſdiction of the Ha- 
ſtings. 327 
London a Corporation by preſcription, and 


hath divers names. 330 
Wha tithes ſhall be paid for houſes in Lox- 
| 659, 660 


N. 
Chamberlein of Loyd:y may take recogn. 
for Orphanage money and ſue E legir. 395 
Cuſtome of Loyd, concerning Orphanage. 


4409 
Cuſtome in Loxdox to bargain and ſejl Lands 
by paroll good. 675 


—_— Canons binde the Subject, & 8 cor”, 
tae Canons. X 


Fifff 2 Magna 


MAG. 


Magna Charta, 


Magna Charta is declarative, and to be 
taken as part of the Common Law. Pre- 
fat. 2,3.lib.3. 

All Judgements againſt Magna Charta to 
be void. Prefat.4. lib 527. 

Cauſes of making Magna Charta. lib pag.1. 

Magna Charta a Star' though in form of a 
Chaner 77,78,108 

All pretence of prerogative againſt Aſagna 

. Charta taken away. 36 

All Star* againſt 1lagna Charta repealed by 
42 E.3.cap. 1. 37,43,5587,315 

12 H.7. cap. 3. ſhaking the foundation of 
Magna Charta repealed per 1 H.8. cap.6. 


FI 

The King bound by Magna Charta. 77,108 
A fifteenth given for confirmation of ag- 
wa Charta. 78 
After the 52 H.3. Magna Charta never at- 
tempted to be oppugned. 102,108 
Magna Chartato be given in charge by Ju- 
ſtices in Eyre. 108 
Writs againſt infringers of Magna Charts 
ro be freely granred. ibid. 
11 H.3. Magna Charta cancelled. 118 
About 52 H.3. it had the name of ſaga 
Charta. 108 
Manna Charta confirmed, and ſent to Ca- 
thedrals to be publiſhed, and infringers 
excommunicated. Prefat. 4 lib. 525,526, 


527 
Mazna Charta common toall, 526 
Great care to preſerve the Charters. 527 


Magna Charta, and Charta & Foreſta, wwo | 


great lights. 540 
Maintenance & Champerty, 
The Etymology of Champert). 208 


Champerty buc a ſpecies of Maintenance. 
208 
What ſhall be ſaid to be Champerty. 208, 


| 209 

Afzintenance & Champerty againſt the Com- 
mon Law. 208,209,212,213 
Where Actions for Maintenance ſhall be 
. brought. 208 
Adaintenance by covenant may be by word 
Or Writing. 209,563 


Maintenance derived 4 manu & temere. 212 
What ſhall be ſaid ro be Maintenance, and 


212,213,484,563,564 


1n whom. 


eA T able. 


_ 


MAR, 
Mannors vide Honors. 


Merchant & Merchandize, 


How ſtrangers Merchants are to be treated 
with, $7,58,62,741 
Statutes made for advancement ot trade. 58 
Trade is the livelihood of the AJerchanr, 
and life of the Common-wealth. 28, 322 

- 323,743 
Merchant is the good Bailiff of the Realm. 
28,322,323 

Exportation much exceeds importation. 323 
Where denizens are taken for Merchants 
aliens, & e cont. 741,742, 
Denizen whence derived. 741 
No gold to be paid ro Merchants aliens. 


742 

Where goods may be ſold to me 
aliens upon truſt, & & coxt”. ibid. 
Merchants aliens to buy goods here within 
three moneths after ſale of their own 


So00ds. 742,743 
Markets, 
Forum is both Fair and Market. 221,713, 
; 406 
Fairs and Markets are by grant or preſcri- 
ption. 220,221,406 
Toll not incident to Fair or Marker by 
grant. 220 


ContraRs made in (but not out of) Fairs or 
Markets to be tried in Court of Pipow- 
der. 231 

Where a Fair or AZarker ſhall be ſaid to be 
tevied by Nuſfans. 406 

Wherean Aſlize of Nuſans lies for a Fair 
or Market before grant, repealed. bid. 

Markets anciently kept at rhe Court gate. 

Where ſales of horſes, &c. in Fairs or _—_ 
kets ſhall be good to alter property. $; 

=. © ar 718 P19 

Where reſtitution ſhil b&made to partyrob- 

bed, notwithſtanding ſale in Iſarket overe. 

| 714 


Mariage, 


Where women were reſtrained from wa- 
riage. 16,17,18 
Where a woman ſhall loſe her Quarenrine. 


I 

What remedy the Lord hathifhis heir _ 
ry without conſent. go, 91, 92,93, 203, 
204 
Ages 


MES. 


eA T able. 


MOR, 


Ages of conſent of man and woman to | What ſhall be a good barre in Afortdaii 


marry. | 90,1 82 
Where a divorce ſhall make a nullity of ma- 
riage. 93 


What eſtate the Lord muſt have that ſhall 
have ward or mariage. 234 
Where perſons are reſtrained from mariage 
by conſanguinity or affinity. 683,684 
Where diſpenſations of »wariage were anci- 
ently granted. 684 


Marſhalſea, 


The Juriſdiction of the Steward and Mar- 
/oal of the Kings houſe, and.of what they 


may hold plea. 548,549,550 
Mayhem, 


Pleas de plagrs & mahemirs not to be de- 
termined in inferiour Courts. 312,313 
Plaintiff or Defendant may make Attorney 
in Appeal or Action for mayhem. 312, 
| 313 
What one may plead in Appeal of »zayhem. 
316 

Meſne, 


Where in a Precipe in capite defendant re- 


covers by default, weſne Lord upon a writ | 


of deceit ſhall recover his land, and for 
the tenure ſhall have remedy againſt the 
King by petition, 39 
Where a writ of meſne hies. 373,374,3755 
| 376,472 
What ſhall be recovered in a writ of weſze. 
| 474,475 
Where if the meſne be attainted, the King 
ſhall not have Anz & diew, but Lo. pa- 
ramount enter preſently. 37 
Where meſne by priority is forejudged by 
his renanc, he ſhall hold by priority. 392 
Per amittat Curiam is intended forejudger. 
468 

Monopolies, 


They are againſt Magna Charta. 47, 63 
Judges reſolutions touching monopolies. 62 


Monſtrans de faits. 


Where a Plaintiff ſhall not ſhew of whoſe 
Leaſe or gift he claims. 351 


Mortdanceſter, 


Where a Mortdanceſter lies. 1335134,308, | 
: 352 


cefter. _.__-. _ 399340291 
What ſhall be required in a Aortdanceſter: 


3 99;400 
Where a 1o7tdanceſter ſhall be taken. 264 


Mortmaine, 


Whar ſhall be ſaid ro be Jortmaine. 75, 
| 429, 430 
Where colluſion ſhall be inquired of tor ali- 
enation in Mortmaire. 430,431 
Starute of X1{ortmaine extended by equity, 
becauſe of multitude of Clergies evaiions. 


431 
Ere&ing of Crofles prohibited by 2. cap. 
33.4S Mortmaine. 433 


Mortuaries, 


They are due by cuſtome not by Law, and 
what ſhall be paid for them. 491,492 
Whar the King hath after Biſhops deaths is 


no Mortuary. 491,653 
Muraze vide Toll, 
Ne injuſte vexes. 
Where it lies. 2t 
Where incroachment of a rent ſhall be 
avoided in a We injuſte vexes, ibid 


News, 


Great rebellion and miſchief occaſioned by 
falſe ramors. 226 
The ſeveral kinds of falſe xews. 227,228 
What puniſhment was at Coinmon-law, and 
what now for publiſhing or contriving 
falſe news. 226,227,228 
No man to be puniſhed for bringing an ap- 
peal or ſuir.though falſe. 228 
Scandal in aBill not puniſhable in the Courr 
whereit is preferred, is puniſhable. 228 
7& 10E.1. Cow' to inquire of ſpreaders 
of falſe ramors. 229 


Niſt price. 


When firſt granted, before whom to be tri- 
ed, and what Actions; 422,423.,424;425 
No N':fþ prius where the King is parry, to be 
tried without ſpecial warrant. 434 


. Where one Juſtice of N:f prizs dies; how 


Effff ; the 


N 0B. 


the record ſhall be certified. 
Juſtices of Nf prius may give Judgement 
in 2 Quare impedit, or Darrein preſent- 


424 


meat preſently. ibid, 


Nobility, 


9 H.3.neither Duke, Marqueſs, nor Viſc* in 
England. 5 
Edward the black Prince the firſt Dnke crea- 
ted, 11 E43. | : bid. 
Rebert de Vere Marqueſs (of D#blin) created 
I1R. 2. ibid. 
%o. Beaumont firſt Viſcount (Beaumont) cre- 
ated 18 H.6. | zb14. 
What truſts and enſigns of honour Earls and 
Barons have. ibid 
Barons anciently included the whole N«- 
bility. 6,7 
Barons in Domeſday accountedamongſt Te- 
nants in chief. 7 
Every Earldom and Barony is held of the 
King in Capite, and derived from the 
Crown. ibid, 
Of how many Knights Fees an Earldom 
conſiſts. 7,8 
What reliefs are payable by Earls, Barons, 
CF. : Ts 8, 9 
All Peers comprehended in ( per Pares L 
29, 4 

All Lords and Knights free from Cariage. 35 
Where and how a Peer ſhall be tried. 49 
Lords in Parliament are not to give Judge- 
ment againſt a common perſon for Trea- 
ſon or Felony. 50 
Tryal by Peers ancient. ibid, 
Ducheſles, Counteſſes, &c. to be tryed by 
Peers. 

A Ducheſs marrying a Baron: loſerh not 
her dignity, ibid. 
Noblemens Patents conclude with His teſt i- 
bus. 77 
What Dukes, &c. ſhall be amercied: 28,29, 
120 

How contrivers and publiſhers of falſe news, 
&c. againſt the Nobility, ſhall be punifh- 
ed. 226, 227, 228 
In 34 E. 1. were 93 Earls and Barons. 538 
Nibilitas ſuperior belongs to Lords , 5»- 
ferior to Knights and Gent”. 583,594,666 

A greater Dignity drowns not a leſſer. 594, 
667 


Baronets, when firſt created. 666, 667 


Ancient Dignities diſuſed, as Vavaſors, &c. 
667 

Lords of Parliament named Eſquires if no 
Knights. 


ibid, 


eA T able. 


hid. 


OAT. 


Gent' muſt be arma gerens, or by Office, 


667, 668 
One may be adopteda Gent', or created an 
Eſquire by Patent. 668, 595 


What additions Noblemen ought to have, 
vide Additions. 
W ho were compellable to be Knighted or 


fine. 234, 594, 595, 596, 597, 598 
Knighthood is by creation, Genr' by deſcent. 


_ - © ney 

W hat privilege an heir, being an Infant, 
hath by being Knighred. I, 123 
How many ſorts of Knights there are. 594. 
What a Knights Fee is. 596 
When & wherefore Knights were made.597 
Writs to make Knights of the Bath and Pu- 
ronets. 598 


Nonſuit. 


Where the Nen/ait of one Plaintiff ſhall 
be the Noxſ:it of the other. 563 


N#ſans, 
What ſhall be ſaid ro be a purpreſture or I7#- 


ſans. 272,406 
Where an Ailize of N#ſans lies. 405,406, 


407 
Where a 9nd permittat lies for a Nuſaxs. 


. 405, 406 
Where an aRion ſur caſe lies for damage 
for a Nuſans. 405, 406 


Where a Fair or Market is levied by N'a- 
ſans. 406 


— — 


oath, 


No Officer of the King may compell a man 
to take a Oath without ſuit, 
Every Freeman at 12 years ofd in Leet or 
Tourn to take the Oath of Allegiance. 73. 
Oath of him that caſts an Eſſoin. 137 
Where Lords may compell their Tennants 
to be ſworn. 142, 143 
Oath of a Serjeant, and of the Kings Serje- 
ant at Law. 21 
Perjury in Jurors and Witneſſes puniſhable 
at Common-law, 237 
Oath of a Champion in a Writ of Right.257 
No Oath can be impoſed but by authority of 
' Parliament. 479, 658, 719 
What Oaths are eſtabliſhed by AR of Parlt- 
ament. 479 
Eicher Houſe of Parliament being Courts 
may take voluntary Oaths, 576 
Oath 


UVFF 


Oath ex officio in Eccleſiaſtical Court not to 
be impoſed. 600, 657, 658,616 


An Approver is ſworn to diſcover 'all Felo- . 


nies and Treaſons, 629 
What ſhall be a good Plea in dzbt upon the 
Stai' of 5 El. tor Perjury. 657 


of fices & officers, 


Officer, Infant or Feme-covert may be one. 

382 
2, 37, 174, 

4.66 
Cauſes why Officers negle& their duties. 173 
Miniſterial Officers to take no Fees. 176 
How Coroners and other Officers are to be 


elefted. 174, 175, $58,559 
Any of the Kinps Officers comprehended 


What men Officers ſhould be. 


under (Bailiff ) 206 
The difference between colore and virtute 
Officis. ibid. 


Whar Fees the Kings Offigers may take. 210 
How Offcers puniſhed that take part of, or 
reward for payment of the Kings debts. 
224 

Officers diſtinguiſhed by names, to put them 
 inmind of their duries. 398 
Where an Afize lics of an Office. 412 
Clerks of Afſizes co be appointed by Judges. 
| | 425 

Where an Officer ſhall be puniſhed for pro- 
curing one to ſue without naming his 
Lord. 444. 
The Office of Lord Chamberlein of the Kings 
ſe. 462, 463 
Where Officers ſhall anſwer for their depu- 
nes, 4.66 
Miniſterial Offices granted but for life. 468 
No new Office with Fees to be ereRed but 
by common conſent in Parliament. 533, 


| 534 

New Offices hurtfull to the Common-wealth. 
540 

Officers to ſue and be ſued in their own 
Courts. SSI 
Where Officers may execute their places by 
Deputy. 674. 


Oppreſsion. 


Great oppreſſicus intimes of R. 1.and fo. 29 
Every oppreſſion is againſt Law. 48 
Great Extortions and oppreſſions when Stat? 
were made for Officers to take Fees. 74 
Greateſt Injuſtice to oppreſs under colour of 
Juſtice, 388 


New Courts, - new Judges, new things tend 


eA Table. 


Where Parceners ſhall joyn 


PAR: 
to the oppreſſion of the Subject. $409 
Ordinary. 
Why ſo called. | uf 
Why cruſted, and what Intereſt he hark 


Inteftars goods, and for what reſponſible. 
397, 398 


"2% 
— I 


Parceners. 


How ſuit ſhall be done to the King, and how 
_ roacommon perſon by Parceners, 119 
Parceners may not fourch by Effoin, . 23a; 


2J1l 
Parceners ſhall preſent to a Church by het 


Z 
11n a Doart im- 
pedir. #1d. 
Copartryers make brit one heir. 455 


Pardoy 


Where the King ex werito Jfticiz is botind 
ro grant pardons. 316,317 
A Paraon tO Hum. Bohxn Earl of Hereford; 
& als. $35 


Parks, vide Foreſts, 


Parliament, 


An order of Parliament to ſend Judges into 
Treland did nor bind the Subjet. 47,48 
Who are of the Lords,and who ofthe Com- 
mons Houſe. 29 
Lords in Parliament are not to give Judge- 
ment againſt a common perſon for Trea- 
ſon or Felony. yo 
Admonition to Parliaments not to bring in 
partial Tryals by difcretion in ſtead of prr 
Legem terre; FI 
No charge to be leviedon the people, not 
Sranted by Parliament. 60, 61 
Intent of Parliaments alwaies juſt and rea- 
ſonable. 57 
Many Ads of Parliamext inform of Char- 
ters. 78 
No Law or Cuftome of #g/and can be ab- 
rogated but by authority of Parliament. 


: D7 
Foraign Canons, or Conſtitutions of Popes 
bind not til allowed by Parliament. 1654. 


Motions of Petitions though denied, entred 


upen the Parliament roll. 9 
A reſolution of Parliament ina large form 
called 


PAR. 
called a Stat*. ON 
Parliament 3E.1.not intangled with private 
matters. I56 
Parliaments ſummoned by advice of the 
Privy Councel. | 157 
Which ſhall be ſaid a compleat Parliament, 
and when an A& of Parlament. 157,334 
All the Commons of EZyglard are repreſen- 
ted by the Knights, Citizens and Burgeſ- 


ſes. I57 
Great diſcord between the King and Lords 
of Parliament, 21 & 42 H. 3. I26 
The proceedings 1n paſſing Bills in Parlia- 
ment. 2067 
4 E. 1. Lords and Commons fate _—_ 
1014. 

The power of Parliament. 274 
The end of Parliaments , to amend the 
Kingdome ; and for due execution of 
juſtice. 280, 526 
Things of difficulty anciently adzorned to 
Parliament. 408 
Parliaments anciently held twice ayear.:bid. 
An Award in Parliament is the higheſt Law 
that can be. 498 
What is ſaid ro be done per Communitat* 
Anglie, is by Parliament. 526 
Commons of Exgland cannot grant any 


ny but by Parliament. 530 
Either houſe of Parliament, being Courts, 
may take voluntary Oaths. 536 


Parliaments , and the Common-law , the 
principal means to keep Greatneſs in Or- 
der and due ſubjecion. 626 

Parliament cannot give Judgment againſt 
the King. 635, 636 


Parſon, 


. Where a'Par/cz fhall have a 20d permittat 
for Common, 406 
Where he ſhall have an Aſlize of N#ſar-. 


406, 407 


Where by Perſona alicujus Eccleſia all Ec-' 


. clefiaſtical perſons are included. 407 


Petition, 


Where a Defendant in a pr. in capite re- 
covers by defaulr, the Meſne Lord ſhall 
remedy for the tenure by Petition. 39 

Petition bf Right in Parliament, 3 Car. Re- 
go. _ $3, 54455 

Where ſearch ſhall be granted ina Petition 
of Right. 270 


} 


eA T able. 


PLE. 


Pleas and Pleading. 
What Tenant to a pr. in capite may plead. 


| S 39 
Where a proteſtation avails ina Plea, & e 
cont”, bid. 
Whar Tenant may plcad in Rediſſciſin, $83 
What may be plcaged in Appeal, 2iae Ap- 
peal. 
Where Fines were paid for #c Bcanpleader. 
| 12 
No deceipt to be uſed in pleadeag, to langle 
Courts. 113,114,115,116,117 
No talſe Plea ought to be pleaded. 2I5 
Where in Action ſx Star? party grived may 
wave the b-nchit by plcadizg 10 bar, &c. 
| 230 
Where, in debt for. aid againſt the a. 
Plaintiff need nor ſhew the Executors 
have no Aſſets, bur heir mult pleadin bar. 
as 
What P/ea a Voukchee may plead. _ 
What is a good Plea ina Ceſſavir. 296, 298 
Where one ſhall be received ior feint plead. 
&” e cont”. 5 323 
What Tenant in Dower ſhall plead. 350 
Entries of Records and plcadings give light 
in many Calcs. 35 
Where Plenarty is a g00d Plea, & & cont”. 
| 360, 361 
What ſha!l be a good barto an eſcape. 382 
Whar ſhall be a good Plea in a Raviſhment 
de vard. 392,393, 441,442 
Whar ſhall be a good Plea to an Aflize 
brought by Tenant per Stat” Merchant , 
EXC. 397 
Every man to plead what is pertinent to his 
Caſe. 414. 
What ſhall be a good 71:4 in a Reſum- 
mons. 442 
A Defendant by a falſe P/ea ſhall nor excufe 
himſclf of damages. 444, 445 
Whar ſtall be a good Plea toa Scire fac. 


470 

What ſhall be a good Plea in bar of Exccu- 
_tionof a Judgmenr. 470 
Where per dures ſhall be a good Plea, & e& 
cent”. 482, 483 
Where per minas ſhall be a £00d Pl:a, > & 
cont”, 483 
How a Fine ought to be pl:adcd. FI 


| Who may plead to a Fine, partes fins nibil 


faerunt , and what form ſhall be uſed in 
leading. 517, 523 
Where Defendant may p/-ad in abatement 
for want of true addinon, 596 
Whar 


PLE, 
What ſhall be a good Plea in debt upon the 
Stat? of 2 E.6. for not ſetting out of 


tithes. G51 
What ſhall be a good Plea in debt upon the 
Stat? of 5 El. for perjury. 651 
Inrollment of a Bargain and ſale not plea- 
dable as a Feoffment. 672 
Pledzes, 

Difference between pledges and Mainper- 
ners. 20 
Where pledges ſhall not be diſtrained, if the 
principal be ſufficient. wbid. 
Where a Writ de plegizs acquietandss = 
ibid. 


Replevin is applied to the Sheriff ro take 
pledge and bail ro the ſuperiour Courts. 


186 

Where the Sheriff ſhall be charged when 

he returns inſufficient pledges. 340 
Pope 


Common enemy to the King and Realm. 
58 
Great abuſes of the Pope. 583, 584, BY 
Popes Bulls exempt not from payment of 
Tithes. 652, 653 
Pope endeavoured to take preſentations to 
the Churches from Lay-men at the Coun- 
cel of Lateran. 273 


Poſſeſſions, 


Law favours poſſeſſion as an argument of 
righr. 118 
Where the poſſeſſion of the Gardian is the 
the Seifin of the Heir. I 34 
After long poſſeſſion , omnia ſolenniter eſſe 
ata, preſumi debent. 362 


Prerogati Ve 


The King hath remporalties of Biſhopricks 
and Abbies during vacation, and may 
grant them. I5, 68, 152 

Where the King may take Body, Lands, or 
Goods of his Debtor. I9 

King by his prerogative cannot take or pre- 
judice the Inheritance of any. 36,63 

All pretence of prerogative againſt Mag. 
Chart. taken away. 36 


eA Table. 


PRE. 
King is, in Judgment of Law, preſent in e- 
very Court, and may take advantage of 
anEſtopple, though he be no party to the 
Record. 39, 55, 209,431, 549 
King cannot ſend any man our of the Realm 
againſt his will. : 
King cannot give or promiſe lands or goods 
of one before attainder. 4 
King cannot lay any new impoſt upon Mer- 
chandize. 58,60,61 
King may take none but ancient aids, rasks, 
and takings. 59 
What Stat* the King may diſpence withall. 
| | 66,377 
The King ſhall be ſaid ro be Founder , 
though another joyn in Foundation. 68 
The King by grant derived the Leer out of 
the Sheriffs Tourn, 71 
King ſhall have forfeirure of mariage 
though not named in Merton, cap. 6. if he 
| make tender. 91 
King may diſtrain all Coparceners before or 
after partition. I19 
Where the King may difſtrain Cattell in via 
Regia. 131,134,133 
If the Kings goods be wrecked he may make 


proof at- any time, and is not tyed to 


year and a day. 168 
King cannot command but by matter of Re- 
cord. 186 
King cannot arreſt one for ſupicion of Trea- 
ſon or Felony. 186, 187 
King can doe no wrong. 187, 207,68x 
Where the King may pardon damages and 


impriſonment, and where nor. 200 
Prerogative of the King , how anciently 
called. 263 
Where the King ſhall be bound to warranty, 
269 

King loſes no preſentation by Laps. 253 
King cannot be Tenanr by recelpr. 346 
Plenarty no good Plea againſt the King, 
361k 

King might licence one to make an Attor- 
ney before any Stat”. 378 


Acs of Grace, and when the King 
loſes part of his profit and Preroga- 
tive, 378, 420 

Where the King ſhall have the ward though 
the land were held of him by poſteriori- 

os Ek 391 

Kings Title not to be tried without warranr. 


Any man may challenge for the King , 

ſhewing particular cauſe. 431 
Kings Prerogative 1s part of the LEW. 496 
All lands are holden immediately or medi- 
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PRE. 


ately of the King. 0 OE 
Where the King ſhall ſet a fine adjudged to 
bimſelf, | | 509 
The King may nor choſe a Sheriff contrary 
. to the Star? of Lincoly. | _ $o1 
What prerogative the King bath in Silver or 
Gold. $76,577,578,579 
King ſeiſed the poſſeſſions of Priors aliens in 
wars. ; 584 
No Judgment can be given againſt the King 
in Parhament. 635,636 
Tithes in no Pariſh belong to the King. 
| 64. 
King may diſtrain in black acre for iy 
reſerved out of white acre. 682 
King not bound by ſale of gocdsin Market 
overt. 713 
Where a Star* ſhall bind the King withour 
being named, and where nor. 142, 169, 
| I91, 359, 681, 682 
Where the King may diſpence with a Star 
by zen obſtante, and where nor. 60 


Preſcription, 


Where a preſcription may be againſt a Sta- 
rute, & & cont”. 21 
Where, in a Court Baron all pleas are deter- 
. minable by wager of Law, Lord may 
preſcribe to determin by Jury. 142,143 
Where one may have Wreck by preſcript;- 
0N.. 168, 281 
Who may preſcribe to take fees, 210 
Fairs or Markets are by grant or pre- 


« ſcripticn, : 220,221,406,4c6 
Particular Juriſdictions are by preſcription 
or grant. 230, 281 


Felons goods, Utlaws, &c. grow not by 
preſcription but by grant. 281, 496 
What hkberties ſhall be allowed in a ©z0 
warrants. 281,282,496 
Who may have Common, and what Com- 
mon by preſcription. 477 
Who may preſcribe to be quit of Tithes.645, 
652, 653 

What makes a preſcription for Tithes by 
Common-law. 653 


Where cuſtome for Tithes creates an Inhe- 
ritance, it cannot be annulled by pay- 
ment, or other matter in payes. 

$3,654 

Where a Modus decimandi hath not been 
paid by 20 years, yet the preſcription con- 

653,654 


tnues, 


eA T able. 


> & & 


Pre ſentation, 


Where preſentation to a Church may be re- 
ceived pending ſuit, & e cont*. 212,213 
Preſentations to Churches * are temporal 
things. 273 
Where Patron after 6 months preſents, Or- 
dinary cannot collate. ibid. 
Collation by Lapps is indulged to the Ordi- 
nary. ibid, 
At Common-law Clerks inſtituted could not 
be removed. 357 
Where Plenarty puts « rightfull Patron out 


of poſſeſſion. ibid. 
Where Plenarty is a good Plea, & 2 cont”. 
360, 361 


Where the Heir ſhall preſent though his 
Anceſtors could not have a ®zare impe- 
dit. 359, 360 

Preſentation to a Chappel by the name of 
a Church changes the name for ever. 


364. 

Where Parceners, &c. ſhall preſent by 
rurn. 365 
Where the preſeytment of one Jointenanc 
puts not his Companion-out of Poſſeſſion. 

| zbid. 

What Preſeatce Ordinary may refuſe and 
for what cauſe. 365, 632 
Where, and by whom, the ſufficiency of the 
cauſe of retuſal of a Clerk ſhall be tried. 
632 

Where notice of refuſal ought to be given 
ro the Patron, & e cont”. ibid. 


Primer-ſeiſus. 


What ſhall be paid for primer-/*iſi» and by 
whom. 9 


Priſon & Priſoners, 
Impriſonment \s only to bring men to tryal. 


4 
Where a Gaoler detains a Pri/oxer after his 
Fees paid, the King may ſeiſe the Gao). 


4353 

None to be impriſoned by a Juſtice of Dag 
but in the Common Gaol. 43 
Preſoxers to be brought to ſpeedy Juſtice. 
43,353,315 

Where one may be impriſoned for Felony 
or treaſon before preſentment or indi&- 
ment. FI 
Where upon ſuſpicion, common fame or 
hue and cry, one may be impriſoned by 
warrant. 


PRL. 


__ warrant. er, F2 
Where. one may be arreſted by warranc in 
Law. 52 


Every legal warrant for impriſonment muſt 
be under hand and ſeal, and the canſe ex- 
preſſed. 51,591 

No man to be impriſexed but for certain 


OO 53,59 
Which ſhall be ſaid to be falſe impriſonment, 
and againſt Law. $53,54,100,103,104, 
G15, 616 


Where by writ upon ſuggeſtion one may be 
smpriſoncd. 53 
What remedy for one impriſoned contrary 


_ to Magna Charta. 55 
Where one may be committed for a Con- 
rempr. — :* 


All Pr:/oxs are the Kings, but a Subject 
may be Keeper. IOO, 589 
Upon every Action grounded upon a Star? 
the party ſhall be fined and impri/o- 
wed. I31 
Where one may be impriſoned for not go- 
ing out upon huy and cry. t72 
Where he that breaks Priſo# 15 not baila- 
ble. 188 
What impriſonment the King cannot pardon. 
200 

Priſoners are to be humanely dealt wich- 
Cs ; 315, 316 
Where Priſoners may be laid in Irons. 381 
A Priſoter muſtlive of his own. ibid. 
Where a Raviſher of a Ward ſhall be ;»-- 
r 8/oned. . 439 
Whar ſhall be ſaid to be an impriſonment. 
482,589,590 

Where a Priſoner ſhall avoid his own a, 
& > cont”, 483,484,516 
Where breaking of Priſon ſhall be Felony, 
& e cont”.  , $89,590,591,592 
Where one committed by an Eccleſiaſtical 
-- Court, may be diſcharged by a Temporal 
Courr. : 4 
Gaols cannot be ere&ed bur by AR of Par- 
_ hamentr, 705 


Privilege, 


A privileged perſon may have a Habeas cor- 
- . ps returned in Co. Bay. or Exchequer. 55 
” What priv4lege the Kings Tenants have. 543 
.- Officers ſhall be privileged ro ſue and be 
; . fuedin theirproper Courts. 551 
” Privilege of San&uary taken away per 
' . 2174. cap. 28. | | 629 
Kings Servants privileged in reſpect of at- 
tendance. 631 | 


A T able. 


All privilege of Exemption for repair of 
bridges taken away per 21 H.8. cap. 5. 


704 
Plaintiffs more privileged in tranſitory Acti- 
ons then real. 245 


Privies and Privity; 


What Privies ſhall be bound by a fine. 516 
Where P7ivies in blood may aver againſt a 


fine. FIl7 
Procedendo. 

The ſeveral kinds of Procedendoes. 269 

Where the Procedexdo ſhall be granced where 

the King is party. . 269 


Where Aid is erroniouſly granted the De- 
fendant ſhall have a Procedendo ſine dila- 
tone. 270 

Procedendees in Aid freequently granted. 27 1 


Pyores, 


Proces inLaw is by the Kings Writ or due 
proceedings and warranc in Deed or Law 


withour Writ. | FI 
A Countment by lawfull warrant in Deed or 
Law, iSaccounted due Preces. SE, 


What Preces are in a Qrare impedit. 124 
What Preces lie in Account. 143, 144. 
Officers not to be diſturbed in execution of 

 Proces. | I94 
What Proces are in a Scire fac. 470 


Proclamation; 


48 H. Z. Proclamation made contra ſugge- 
rentes, &c. Regent velle exigere tallagia 
inconſueta, & introdncere cxtraneos. 59 
Proclamation prohibiring Importation of 


Wine againſt Law. - 62, 63 
Where Proclamaticy ſhall be againſt rhe 
_ deforcerer of a Ward. T13 


Where in a refummons of Ward a Prccla- 
mation ſhall be awarded, & e cont. 113, 

oo | 114 
Where, by ſpecial proyiſion, a Star' may be 
.made void by Proclamation. 743 
Uſual ro give norice of S:atures diſcontinu- 
ed by Proclamation. 747 


Prohibition, 


Where a Probibition lyes for Tenant when. 
his Lord would compell him ro ſhew hrs 
Decds. 142 


; 
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oe RET FOLIPRSoa wo pamper us mt. TARA ror 04 EP — 


New prohibitions formed upon Artica/t 
Giers. : 6CO 
Articles concerning undue granting of prohi- 
bitions preſented by the Archbiſhop of 
_ Canterbury tothe Lords of the Councel, 
M. 3 7a. Regs. 601,602,&c. 


What power the King hath to reform abu- | 


ſes in granting prchibitions. 601 
What time a deftendahr hath to ſue a prohiibs- 
TA | 602,616 
How many prohibitions granted rtempore E- 
liz. uſque 3 7ac. 603,604 
Where a conſultation may be granted with- 
our expreſſing the cauſe, ' 605 
Where a proþibit:os lies for Simony. 608 


Wherefore and upon what ſuggeſtions pre- 


hibitions may be granted, & e rext. 608, 
609, 610, 611,612,613, 614, 615, 616, 
| 617,618,619,620 
Where the ſuggeſtion of a prohibitivs may 
be traverſed. G11 

' Where the Exchequer may grant a prehibi- 
tion to ſtay a ſuit againſt a priviledged 
perſon. 624 
Divers prohibitions for tithe-wood. 644,64 5 
Where a prohibitioz for tithes is grantable, 
' without proof of the ſuggeſtion, & e 
cont*. , 602 


Property. 


W hat ſhall be a good ſale of horſes, &c. in 
- . Fairs or Markets to alter property. 513, 
: 714,715,716,717,7i8,719 

King not bound by ſale of goods Market 

overt. 713 

Sale of goods by covin alters no property. ib. 


Parveyor, 


W hat corn or cattle a prrveyor may take. 33, 
34,3J,170,171,223;224 

Whete parveyors fnay take timber, and 
where not. 35 
No Statutes againſt parveyors expounded, 
I71,224. 

How parveyors not paying for victual ſhall 
be pufiſhed. 224 
How the Kings houſe was provided of vicu- 
al befote parveyors were. $42,543 
A prrveyors duty. 5434544 
The great abuſes of purveyors. 543,544,545 
What the parveyance of wine 1s. 544 
What a parveyor may take in the Kings tra- 
_ vel, and what for his ſtanding houſe. 545 
Parvtjors. Commiſſions te be ander the 
great Seal, 545 
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DUM. 
To whom parveycrs wuſt accompr. 


545 
What ſhall be felony in a parvegor. 
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Duare impeait. 


Dies ecmmunes in banco in 2.impeait ſhall be 
| _ every 15 of 21 days. I23 
No efloin to be allowed in 9. imprevt. 124, 

12 

What proces were atCemmor-law,and whit 
 Howina ©, ;mpeair. | I24 
Where a writ ſhell be awarded to the Biſhop 
with or withcut the plaintiffs making title, 
I24,125 
Where damages but ro coſts ſtall be reco- 
vered in a ©. impeazr. 125,302,363 
Where a writ ſtall be awarded to the Yicar 
general]. 12S 
Where Juſlices of Niſf rins may give 
Judgement in Q. impedit preſently. 27, 

42 
The antiquity of fa. impedit. - PRs a 
Who ſhall have a @4. i»:pexir upon a uſur- 
pation. ,358;359 
Who ſhall have a 2a. impedit upon F2. 
cap.5. ibid. 
Where the heir ſhall preſent, though his afi- 
ceſtor could not have a 9. impedit. 359, 
360 
Where plenarty is a good plea in 2. imptdzt, 
& etont”. 360.364 
Where upon a uſurpation one may have a 
Scire fac', and ſhall not be driven te his 
tImpeair. 362 
Who may joynin ©. ipeait upon a uſur- 
pation, 365 


Duarentine, 
Where afid when 4 feme ſhall have her P14- 


 rentine. 16, 17 
Where a feme by mariage loſes her £2#a- 
rent ine. 17 


aces. 


MRneen Cowager may not marry without the 
_ Kings lieence. 18 
;2pees tor treaſon ſhall be tried per pares. Fo 
Batey dowager by marrying under her de- 
ree loſerth. tiot her dignity. | sbid. 

A torein Oxeex martying in England ſhall 
bring Action by the nattie of © ety. ibid. 
Eltancy wife to H.3. after became a Nun. 


79,80 
Where 


0V 0, | eA T able. R EC. 


Where plenarty is a good plea againſt the Where a 90d permittat lay ar Common 


Den, cough not again the King, 361 | Law. 407,411 
Wrten Elizabrth called Andliz amor. $78 (Fo __ w5y 
| | 

nid jars clamat, | Rebatter, 
Who ſhall be compelled to- atrorh if 2xia Where and who may rb». 1171118 
tro elamat. 67 : 

| | Revroe »i1zance, 
uo warrants, | TS 

| | Whar lands or goods may bz exrended, and 
| Star of uo warranto made 6 not 30 E.1. | whar nor. 394,395,396,397 


279 Where there are ſufficient $00ds, lands ſhall 
What liberties ſhall be allowed in a 2» nor be excended. 


warranto. 281,262 | Where conuſst may ehcer wirhoilt a $19 
Where upon a deſcent of franchiſes the | fac”, & e cont”. 396,678,679;680 
King is put to a 20 warrants. 282 ; Wherean Aſlize lies if the excender be o8- 
2m warrayts is the Kings writ of —_— | ſted. 396,397 
ſes. | | tba. © 
In 94 warranto Judgeinent final is given Rerdbery, 
for vr againſt the King. 282, 495 | : 
Salvh jure ſaves atly other title ther rlidr ad- What credit the Commou Law gives to ye- 
ſudged in 20 Warrants. 282 Cookies. 3264322 
Kinps Atrbriiey may rot ſue a ,920 warrdy- | Where one may fallify a recovery. 3224323; 
to without writ. zbid. 324. 


Where « Duo warrants may be determined. | Eolluſion in falfif ing recoveries to be ihqui- 
red by Coninilſlion. FE 


494 32 
Firſt Quo #4rrants for land brought 31E.1t, | What remedy ro avoid a feighed parobery, 
495 : | | 342 
Da war#anto is © leSal courſe, but full of | Who ſhall be bonnd by a recovery by de- 
rigour. ibid fault. _ 5hid. 
| Where a recovery againſt rhe husband ſhall 
2uod ez deforceat . bind the feme. | ihja. 
Recovtry by reddicivh is not of ſo preat at- 
Where, for, and againſt whom it lies. 349, | totnpt as by defwilr. 349 
350, 3Ft,; 352,480,431 | Where a feme ſhall be barred of dower by 
If tefidrit in dower, tenant per curteſie, or trrovery againſt the husbard, & 2 cont”. 
rehihr fot life had loſt by default ; rhey 34b;350;351,352 
were Without rethedy till a Pzvd ec de- | Where more or lz(s then is dile is dethiah- 
forceat given, | 350 | ded, what ſhall be recovered. $03,504 
Who ſhall joynin a Pod es deforceat. 351 | Laws made for eſtabliſhiftent of recoveries. 
What ſhall be ſaid to be a default ina od 519,520 
& deforctat. ibt4. RT 
Where one 9uodei deforceat lies upoh ano- Rediſſ rip 
rhe. *zbid. | | 
Who may vouch to be vouched in a 2wod | When and whitrs ir lies. 83,8441 15,416, 
tf deforcent. : 352 417 
What plea may be pleaded in a ©xod 4; de- | What tenanit thay pledd in rrdiſſt/in. B83 
forceat. ibid, | The Judgement in rediſſeitn. 82,83 
Where a 20d ti; deforteat is maintenable, | Who ttidy inquire of re4ſſciſy, arid boy to 
whete hid voucher lies. ibid, | be tried. 84. 
Where a poſt aiſſeiz lies. ibid; 
ud permittat. Where and by whofti vhe iti ex-entivn for 
| red;ſſeiſin ſhall be delivered. IIS 
Where a 9od permittat hes for a traſans; | Double Jamages (Kill be fityen if #rd5ſſesſr;; 
' 405,406,407 | & pſt diſſeiſin. 416,417 


Where it lies for a Common, 4£6,407 
OY G85883 Refer 


REL. 
Reference, 


Per legem- terre in Mag. Cha. cap. 29. re- 
fers to the whole Chaprer. 46 
Reference for making bridges and banks to 
H. 2. time. 29 
Reference for Eſcuage to H. 2. time, #76 
Ancient Statutes that refer to other Statutes 
mention not the year or Chapter, becauſe 
ſureſt and moſt parliamentary, $71 


Relief, 


What reliefs Earls, Barons, and Knights ſhall 
pay. | 5,6,7 
Antiquity of reliefs. 8 
Biſhops and Abbots paid no 7e/refs. 7 
Tenant per Cornage ſhall pay no relief. 9g 
If an Honour ſhallcomerto the Kings hands, 
the ſame relief ſhall be paid as to the Ba- 
ron. 
Relief is no ſervice, but a due by reaſon of 
the ſervice. | 95 
In Avowry fora relisf how Seiſin muſt be 
alledged. ibid. 
What remedy the Lord hath upon a Feoff- 
ment made by colluſion, Ilo 
A relief in old books called ſimplex Seiſina 
| 134, 135 
Reliefs made certain by ſay. Chart. cap. 2. 
232 
What a relief is. 233 
The King not bound by FF. 1. cap. 36. bur 
may take ſuch relief as was due before. 
233 
Relief is abſolutely due to the Lord in re- 
ſpec of his Surety. 234 
Tenant for life ſhall have 7e/ref. ibid, 


Religion, 


Where a religious perſon becomes vagrant, 
an Apoſtato capiendo hes. 53 
Jeſuics policy to ſhadow treaſon under co- 
lour of ye/igiozs confeilion, 629 


Remover de Records, 


What Actions may be removed ont of the 
County Court with or without ſhewing 
_ Cauſe. 312 
No Plea to be removed out of Loudon by 
Tolt or Pone. | 324 
Where a Replevin may be removed by 
Pone, &e cont”. 339, 340 
Where admeaſurement de Dower or Paſture 
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R EP. 


may be removen. 369 
Where Commillions of Oicr and Terminer 
ſhall be remcved in Ba. Regs. 419 


Rents. 


The ſeveral kinds of rents. 1: 
Where incroachment of rext ſhall be avoi- 
ded in Avowry. 21 
Where 7ext ſhall be apportioned. 504 
Where a rex: may be reſerved upon a bar- 
Sain and ſale; 673 


Replevin, 
When and where 7ep/evix ought to be made. 


| | 139, 140 

Of what value the Sheriff may hold Plea in 
replevin. ! I39, 312 
How, and by whom, deliverance oupht to 
| be made inreplevix. 139, 140 
Where the Sheriff may enter a Franchiſe ro 
make replevin. bid. 
Original replevix 1s in nature of a Juſticies. 
| I40 

Lord of a Franchiſe cannot demand Cony- 
ſans na veplevin. ibid 


Replevis 1s by the Sheriffs, bail by faperioue 


Courts. IFO 
Where Seiſin of Services is traverſable in 
Avowry. 296 
Where replevin may be removed withour 
ſhewing cauſe, & e com”. 239, 340 
Whar is the time of limitation of Avowrys. 


Where, and for whom, a ſeconddeliverance 
les, 340, 341 
What remedy againſt the Sheriff that re- 
turns nichel in replevis or ſecond delive- 
_ Trance, 340 
What areturn irrepleviſable is-to be , and 
what Court may grant it. 340,341 
Second deliverance 1S a Sperced' tO the She- 
riff. | 341 
Where incroachment of Rent ſhall be avoi- 
ded in Ayowry. 21 
Where in Avowry for a Releaſe, Seifin of 
Services muſt be alledged, 96 


Receipt, 
Where the fem ſhall be received upon the 
husbands AR or default. 342, 343, 344, 
| 345, 346 
Where, when, and by whom receipt 1s to be 
prayed. 343 
What privilege Tenant by receipr ſhall have. 


344, 345, 346 
What 


RET. 


What eſtate tenant per 7eſceit muſt have. 


345, 346 

The Kins cannot be tenant per reſceir. 346 
Where upon feint pleader, niewt dedire, & 
nihil dicit, one ſhall be received. «#64. 
Reſceit is grantable in Scire fac”. 470 


| Reſtitution, 
Where reſtitation of ſtollen goods ſhall be 
made. 


Reſummons, 


Where a reſummens lies. 441,442,456 
What an heir or executor may plead in a 
reſummons. 


Retorn of Writ, 


What retor» muſt be made upon an Habeas 
COrPHs. 55 
The Sheriff may not retorn that he could not 
deliver a diſtreſs becauſe he was reſiſted, 
for he may take Pefſe comitatus. I65 


What remedy againſt a Sheriff for retorning | 


Nichil in a Replevin or ſecond delive- 
rance. 340 
Wherea retory irrepleviſhable may be. 340, 


341T | : ; 
| Where eſſoins and view are ouſted in Scire 


What miſchiefs were at Common-law about 
retorns of writs, and how remedied by 
W.cap.39. 451,45 2,453,454 

Where an Action lies againſt a Sheriff for 
making a falſe retory. 452 

An inſufficient zetory all one with a Nichi/, 


- 453 

What ſhall be accounted iſſues which a El 
riff may retory. ibid. 
Where Tarde may be retorned. 567,568 
In criminal cauſes in the County where Ba. 
Regs ſits, a Venire facias may be retorned 
preſently. 568,550 
Why 15 &daies were given for retory of 


writs. 507 
Robbery, 

For what 7cbberies the Hundred ſhall an- 

{wer. 569,570 


Where reſtitution ſhall be made to the par- 
ry robbed notwithſtanding a fale in Market 
overt. 714 

Rognes, 


ed T able. 
| What 5 oy or other perſons may be com- 
mitted co the houſe of CorreQion. 730, 


| . 731,732,7334734 


714 | 


442 | 


 Aidage and receit granted in Scire fac*. 


Many good Laws made againſt xo9wes, vaga- 
bends, and ſturdy beg gers. 


28,729 


SCT, 


i 
} 


Sacriledge, 


| For Sacrileage Clergy is not grantable. 159 
Scire facias. 


Where ſeveral Scire fac may iſſue upon 
one Recognizance. 


395 
| Where execution of a Judgement may be 


had, without a Scire facias. 395,396 
Where conuſer of a Statute, &c. may enter 
without a Scire fac*, & e-cont*. 394,678, 

| 680 

Where a Scire fac* ſhall goe to the Execu- 
tors of a Judge ro certifie a Bill of Exce- 
prions. 428 
Where a Scire fac* ſhall goe to the Execu-. 
tors of the Earl Marſhal. hid. 
Where a Seire fac? lay at Common Law in 
Actions real but not perſonal. 469, 470 
Where a Scire fac* ſhall be brought partly 
upon a Record, and partly upon a ſugge- 


ſtion, | 470,479 
What proces were. ouſted in a Scire fac? by 
W. cap.45. 470 


face. 470 
ib. 
What a defendant may plead in Scire fac; 
ibid. 

Where upon a fine ſur grant & render 
one may have a S$cire fac* though he could 
not have execution. 471 
Heir, executor or adminiſtrator cannot ſne 
execution within the year, but muſt have 

a Scire fac”. ibid, 
Where Judgement is givenin Com” Bane*, 
and affirmed within the year in Banc Re- 
gs, party may ſue execution. ibid, 
Where a Fcire fac* may be general, and 
where the tertenant muſt be named. 472 
Where the King may re-feize lands with- 
out a Scire fac*, & e cont*®. Y72,573 
Where conuſee of a Stat? being oulted ſhall 
be reſtored to-his poſſeſſion by a Scire 
face. 678,679,680 
Where the alienee of tenant per curcefie 
ſhall have a Sc;re oy againft the heir , 
who hath lands by deſcent. 679 « 
Where upon a traverſe of an office, one or 
more Fcire fac* niuſt be ſued. 691,694 


Seals, 


SEL 


Seals. 


Who is Keeper of the gteat Sea/, and what 
ought to be paſſed under it. 552,553, 
$$4+45555550,313>545 

Who keeps the privy Seal, and what may 
be paſſed under it. $54,555,556 
Who keeps the Signet, and what may be 
paſſed under it. 556 
Who keeps the Seals of the Kings Bench, 
Common Pleas and Exchequer, and what 
ought to be ſealed by them. 555 


Second deliverance, vide Replevin. 


Seifin, 


Where ſeiþz of annual ſhall be good ſe:fin: 
of accidental ſervices. 96 
What ſhall be ſaid a ſufficient ſesſin to make 
a feoffment. | 244. 
What ſhall be ſaid to be a ſciſin whereupon 
one may vouch. ibid. 
Where ſe; may be counterpleaded. 5634. 
Where ſe; of ſervices is reverſable, and 
where nor. 295 


Seiſure, 


No mans lands to be ſe:ſed into the Kings 
hands before office found. 206,207,573 
No felons lands or goods to be ſe;ſed before 
attainder, 206 
Where an Eſcheator may /eſe lands after 
office found. 206,207,689 
Where a Sheriff may /e;ſe lands upon a 
Habere facias poſſeſſionem. 206 
Where if the Kings officer /#/e lands with- 
out authority, he ſhall not have aid of the 
King, Or a Rege inconſwlto. 207 
Where the King cannot ſc;/e purpreſtures 
till due conviction. 73 
Where the ſeiſ#re is not lawful the party 
ſhall be reſtored to the meſpe profits. 
72 

Where the King may reſe;ſe lands EF 
a Scire facias, & e cont®. 572,573,696 


Serjant at Law. 


Serjants at Law and Apprentices not to uſe 

any deceit in pleading to inveigle Courts. 

213,214,215,216,217 

Apprentices reſuſed till charged by Parlia- 
ment to be Serjapts. 

Antiquity of Serjant at Law. 


214 
ibid, 
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Oaths of Serjants ard Kings Serjant at Law. 
ibid, 

A Serjant at Law called a C. 214,511 
What ſhall -be mainterance in a Serjant at 
Law, Apprentice, or Attorney, & e cont”. 


£ P 5 63 5 5 64. 
Apprentice refuſing to be a Serjaxt ſhall be 
once fined. 597 


Where Serjants and Apprentices ſhall in- 
curre a Premnunire for pleading Bulls of 
Popes not warranted by 28 H.8: cap.16. 

633 


Sheriff, 


Per Balivi, Sheriffs included. 19,144. 
No Sheriff to hold Pleas of the Crown. 30 
Anciently Sheriff and Biſhop went Circuit. 


O 
Sheriff to take no fees but of the King, _ 
I91,209,210,416 
Proclamation ſhall be made where one 
cannot be arreſted. I 14. 
Sheriff to make deliverance of diſtreſſes up- 
on Replevin. 139,193,194. 
Sheriff hath caſtodiam Com. - 172 
How Sheriff was and is to be eleRted. 174. 
175,176,558,559 
Sheriff and Coroners confervators of the 
peace. 174 
Sheriffs authority ceaſes nct by demiſe of 
the King. I75 
Where a Certiorari may be direed to the 
Sheriff. 176 
Who is Bailiff by the Sheriff. 186,187,188, 
| 189,190 
Where a Sheriff ſhall be puniſhed for ta- 
king inſufficient bail, or returning inſuffi- 
cient pledges. 190, 340 
Sheriff 1s Judge in his Tourn. I90 
Under-Shersff an ancient Officer. 190,191 
Where 5ber:ff ſhall anſwer for his under- 
Sheriff or Bailies. IQ1 
Sheriff per 1 E. 4.cap.2. to deliver all in- 
dicments and preſentments taken before 
him at the next Quarter-Seſſions. 191 
Every man bound to afliſt the Sheriff. 193, 
| 6. 
Where the Sheriff may take Poſſe Cow. 3. 
194.299,454 
Sheriff to receive iſſues in Eyre. 255 
Where Sheriff may reſiſt them that offer to 
doe waſt upon a writ of Eſtrepment. 329 
What remedy againſt the Sheriff for retur- 
ning Nihil ina Replevin or ſecond de- 
Iiverance. 340 
Where an Action hies againſt the Sheriff for 


returning 


ST A. 


not to be. 447 ,448,561 
Wherean Action lies againſt rhe Sheriff tor 
a falſe return, or imbezilling a writ. 452 
Whar iſſues, and what for iſſues a Sheriff 


may return. 452,453,454 
A Sheriff is but an officer and hath no day 
in Court. 453 


Sheriff may not ler his Bailiwick, nor take 
any thing for making under officers. 556 


Socage 


What it is. | 44. 
Heir in Socage is of age at 14, and ſhall have 
account, 136 
Where Gardianin FSocage ſhall be puniſhed 
for walt, 135 


Soldiers, 


| Where a Soldier that receives Preſt money 
or wages, and runs away ſhall be arre- 


ted. J3 
Statutes, 


Statutes of King Inas in anno 727. 268 
Statutes of King Alfred in anno goo. 268 
Statutes of King Erthelſtoy in anno 940. ibid. 
Statute called the Afſſize of Clarendon 

io H.2. 6 


Magna Charta edita 9 H.3. 


Capita. fo. 


1 Franchiſes 1. 2 
2 Relief 1. 5 
3 Wards 1, IO 
4 Waſt 1. I2 
5s Waſt 2. I4 
6 Wards 2. Is 
7 Femes 1. 16 
$8 Debt al Roy 1. 18 
9 Franchiſes 2. 20 
Io Tenure 1, 21 
11 Common Pleas 1, ibid. 
12 Afilze 1. 24 
13 Darrein Preſentment 1, 27 
14 Amerciament 1, ibid. 
15 Banke 1. 29 
16 Banke 2. (this ont of uſe.) 30 
17 Pleas of Crown 1. ibid. 
18 Debt al Roy 2. 32 
tg Caſtles 7. 33 
20 Caſtles 2. 34 
21 Purveyors I. 35 
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retu-nins thoſe to be Jurors that ought 


| Capita. 

22 Forfeiture 7. 

23 Weares 1. 

24 Right 7. 

25 Weights 1. 

26 Fine al Roy 1. 

27 Wards 3. 

28 Wager of Law 1. 
29 Liberty of Subje 1. 
30 Merchants 1. 

31 Tenures 2, 

32 Tenures 3. 

33 Vacations. &c. 

34 Appeals 1. 

35 County & Tourn 1, 
36 Mortmaan 1. 

37 Eſcuage 1. 

38 Franchiſes 3. 


Merton edit. 20 H.3, 
Capita. 
: Dower I. 
2 Wills 1. 
3 Rediſleiſin 1. 
4 Approvements 7. 
5 Ulſury 7x. 
6 Wards 4. 
7 Wards. 
8 Limitations 7. 
9 Baſtardy 1. 
10 Attorney 1, 
11 Foreſts, 


Marlbridge edit.52 H.3; 


Capita. 

1 Diſtreſs 7. 

2 Diſtreſs 2. 

3 Diſtreſs 3. 

4 Diſtreſs 4. 

5 Confirmation 1. 
6 Wards 6, 

7 Wards 7. 

8 Rediſleiin 2. 

9 Suit 1 

10 County & Tourn 2. 
I1 Beaupleader 1. 


12 Paies in Bank, & 2x4. Impedit. 
113 Efſonn 1. 


14 Jurors 7. 

15 Diſtreſs 5, 

16 Mortdanceſter 1. 
17 Wards 8. 

18 Amerciatnent 2. 

19 Efſoin 2. 

20 Faux Judgernent 1, 
21 Replevin 1. 


Hhbhhh 


STA. 


fo, 


10t,;102 


I04. 
I05F 
I06 
108 
Iog 
IT3 
I14 
IIS 
I20 
I22 
I23 
I26 
I27 
I3T 
T33 
I35 
136 
137 
138 


I3g 
22 Free- 


STA. 


Capita. 

22 Freehold 7. 

23 Accompr 1. 

24 Wards, 

25 Juſtices in Eyre. 
26 Murder 1. 

27 Voucher 1. 

28 Bail & Mainpriſe. 
29 Monaſteries,&c. 7. 
30 Entry of Writs 1. 


W.1, edit, 3 El: 


Capita, 
1 Monaſteries 2. 
2 Clergy 1. 
3 Eſcape 1. 
4 Wreck 1. 
5 Election 1. 
6 Amerciament 3. 
7 Purveyors 2. 
8 Beaupleader 2. 
9 Robbery r. 
Io Coroners 1, 
11 Odio & Atia 1. 
I2 Felonie 71. 
13 Rape I. 
14 Appeals 2. 
15 Meinpriſe 2. 
16 Diſtreſs 5. 
17 Diſtreſs 6. 
18 Juſtice in Eyre 2. 
19 Debtal Roy 3, 
20 Forrelts 2. 
21 Wards 9. 
22 Wards 10. 
23 Debt 1. 

, 24 Aﬀſize 2. 
25 Champerty 1. 
26 Extortion 7. 
27 Extortion 2. 
28 Maintenance 4. 
29 Deſceit 7. 
30 Extortion 3, 
31 Toll 1. 
32 Purveyors 3. 
33 County & Tourn 3. 
34 News 1. 
35 Arreſt 1, 
36 Reaſonable Aid 7. 
37 Ailize 3, 
38 Attaint 7. 
39 Limitation 2. 
40 Voucher 2, 
41 Battel & grand Afſize. 
42 Eſſoin 3. 
43 Eſſoin 4. 


-- 248 


A T able. 


fo. | 
I42 

I43 
144 
147 
148 
149 
I5O 
153 
ibid, 


fo, 
I59 
I63 
I65 
I'66 
168 
I69 
I70 
I71 
thid. 
174 
177 
361d. 
180 
I82 
184. 
IQq 
I92 . 
I96 
197 
I98 
201 
202 
204. 


206 
207 
209 
210 
2x72 
213 
218 
219 
223 
225 
ibid, 
229 
231 
235 
237 


239 
246 
248 


250 


Capita. 

44 Eſſoin 5 

45 Eſtreats 7. | 
46 Juſtices des Benches 
47 Age 1. 

48 Prochein Amy. 

49 Dower 2. 

5O Prerogativa Regs. 

51 Aﬀlize 4. 


ST A. 


Stat' de Bigamis, edit, 4 E 1, 


Capita. 

I Aid leRoy 7. 
2 Aid le Roy 2. 
3 AidleRoy 3. 


4 Purpreſture 1. 


5 Clergy 2. 
6 Voucher 3, 


Stat' de Glouteſter, edit, 6 E,1, 


Caputa. 

I Damages 71, 

2 Ape 2. 

3 Warranty 1. 
4 Ceſlavit 7. 

5 Walt 2. 

6 Mortdanceſter 2. 
7 Entre 1: 

8 Treſpaſs t. 

9 Pardon 1. 
Io Eſloin 6. 

11 Deſceit 2. 

I2 Voucher 4. 
13 Eſtrepment 1.' 
14 Damages 2. 
I5 Wines I. 


W.2, edit, 13 E,1, 


Capita. 

I Tall x, 

2 Replevin 2. 

3 Cui in Vita 1. 

4 Dower 3. 

5 Advowſon 71. 

6 Voucher 5. | 

7 Admeaſurement de Dower 1. 
8 Admeaſurement'de paſture 7. 
9 Meine 1. 


Io Juſtices in Eyre 3. Attor. 2. 


11 Accompt 2. 


12 Appeals 4. Eſloin 7, 


13 Inditments 7. 


14 Waſt 5. 
15 Prochein Amy 2. 


390 
16 Wards 


STA. 


Capita. fo. 
16 Wards 11. 391 
17 Eſſoin 8. 393 
18 Execution T. 394 
Ig Ordinary 1. 397 
20 Colinage 1. 399 
21 Ceſlavit 3. 400 
22 Waſt 6. 403 
23 Executors I. 404. 
24 Naſans quod permittat jurss trum. ibid. 
25 Aflize 5. 408 
26 Rediſſeiſin 3. 416 
27 Eſloin g. 417 
28 Eſſoin 10. 418 
29 Oper & Terminer 1. zid. 
30 N:þs prizs 1. 420 
31 Exception 1, 426 
323 Mortmain 2. 428 
33 Croſſes x. 431 
34 Rape 2. 433 
35 Ward 12. 437 
36 Procurement 7. 443 
37 Diſtreſs 7. 445 
38 Jurors 2. 446 
3y Retorn de Vicount. 449 
40 Age 4. 455 
4.1 Cont. formam collationss 1. 456 
42 Fees 1. 461 
43 Citation 7. 464. 
44 Fees 2. 466 
45 Execution. 469 
46 Approver & Aſlize 6. 473 
47 Fiſh & Fiſhing. | 477 
48 View. 479 
49 Champerty 2. 484. 
5o Account ſur Stat”. 485 
Stat' de Circumſped?? agats, edit, 
x3 E.t. 487 
Statut' de ©uo warranto, edit, 
IS E.I, 494 
Statut' de 9.3, edit, 18 E.1I, 500 


Cap. 1,2, 3. Omia emptores terrarum, &C. 

500,501,502,503 

Statut' de Fudaiſmo, edit,18 E,1.506 

Modus levand: fines,edit,18 E,1, 510 

Statut' de finibus levatis, edit. 27 E.1, 

$21 

Confirmatio Chartarum, edit,25 E,I, 

| | 525 
Capita. 

1 Confirmation of the great Charter. 525 

2 Purveyors. 526 


A T able. 


STA. 


Capita. 
3 Great Charters to be ſent to Cathedrals. 
527 
4 Infringers of them to be excommunica- 
ted. ibid, 
5 & 6 Nonew aidsto be taken. 527, 528, 
529 
7 Maltolt releaſed. 530 
De Tallagio non concedendo, edit, 
28 E.I, 532 
Capita. 


1 No tallage to be levied but by common 


conſent in Parliament. 532 
2 Purveyors. 534 
3 No Maltolt to be taken of wool. 261d. 


4 Confirmation of Liberties ro Clergy. i6;d. 
5 Pardon to the high Conſtable and Earl 


Marſhal. 535 
Articuli ſuper Chartas,edit,28 E, 1, 
$31 
Capita. fo. 
1 Confirmation 2. 538 
2 Purveyors 4 & 5. 543 
3 Marſhalſea 7. 547 
4 Common Pleas 1. 5509 - 
5 Chancery 71. $51 
6 Seat I. 554 
7 Dover Caſtle 1. 556 
8 Sheriff 2. 558 
9 Jurors 3. 560 
IO Conſprravit 1. FG 
I1 Champerty 3. 562 
I2 Debt al Roy 4. 565 
13 Sheriffs 1. 566 
14 Hundreds. bid. 
I5 Proces I. 567 
16 Retorn de Vic-. 568 
17 Proclamation I. 569 
18 Waſt 5. F71 
19 Livery, &c, 572 
20 Gold, &c. $74 


Statut* de aſportatis Religioram, edit. 
35 E.1. 580 


Part of this Stat* is lefr out of the printed 
Books. 584 


Statu# de frangentibus priſonam,edit, 


x F.2. 589 
Statut de Militibas, edit.1 E,2, 593 
Articuli Cleri,edit.g E 2, 599 

Capita. fo. 
1 Prohibitions 71. 619 
2. Prohibition 2. 1bid. 


Hhhhh 2 3 Prohi- 


STA. 


Capita, fo. 


3 Prohibinon 3. 620 
4 Prohibition 4. 620 
5 Prohibition 5. G21 

622 


6 Juriſd1cion 2. 


7 Excommengement I. 622 
8 Reſidence 1. 623 
0 Diſtreſs 6. 627 
10 Abjuration 3. Appeals 6. 628 
11 Monaſteries. 629 
x2 Excommengement 2, 630 
I 3 Ability & Nobility. G31 
14 Election 2. 632 
15 Clergy 3. 633 
16 Clergy 4. 637 
Star' 18 E.3. Cap. of Tithes. 639 
Stat* 2 E.6. Cap.13 of Tithes. 648 
Star' 1 H.5. Cap.5. of Additions. , 665 
Star” 27 H.8, Cap.16. of Inrolments. 671 
Stat* 32 H.8. Cap.5. of Executions. 677 
Stat* 32 H.8. Cap.38. of Mariages. 683 
Stat' 2 E.6. Cap.8. of Offices. 688 
Stat* 22 H.8. Cap.5. of Bridges. 697 
Stat* 4.3 El. Cap.4. of charitable uſes. 707 


Stat* 31 El. Cap. 12. Sellers of horſes, &c. 
713 

, Erection of Hoſpi- 
Stat” 39 El. cap.s. tals & Houſes of$720 


Stat' 21 74. cap. 1. Cirebtion 

Stat* 7 7a. cap.q. Rogues, Vagabonds, &c. 
728 

Stat” 31 El. cap. 7. Cottages and Inmates. 
1737 


$ Imployments. 741 


-_. 


Stat' 14 R.2.ca.1,2, 
2 H.4. cap.5. 

- - 70 

Stat' 25 H.8. cap. 25. concerning Printers 

and Binders of Books. 774 


Concerning Statutes in general. 


Rules obſervable in the conſtruction of Sta- 
tures. 25,31.84,112,148,287,301,460 
Where long uſage may prevail againſt a 
Statute, 28 
Where a Statute ſhall bind the King with- 
out being named, and where not. F iae 


Prerogative. | 
Where the King may diſpenſe with a Statute 


by non obſante, and where not. F ide Pre- 
-rogative. 

Which ſhall be faid to be a Statute. 99,249, 

| 585,586,587,624 

Where Caſes out of the miſchief, are our of 

the meaning of the Statute, though with- 

in the letter. 106,107,178,142,386,563 | 


eA T able. 


ST A. 


Where Caſes within the miſchief are withij 
the meaning of a Statute, chough nor 
within the lerter. 110,113,124,234,242, 
249, 250, 291, 293, 309, 322,342,346, 
359, 419, 427, 429, 476, 502,5 19,520, 

__ 679,680,681 

Where Statutes that give remedy tor wrong 
ſhall be taken by equity. 152,153,242, 

249,294,322,395,572 

Where Statutes made for the expedition of 
of Juſtice ſhall be benignly conſtrued, 
137, 249, 251, 258, 260, 290,315,373, 

Where any Judicial A& is by any R— 
reſeryed to the King, it muſt be done in 
ſome Court of Juſtice. 186,187,168, 210, 

| .* 210,454 

Where a Statute in the affirmative, without 
a negative expreſſed or implied, doth not 
take away the Common-law. 200, 201, 


: 313,448,472 
How general words in a Statute ſhall be con- 
ſtrued. 385,396,501,502,504. 


W here things for necellity fake are exce- 
pted out of a Statute. 168 
Where remedy is given by a Statute to one, 
| his executors or adminiftrators ſhall have 
the ſame remedy. zbid. 
Where inferiour Courts are named, ſupe- 
riour are included, & e cont”. 137,166, 
186,444,114 

Where a Stat* begins with inferiour de- 
_ as Abbor, &c. extends to Biſhop or 
nigher degrees, & e cont”. 151,457,561, 

62 

Where Statutes made in affirmance of bo 
Common-law, though they mention to 
give remedy for preſent, yet extend to 
tuture times. 235,236,308,384,592"' 
How Statutes reſtraining the Common-law 
ſhall be conſtrued, 442,445 
Statutes without general words have no re- 


troſpeR. 259,292,474. 
W hich ſhall be ſaid to be Acts of grace. 378, 
495,441,566 


Where a particular Action, or place where 
it ſhall be brought is mentioned in a Stat”, 
others may be intended. 207,322,325 

Where a remedial Stat* preſcribes a form, 
it muſt be obſerved. 388 

Where a _ is granted by a Stat?, all ne- 
ceſſary incidents are granted with it. 458, 

OI 

Where degrees of puniſhments are inflited 

by a Srar*, for the firſt, ſecond, or third 
. offence, there mult be ſeveral convictions. 


468,479 
Statutes 


$UB. 


rers. 1,525,039,644 
Starutes anciently proclaimed by Writs ſent 
to the Bailiff. 526,639,644,670 
Where impoſlible clauſes in Statutes are 
void. 587,588 
Statutes made without Prelates, 585 
Statutes are to be expounded by Judges. 
611,614, 618 

How Judges have expounded Statures to 
prevent delay. 137,149,242 
How a Statute repealed ſhall be revived. 686 
Where by a ſpecial proviſion a Stature may 
be made void by Proclamation. 742 


Subſidy. 


Cuſtome. of wool not due by Common-law, 
but granted by Parliament. 58,59,60,61, 
$31 


The King may take onely ancient aid and | 


taxes, and cannot fer any new impoſiti- 
ons but by common conſent in Parlia- 
MENT. 58, 59,60,61 ,02,63,529,5 3 2,5 33, 


534 
What Cuſtomes Merchant ſtrangers ſhall 


Pay. = 58,59 
Priſage granted in lieu of purveyance for 
wines. 59,60 
Lord Latimer puniſhed for procuring new 
Impoſitions to be ſer. G1 
No new Impoſitions laid on. the Subje& 
from E.3. till Q. Mary. ibid. 
Tonnage and poundage when and where- 
fore granted. ibid, 
What cuſtome ſhall be paid for new Drape- 
ries and ſtuffs, 62 
How anciently fifteenths were taken, and 
how now. 77 
S#bſidies anciently called aids. . 528 
What is intended by a ſaving of ancient aid. 
529,537 

What cuſtome or /#b/;dy denizens ſhall pay. 
747 


Swit of Conrt, 


Sit real, and ſait ſervice wherefore due. 


99,117 
Where ſuit may be done by Attorney. 99, 


. eA Table. 


Statutes many times in the form of Char- 


TAi 


Sammons, 


Where ſummons maſt be made on the land, 

253 
Summons in Eyre 40 dayes before, 282 
Where [ummozs in real Actions muſt be fif- 


teen dayes. 567,568 
Why fifteen dayes were given for retorns: 
| 567 


Summons & ſeverance, 


Where there are ſeveral Plaintiffs one ſhall 
have judgement alone. 236 
Where in waſt there ſhall be ſumozs and 
ſeverance. 307 
Where two joynin Aftionand have one re. 
medy, and one 15 /ummoned and ſevered, 
and one recovers the moity, the other 


may enter. 308 

Superior not charged, as long as the infe- 

rior is ſufficient. 382 
Suſpicion. 


Where one may be arreſted upon {aſpicion 

of felony or treaſon. 52 
The ſufficiency of cauſe of /#/picion, where- 
upon one 1s arreſted ſhall be determined 


by Judges. 161d. 


Tail. 


Where lineal warranty of Tenant in tas/ is 
no barre withour aſſets. 293,333 
Eſtates rail were fee {imple at Common-law. 


333 
All eſtates tail are not mentioned in FF.2. 
cap.1. 334 


Tenant in tail, after he had iſſue at Com- 
mon-law might forfeit for treafon. 1614. 
What miſchiefs were before, and what re- 
medy by donis Conditionalibus. 3344335 
Of things lying in grant, there can be ne 
continuance. 3 


35 
Where the iſſues in 7a;/ ſhall be bound by 


100,225 
Where a diſtreſs may be taken for ſar. 
104,116,117,118,119,120 


$nit defined. | 117 
Wherefore and by whom ſzr muſt be done. 
I19 


© 


warranty,&c. as well as the donees. 335, 

| 336 
Tenant in za;/ ſhall hold of the donor. 505 
Temps vide Computation, 


Hhhhh 3. Tenant 


prong 
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TEN. 


Tenant en taile apres in Poſsibi- 
lity de iſſue extind, 


Where he ſhall be puniſhed for waſt, & e 
cont”. 145 
Tenant in common, 


Where in general acceptation tenants 174 
common and joyntenants hold in commy- 
115, | 403 

Where tenants in common may have a writ 
De reparatione facienda. ibid. 

Where one tenant in cammon ſhall have an 
Acton of waſt againſt his Companion, or 
a writ of Partition, 403,404 


Tenant per Curteſie. 
Where he ſhall be puniſhed for waſt, &- e 


cont*. 145 
Where his alienation with warranty ſhall 
 binde his heir, & e cont*. 292,293,294 
Who ſhall be ſaid to be tenant per cnrteſre. 
335,336 

Where tenant per curteſie may have a 20d 
et deforceat. 353 
Where the alienee of tenant per carteſie ſhall 
have a Scire facias againſt che heir who 

; hath lands by deſcent. 679 


Tenant for life, 


Where tenant for life ſhall have eſcuage, 
ward, mariage, and relief, but not aid. 


6 234 
What ſhall be ſaid to be an eſtate for life. 
3OI 


Tenant at ſufferance, 


Who ſhall be ſaid to be tenant at ſufferance. 
134 
Tender, 


Where and when tender of amends is a good 
plea in treſpaſs, 10 

Where ſufficient is tendered and refuſed, de- 
tinue lies for goods or cattle. ibid. 


TEengares. 


Where by a feoffment of part of the te- 
nancy at Common-law the feoffee ſhould 
hold of the feoffor, and how now altered 
by the Statute of 2xia emprores. 65, 66, 

86,275,501,502,503,594,505 


eA Table. 


TEST, 


All lands are mediately or immediately held 


of the King. FOI 
Where a trexure extinguiſhed ſhall be revi- 
ved. $OI,FOZ 


Tithes, 


Where prohibition lies for :sthes. Vide Pro- 
hibition, | 
Where tithes are paiable of Mills. G21 
A Parſon ſhall have tirhe of nothing twice 
ina year. 621,651,652 
Where a Parſon hath r:che of the fruit, he 
ſhall have none of the trees. G21 
Difference between Common and Canon- 
law touching tithes. 622,653 
How and where tithes were and are to be 


- ſued for. | 489,490,641,660,661 
Modus decimandi quid & de quibus. 490, 


What ſhall be a good ſatisfaction for r:thes. 
2. 490,491 
T ithes amounting to the fourth part of a Re- 
ory triable at Common-law. 491,441 
Where at Common-law before 18 E 3. a 
Scire facias lay to try the right of riches 
between ſpiritual perſons. , 640 
Tithes in Lay-mens hands are contributory 
to temporal charges. G41 
When 2:ithes were Rf reſtrained to be gi- 
ven from the Parſon of the Pariſh. 641, 
6 
Where Parſons may have 75thes in other Pa 
riſhes. 641,642,653 
How tithes were paiable before the Con- 
queſt. 642 
Of what trees tithes ſhall be paid, per 43 E. 
3. cap. Lo 642,643 
What land, &c. ſhall pay no z:thes. 629,643, 
648,651,652,655,656,664. 
Where a Parſon may wage his Law concer- 
ning tithes. | 644- 
Where to ſue for tithes of timber above 20 
years growth in Courts Chriſtian is a 
Premunire. 645 
Who may preſcribe to be quit of tithes. 
645,652,653,654,655 
Wherefore ſome tithes were prohibited to- 
be ſued for in Court Chriſtian, 646,647 
T ithes of land in no Pariſh belong to the 
_ King. 647 
When Lay-men impropriators were firſt en. 
abled to ſue for tithes. 648 
The ſeveral kinds of tithes 649 
Where tithes ſhall be ſaid ro be fraudulent- 
ly ſer our. ibid. 
Where ſhall the treble value for not ſetting 
» Out 2:thes be ſued for. 650,651 
Where 


- 


TRA. 


Where coſts Thall be recovered for not 


ſerting our of rithes. G51 
W hat ſhall be a good plea in debt for nor 
ſerting out z5thes. ibid, 
Where, and of whom perſonal 7:thes ſhall 
be paid. 657,658 
No man to be compelled to take an oarh 
touching tithes. ibid. 
How tithes ſhall be ſued forin Loydox and 
Canterbury). 659,660 
Where a writ of Right of adyvowſon lies for 
tithes. 661 


T ithes of goods or cattle given in marriage 
in ales taken away by 2 E.6. cap. 13. 
oP 663,664 

Toll. 


What ſhall be ſaid to be reaſonable, and 

whar outragious toll. 219,220,221,222 
Wherefore rol! was invented. 220 
No te/ incident to a Fair or Market. 3614. 
When and by whom ro# is to be paid, 221 
Who ſhall be quit of zo 220;221,222 
Murage, pontage, pavage, keyage, what and 

wheretore taken. 2223223 


Trades, 
A Miller is an art or faculty. 621 


All lawfull trades and myſteries are good 
additions, 668 


Treaſure trove, 


Who ſhall have Treaſure trove by land or 
ſea. 168 


Traverſe & traverſable, 


What is traverſable in an Avowry. 296 
What is traverſable in a Cefſavir. ibid, 
What a- Termor that comes in to falſifie a 


Recovery mult traverſe. 323,324 
Where the ſuggeſtion of a prohibition may 
be traverſed. GII 


Where the ſufficiency of the cauſe of refu- 
fal of a Clerk by the Biſhop is traver- 


ſable. = - al 
Where the Alias di in an addition is not 
traverſable. | 669 


\Where offices may be traverſed. Vide Inqui- 
fition, | 


Treſpaſs. 


The etymology of ir. -. 
Where if the Baily of the Lo. diſtrain for 


A Table, 


V A R. 


ſervices not behind, rxeſpaſs lies. 1053 


106 
Where if the Lo. break the houſes, cut the 


wood, or feed the ground of his tenant, 


treſpaſs lies. 106 
Where tender of amends isa good plea in 
treſpaſs. 


IO 

Where if one diſtrain and eſſoin the di- 
ſtreſs for that ir cannor be replevied, the 
owner fhall have treſpaſs. 441 


T; rial, 
Where and before whom trial of life ſhall 


be, for offences done upon land or ſea, 


30,50,51 

In dower trial of life of the husband ſhall 
be by Judges not Jury. 80 
Where baſtardy ſhall be 77ed. 99 
No t7:als ſhall be in Franchiſes, but for cat- 


ſes ariſing in them: SH 
Where contracts made in Fairs ſhall be tried 
in Courts of Pipowder. ibid. 
Tranfſirory Actions may be laid in any Coun- 
_ ty. | 229,230,231 
Trial and proceedings ina-writ of Right 
and appeal by Battel. 247;248 
Enqueſt ſometimes taken for tral. 291 
Where real Actions ſhall be 2ried. 567, 
568 


Manner of ja of Priſoners in Ba. Regzs. 


| 568 
Where the cauſe of refuſal of a Clerk by 


the Biſhop ſhall be 7ried. 632 

Where a Clergy man may be tr;ed at the 

Commor-law. 638 
Pariance, 


Where the Plaintiff cannot declare iti af 
other County, then is in the original 


writ. 231 

The addition of a Defendant muſt be, as 

when the writ bears teſte. 670 
Verdict, 


Where a weraitt that A. killed B: ſe defex- 
dendo, is not good withour ſerting forth 
the ſpecial matter. 315 

Where if a Jury find one guilty in Appeal 
or Indi&ment at another day then in the 
Appeal or Inditment the verdid is good, 

= 318 

Where a ſpecial verdi&# may be found. 425, 

| 426 
Where 
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V OULU. 


lute Judgement ſhall be given. 440 | 
Whar faith ought to be given to verditts. 
495 


Veſt & deveſf, 
Where a thing once veſted ſhall never be 
deveſted. 391,392 
View, 


Where vicw ſhall be granted. 306,480,481, 
| 48 2,48 3 


Villen & Villenage. 
The etymology of villey. 28 
Wete a ville may ſve or be ſued. 
What ſhall be an infranchiſement of a v:/- 


len. I12,128 
Vivary vide Forreſt. 
Youcher, 
The etymology of the word. 241 


When, where, and who may wvorch to war- 


241,242,243,244,245,246,352,47 

Where Proclamation ſhall be awarded 

againſt the wvoxchee. I14 
Where wvoachee ſhall be amerced. I 

Who may counterplead, and what ſhall be 

a Saga counterplea of woxcher. 241,244, 

| 243,244,245,346 

W hat plea a voxchee may plead. 242,243 

What ſhall be a good ſeifin to vouch on, 


244 
ſeiſin. 
ibid. 
Where one ouſted of a voxcher may have a 


Warrantia Charta. 245 
Where voxchee muſt ſhew the cauſe of vox- 


What ſhall be a good counterplea of 


cher. 246 
Where wvonchee may falſite a Recovery. 
323 


in aninferiour Court. 325,326,327 
Vouchers not to be uſed for delay. 325,366, 
| 367 

What remedy for falſe voucher. 366,367 


AT able. 


Where a conditional verdi& but an abſo- 


| 


What ſhall be a good counterplea in view. | 
481 | Where an »ſ#rpaticn ſhall be a barre tor 


| 
| 
| 


l 
[ 


ranty, and in what Actions, & e cont. 


| 


| 


What ſhall be done upon a forein voucher | 


| 


WAG. 
U ſary, 


and againſt whom it 


Unlawfulneſs of it, 
ſhould run. 


Uſurpation. 


Which ſhall be ſaid to be an »/#7paticn of 
liberties. 272 
Difference between an ſ#yper, and him that 
comes in by courſe of Law. *> $7 
Yhere there is an #/+7patio» upon the 
King, when ſhall the King preſent. 358 


ever, ; : 358,360 
Where a 2xa. Impedit lics upon an #ſnrpa- 
1203. 3 58 3 59 
Whar is gained by an »ſwrpaticn. 360 


ibid. | Where upon a #ſ«rpaticn a man may have 


a Scire facias, and not be driven to a 

Dua. Impeait. -;- 08 

Where #«ſurpation of Common ſhall nor 

binde. 477 
Utlawry, 

No man to be atlawed nift per levem terre. 


47 
Where an atlawry may be pleaded. 242, 


298 
Where an #:/awry ſhall be avoided by Plea, 


or writ of Error. 670 
Wager of Law, 

The antiquity and reaſon of it. 52 

No Fager of Law Iies 1n account. 330 


Where a Parſon may age his Law concer- 
ning Tithes. | 
In a Court Baron all pleas are determinable 
. by wager of Law, without ſpecial pre- 
{criprion to try them by Jury. 442,443 


Wales, 


Wales anciently held of the Crown of Zxg- 
land. 195 
H.3. made E.1. Prince of wales. ibid. 
Laws of pales changed and altered by E.1. 
| ibid. 

How Replevin ſhall be made of diſtrefles 
taken 


WAR. eA Table. WAS. 


taken and carried into Wales. 1995 | Where (Ded;) makes a warranty. 275,276 
When the Welch were brought into ſub- | Where one may uſe an expreſs warrayty, 
jection. ; 177 | Or a warramy Law. : ibid. 
Paiment of tithes in Wales of goods or | Where a warrazty ſhall be implied, 270 
cattle given in mariage, abrogated by | Where the warrau:7 of tenant pey curteſie, 
1 E.6. cap.13. ; 663,664. upon alienation ſhall binde the heir, and 


where not. 292,293,204 
Wardſhip. Where the warrazxty of tenant in tail ſhall- 


Where the heir of tenant in Capite ſhall be 
in ward, and where not. 10, 11, 12, 13, 

: 14,15,93,203,391,392,393 

Where tenant per Knight ſervice ſhall not 
be in ward till homage received. It 


Where the King may avoid his grant of a 


wardſhip. I3 
Where the ward may haye an AQtion for 
waſt done during his minority. ibid. 
Per Magna Charta cap. 27. none to be in 
ward to the King for fee farm, Soccage, 
Burgage, and petit Serjeanty. 44 
Where if tenant of a Barony by Knights 
ſervice be made, and the Barony come 
ro the King, the heir ſhall not be in 
ward. 64 
Where if the ward die the grantee of the 
body is without remedy. 92 
Where the Lord ſhall have ward/#zp though 
he neither ſeize the ward nor .tender 
mariage. | 
Where the Lord ſhall barce himſelf 
wardſhip by acceprance of homage. 
It! 
Where a writ of ard lieth, and whar 
Judgement ſhall be given therein. 11t, 
| 112,113,114,442,443 
W here the heir ſhall be in ward, norwith- 
ſtanding a conveyance made by his an- 
ceſtor. I12 
Who ſhall have a writ of Ravi/pment de 
sard, and what ſhall be recovercd in it. 
203,204,434,435,436,439,440 
What ſhall be a good plea in a Raviſt- 
ment ae gard. _ 3924441,442 
tardſbsp is a chattel, and ſhall not goe to 
the heir but to che Executor. 441 


Warranty, 


Wheye a Lord by homage Anceſtrel is 
bound to warrant). 

Where a warranty of 
not the ſucceſlor. 


I1,275 
the Predeceſſor binds 
ISS 


Warranty much favoured in Law. 243, 
| ons 259 
Where the King ſhall be bound to war 


rant). 


269 


93 
of | 


be a batre, and where nor. 2933295 
Warrant, 


Which ſhall be ſaid ro be a lepal #/arrazt 


or Mittimus to commit one to Priſon. 
$2,53,591,592 


Ivarres Vide Park, 


Wares; 
Who are priviledged from going to warres. 


| 58 

14 E:3.a ſubſdy of wool and leather gran- 
ced in reſpe&t of warres. 60 
Kingdome almoſt ruined by warres of H.3. 


GI 

Poſſeſfions of Priors aliens; ſeiſed by the 

King in warres. ' 584 

Waft, 
What ſhall be ſaid ro be waff. 304;328, 
OED 2 

The ſeveral kinds of wat. 145.5 

For and againſt whom an Action of waſt 

lieth: 13, 135, 145, 202, 299, 300,301, 

302, 303, 304, 305, 306, 328, 329,389, 

wy 390.403,436,571 

Where ſeveral perſons may joyn in an A- 

Ron of waſt. 305 

What ſhall be recovered in waſt. 13, 146, 

289,299,304,305,306,328,329 

Where waſt is diſpuniſhable. 142,146,303 

Where a writ of Eftrepment lies. 328,329 

Of what value waft muſt be, for which an 

Acion lies. 306 
Where Reverſioner may enter to ſee if 

be done. ibid, 

What ſhall be a good plea in waſt. 302,303, 


| w | 306,307 
Where Actions of waſt ſhall be extended 


favourably, thar waſt beings hurcful to 
the Common-wealth may be puniſhed. 

| = 305,328,529 
Where view ſhall be granted in waſt, 
390, 306 

[iiit- Weights 


WIT. 


weights and Meaſures, 


Per Magna Charta cap. 25. una menſura 
#num poxdns throughout England. 41 
For weights and meaſures Laws before the 
Conqueſt, ibid. 
Withernam, 


The etymology of the word. 141 
What goods or beafts ſhall be ſaid to be 


taken in F/ithernam. 140, I41 


Witneſſes, 


Witneſſes viva voce better then paper proofs. 
G1 

Fitneſſes cannot teſtifie in the negative but 
the affirmative. 662 


Wreck, 


77.1. cap.4. of wreck, is but declaratory of 
the Common-law. -. - 166,167 
What goods ſhall be faid to be wrecked. 
167,168 
Wherefore wreck was given to the Crown. 
| ibid. 
Where wreck ſhall be tried, and how wreck- 
ed goods diſpoſed of. 


Writs, 

Braefe unae. | 39,40 
Regiſter of writs cannot be altered but by 
Parliament. 407 
Difference between an Action and a wr. 
39,40 

When a writ recites a Statute, it alwayes in- 
troduces a Law. 121,130 
Where writs ſhall be contra pacem, & non 


vs & arms. I31,132 
Seperalia Breva de 

Plegies Acquittanabss. 20 
Oaio & Atia. 42,43,55,315 
Capiend* Impugnatores Fures. 53 
Areſtaudo milites (Soldiers) ibid. 
Apoſtato capiendo. $3:436,437 
Ne exeat Rego. 54 
Leproſo amovends. ibid, 
Homine Replegianao. 55 
Refto. 39, ST, go, 247) 343z 344, 345,346, 
| 359,353 

Amo titmlo ingrefſus eſt, 67 
Equaliter taxand.. | 77 
Rediſſeifen, & Poſt diſſeiſen. 83,115 


Admeaſurement de paſture, Secunda ſuperone- 
4 z0Me. 


eA T able. 


ibid. 


83,367,368,369,370 


WER I, 

Clauſuris frangenass. 4 88 
Raviſhment de Gard. 90,439,440,441 
Attorn' Recipiend”. 100 
Againſt infringers of Magna Charta. 108 
Droit at gard.. ITI,TI2,113 
Contra forman feoffomenti.117,118,119,120 


Ne injuſte vexes. 18 
Contributione faciend”. 119,120 
Rationabilibus deviſts. 128,129 
Perambulatione faciend”. ibia. 
Mordancefter. 133,134,291,352,399,400 
HMonſtravit de Compote. 144,380,38r 
Ex parte tals. 380,381 
Intruſion. IFI 
Emtre in le per, in le per & c:1 14 le poſt 
153,154,15F. 
Aid acl Roy, & Rege inconſulto. 227, 269 
Dower. 216,217 
De auxilio ad faciendum filium militem © 
filiam maritand”. 232,233,234,235 
De Poſſeſs1one. | 241 
Procedendum loquela ad juditium. 269 
Alel 
Beſaiel C 290, 291, 399, 40O 
Cofinage 
Formedon. 291 
Entre in Caſu proviſo. 309,319 


Entre in conſtmili Caſu, 309,310,405,406, 


407,408 
fuſticies, 312 
Summos. ad warrantizand'. 324,325 
Recordare. 325,339 
Eſtrepment. 328, 329 
Pone. 339 
Entre ad communem legem. 346 
Lacs ej deferceat. 359 
Lnare impedit. . 356,357,358,359,360 
Darrein preſentment. ibid, 
Indicavit. 364,365 
Droyt de Advowſon. 364. 
Aameaſurement de dower, 367,368,369,370 
Heſne. | 37343744375 
De Fudicia ad Sef® Appellars. 386 
De Reparatione facienaa. | 403 
ned permittat. 406,407 
Faris utrum. 407 


De axore abdutta cum bonis viri. 434-435, 


336 
De moniali abdutta. 437 
Non omittas. 453 
Contra formam Collationts. 457 
Scire facias. 470 
Prohibition. 601,602,&c. 
Ponte reparando. 7OI 
Cantione admittenda. 623 
E xcommunicats Capienas. ibid. 


Inpt x 


INDE Xx of Maximes and Rules. 


(FT expoſitio eſt fortiſSima in Lege. 10,1 1,136, 


139,181 

Ceſſante ratione Legis ceſſat ipſa Lex. It 

In omnt re noſcitur res que ipſam rem exterminat. 15 
Optimus interpres Legum conſuetudo. 18,228 
De non apparentibus &* non exiſtentibus eadem Lex. = 
In prſentia majoris ceſſat poteſtas minors. . 26,166 
Ipmrantia Tudicis [epenumero calamitas innocentis. 30,591 
Ubi lex eft ſpecials, &5+ ratio ejus generalis, generaliter eſt accipi- 
enda. 43 
Quando aliqud prohibetur, probibetur e&* omne per quod devenitur 
ad illud. | 48,83 


Merito beneficium Legs amittit,qui legem ipſam ſubvertere intendit. 


Juſtitia debet eſſe libera, quia nhil iniquius enalt juſtitia ; plena, 
quia juſtitia non debet claudicare ; & celeris, quia dilatio eſt que- 
dam negatio. 56 


Lex eft tutiſfima Caſsis, ſub clypeo Legis nemo decipitur. 56,526 


Major hereditas enit unicuique noſtrum 4 Jure & legibus quam 
4 parentibus. | 56 
Diſcretio eſt diſcernere per legem quod ſit juſtum. ibid 
In Republica maxima conſervanda ſunt Jura belli. 5S 
Nihil tam propriuum eſt Imperii quam legibus vivere. 63 
Nemo contra faftum ſuum coenire poteſt. 66 
Oui omne dicit, nihil excludit. $1 
Generale diftum generaliter eſt intelligendum. ibid, 


Omnis nova conſtitutio futuris temporibus formam imponere debet. 
non preteritts. 95 


Tiitii 2 Multi 


Cic. 


Bract. 


 Nullum temps occurrit Regt. 


A Table. 


Multi litigant in foro, non ut aliquid lucrentur, fed ut vexent altos. 


I12 
(huveis conſenſus tollit errorem. 123 
Ad ea que frequentins accidunt Tura adaptantur. Y 37 
Qui non obſtat quod obſtare poteſt, facere videtur. 146 
Silent leges inter Arma. IGt 
Dormiunt aliquando leges, nunquam moriuntur. ibid. 
Ex malts moribus bone leges oriuntur. ibid. 
Qui non habet m ere luet in Corpore. 173 
Hem eſt nihil dicere & inſufficienter dicere. 178,453 


Juri non eſt Conſonum, quod aliquis acceſſorius in Curia Regis con- 


vincatur, antequam aliquis de fafto fuerit attinus. 183 
Lex uno ore omnes alloquitur. 134 
Nikhil aliud poteſt Rex, &c. quam quod de jure poteſt. 187 
Pena ex delifto defuntti heres teneri non debet.t 

Tr reflitutionem, non in penam heres ſuccedit. 6 198 
Ceſſante cauſa ceſſat effe us. 2023 
Culpa eft immiſcere ny ad fe non pertinenti. 208, 444. 
Pendente Lite nihil imwvetur. --208 
Multitudo Imperatorum perdidit Curiam. 219 
Improbi rumores diſcipati ſunt Rebellionis Prodromi. 226 
Exceſſus in re qualibet ure reprobatur communi. 232 
Lex dilatores ſemper exhorret. 240 
Tudicis officium eſt, opus diei in die ſuo perficere. 256 


Ubi Lex aliquem cogit eftendere cauſam, neceſſe eſt quod cauſa fat 
juſta &> legitima. 269 


273 
Nemo 


OF, Table. 


Nemo punitur fine injuria, fafto, ſeu defalta. 289. 
Aftus Legs nemim eſt damnnſus. ibid. 
Preſtat cautela quam medela. | 299 


Qui non probibet quod prohibere poteſt, aſſentire coidetur. 205 
Quando Lex aliquid concedit, concedere cvidetur &- id per quod 


deventtur ad illud. | 306 
Onme majus dienum trahit ad ſe minus dignum. 307 
Lex Anglie eſt Lex miſericordie. 315 
Infinitum in Jure reprobatur. 340,397 


Tudicia in Curia Regts reddita pro veritate actipiuntur, Co judicia 
funt tauquam juris difta. 360, 380,573 


Judicia in Curia Regus reddita non adnihilentur, ſed ſtent in ſuo ro- 


bore quouſque per errorem non attinttum adnibilentur. 360 


Nihil tam conveniens eſt naturali equitati, unumquodque diſſolvi eo 


ligamine quo ligatum eſt. 360,573 
Intereſt Reipublice res judicatas non reſcind. 360 
Expreſsio eorum que tacite inſunt nthil operatuy. | 365 
Poteſtas Regia eſt facere juſtitiam. 374 
Nemo poteſt contra Recordum cverificare per patriams 380 
Melior eſt conditio poſSidentis. 391 
Ad officium Tuſtitiariorum ſpeRat unicuique coram eis placitandi Ju- 

ſtitiam exhibere. 451 
Sequi debet potentia juſtitiam, non precedere. 454 
Cui plus licet quam par eſt, plus oult quam licet. . 465 

wi ſentit commodum, ſentire debet C7 onus. 489 
Quilibet poteſt renunciare jurt pro ſe introducto. 183,501 
Parum proficit ſeire quid fieri debet, ſi non cognoſcas 'quomodo ſit 

futurum. 503 


Tiiii 3 Res 


Senec. 


AT able. 
Res ſtulta eſt nequitie modus, (there is no mean in miſchief.) 
507 


Res inter alios afta, alterj nocere non debet. 513 


Abſoluta ſententia Expoſitore non indiget. 523 
Nature vis maxima (vel) natura bis maxima. 564. 


Quamvis aliquid ex ſe non fit malum, tamen ft fit mali exempli, non 


eſt faciendum. ibid. 
Solus Deus facit heredes, non homo. ibid. 
Servile eſt expilationts crimen, ſola innocentia libera. 573 
Reyes qui ſerviunt Chriſto, faciunt Leges pro Chriſto. 585 
Lex eſt ſanFtio ſanta, jubens honeſta, & prohibens contraria. 588 
Deliberandum eſt diu, quod ſtatuendum eſt ſemel. ibid. 
Intereſt Reipublice, ut carceres ſint in tuto. 589 
Quodcunque aliquis ob tutelam corporis ſui fecerit, jure id feciſſe 


cvidetur. : 590 
Ipnorantia Fudicis al innocentis. 5 91 
Peritas a quacungque dicitur, a Deo eſt. 592 
Leges poſteriores priores abrogant. 685 
Ratio Regt eſt anima Legs. 689 
Lex beneficialis rei conſimili remedium preſtat. ibid. 


Quyecunque intra rationem Legis inveniuntur ,intra ipſam Legem eſſe 
Judicantur. ibid, 


Vigilantibus, non dormientibus, Jura ſubveniunt. > 690 
Nal prendra advantage de ſon tort dem. 713 
Tudicium pro cveritate accipitur. 380 


Nemo poteſt contra Recordum cverificare per patriam. ibid, 


FINIS. 


